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record  printing?      We  can  pvX  the   longest 
brief  on^record  in  typ  ,  so  that  proofs  of  the 
whole  may  be  had  to  read  together. 


OUTOFPRIHT. 
The  Ohio  Local  and  Special  Laws,  passed 
>7  the  General  Assembly  in  1893,  were  issued 
in  but  a  small  edition  by  the  State,  and  no 
copies  were  distributed  to  members  of  the  bar. 
Being  state  printers,  fortunately  for  the  law- 
yen,  we  saved  the  plates,  snd  have  issued 
an  edition  as  a  personal  venture.  No  librar 
Tj  is  complete  without  a  copy.  Three  dollars 
gets  one  of  these  Laws  and  the'blHio  Lbgai, 
Nbws  for  one  year.  The  edition  will  soon  be 
exhausted.    Subscribe  now. 


In  the  issue  of  October  8,  the  Ohio  Law  Bul- 
letin puts  up  a  ridiculous  plea  for  sympathy, 
a  portion  of  which  was  undoubtedly  calculated 
to  make  the  publishers  of  this  paper  shudder 
over  their  future  prospects,  but  unless  we  are 
misinformed,  the  story  that  is  told  has  gained 
many  of  its  enormous  features  by  a  kind  of 
absorption.  Coming  down  the  avenue  of  years, . 
it  has  picked  up  a  cipher  now  and  then,  until 
from  a  few  hundred  dollars  it  has  grown  into 
thousands  of  dollars  paid  at  a  judicial  sale  for 
a  defunct  law  publication.  Like  FalstafiTs 
Men  in  Buckram,  the  price  has  grown  enor- 
mously. '  The  editor  says  he  paid  |5,60<)  for  the 
Ohio  Law  Journal^  Bt  "judicial  sale.*'  That 
must  have  been  an  exceedingly  good  day  for 
judicial  sales.  When  a  law  journal  on  its  last 
legs,  on  which  $12,000  has  been  sunk  in  four 
years  will  sell  for  $5,600,  we  are  not  so  much 
disheartened.  Type  and  material  enough  to 
publish  several  journals  could  have  been  pur- 
chased for  less  money,  and  we  are  afraid,  if 
this  be  true,  that  other  enterprising  publishers 
will  start  in  the  same  line]  When  a  man  like 
the  editor  of  the  Bulletin  will  pay  $5,600  for  a 
defunct  publication  costing  $8,000  a  year  to 
keep  it  up,  how  much  ought  a  live  one  to 
bring?  But  a  recent  visitor  informed  us  that 
the  price  was  but  $1,600,  and  if  true,  law 
journals  must  still  be  worth  something.  Here 
is  a  discrepancy  of  four  thousand  dollsrs. 
^^Tiich  is  correct  ?  If  we  are  wrongly  informed, 
we  shall  be  glad  to  make  the  correction.  If 
the  Ohio^  Law  Journal  was  sold  at  judicial 
sale,  as  the  Bulletin  alleges,  the  records  will 
undoubtedly  show  the  amount  paid  for  it,  and 
enough  of  the  record  should  be  published  to 
set  ds  arightr  As  the  amount  invested  is  the 
main  thing  on  which  the  editor  bases  his  plea 
for  Sympathy,  the  bar  have  a  right  to  know 
whether  the  figures  are  correct 


We  have*  heard  it  stated  that  the  Ohio  Lata 
Bulletin  has  been  a  continual  imposition  upon 
its  patrons,  ijipVwholIy  on  account  of  what  it 
has  been,  but  by  reason  of  what  it  might  have 
been,  if  anything  but  an  indiscreet  greed  for 
gold  had  actuated  its  publisher.  New  thit 
another  publication  occupies  the  neglected 
field,  there  is  cousternation  in  the  Bulletin 
camp.  It  has  begun  by  saying  harsh  words, 
and  has  harder  thoughts,  concerning  the  Ohio 
Lbgai,  Nbws  and  its  predecessor,  the  Toledo 
Legal  News.  The  latter  lived  long  enough  to 
demonstrate  its  usefulness  and  grow  by  reason 
of  an  express  demand,  from  the  requirements 
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of  a  judicial  district  into  a  state  publication. 
It  was  helped  and  encouraged  by  the  bar  in  all 
parts  of  the  state,  and  its  successor  is  still 
meeting  with  the  same  happy  experience. 
Why?  Because  the  publication  is  needed. 
The  BuUetin  slept  on  its  chances  until  they 
were  picked  up  by  another  publisher.  Yet  its 
owner  would  have  us  believe  that  there  is  a 
long  procession  of  grieved  and  sympathetic 
admirers  offering  him  condolence  and  weeping 
with  him  over  the  cruelties  of  competition. 
The  only  mourner  whose  name  he  has  specified, 
or  whom  he  has  quoted  specifically,  is  now  de- 
ceased. Respect  for  the  memory  of  this  man 
should  have  suggested  the  impropriety  of 
using  his  name  for  such  a  purpose.  When  the 
mystery  concerning  the  price  paid  for  the  de- 
funct Ohio  Law  Journal  is  cleared  away,  and 
the  editor  of  the  Bulletin  finds  evidence 
against  us  this  side  of  the  grave,  we  may  have 
more  to  sav. 


An  action  involving  important  and  interest- 
ing questions,  entirely  new  is  pending  now  be- 
fore Judge  Pugsley  in  Lucas  County  Common 
Pleas  Court  We  refer  to  the  case  of  the 
Wabash  Railway  Company  vs.  the  Toledo  & 
Wabash  Elevated  Company.  The  petition  sets 
forth  that  the  property  in  controversy,  Eleva- 
tor No.  5,  was  leased  by  the  Wabash,  St.  Louis 
&  Pacific  Railway  Company  to  the  Elevator 
Company  in  1888  for  a  period  of  99  years.  At 
the  date  of  the  lease  the  property  was  encum- 
bered by  a  number  of  railway  mortgages ; 
these  mortgages  have  since  been  foreclosed 
and  the  property  sold  at  judicial  sale.  The 
Wabash  Railway  Company  was  the  purchaser 
at  that  sale  and  claims  that  it  has  succeeded  to 
the  rights  of  the  mortgagees,  and  that  the 
rights  of  the  Elevator  Company  are  inferior. 
The  suit  is  brougtit  by  the  Railroad  Company 
under  section  6779  R.  S.,  as  amended  in  1893, 
for  the  purpose  of  determining  the  interests  of 
the  parties  in  the  property.  The  demurrer  of 
the  Elevator  Company  raises  the  question 
.  whether  an  action  of  this  character'  can  be 
brought  by  a  party  out  of  possession  against  a 
party  in  possession  of  the  property.  It  is 
claimed  by  the  Elevator  Company  that  the  only 
action  which  can  be  brought  in  cases  of  this 
character  is  an  action  in  ejectment.  The  pres- 
ent suit  is  probably  the  first  case  in  which  a 
construction  of  the  statute  above  referred  to 
has  been  raised  and  the  decision  is  awaited 
with  interest. 


The  previous  issue  of  the  Ohio  Legal  News 
was  sufficient,  with  the  issues  of  the  Toledo 
Legal  JVeu's,  to  complete  volume  1 ,  and  with 
this  issue  we  start  on  volume  2.  The  index  of 
the  first  volume  is  being  prepared,  and  will  be 
furnished  to  all  subscribers  as  a  supplement  to 
a  future  issue. 


It  is  not  often  that  an  attempt  is  made  to 
charge  a  purchaser  of  intoxicating  liquor 
with  violation  of  the  law  against  illegal  sales, 
but  in  the  Kansas  case  of  State  v.  C  ullins,  24 
Lawyers'  Report,  Annotated,  212,  a  purchaser 
was  prosecuted  on  the  ground  that  he  was  a 
participant  with  the  seller,  but  the  court  held 
otherwise,  and  his  conviction  was  reversed. 
The  cases  on  the  subject,  both  Englirh  and 
American,  are  presented  in  a  note  to  the  case. 


Holding  that  the  same  act  may  be  an  offense 
against  both  State  and  Federal  governments, 
the  Court  of  Appeals  of  New  York,  in  People 
V.  Welch,  24  Lawyer's  Reports,  Annotated.  117, 
decide  that  the  State  courts  have  jurisdiction 
of  a  prosecution  for  manslaugh  er  within  the 
State,  by  a  pilot  licensed  under  Federal  laws, 
whose  negligence  or  misconduct  cause  a  col- 
lision, although  he  is  also  guilty  of  an  offense, 
by  the  same  act,  a^inst  the  United -States, 
which  is  punishable  in  the  Federal  Courts. 


An  attempt  to  interfere  with  the  orderly 
administration  of  the  law  by  the  civil  author- 
ities, was  made  in  this  state  during  the  past 
week,  and  as  the  result  troops  were  called  out, 
and  several  persons  killed  and  others  injured 
by  the  guns  of  the  militia.  The  action 
of  the  authorities  in  upholding  the  law  and 
preserving  order  is  sustained  by  our  citizens, 
although  the  fearful  consequences  is  depre- 
cated alike  by  everybody.  It  is  hoped  that  a 
lesson  of  obedience  to  the  decrees  of  our  courts 
has  been  tiught  so  forcibly  that  the  occasion 
for  another  such  occurrence  as  took  place  at 
Washington  C.  H.  may  never  be  repeated. 


The  lawfulness  of  blasting  is  a  question  of 
much  importance  in  cities.  The  New  York 
Court  of  Appeals,  in  Boote;,  v.  Rome^  Water- 
town  &  Ogdensburg  Terminal  R*y  Co.,  24  Law- 
yers' Reports,  Annotated,  105,  holds  that  it  is 
not  a  nuisance,  irrespective  of  negligence, 
where  it  is  the  only  proper  mode  of  doing 
necessary  work,  and  that  in  such  case  injury  to 
another's  house  by  mere  concussion  is  not 
actionable.  The  case  not  only  reverses  the 
decision  of  the  court  l)elow,  but  overrules 
decisions  of  lower  New  York  courts  to  which 
it  does  not  refer,  but  which  arc  referred  to  in  a 
note  on  "Injuries  to  land  and  buildings  from 
blasting,*'  which  is  found  with  the  case  of 
Benner  v.  At/antic  Dredging  Co.^.  17  L.  R-  A. 
220. 
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The  Admiaaibility  of  Declarations  of  Parties  to 
TnLDsactioiis  as  Part  of  Res  Gestae. 

[concluded] 

It  wonld  seem,  however,  that  a  doctrine,  the 
proper  understanding  and  application  of 
which  is  so  vital  to  the  proper-  administration 
of  justice,  should  not  be  left  to  the  mercy  of 
a  discretion,  which  however  conservative  and 
learned,  cannot  fail  to  vary  with  the  varying 
understanding  of  different  judges.  Men  de> 
mand  uniformity  in  the  .  interpretation  of 
laws,  especially  of  those  which  most  directly 
affect  their  persons  and  property,  and  this  can 
only  be  secured  by  fo  lowing  well  established 
rules  of  judicial  decision.  As  a  logical  writer 
has  observed,  **  If  law  is  a  Science,  and  really 
deserved  so  sublime  a  name,  it  must  be 
founded  on  principle,  and  claim  an  exalted 
rank  in  the  empire  of  reason."  Assuming, 
therefore,  that  the  doctrine  of  res  gestae  may 
be  limited  and  applied  b^  definite  rule,  we 
shall  next  proceed  to  examine  a  few  of  the  de- 
cisions in  which  the  doctrine  has  been  applied 
and  to  deduce  therefrom  such  rules  as  these 
decisions  justify. 

The  leading  English  case  involving  the  res 
^fstor  doctrine  is  the  case  ot  Regina  v.  Bed- 
ingfield,  M  Cox  Cr.  Cas.  341 .  A  woman,  rushing 
from  a  house  with  her  throat  cut,  as  she  came 
from  the  house,  gave  the  name  of  a  person  as 
the  one  who  had  cut  her  throat,  and  Lord 
Chief  Justice  Cockbum  rejected  her  exclama- 
tion thus  uttered,  as  a  mere  statement  of  a 
past  transaction,  although  she  had  sustained 
her  injury  only  a  moment  liefore  and  was  even 
then  running  for  assistance.  This  decision, 
as  might  have  been  expected,  provoked  much 
discussion.  Lord  Cockbum  was  severely  crit- 
icised for  his  decision  by  Mr.  Taylor,  the  author 
of  the  leading  English  treatise  on  Evidence, 
and  he,  in  turn,  vigorously  defended  his  action 
as  being  founded  on  sound  le>{al  principle. 
This  decision  was  a  veiy  strict  interpretation 
ol  the  rule  that  the  declaration,  in  order  to  be 
admissible,  must  be  contemporaneous  with 
the  main  act,  and  is  not  in  exact  agreement 
^ththe  majority  of  decisions  on  this  subject, 
either  Euglish  or  American. 

Another  much  quoted  English  case,  and  one 
decided  at  a  much  earlier  date,  is  that  of  Bate- 
nian  v.  Bailey,  5  T.  R.  512.  This  was  an  action 
Dy  the  assignees  against  a  creditor  of  a  bank- 
r^pt»and  the  case  turned  upon  the  question 
whether  an  act  of  bankruptcy  had  been  com- 
initted  irior  to  February  7.  The  bankrupt  was 
absent  from  home  on  the  6th  and  6th,  and  hav- 
ing returned  on  the  evening  of  the  6th,  he 
made  a  statement  which  was  sought  to  be  in- 
troduced in  evidence  to  prove  his  intent  to  de- 
lay his  creditors.    The  lower  court  refused  to 


admit  his  declaration,  but  this  ruling  was  r^ 
versed  on  appeal,  the  higher  court,  bjr  Kenyon, 
C.  J.,  holding  that  whatever  he  said  before 
bankruptcy  was  explanatory  of  the  act  done ' 
by  him.  It  will  be  observed  that  this  case  dif- 
fers from  the  Bedingfield  case,  in  that  the 
declaration  in  that  case  immediately  followed 
the  main  act,  while  in  '  his  it  preceded  it. 

The  decision  in  Bateman  v.  Bailey  has  been 
followed  by  the  English  courts  in  numerous 
other  cases  involving  the  question  of  bank- 
ruptcy. Some  of  these  decisions  have  gone  to 
very  great  lengths  in. admitting  declarations 
made  nt  considerable  intervals  both  before  and 
after  the  main  transaction.  In  one  case,  letters 
written  by  the  bankrupt  on  January  16th  were 
admitted  to  prove  an  act  of  bankruptcy  com- 
mitted prior  to  March  5th  (A),  while  in 
another,  a  declaration  made  on  November  20th 
was  admitted  as  competent  to  explain  an  act 
done  on  October  2oih,  («)•  It  is  not  easy  to 
reconcile  these  decisions  with  that  in  the  Bed- 
ingfield case,  even  after  allowance  has  been 
made  for  the  difference  in  the  characters  of 
the  main  transactions  in  the  two  cases. 

In  the  case  of  Regina  v.  Edwards,  12 
Cox  Cr,  Cas.  230,  a  week  before  the  alleged 
murder  of  a  wife  by  her  husband,  the  deceased 
took  to  the  cottage  of  a  neighbor  a  carving 
knife  and  an  axe,  requesting  the  neighbor  to 
take  charge  of  them  and  stating  that  her  bus-' 
band  was  m  the  habit  of  threatening  her  with 
them.  This  declaration  was  admitted  in  evi- 
dence at  the  trial  of  the  husband  for  her  mur- 
der. This  case  was  decided  seven  years  before 
the  Bedingfield  case  and  would  seem  to  be  ir- 
reconcilable with  it. 

Having  thus  taken  a  hasty  glance  at  a  few  of 
the  more  important  English  cases  in  which 
the  doctrine  ©f  res  gestae  has  been  applied,  we 
will  now  consider  some  of  the  decisions  which 
are  of  recognized  authority  on  this  side  of  the 
Atlantic.  Although  it  has  generally  been  said 
that  the  courts  in  the  United  States  have  been 
more  liberal  in  their  application  of  this  prin- 
ciple than  have  the  English  judges,  the  deci- 
sions in  both  countries  are  so  discordant  that 
it  is  difficult  to  detect  any  well  defined  line  of 
demarcation  between  the  two  seats  of  authori- 
ties. 

The  two  cases  most  frequently  cited  in  this 
country  are  Lund  v.  Tyiigsborough,  9  Cush.  36 
and  Insurance  Co.  v.  Mosely,  8  Wall,  397.  The 
first  of  these  two  cases,  which  is  one  of  the 
few  in  which  the  doctrine  of  res  gestae  has 
been  carefully  and  logically  analyzed,  is  valu- 
able more  because  of  this  learned  and  lucid 
exposition  than  because  of  the  facts  of  the 
case  itself.  The  declarations  sought  to  be  in- 
troduced were  the  statements  made  by  a 
physician  on  examining  a  lady  who  had  sus- 
tained an  injury.  The  court  held  that  the 
examination,  detached  from  the  declarations, 
was  unimportant  and  immaterial  and  that 
consequenilv  there  was,  in  legal  contempla- 
tion, no  main  act  with  which  to  connect  the 
declarations,  which  were  accordingly  rejected. 


( A )  Smith  V.  Creamer,  1  Bing.  588. 
( i)  Ridley  V.  Gyde.  9  Bing.  249. 
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The  case  in  8  Wallace  was  an  action  on  a  life 
insurance  |>olicy  in  which  it  was  claimed  that 
the  part3r  insured  died  as  a  result  of  a  fall 
down  stairs.  His  statements  as  to  how  he  sus- 
tained his  injury,  made  to  his  wife  immediately 
after  reascending  tne  stairs,  were  admitted  as 
part  of  the  res  gestae y  as  were  also  statements 
made  to  his  non  on  the  following  day  as  to  the 
pain  he  felt  at  that  time.  Mr.  Justice  Clifford, 
nowever,  filed  a  very  vigorous  dissenting  opin- 
ion in  this  case,  in  which  he  was  supported  by 
Mr.  Justice  Nelson.  By  way  of  contrast  with 
the  case  just  cited,  w.  may  consider  the  case 
of  Ry.  Co.  V.  Becker,  128  III.  645.  This  was  au 
action  for  damages  for  the  death  of  a  boy,  as  a 
result  of  injuries  caused  by  his  being  run  over 
by  a  street  oar.  The  accident  took  place  in 
the  middle  of  an  eighty  foot  street,  and  the 
boy,  immediately  after  being  struck  by  the  car, 
walked  toward  the  sidewalk  and  sat  down  upon 
the  curb  stone,  where  he  made  a  statement  to 
some  companions  to  the  efiEect  that  the  con- 
ductor had  pushed  him  from  the  car  and  hence 
caused  the  injury.  This  declaration  was  sought 
to  be  introduced  in  evidence,  but  was  rejected, 
,  as  merely  a  history  of  a  past  transaction. 

ni.     APPLICATIONS  AND  LIMITATIONS. 

The  cases  just  considered  are  cited  at  this 
point  because  they  are  regarded  as  leading 
cases  on  the  subject  of  res  gestae^  and  because 
they  so  well  illustrate  the  difficulty  and  uncer- 
tainty of  its  application,  rather  than  because 
they  throw  any  light  upon  the  extent  and  limi- 
tations of  the  res  gestae  doctrine.  It  is  not  to 
be  understood  from  the  hopeless  confusion 
'  into  which  the  doctrine  aptiears  to  be  nlnnged, 
that  the  courts  have  been  lacking  in  diligence 
or  learning  in  their  consideration  of  cases  in 
which  the  question  has  iMren  involved.  This 
apparant  confusion  has  resulted  largely  from 
tne  inherent  difficulty  of  the  doctrine,  which 
seems  to  defy  confinement  b^^established  legal 
«  rules.  Notwithstanding^  this  well  recognized 
difficulty,  however,  certain  rules  have  been  laid 
dpwn  as  properly  applicable  to  the  regulation 
of  the  res  gestae  an«f  we  shall  close  this  essay 
with  a  brief  statement  of  these  rules. 

Prof.  Greenleaf  says  that  the  principal 
points  of  attention  in  deciding  whether  decla- 
rations are  admissible  as  part  of  the  res  gestae ^ 
are  whether  declarations  offered  in  proof  were 
contemporaneous  with  the  main  fact  under 
consideration,  and  whether  they  were  so  con- 
'  nected  with  it  as  to  illustrate  its  character  (/). 
This  statement  seems  to  comprehend  all  the 
generally  recognized  test  by  which  the  res 
gestae  is  determined,  but  in 'order  to  a  better 
understanding  of  the  rule  given  by  the  learned 
author,  we  shall  endeavor  to  analyze  the  rule 
and  thus  separate  and  distinguish  the  elements 
that  ^o  to  make  up  and  limit  this  important 
doctrine. 

1.  We  may  lay  down  as  a  primary  and  ob- 
vious requirement  of  the  law  governing  the 
res  gestae^  that  there  must  first  b^  a  main  fact 
or  transaction  which  is  itself  admissible  in  ev- 


C/)  1  Greenleaf  Bv.  Sec.  106. 


idence  or  which  is  evidentiary  of  such  main 
transaction.  It  will  be  remembered  that  in  the 
leading  case  of  Lund  v.  Tyngsborongh,  cit  d 
above,  the  court  rejected  the  declarations 
offered  in  evidence,  because  there  was  no 
main  act,  itself  admissible,  with  which 
these  declarations  might  be  connected 
Declarations  which  are  part  of  the  res 
gestae^  are  considered  as  exempt  from 
the  hearsay  rule  only  because  they  ac- 
company, explain  and  are  essentially  a  part  of 
some  main  transaction  which  is  being  judi- 
cially investigated.  This,  and  this  only,  is 
what  prevents  such  declarations  from  being 
consiaered  mere  hearsi^,  and  by  consequence 
absolutely  inadmissible.  It  follows,  therefore^ 
that  if  it  appear  that  there  is  no  such  main 
transaction  with  which  to  connect  the  declara- 
tion sought  to  be  introduced,  it  is  unnecessary 
to  apply  any  other  of  the  rules  which  govern  this 
doctrine,  in  order  to  ascertain  whether  or  not 
the  declarations  themselves  can  be  admitted. 
This  main  transaction,  of  course,  must  itself 
be  competent  in  order  that  the  declarations, 
which  are  parts  of  such  act,  may  be  competent 
and  admissible. 

2.  In  the  second  place,  it  is  essential  that 
the  declarations  characterize,  explain  or  qual- 
ify this  main  act  It  is  a  matter  of  common 
experience  that  the  same  physical  act,  per- 
formed under  one  set  of  hrcumstances,  may 
acquire  a  character  radically  different  when 
surrounded  by  circumstances  of  a  different 
kind.  It  is  the  object  of  evidence  to  present 
facts  to  the  court  and  jury  so  that  they  may 
correctly  ascertain  the  nature  of  the  facta  and 
intelligently  apply  the  law  to  them.  Under 
our  enlightened  plan  of  administering  justice, 
it  is  in  most  cases  necessary  to  discover  the 
intent  with  which  a  given  act  was  done  in 
order  to  ascertain  whether  or  not  it  falls 
within  certain  legal  rules.  This  is  especially 
true  in  criminal  cases^  It  will  readily  appear 
I  hat  there  can  be  no  better  way  whereby  to 
make  this  discovery,  than  by  inquiring  as  to 
the  statements  and  utterances  which  accom- 
panied and  were  concomiUnt  with  such  given 
act.  It  has  been  observed  from  the  bench  that 
the  most  common  class  of  cases  involving  the 
res  gestae  doctrine,  is  that  in  which  the  state 
of  mind  or  motive  with  which  an  act  was  done, 
is  the  subject  of  inqdiry  {k).  Declarations 
which  accompany  an  act,  being  admissible  as 
res  gestae  only  in  so  far  as  they  tend  to  throw 
light  upon  such  act,  it  follows  that  unless 
they  characterize,  explain  or  qualify  the  act, 
they  fail  in  the  accomplishment  of  the  pur- 
pose for  which  they  are  adduced,,  and  hence 
become  mere  hearsay  and  cannot  be  admitted 
in  evidence.   - 

3.'  We  have  said  that  declarations  which 
are  a  part  of  the  res  gestae  aire  verbal  acts 
which  are  a  part  of  the  main  transaction  which 
they  illustrate,  and  hence  do  not  fall  within 
the  rule  excluding  hearsay.  In-order  to  be 
comprehended  by  this  description,  these 
declarations  must,  together  with  the  main 
act,  form  one  transaction,  every  part  of  wl^ich 
is  reciprocally  connected  with  and  dependent 


( k )  Lund  V.  Tyiigvborough,  9  Cash.  86. 
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apon  every  other  part  This  is  illnstrated  in 
the  case  of  Pelt  v.  Amidon,  43  Wis.  467,  which 
was  an  action  by  a  father  for  the  enticement 
by  the  defendants  of  his  daughter  from  her 
home  to  a  brothel  in  the  city  of  Milwaukee. 
The  Court  held  that  the  enticement  consti- 
tuted the  main  act  and  admitted  all  declara- 
tions made  by  the  parties  during  the  course  of 
it.  The  enticement,  ho¥rever,  terminated 
when  the  girl  was  left  by  her  seducer  at  the 
hrothel,  and,  consequently,  statements  made 
by  the  defendants  subsequent  to  that  time 
were  not  so  connected  with  the  main  act  as  to 
be  part  of  the  res  gestae, 

4.  Closely  connected  with  the  rule  which  we 
havejust  stated  is  the  additional  proposition  that 
the  dedaimtioas  must  not  be  mere  narrative  of 
a  past  transaction.  This  proposition  follows 
from  the  one  immediatel]^  preceding  it,  for  the 
reason  that  it  is  impossible  that  statements 
could  be  part  of  a  transaction  and  at  the  same 
time  mere  narrative  of  such  act  This  rule 
will  be  best  understood,  as,-  indeed,  will  all 
rules  applicatde  to  this  subject  by  recurring 
to  the  reason  for  admitting  declarations  which 
are  part  of  the  res  gestae.  When  statements 
become  a  mere  narrative  of  a  past  transaction 
they  no  longer  characterize  or  qualify  it,  but 
are  the  mere  history  of  such  act,  ^ven  by  one 
who  is  not  nnder  oath  and  not  subject  to  cross 
examination,  and,  in  short,  are  open  to  all  the 
objections  which  we  have  enumerated  above 
as  militating  against  the  admissibility  of  hear- 
say. This  nile  leads  us  to  the  last  and  most 
difficult  of  the  rules  which  govern  the  res 
gestae,  and  as  the  rule  we  are  now  discussing 
is  intimately  connected  with  this  last  proposi- 
tion and  can  be  best  considered  in  conjunction 
with  it.  we  will  proceed  immediately  with  this 
discussion. 

5.  The  declarations  sought  to  be  introduced 
must  have  been  made  so  soon  after  the  act  to 
which  they  relate,  as  to  preclude  all  suspicions 
that  they  were  consideied  or  devised  by  the 
declarant  for  his  advantage.  It  is  the  applica- 
tion of  this  rule  that  has  been  so  fruitful  a 
9outx:e  of  difficulty  and  apparent  d.scord  in 
decisions  involving  the  res  gestae  doctrine. 
It  is  immediately  obvious  that  there  can  be  no 
inflexible  rule  fixing  the  precise  time  which 
may  elapse  between  the  main  act  and  the 
declarations  in  question ;  no  arbitrary  canon 
dedarin^  that  all  declarations  made  within 
such  period  shall  in  all  cases  be  admitted  and 
that  no  declaration  made  after  such  time  shall 
in  any  case  be  admitted.  Every  case  has  its 
own  peculiar  distinctive  res  gestae^  and  the 
character  of  the  main  act  in  each  case  must 
determine  what  declarations  are  so  intimately 
connected  with  it,  as  to  be  part  of  the  res 
gestae  in  the  particular  case  in  question.  A 
statement  made  after  a  considerable  interval 
may  be  unquestionably  competent  in  a  bank- 
ruptcy case,  while  a  statement  made  after  one- 
fourth  snch  time  may  be  as  absolutely  incom- 
petent in  a  case  of  murder.  As  the  Court  ob- 
served in  a  case  cited  above  (/),  the  main 
transaction  is  not  necessarily  confined  to  any 
particular  period  of  time,  but  may  extend  over 


(/)  Land  v.  Tyngsborouffh.  9  Cash.  8S. 


a  longer  or  shorter  period,  according  to  the 
nature  of  the  transaction.  The  principal  point 
of  attention  seems  to  be  whether  the  circum- 
stances surrounding  the  declarant  were  such 
as  to  make  it  highly  improbable  that  he  was 
influenced  by  extraneous  considerations  in 
the  statements  whi.h  he  made.  Two  cases 
may  be  cited  to  illustrate  this  point  In  the 
case  of  Cnm.  V.  McPike,  3  Cush,  184,  the  state- 
ments made  by  a  wife  on  entering  a  room  in 
the  same  house  in  which  the  declarant  resided, 
to  the  effect  that  she  has  been  stabbed  by  her 
husband,  were  held  admissible,  evidently  for 
the  reason  that  it  was  most  itnprobable  that 
one  who  was  mortally  wounded  and  apparently 
on  the  threshold  of  eternity,  should  fabricate 
an  account  of  how  her  injury  was  sustained. 
In  the  case  of  Bartlett  v.  Delpratt,  4  Mass.  701, 
the  Court  held  that  the  declarations  of  the 
supposed  grantor  in  a  deed,  made  after  the 
date  thereof,  to  the  effect  that  he  never  exe- 
cuted such  deed,  could  not  be  given  in  evi- 
dence after  the  grantor's  death,  against  a  party 
claiming  under  such  deed.  Here  it  is  plain 
that  the  alleged  grantor  had  every  opportuni^ 
and  incentive  to  devise  a  statement  for  his 
own  advantage. 

It  would  be  useless  to  multiply  citations 
illustratve  of  this  rule,  as  they  would  all  tend 
only  to  show  what  we  have  stated  above,  that 
each  case  has  its 'own  distinctive  res  gestae^ 
which  is  ascertainable  only  bv  the  application 
to  the  particular  case,  of  an  educated  discrim- ' 
i nation,  guided  by  the  rule  above  laid  down. 

By  way  of  supplement  to  the  rules  already 
stated,  a  few  additional  propositions  may  l>e 
added,  which  may  tend  to  clarify  those  which 
we  have  endeavored  to  explain.  The  first  of 
these  is  that  declaration  made  before  the  main 
act,  if  the3r  fall  within  the  rules  already  stated, 
are  admissible  as  well  as  those  made  after  such 
act  This  rule  was  applied  at  the  trial  of  Prof. 
Webster  for  the  murder  of  Dr.  Parkman,  when 
statements  made  by  Dr.  Parkman  on  his 
way  to  the  house  of  Prof.  Webster,  shortly  be- 
fore the  murder,  were  admitted  in  evidence. 
The  rule  was  carried  to  the  utmost  extreme  at 
the  trial  of  Lord  Algernon  Sidney,  when  Judge 
Jeffries  admitted  a  treatise  composed  by  Lord 
Sidney,  containing  speculative  republican 
doctrine,  which  appeared  to  have  been  written 
several  years  before  the  trial.  This  case,  how- 
ever, is  now  regarded  as  a  judicial  murder  and 
would  no  longer  be  considered  as  authority. 

The  declarations  mtvy  be  either  oral  or  in 
writing.  This  we  learn  from  the  celebrated 
trial  of  Lord  George  Gordon  for  treason,  in 
which  not  only  the  cries  of  the  mob  who 
accompanied  him  in  his  alleged  treasonable  , 
undertakinj|[,  but  also  the  inscriptions  on  the 
banners  which  they  carried,  were  admitted  in 
evidence  as  tending  to  characterize  the  act  it- 
self. 

Whether  the  declarations  are  favorable  or 
otherwise  to  the  declarant  is  immaterial,  inas- 
much as  they  are  inadmissible  if  there  has 
been  an  opportunity  for  fabrication,     {fu) 


(m)    Hamilton  v.  ^Ute.  86  Ind.  280. 
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Even  the  declaration  of  a  bystander,  if  in- 
stinctive and  spontaneous,  may  be  admitted, 
subject  to  the  rules  which  govern  the  state- 
ments of  actual  parties  to  the  transaction,     (n) 

In  those  states  where  legal  infamy  still 
excludes  one  from  being  a  witness  the  state- 
ment of  an  infamous  declarant  is  not  on  that 
account  excluded,  because  the  statement  de- 
rives credit  not  from  the  veracity  of  the  de- 
clarant but  trom  his  connection  with  the  main 
act 

As  mere  opinions  could  not  in  any  way  char- 
acterize the  main  act,  it  is  evident  that  they 
are  never  a  part  of  the  res  g^estae.    {o) 

It  remains  to  notice  a  single  objection  which 
has  been  raised  to  the  res  gestae  rule.  It  has 
been  urged  that  it  is  in  violation  of  the  con- 
stitutional provision  that  every  one  accused  of 
crime  shall  meet  his  accusers  face  to  face. 
The  answer  to  this  objection  is  that  the  declar- 
ations, as  has  been  already  said,  are  regarded 
as  mere  verbal  acts,  or,  as  has  been  judically 
observed,  they  are  not  the  talk  of  the  declar- 
ant about  the  fact,  but  the  fact  talking  through 
the  declarant  In  the  language  of  Mr.  Warton, 
whenever  recollection  comes  in  the  statements 
cease  to  be  part  of  the  res  gestae. 

Thus  we  have  endeavored  to  trace  as  clearly 
as  possible  within  the  limits  allotted  to  us,  the 
history,  nature  and  limitations  of  the  doctrine 
of  the  Law  of  Evidence  known  as  the  res 
gestae.  We  cannot  hope  that  our  effort  has 
been  devoid  of  error  or  that  we  have  been  able, 
in  the  slightest  degree,  to  add  anything  to 
what  is  already  extant  upon  this  subject.  The 
difficulty  of  the  question  is  equalled  only  by 
its  importance.  While  some  courts  have  gone 
to  great  length  in  their  application  of  this 
doctrine,  and  others  s^em  to  have  refused  to 
carry  it  even  ta  a'  moderate  extent,  we  think 
we  are  safe  in  saying  that  the  majority  of  de- 
cisions on  the  subject  itave  been  in  accordance 
with  enlightened  justice.  It  is  true  that  there  is 
great  confusion  in  the  authorities,  but  it  is 
equally  true  that  this  confusion  seems  to 
result  necessarily  from  the"  nature  of  the  doc- 
'  trine.  To  cast  the  greatest  possible  light  upon 
9  transaction  in  question  and  at  the  same  time 
to  avoid  the  baneful  effe«ts  of  fraud ;  to  place 
before  the  court  and  jury  all  the  details  of  an 
act  and  at  the  same  time  to  exclude  everything 
foreign  to  this  act;  in  short  to  administer 
absolute  justice  and  yet  avoid  transcending 
those  established  rules  which  are  so  essential 
to  a  perfect  system  of  jurisprudence — all  these 
require  a  judgment  broad  and  yet  conservative, 
philanthropic  and  yet  jealous  of  unwarranted 
innovation.  The  doctrine  of  res  gestae  in  the 
hands  of  the  learned  and  conservative  judge,  is 
a  shield  for  the  protection  of  the  innocent,  but 
when  wielded  by  the  ignorant  innovlitor,  it  is 
a  sword  for  the  destruction  of  establi^ed 
principles.  It  is  onljr  to  be  applied  in  so  far 
as  it  may  be  placed  in  the  scales  of  justice 
.'Without  disturbing  their  perfect  balance. 


in)    1  Wharton  Ev.  259. 

( o )    Lund  V.  lynsborough,  9  Cush.  36 


THE  NICHOLS  LAW. 

Adams  Express  Co.  v.  Pob,  Auditor  of  State 
of  Ohio,  et  al. 

[Circuit  Court,  S.  D:  Ohio,  E.  D.    April  2?.  I^v4.) 

Taxation  —  Express  Companies  —  Nichoi^ 
Law. 

The  Nichols  Law  (Rev.  St  Ohio.  2  2778a), 
which  provides  that  the  taxable  value  of  the 
property  of  express  companies  doing  business 
within  the  state  shall  be  based  upon  tlie  mar- 
ket value  of  their  capital  stock,  violates  Const 
Ohio,  art  12,  2  2,  which  requires  that  the  tax- 
ation of  property  shall  be  **  by  a  unifomi  rule;'* 
for  the  value  of  the  capital  stock  includes  good 
will  and  other  intangible  elements  of  value, 
which  are  not  taxed  as  against  ^individuals  and 
other  corporations. 

This  is  a  suit  in  equity  to  enjoin  the 
assessment  of  a  tax,  brought  by  the 
Adams  Express  Company,  a  joint-stock 
company  under  the  laws  of  New  York, 
in  the  name  of  its  president,  Henry  San- 
ford,  against  the  state  auditor,  attorney 
generql,  and  the  state  treasurer  of  Ohio. 
It  now  comes  on  for  hearing  on  demurrer 
to  the  bill,  and  on  motion  by  complain- 
ant for  preliminary  injunction. 

The  main  questions  at  issue  are  the  same  as 
those  considered  in  the  opinion  just  filed  in 
the  case  of  the  Western  Union  Telegraph  Com- 
pany against  the  same  defendants  (61  Fed.  449). 
The  bill  avers  that  the  complainant  prepared 
and  filed  with  the  state  auditor  a  statement, 
for  the  year  1893,  of  the  amount  of  its  capital 
and  property,  and  of  its  gross  receipts,  in  each 
county  in  the  state  of  Oh^o,  and  the  aggregate 
value  of  its  shares,  together  with  a  detailed 
report  of  all  the  property  owned  by  the  com- 
plainant in  the  state  of  Ohio,  and  where 
located,  and  the  amount  at  which  the  same 
was  ifissessed  for  taxation ;  that  the  defendants, 
as  a  board  of  appraisers,  under  the  Nichols 
law  fixed,  in  accordance  with  its  requirements, 
the  value  of  the  propertv  of  the  complainant 
within  thesUteof  Ohio  atthe  sum  of  $460,033.08; 
that  they  threaten  to  certify  the  sum  to  the 
auditors  of  the  various  counties,  ais  directed 
by  the  state,  after  apportioning  the  amount  in 
the  ratio  of  the  gross  receipts  of  complainant 
from  its  business  in  each  of  the  counties  to 
the  entire  gross  receipts  in  the  state ;  that» 
unless  restrained  bv  an  order  of  this  court, 
the  defendants  will  mak^  such  certification  to 
the  auditors  of  67  counties  in  which  complain- 
ant does  business,  who  will  at  once,  as  re- 
quired by  the  said  pretended  laws,  certify  the 
same  to  the  respective  treasurers  of  each  of 
said  counties  for  collection,  where  it  will  be 
necessary,  unless  the  board  is  restrained,  to 
bring  suits  to  enjoin  the  collection  of  the 
assessment ;  that  the  rate  of  taxation  in  Ohio 
for  1893  varies,  according  to  the  county,  from 
2}  to  3  per  cent,  so  that  the  aggregate  assess- 
ment against  the  complainant  upon  the  illegal 
and  excessive  appraisement,  will  amount  to 
between  (12,000  and  $14,000,  and  in  one  or 
more  counties  will  exceed  {2.000;.  that   the 
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complainant  owns  no  line  of  railroad  in  the 
state  of  Ohio,  and  that  it  conducts  its  business 
on  many  lines  of  railroad  under  contract  with 
owners  of  said  railroads ;  that  it  owns  no  real 
estate  in  said  state,  except  such  as  is  used  in 
stabling  its  horses  owned  and  used  by  it  in  the 
collection  and  distributibn  of  .gooas,  wares, 
and  merchandise,  and  that  its  personal  prop- 
erty in  said  state  consists  entiirely  of  office 
furniture  and  tools,  horses,  and  wagons ;  that 
the  total  value  of  its  personal  property  in  the 
state  of  Ohio  does  not  exceed  the  sum  of 
}5S,500 ;  that  it  has  paid  all  taxes  due  upon  its 
real  estate  within  the  state  to  date;  that  the 
Nichols  law  is  unconstitutional  and  void,  in 
this:  that  it  does  not  provide  a  ttieihod  for 
the  taxation  of  property  according  to  the  true 
value  in  money,  but  is  really  an  attempt  to 
enforce  against  telegraph,  telephone  and  ex- 
press companies  the  payment  of  a  tax  for  the 
privilege  of  doing  business  in  said  state,  by 
placing  a  fictitious  value  upon  their  property, 
not  authorized  by  the  constitution  of  the  state 
of  Ohio;  that  the  scheme  of  taxation  set  forth 
in  said  alleged  law  professing  to  tax  property 
JQ  the  state  of  Ohio  does  not  do  so,  because  it 
directs  the  board  of  appraisers,  in  ascertaining 
the  value  of  the  property  of  express  compa- 
nies in  Ohio,  to  be  ** guided  by,"  and  to  "de- 
termine the  value  *'  of  the  companies*  property 
in  said  state,  by  the  value  of  the  companies' 
capital  stock ;  Uiat  the  value  of  the  companies* 
capital  stock  is  fixed  and  determined  oy  the 
nature,  extent  and  uses  of-  their  proptrrty,  not 
onl^  in  Ohio,  but  in  many  other  states  of  the 
United  States,  and  by  the  skill,  diligence, 
fidelity  and  success  with  which  their  business 
is  conducted  in  all  these  states;  that  com- 
plainant employs  many  thousands  of  men, 
who  are  constantly  engaged  as  messengers  in 
carrying  goods,  wares  and  merchandise  from 
one  part  of  the  country  to  another,  and  other- 
wise, and  that  its  income  is  largely  the  result  of 
their  efforts ;  that  it  owns  valuable  securities  of 
other  companies  and  holds  valuable  contracts 
and  business  arrangements  with  other  corpora- 
tions, and  that  all  of  these,  with  the  good  will 
which  it  has  earned  in  the  course  of  more 
than  fifty  years  of  service  to  the  public  in  said 
business,  i  o  to  make  up  the  value  of  the  shares 
of  its  capital;  that  the  whole  number  of 
shares  of  said  company  is  120,000,  and  the 
market  value  of  said  sliares,  of  the  par  value 
of  $100,  each,  has  ranged  from  |14Q  to  $150,  a 
price  very  much  above  the  actual  value  of  all 
the  property  of  said  company ;  that  the  law  is 
a  tax  upon  interstate  commerce  {  that  the 
method  of  taxation,  if  enforced  against  it, 
will  destroy  the  business  of  complainant  in 
Ohio,  and  compel  it  to  abandon  the  said  state, 
to  its  great  and  irreparable  damage.  The 
prayer  of  the  bill  is  that  a  multiplicity  of  suits 
tnay  be  avoided,  and  the  injury  threatened;  as 
abov«  set  forth,  may  be  averted,  by  a  preliin- 
wary  injunction,  and  that,  after  hearing,  a  final 
uijonction  shall  be  granted  against  the  de- 
fendants from  certifying  the  appraisements 
under  the  Nichols  law  to  the  county  auditors. 
Subsequently,  an  amendment  to  the  bill  was' 
filed,  averring  the  payment  of  taxes  upon  the 
real  and  personal  property  of  the  company  in 


each  county  in  Ohio.  An  affidavit  was  filed  by 
the  defendants,  showing  the  method  by  which 
the  appraisetnent  of  the  defendants  v^as 
reached.  The  affidavit  shows  that  the  board 
had  the  following  facts  before  it :  That  the 
number  of  "shares  of  the  capital  stock  of  the 
Adams  Express  Company  wais  120,000.  That 
the  market  value  was  from  |140  to  $150  per 
share,  making  the  actual  amount  of  120,000 
shares,  at  $140  per  share,  $16,800,000.  That  • 
the  total  value  of  the  personal  property  in 
Ohio  of  tht  Adams  Express  Company,  con- 
sisting of  office  furniture,  horses  and  wagons, 
was. $53,080. 74,  and  that  the  gross  receipts  of 
the  business  done  by  the  company  within  the 
state  of  Ohio  for  the  year  ending  the  1st  of 
May,  1893,  was  $176,034.  That  the  total  value 
of  the  real  estate  of  the  Adanis  Express  Com- 
pany everywhere  was  $3,050,272.47,  and  the  total 
value  of  the  personal  property  of  the  company 
was  $1 ,034,481.43.  That  in  the  statement  of  the 
Adams  Express  Company  were  included  re- 
ports from  363  offices.  That  from  2  of  these 
offices  the  personal  property  was  returned  of 
the  value  of  less  than  one  dollar ;  from  72  of 
the  offices  the  personal  property  in  each 
instance  was  returned  at  a  value  of  one  dollar; 
from  51  offices  the  value  of  the  personal  prop-' 
erty  was  returned  of  over  one  dollar  and  undeif 
two  dollars.  That  the  express  company  made 
no  returus  of  safes,  pouches,  or  other  personal 
property  used  on  the  railroad  lines  in  the  state  ; 
m  the  transaction  of  its  business.  The  affidavit 
shows,  and  so  do  the  minutes  of  the  board, 
that  "  in  arriving  at  the  value  of  the  property- 
of  these  express  companies  taxable  in  Ohio  the 
board  did  not  follow  any  fixed  rule,  except  the 
rule  that  property  in  Ohio  is  ordinarily  taxed 
at  no  more  than  two-thirds  of  its  actual  value; 
and  the  law  governing  this  board.  The  boar4  ' 
considered  the  facts,  already  stated,  set  out  in 
the  returns  and  supplementary  statements, 
and  also  other  facts  in  said  returns;  and  in  the 
testimony  of  the  authorized  agents  of  the  com- 
panies who  appeared  before  the  board.  For 
purposes  of  comparison,  the  board  examined 
the  gross  receipts  returned  by  these  companies 
in  preceding  years.  Taking  all  the  informa- 
tion the  board  had  or  could  secure,  the  value 
of  the  capital  stock  of  the  company,  its  gross 
receipts  within  Ohio,  the  return  of  personal 
property  made,  and  the  character  thereof,  and 
evident  under- valuation  and  omission  therein, 
the  number  of  offices,  the  amount  of  business 
done,  the  nature  and  value  of  the  property  and 
capital  reouired  to  carry  on  such  business,  and 
other  eviaence  and  information,  the  board  in 
each  instance  ascertained  what  it  considered 
the  fair  proportion  of  the  property  of  tne  com-  ' 
pany  employed  by  it  in  Ohio,  and  fixed  the 
valu^  of  the  property  of  such  company  situate 
and  taxable  therein,  being  guided,  in  deter- 
mining the  value  of  the  property,  by  the  val 
of  the  entire  capital  stock,  and  other  evidence 
and  information  before  the  board.' ' 

Ramsey y  Matwell  &  Ramsey,  for  Com- 
plainant. 

/  K,  Richards,  Atiy.  Gen,,  and  Tkos. 
McDaugall,  for  Respondents. 
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Taft,  Circuit  Judge  (after  stating  the 
fects  as  abo  'e).      The  validity  of  the 
Nichols  law  has  been  considered  in  the 
opinion — filed  at  the  same  time  with  this 
— in  the  case  of  the  Western  Union  Tele- 
graph Company  against  the  same  defend- 
ants (-61  Fed.  449),  and  all  the  questions 
of  law  therein  considered  are  raised  by 
the  bill  and  demurrer  and  the  motion  for 
an  injunction  in  this  case.     The  question 
of  jurisdiction  by  reason  of  the  amount 
involved  is  also  the  same  as  in  the  West- 
em  Union  Telegraph  Company  case.      It 
is  admitted  that  the  diflFerence  between 
the  aggregate  amount  of  the  certifica- 
tions to  the  county  auditors  about  to  be 
made  by  the    defendants    against    the 
Adams    Express    Company    under  the 
Nichols  law,  and  the  amount  which  that 
company*  will  pay  under .  previous  laws^ 
if  the  Nichols  law  is  finally  held  invalid, 
amounts  to  $241,918.34,  which  difference, 
at  the  rate  of  taxation  prevailing  in  Ohio, 
makes  a  tax  of  from  $6,000  to  $7,000.     It 
is  true  that  in  no  single  county  does  this 
tax  difference  equal  or  exceed  $2,000 ;  but, 
as  already  held  in  the   Western   Union 
Telegraph  Company  case,  I  do  not  think 
that' the  difference  in  any  one  county  is 
the  measure  of  the  amount  in  contro- 
versy-in  this  action.     There  is  very  little 
to  add  to  what  has  been  -said  in  the  tele- 
graph opinion.     The  lack  of  uniformity 
in  the  mode  of  assessment  under  the 
Nichols  law  with  that  generally  prevail- 
ing in  Ohio  in  respect   to  property  of 
individuals    and    other  corporations,  is 
,  more  marked  in  the  case  of  this  com- 
plainant than  it  was  in  the  case  of  the 
telegraph  company.     There  is  a  sugges- 
tion in  the  report  of  the  assessors  that 
the  express  company  did  not  return  all 
its  property,  because  its  return  did  not 
include   the  safes  and    pouches   which 
must  be  used  in  its  business.     But  it  is 
not  claim^,  and  could  not  be,  that  the 
failure  to  return  the  safes  is  an  explana- 
tion of  the  difference  between  $58,000, 
the  amount  returned  by  the  company  as 
the  value  of  its  property  in  Ohio,   and 
the  $460,000  at  which   the  board  has 
assessed  the  value  of  that  properly.     The 
earning  capacity  of  an  express  company, 
which  largely  determines  the  value   of 
the  shares  of  its  capital  stock,  is   even 
more  dependent  than  the  earning  capac- 
ity of  a  telegraph  company  upon  its  good 


will,  skill  and  honesty  of  its  employes,, 
and  upon  its  franchises  and  other  rights 
and  privileges  not  property.  A  very 
important  source  of  the  revenues  of  an 
express  company  is  the  business  arrange- 
ments which  it  has  with  railroad  com- 
panies, by  virtue  of  which,  for  a  lump 
sum,  fixed  annual  payments,  or  percent- 
age of  gross  receipts,  the  railroad  com- 
pany permits  a  particular  express  com- 
pany to  use  its  cars  for  the  transportation 
of  its  merchandise,  and  to  use  its  stations, 
depots,  and  employes  for  the  transaction 
of  its  local  business.  It  is  very  doubtful, 
in  my  mind,  whether  such  a  business 
arrangement  is  personal  property,  to  be 
returned  for  taxation  under  the  laws  of 
Ohio.  It  certainly  is  not  real  estate,  be- 
cause it  gives  an  express  company  no 
interest  in  the  land.  It  is  intangible. 
The  making  of  sucb  a  contract  probably 
involves  the  personal  character,  so  to 
speak,  of  the  contracting  express  com- 
pany,-its  good  will,  and  its  reputation  for 
honesty  and  promptness,  so  that  a  con- 
tract made  with  it  would  be  inalienable 
by  it.  It  is  certain  that  express  com- 
panies have  never  been,  required  to  make 
returns  of  such  contracts  as  personal 
property,  and  the  definition  of  personal 
property,  qis  given  in  section  27S0,  does 
not  include  it,  for  personal  property,  as 
there.defined,  is  as  follows:. 

*'The  term  '.personal  property'  shall  be  held 
to  mean  and  include,  first,  everv  tangible  thia^ 
being  the  subject  of  ownership,  whether  ani- 
mate or  inanimate,  other  than  money,  and  not 
forming  part  of  any  parcel  of  real  property,  as 
hereinbefore  defiued;  second,  the  capital  stock, 
undivided  profits,  and  all  other  means  not 
forming  part  of  the  capital  stock,  of  every 
company,  whether  incorporated  or  unincor- 
porated, and  eveiT  share,  portion,  or  interest  ' 
in  such  stock,  profits,  or  means,  by  whatsoever, 
name  the  same  may  be  designated,  incUisive 
of  every  share  or  portion,  right,  or  interest, 
either  legal  or  equitable,  in  and  to  every  ship, 
vessel,  or  boat,  ot  whatsoever  name  or  descrip- 
tion, used  or  designed  to  be  used  either  exclu- 
sively or  partially  in  navigating  any  of  the 
waters  within  or  bordering  on  this  state, 
whether  such  ship,  vessel,  or  boat  shall  be 
within  the  jurisdiction  of  this  state  or  else- 
where, and  whether  the  same  shaU  have  h^n 
enrolled,  registered,  or  licensed  at  any  col- 
lector's office,  or  within  any  collection  district 
in  this  state  t>r  not ;  third,  th6'  money  loaned 
on  pledge  or  mort^aee  of  real  estate,  although 
a  deed  or  other  instrument  may  have  been^ 
given  for  the  same,  if  between  the  parties  the 
&me  is  considered  as*  security  merely." 


THE  NICHOLS  LAW. 


Such  contracts  or  business  arrange- 
ments would  seem  to  be  more  nearly  in- 
cluded as  "credits,"  which  are  defined  by 
the  same  section  as  follows: 

"The term  'credits'  shall  be  held  to  mean 
the  excess  of  the  sum  of  all  legal  claims  and 
demands,  whether  for  money  or  other  valuable 
thing,  or  for  labor  or  service  due  or  to  become 
due  to  the  person  liable  to  pay  taxes  thereon, 
indiidinff  deposits  in  banks  or  with  persons  in 
or  out  of  this  state,  other  than  such  as  are  held 
to  be  money,  as  hereinbefore  defined,  when 
added  together  (estimating  every  such  claim 
or  demand  at  its  true  value. in  monev),  over 
and  above  the  sum  of  legal  bona  fiae  debts 
owing  by  snch  person." 

And  yet  it  is  doubtful  whether  the 
right  to  enforce  a  contract  unexecuted 
on  either  side  could  be  said  to  be  a  legal 
demand  for  services  due  or  to  become 
due.  However  this  may  be,  even  if  the 
value  of  such  contracts  were  taxable  as 
property  in  Ohio,  there  still  would  re- 
oiain  the  good  will  of  the  business,  the 
skill  and  experience  of  the  officers,  tl^e 
dUcipline  among,  and  honesty  of,  the 
employes  of  the  company,  which  con- 
tribute so  largely  to  the  earnings,  and 
yet  are  not  taxable  property  in  Ohio. 

The  suggestion  is  made  that  the  re- 
turn of  the  company  is  an  undervalua- 
tion, because  tio  personal  property,  or  a 
very  small  amount,  is  returned  from  any 
offices  of  the  company  in  Phio'.  I ,  do 
not  know  why  that  should  indicate  un- 
dervaluation, because  it  plainly  grows 
out  of  the  fact  that,  at  the  many  small 
stations  along  the  lines  of  the  railroad 
upon  which  the  express  comt)anies 
operate,  the  express  company  uses  the 
office  furniture  and  the  office  of  the  rail- 
road company,  and  has  no  property  of 
its  own.  There  was  iti  this  case  no 
mileage  basis  for  the  distribution  of  the 
capital  stock,  and  the  board  pf  appraisers 
are  unable  satisfactorily  to  explain  the 
basis  u^)on  which  they  affixed,  to  prop- 
erty returned  by  the  express  company  as 
worth  $53,000.  an  additional  value  of 
over  $400,000,  except  that  in  reaching 
this  additional  value  they  considered  the. 
gross  receipts  of  the  company  in  Ohio,'' 
and  the  market  value  of  its  entire  capital 
stock,  and  other  evidence  and  informa- 
tion. This  only  confirms  the  conclusion 
reached  in  the  case  of  the  telegraph  com- 
pany, that  the  board  construed  the  Nich- 
ols law  to  mean  that  there  should  be  ap- 


portioned to  the  state  of  Ohio  for  taxa- 
tion,, as  property  within  the  state,  a  fair 
share  of  the  aggregate  market  value  of 
the  capital  stock  of  the  company. 

It  is  very  true,'  as  said  by  the  supreme 
court  in  the  case  of  Express  Co.  v.  Set- 
bert,  142  U.  S.  839,  12  Sup.  Ct.  250,  that 
the  tangible  value  of  express  companies 
is  in  a  very  small  ratio  to  the  protection 
which  they  receive  from  the  government  ' 
of  the  state,  and  therefore  that  it  is  en- 
tirely just  that  their  burdens  of  taxation 
should  not  be  proportioned  to  the  visible 
tangible  property  upon  which  they  may 
be  taxed.  But  the  difficulty  in  Ohio  is 
that,  under  the  constitution,  the  property 
of  the  corporations  and  individuals  must 
be  taxed  by  a  uniform  rule,  and  the  in- 
equalities of  taxation  produced  by  the 
fact  that  large  earnings  are  made  by  cor- 
porations with  small  tangible  property 
cannot  be  obviated  by  affixing  to  the 
property  of  such  corporations  a  fictitious 
value,  plainly  not  based  on  the  true  value 
of  it  in  money.-  The  tax  must  be  im- 
posed on  something  other  than  property. 

The  same  order  of  injunction  will  be 
made  in  this  case  which  was  directed  in 
the  case  of  the  telegraph  company.  As, 
under  the  old  law,  the  taxes  paid  by  the 
express  companies  were  proportioned  to 
the  gross  receipts  in  each  county,  and 
the  same  method  of  distribution  is  pre- 
scribed under  the  Nichols  law,  it  is  ap- 
parent that  the  complainant  will  not 
have  to  pay,  under  the  old  law,  any  more 
taxes  in  any  particular  county  than  it 
would  have  to  pay  under  the  Nichols 
law.  For  this  reason,  the  order  of  in- 
junction will  cover  the  certifications  to 
all  the  counties,  and  will  be  made  condi- 
tional on  the  complainant's  paying  the 
taxes  on  its  gross  receipts  from  business 
done  within  the  state  of  Ohio  in  each 
county  for  the  year  ending  May  1,  1893, 
with  interest  and  penalty,  and,  when  an 
amendment  to  the  bill  showing  such  pay- 
ments has  been  filed,  the  demurrer  will 
be  overruled;  otherwise,  and  unless  this 
amendment  is  filed  within  10  days,  the 
bill  will  be  dismissed. 


AU  for  $3.00  A  year:.    The  Ohio  Legai, 
News  and  Ohio  Decisions.    Subscribe  now. 


10 


OHIO  tEGAL  NEWS. 


THE  LAW  OF  STRIKES. 

So  much  attention  was  attracted  by  Judge 
Jenkins'  injunction  forbidding  the  emplo3rees 
of  the  Northern  Pacific  Railroad  to  strike  last 
December,  that  the  recent  review  of  that  pro- 
ceeding by  the  United  States  Circuit  Court  of 
Appeals  will  have  careful  reading  by  all  those 
interested.  The  substance  of  the  decision  is 
this:  Railway  employees  have  a'le^ai  right  to 
leave  the  8er\'ice  of  the  company  either  as  in- 
dividuals or  by  concerted  action,  provided  it  is 
a  question  of  wages  or  the  like,  and  if  no  in- 
tent to  cripple  the  road  can  be  proven  agait  st 
them.  If  the  result  of  such  action  is  to  em- 
barrass the  receivers,  it  must  be  taken  as 
incidental  unless  specially  so  intended. 

It  would  seem  at  first  as  if  this  decision  gave 
..up  the  whole  case.  The  Raiiway  Review 
'(Chicago)  remarks  that  there  is  a  thcforetical 
but  not  a  practical  difference  between  the  two 
actions,  so  that  under  such  hair-splitting  no 
strike  can  be  enjoined.  "  Some  additional  leg- 
islation is  imperative.  Men  engaged  in  trans- 
portation should  be  engaged  for  a  specific 
period,  or,  in  case  of  a  continuing  service,  a 
sufiicient  notice  should  be  given  or  required 
from  either  party."  But,  pending  the  solution 
of  the  problem  of  contracts  or  of  a  reasonable 
notice  of  leaving  the  company's  employ,  there 
IS  every  probability  that  we  have  really  taken  a 
step  forward.  When  Judge  Jenkins  ^ave  his 
fai;ious  description  of  a  strike  on  a  railwav  as 
*'  essentially  a.conspiracy  to  extort  by  violence," 
and  said  that  "the  wit  of  man  could  not  devise 
a  le^al  strike,  because  compulsion  is  the  lead- 
ing idea  of  it,"  he  no  doubt,  as  the  Appellate 
Court  finds,  overstepped  the  bounds  ot  legal 
definition.  In  the  eyes  of  the  law  it  is  possible 
for  employees  to  enter  •  upon  a  '*  peaceful " 
strike.  But  if  we  take  Judge  Jenkins'  language 
as  expressing  a  business  truth  cotUirmed  by 
our  industriaJ  history,  and  a  correct  statement 
of  strikes  as  they  actually  occur,  his  words  ac- 
curately describe  the  situation.  Every  railway 
man  knows  that  a  peaceful  strike  would  be  a 
flat  failure.  To  succeed,  the  strikers  must  sur- 
prise the  company  so  as  to  guard  against  itny 
efforts  towards  collecting  men  beforehan.d  to 
take  their  places,  and  next,  must  prevent  by 
violence  the  running  of  trainsrby  outside  labor. 
We  need  go  no  further  back  than  the  Debs 
strike  last  summer  for  an  illustration.  That 
wretched  attempt  would. have  failed  at  the  out- 
set had  not  employees  and  ruffians  combined 
Vo  stop  the  trains;  and  it  did  fail  the  moment. 
>  the  United  States  troops  gave  adequate  protec- 
tion to  the  new  men.  There  was  nothing  6f 
that  strike  but  violence 

In  the  light  of  this  fact,  that  violence  is  the 
essence  of  a  successful  strike  in  practice,  we 
are  prepared  to  see  how  important  is  that  part 
of  the  Appellate  Court's  decision  which  con- 
firms everything  that  Judge  Jenkins  said 
regarding  the  illegfdity  of  **  combining  to  quit 
with  the -object  and  intent  of  crippling  the 
property  or  embarrassing  the  operation  of  said 
railroad"  This  condemnation  is  expressed 
several  times  in  the  opinion.  A^ter  stating 
that  the  injunction  should  have  ^escribed  ^n 
unlawful  strikf  more  distinctly,  the  Court  con- 
tinues:     The    order    should    indicate    more 


clearly  than  has  been  done  that  the  strikes  in- 
tended to  be  restrained  were  those  designed  to 
physically  cripple  the  trust  property,  or  to  in- 
terfere with  their  employees  who  do  not  wish 
to  quit,  or  to  prevent  by  intimidation  or  other 
wrongful  modes  the  employment  of  others  to 
take  the  place  of  those  quitting."  If  our 
Courts  ana  troops,  both  State  and  National, 
may  use  their  whole  power  to  restrain  violence, 
no  strike  will  easily  succeed  unless  it  has  such 
a  basis  in  business  justice  as  to  enlist  for  it  the 
hearty  support  of  public  opinion.  Surely,  to 
have  this  position  clearly  established  is  a  great 
gain. 

It  was  not  to  be  supposed  that  our  Courts 
would  infringe  in  any  way  upon  the  general 
principle  of  freedom  of  service.  If  railway 
employment  is  by  its  nature  a  special  pursuit 
which  should  be  governed  by  special  rules  in 
the  interest  of  the  public,  then  it  is  a  Question 
whether  such  special  contracts  shbula  not  be 
passed  upon  first  by  Congress  rather  than  by 
our  Courts".  It  is  therefore  not  at  all  clear,  as 
the  Railway  Review  intimates,  that  this  recent 
decision  has  only  added  to  our  complexity. 
On  the  contrary,  the  practical  effect  of  the 
Court's  argument  is  to  render  a  stoppage  of 
railway  commerce  a  thing  of  great  difliculty. 
Lest  it  be  thought  that  one  other  branch  of  the 
subject  was  neglected  in  the  decision,  it  is  well 
to  quote  the  following:  **It  may  be  assumed 
for  the  purpose  of  this  discussion  that  he  ( the 
striking  employee )  would  be  liable  in  like  man- 
ner (that  is,  perhaps  even  to  criminal  prosecu- 
tion ),  where  the  contract  of  service,  by  neces- 
sary implication  arising  out  of  the  nature  or 
the  circumstances  of  the  employment,  required 
him  not  to  quit  the  service  of  his  employer 
suddenly  and  without  reasonable  notice  of  his 
intention  to  do  so." 

Certainly  this  latter  quotation  goes  as  far  as 
any  unbiased  student  of  the  problem  could  ask. 
Of  course  it  leaves  open  the  question  whether 
a  striker's  employment  forbade  his  quitting 
suddenly,  but  in  any  case  that  would  be  for  the 
lower  Court  to  consider.  A  peaceful  strike  is 
often^the  only  possible  protest  against  a  com- 
mercial wrong,  and  as  such  is  safeguarded  in 
this  decision;  but  strikes  which  "extort  by 
violence "  have  received  no  uncertain  condem- 
nation from  this  high  tribunal.  Then  again 
there  is  nothing  in  the  decision  which  looks 
towards  favoring  corporations.  An  opinion 
that  strikes,  under  any  and  all  circumstances, 
were  to  be  forbidden  would  at  once  have  been 
constrain  to  mean  that  our  Courts  were  the 
"Slaves  of  capital,"  with  the  result  that  drastic 
legislation  would  have  been  asked  for  in  the 
interests  of  labor.  As  the  matter  now  stands, 
neither  side  can  rightly  complain  of  the  gen- 
eral principles  enunciated  by  the  Appellate 
Judges.  Those  general  prtuciples  may  require 
some  modification  to  •  fit  them  to  t^e  precise 
circumstances  of  each  case— railway  or  other — 
but  that  is  a  matter  to  be  determined  later. 
The  situation  lias  ^gained  in  clearness.  Thefe 
is  no  hard  and  fast  rule  by  which  we  can  solve 
the  Isbor  problem ;  commercially  speaking,  we 
can  do  little  else  as  a  matter  of  law  and  for  the 
moment  than  to  set  limits  to  the  combat—^, 
y.  Evening  Post, 
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Tuesday,  Oclaber  16,  1894. 

General  Docket. 

No.  3631.  The  Board  of  Education  of  Ma- 
riou  Township,  Fa^-ette  County,  Ohio  v.  The 
State  of  Ohio  ex  rel.  A.  C.  Lindsay.  Error  to 
the  Circuit  Court  of  Fayette  County. 

Bradbury,  J. 

1.  Where  no  obligation,  legal  or  moral,  rest^ 
upon  a  board  of  education,  to  pay  a  claim  as~ 
serted  against  it  by  a  private  individual,  an  act 
of  the  general  assembly,  procured  by  the  claim- 
ant, commanding  such  board  to  levy  a  tax  ior 
its  payment,  is  unconstitutional  and  void. 

2.  In  such  case,  if  the  board  of  education 
disputes  the  tacts  asserted  by  the  claimant  as 
the  foundation  of  his  claim,  the  general  as- 
sembly, while  it  may  make  inquiry  to  ascertain, 
in  tbe'first  instance,  the  truth  of  the  fact  so  as- 
serted, yet  is  without  authority  to  conclusively 
find  and  recite  in  the  act  providing  relief,  the 
facts  in  dispute,  so  as  to  estop  the  board  of  ed- 
ucation from  contesting  them  in  a  court  of 
justice  where  the  act  is  sought  to  be  enforced. 

Judgment  reversed  and  cause  remanded  for 
further  proceedings. 
WiLUAMS,  J.,  not  sitting. 

3799.  The  Consolidated  Coal  &  Mining  Co. 
V.  AdmV  of  George  D.  Clay.  Error  to  the  Cir- 
cuit Court  of  Hocking  County. 

Spear,  J. 

1.  Where,  in  the  course  of  a  jury  trial,  ob- 
jection is  made  to  the  giving  of  one  of  a  series 
of  seven  special  charges  by  the  court  to  the 
jury,  a  special  exception  should  be  made  to  the 
giving  of  the  objectionable  proposition.  An 
exception  to  the  giving  of  the  entire  series  is 
too  general  to  bring  the  objection  before  a 
reviewing  court. 

2.  Section  6871,  of  the  Revised  Statutes, 
which  provides  that  **  eny  miner  or  other  per- 
son, employed  in  any  mine  governed  by  the 
statute,  who  intentionally  and  wilfully  neglects 
or  refuses  to  securely  prop  the  roof  of  any 
working  place  under  his  control,"  etc..  shall  be 
guilty  of  an  offense,  is  intended,  in  connection 
with  the  other  provisions  of  the  act  regulating 
coal  mines  and  the  working  thereof,  to  protect, 
th^  lives  and  limbs  of  those  engaged  in  a  peril- 
ous business.  It  imposes  an  obligation  to  per- 
fonn  a  duty  to  others,  and  anything  which 
tends  to  operate  in  opposition  to  that  obliga- 
tion violates  the  policy  of  the  statute.  Hence 
a  custom  which  imposes  upon  another  employe 
the  work  of  posting  and  propping  the  roof  of 
a  room  in  which  coal  is  to  be  mined,  cannot 
liave  the  effect  to  exonerate  the  miner  from 
the  duty  enjoined  by  the  statute,  nor  to  shift 
the  risk  undertaken  by  himself  over  Upon  the 
company. 

3.  In  an  action  against  a  coal  mining  com- 
pany to  recover  for  death  caused  by  the  negli- 
^nce  of  one  of  its  employes,  the  resiilt  of  his 
incompetency,  it  appeared  by  evidence  of  the 
plaintiff,  that  the  deceased  was  killed  by  the 
falling  upon  him  of  a  portion  of  the  roof  of 


the  room  in  which  he  was  engaged  in  operating 
a  machine  in  the  mining  of  coal,  which  falling 
was  due  to  insufficient  support,  and  that,  by 
reason  of  a  custom  prevailing  at  the  mine,  the 
work  of  posting  and  propping  the  roof  was  im- 
posed on  an  employe  called  "  a  filler,"  whose 
principal  business  was  that  of  filling  coal,  and 
who  had  no  control  over  the  miner,  no  relation 
of  subordination  or  subjection  existing  be- 
tween them,  but  both  were  under  the  orders  of 
a  common  siiperior  called  "  a  mine  boss." 
Held:  (a,)  Such  a  state  of  facts  does  not 
make  a  case  where  the  appliance  or  place  is 
furnished  by  the  master  for  the  work  in 
which  the  employes  are  to  be  engaged,  but 
a  case  where  the  furnishing  and  preparation 
is  itself  a  part  of  the  work  which  they  are 
employed  to  perform  in  order  to  effect  a 
common  object,  viz. :  the  digging  of  coal, 
and  the  relation  of  the  filler  to  the  miner  is 
that  of  a  lellow-servant  {b.)  In  such  case  the 
liability  of  the  master  is  governed  by  the  law 
applicable  to  the  relation  of  fellow-servant 
Hence,  in  order  to  attach  liability  to  the  com- 
pany tor  the  negiigence  of  the  filler  in  not  prop- 
erly posting  and  propping  the  roof,tlie  plaintiff 
must  show  that  the  company  had  knowledge, 
before  the  accident,  of  the  incompetency  of  the 
filler  to  perform  the  duty  of  posting  and  prop- 
ping, or  by  the  exercise  of  due  care,  might 
have  known  it,  and  that  he  was  himself  ignor- 
ant of  such  incompetency,  and  could  not,  by 
the  exerciseof  ordinary  diligence,  have  learned  ' 
it.  (r).  And  where,  by  the  plaintiff's  evidence, 
it  is  shown  that  the  deceased  knew  of  the  in- 
competency of  his  fellow-servant,  if  it  existed, 
or,  being  an  inexperienced  miner,  had  equal  op- 
portunity with  the  company  of  knowing,  and 
could,  have  known  by  the  use  of  ordinary  care, 
and  was  aware  also  of  the  danger  of  working  in 
a  room  insufficiently  propped,  and  continued 
his  work  without  complaint,  such  a  case  of 
contributory  negligence  is  shown  as  will  pre- 
vent a  recovery. 
Judgment  reversed. 

4194.  State  ex  rel.  Fay  v-  Robert  M.  Archi- 
bald,.sheriff  of  Hamilton  county.    Mandamus. 

BURKETT,J.  ' 

1.  There  is  nothing  in  either  the  seventh  of 
ei^^hth  section  of  the  fourth  article  of  the  con- 
stitution of  this  state,  to  prevent  the  establish- 
ment of  a  court  of  insolvency  under  the  act  of 
May  21,  1894,  entitled  "An  act  to  establish  a 
court  of  insolvency  in  counties  containing  a 
city  of  the  first  grade  of  the  first  class,  and  foi- 
the  relief  of  the  probate  court  in  such  coun- 
ties."   91  Ohio  Laws,  844. 

2.  It  docs  not  appear  on  the  face  of  said  act, 
nor  when  read  in  connection  with  other  acts  in 
pari  materia,  that  the  date  therein  fixed  for  the 
election  of  the  judge  of  the  court  of  insolvency, 
is  an  error  or  mistake;  neither  does  it  appear 
that  it  was  the  intention  of  the  legislature  that  - 
such  judge  should  be  elected  on  the  day  of  the 
general  election  in  November,  1894. 

3.  The  force  aii.d  legal  effect  ol  a  statute  can 
not  be  altered  or  changed  by  avenneut  in  a 
pleading. 

Demurrer  sustained  and  petition  dismissed. 
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2859.  Myron  C  Moody  v.  The  Amazon  In- 
surance ConifMiny.  Error  to  the  Circuit  Court 
of  Ashtabula  county. 

WiLUAMS,  J. 

1.  A  policy  of  fire  insurance  which  has  been 
regularly  issued,  and  has  not  expired,  or  been 
canceled,  must,  in  the  absence  of  a  showing  to 
the  contrary,  be  treated  as  a  valid  and  effective 
policy,  upon  which  the  assured  is  prtma  facie 
entitled  to  recover,  when  the  loss  occurs,  and 
the  requisite  steps  to  establish  it  have  been 
taken. 

2.  The  conditions  precedent,  performance 
of  which  the  plaintiff  is  required  to  plead  in  an 
action  on  such  a  policy,  include  only  those  af- 
firmative acts  which  are  necessary  in  order  to 
perfect  his  ri^ht  of  action  on  the  policy,  such 
as  giving  notice  and  making  proofof  the  loss, 
furnishing  the  certificate  of  the  magistrate 
when  required  by  the  policy,  and,  it  may  be, 
other  acts  of  like  nature.  Conditions  which 
provide  that  the  policy  shall  become  void,  or 
inoperative,  or  the  insurer  relieved  wholly,  or 
partially  from  liability,  upon  the  happening  of 
some  event,  or  doing,  or  omission  to  do  some 
act,  are  matters  of  defense,  and  to  be  available 
must  be  pleaded,  and  their  breach  alleged. 

3.  When  the  action  is  upon  such  a  policy 
issued  since  the  passage  of  the  act  ot  March  5, 
1879,  "  to  regulate  contracts  of  insurance  of 
buildings  and  structures,"  (Revised  Statutes, 
sections  3643,  3644),  and  there  has  been  no  in- 
tentional fraud  on  the  part  of  the  insured,  an 
answer  which  alleges  the  breach  of  a  condition 
that  the  insurer  shall  not  be  liable  "  for  loss  or 
damagesHn  or  on  vacant  or  unoccupied  build- 
ings unless  consent  for  such  vacancy  or  non- 
occupancy  be  indorsed"  on  the  policy,  is  in- 
sufficient unless  it  is  also  averred  that  the  risk 
was  thereby  increased ;  and  if  the  allegations 
of  the  answer  be  put  in  issue,  whether  the 
building  insured  TOcame  vacant,  or  unoccu- 
pied, or  the  risk  was  increase<l.  are  questions 
tor  the  jury,  upon  both  of  which  the  defendant 
has  the  burden  of  proof. 

4.  To  constitute  occupancy  of  a  building 
insured  as  a  **  dwelling  house,"  it  is  uot  essen- 
tial that  it  be  put  to  all  the  uses  ordinarily 
made  of  a  dwelling,  or  to  sonie  of  those  uses  all' 
of  the  time,  or  that  the  whole  o*  it  b^  employed 
in  that  use;  nor  will  the  building  be  considered 
as  unoccupied  upon  its  ceasing  to  be  used  as  a 
family  residence,  where  the  household  goods 
remain  ready  for  use,  and  it  continues^to  be  oc- 
cupied by  one  or.  more'  members  of  the  family 
who  have  access  to  the  entire  building  for  the 
purpose  of  cariug  for  it,  and  who  do  care  for  it 
and  make  some  use  of  it  as  a  place  of  abode. 

Judgment  reversed. 

2781.  James  D.  Case  v.  E.  Jason  Hall, 
adm'r.  Error  to  the  Circuit  Court  of  Delaware 
County. 

•  MlNSHAIXtJ. 

1.  Where  land  is  devised  in  fee  simple  with 
direction  to  the  devisee  to  pay  certain  legacies 
as  each  legatee  attains  the  age  of  twenty-one 
years,  the  dey^see,  on  accepting  the  devise,  be- 
comes personally  liable  to  pay.  the  same  as  di- 
rected by  the  testator. 


2.  And  when,  in  vxAk  case,  the  devisee  dies 
before  all  the  legatees  attain  the  reqni  ite  age, 
his  estate,  as  an  entirety,  remains  liable  to 
such  as  thereafter  become  of  age ;  and  it  is  the 
duty  of  his  administrator,  having  assets,  to  pay 
the  same. 

8.  Again,  in  such  case,  where  the  le^tees 
become  the  owners  of  the  land,  not  by  the  pro- 
visions of  the  will  but  by  descent,  the  legacies, 
remaining  unpaid,  are  not  extin^[nisbed  by 
merger  or  otherwise,  but  must  be  paid  from  the 
personalty  of  the  deceased  devisee,  iHiere  that 
IS  sufficient,  as  any  other  debt  of  his  estate. 
Decker  v.  Decker^  3  Ohio  Reports,  167,  distin- 
guished. 

Judgments  of  the  lower  courts  reversed ;  and 
judgment  on  the  pleadings  for  the  plaintiff  in 
error. 

4095.  Nelson  Dri^ga  v.  The  State  of  Ohiou 
Error  to  the  Circuit  Court  of  Montgomery 
County. 

DiCKMAN,  C.  J..         *  ^ 

1.  The  act  entitled  "An  act  to  amend  snp- 
plementaiy  section  6946a,  of  the  Revised  SUt- 
utes  of  Ohio,  passed  April  1 2, 1888,  and  amended 
April  12,  1892,'  and  to  further  supplement  orig- 
inal section  6946,  of  the  Revised  Statutes," 
passed  April  6,  1K93  (90  Ohio  Laws,  143),  is 
not  in  conflict  with  the  first  branch  of  section 
26,  Article  II,  of  the  Constitution  of  Ohio,  which, 
ordains  that  **  All  laws,  of  a  general  nature,  shall 
have  a  uniform  operation  throughout  the 
state,"  and  is  a  valid  law. 

2.  Where  one  was  indicted  under  the  above 
entitled  act,  for  selling  intoxicating  liquors  at 
a  place  within  one  and  one-half  miles  outside 
of^the  boundary  line  of  the  lands  occupied  bv 
a  National  Home  for  Disabled  Volunteer  Sol- 
diers, it  was  not  error  in  the  trial  court,  to  ad- 
mit the  parol  evidence  of  an  officer  and  of  one  of 
the  managers  of  the  institution,  to  prove  the 
existence  of  such  National  Home,  its  occuoa- 
tion  by  disabled  volunteer  soldiers  of  the 
United  States,  ^d  the  boundary  line  of  its 
lands. 

Judgment  affirmed. 

2979.  James  A.  Sheridon  v.  The  Village  of 
'  Oberlin.  Error  to  the  Circuit  Court  of  Lorain 
County.    Judgcbent  affirmed. 

2926.  Peter  A.  Sanns  et  al.  v.  E.  Lincoln 
Neal.  Error  to  the  Circuit  Court  of  Gallia 
County.  Judgment  affirmed.  Per  curiam 
aeport    Minshau*,  J.,  dissents. 

2984.  The  People's  and  Drovers'  Bank  v. 
The  Treasurer  of  Fayette  County,  Ohio.  Error 
to  the  Circuit  Court  of  Fayette  County.  Judg- 
ment modified.  See  journal  entry.  Dickman, 
C.  J.,  dissents.  >\  aUAMS,  J.,  not  sitting. 
.  2985.  Hiram  Hosford  et  al.  v.  Asahel  B. 
Avery,  ex*i\et  aL  Error  to  the  Circuit  Ctmrt 
of  Huron  County.    Judgment  affirmed. 

3680.  .•  The  Mahoning  Valley  Iron  Co.  v. 
John  Hynes,  {pard.  of  Thomas  Hogan.  Error 
to  the  Circuit  Court  of  Mahoning  County. 
Judgment  affirmed.  Burkbt  and  SpBAR,  JJ., 
dissent. 

3800.  The  Consolidated  Coal  &  Mining 
Company  v.  Louie  Devault,  adm*r,  etc  Error 
to  the  Circuit  Court  oT  Hocking  County.  Judfr 
ment  reversed  on  the  authority  of  The  Consoh 


SUPREME  COURT  PROCEEDINGS. 


1'6 


idaifd  Coal  &  Mining  Co.  v  John  M,  Fioyd, 

3»«4.  The  City  of  Kenton,  Ohio,  ct  al.  v. 
The  SUte  of  Ohio,  ex  rcl.  C.  D.  Kelly,  etc  Er- 
ror to  the  Circuit  Court  of  Hardin  County. 
Judgment  affirmed.    Per  curiam  report 

39S1.  The  Lake  Shore  &  Michigan  Southern 
Rj.  Co.  V.  Kate  L  Fo  1,  adm'x.  Error  to  the 
Circnit  Court  of  Cuyahoga  County.  Judgment 
affinned.    Burkrt  and  Spbar,  J  J.,  dissent 

Atn.  The  Stotc  of  Ohio  ex  rel.  A.  C.  Robe- 
son V.  Heniy  C.  Jacobi,  Sheriff  of  Durke 
County.  Mandamus.  Demurrer  to  answer 
snstaiaed.  Peremptory  writ  allowed.  To  be 
reported. 

.  Motioii  Docket. 

2236.  C  E.  Beilhartz,  adm'r  v.  The  C,  S.  & 
H.  Ry.  Ca  Motion  by  defendant  to  require 
plaintiff  to  elect  between  error  of  law  and  error 
of  fact  in  cause  No.  4174,  on  the  General  Docket 
Oral  Argument  requested  by  defendant  Mo- 
tion overruled.  Request  for  oral  argument  by 
defendant  noted. 

2256.  The  SUte  of  Ohio  ex  rel.  Att'y-Gen'l 
V.  The  P.,  C.  C.  &  St,  L.  Ry.  Co.  Motion  of  the 
L  &B.  Greenwald  Co.  ana  twenty-seven  others 
to  be  made  parties  defendant  in  cause  No.  3852, 
on  the  General  Docket    Motion  overruled. 

2257.  The  Cleveland,  Lorain  &  Wheeling  R. 
R.  Co.  V.  Carl  Nehl.  Motion  by  defendant  to 
advance  cause  No.  4187,  on  the  General  Docket 
Motion  allowed. 

2258.  Wm.  McParlin  et  al.  ex*rs,  etc.,  v.  The 
Painesville  National  Bank  et  al.  Motion  by 
plaintiff  to  dispense  with  printing  part  of  rec- 
ord in  cause  No.  4214,  on  the  General  Docket 
Motion  allowed. 

2259.  The  Sharon  Boiler  Works  (Limited) 
V.  Eugene  McCarthy.  Motion  by  defendant  to 
advance  cause  No.  4'l62,  on  the  General  Docket 
Motion  allowed. 

2260.  David  Henderson  v.  Charles  C.  James, 
Warden  of  the  Ohio  penitentiary.  Motion  by 
plaintiff  to  advance  cause  No.  4224,  on  the  Gen- 
eral Docket    Motion  allowed. 

2261.  Samuel  A.  Hunter,  Treas.,  v.  Florence 
Newman.  Motion  t^  plaintiff  to  advance  and 
bear  with  cause  No.  3468,  cause  No.  3467,  on  the 
General  Docket  Oral  argument  requested  by 
defendant  Motion  allowed.  Request  for  oral 
vgnment  by  the  defendant  noted.  Defendant 
to  have  three  months  from  October  11,  1894, 
to  6Ie  printed  brief. 

2262.  Samuel  A.  Hunter,  Treas.,  v.  Nancy 
M.  Emerson.  Motion  by  plaintiff  to  advance 
ind  hear  with  cause  No.  3467,  cause  No.  3468, 
on  the  General  Docket  Oral  argument  re- 
quested by  defendant  Motion  allowed.  De- 
fendants request  for  oral  argument  noted, 
pefendant  to  to  have  three  months  irom,  Octo- 
^r  11, 1894.  to  file  printed  brief. 

.  2263.  Isaac  H.  Jones  v.  James  Tague.  Mo- 
tion by  defendant  to  advance  cause  No.  4090, 
on  the  General  Docket  Oral  argument  re- 
quested by  plaintiff.  Motion  allowed.  Re- 
^^  by  plaintiff  for  oral  argument  noted. 

2264.  C.  A.  Beilhartz,  adm'r,  v.  The  C.  S.  & 
H;  Ry.  Co.  Motion  by  plaintiff  to  dispense 
jnth  printing  record  in  cause  No.  4174,  on  the 
General  Docket    Motion  allowed. 


The  recent  decision  of  Judge  Acheson 
against  one  of  the  numerous  claims  of  Mr. 
Edison  to  be  the  only  original  inventor  of 
everything,  embodies  a  definition  of  public, 
policy  in  the  encouragement  and  protection 
of  invention  that  is  not  new,  but  is  so  often 
obscured  that  its  reassertion  is  important. 
This  policy  is  well  explained  in  some  observa- 
tions of  the  Supreme  Court  quoted  by  Judge 
Acheson.  The  process  of  development  in 
manufactures  creates  a  constant  demand  for 
new  appliances  which  the  skill  of  ordinary 
workmen  and  engineers  is  generally  adequate 
to  devise  and  which  indeed  are  the  natural 
and  proper  outgrowth  of  such  deve.opment 
Each  step  forward  prepares  the  way  for  the 
next,  and  each  is  usually  taken  by  spont<ineous 
trials  and  attempts  in  a  hundred  different 
places.  "  To  grant  a  single  party  a  monopoly 
of  every  slight  advantage  made,  where  the 
exercise  of  invention  somewhat  above  ordinary 
mechanical  or  engineering  skill  is  distinctly 
shown,  is  unjust  in  principle  and  injurious  in 
its  consequences." 

It  is  not  possible  to  define  exactly  by  a  gen- 
eral statute,  **the  creative  work  of  that  inven- 
tive faculty  which  it  was  the  purpose  of  the 
Constitution  and  patent  laws  io  encourage  and 
reward."  Even  Uie  officials  of  the  Patent 
Office  can  not  always  discriminate  between 
what  is  merely  a  step  in  general  development 
and  what  is  an  absolute  exercise  of  an  inven- 
tion. If  an  improvement  such  as  can  be  ex- 
actly described  and  it  is  found  on  examination 
that  it  is  not  covered  by  a  previous  patent,  pro- 
tection is  granted  to  it  as  a  matter  of  form, 
leaving  to  the  patentee  the  task  of  defending 
or  enforcing  his  right  Thus  the  actual  inter- 
pretation of  the  patent  laws,  or  rather  the 
actual  determination  whether  an  invention  is 
or  is  not  such  as  the  patent  laws  are  intended 
to  protect,  necessarily  falls  upon  the  courts, 
and  while  the  personal  discretion  of  individual 
judges  may  lead  to  occasional  contradictions, 
the  general  policy  of  the  United  States  Courts 
is  by  this  time  fairly  settled  and  complete. 

A  practical  invention,  an  exercise  of  the 
creative  faculty  of  actual  service  to  mankind, 
the  Courts  will  always  protect,  but  they  are 
less  and  less  disposed  to  sanction  the  claims  of 
professional  inventors  to  common  improve- 
ments and  thus  to  grant  to  individuals  a 
monopoly  of  that  which  belongs  to  the  public. 
Invention  has  become  of  late  so  much  a  matter 
of  business  that  the  patent  laws,  which  were 
designed  for  the  pt-otection  of  the  individual 
inventor,  have  been  in  countless  cases  distorted 
to  the  mere  protection  of  corporate  monopo- 
lies. Companies  with  large  capital,  controll- 
ing a  great  number  of  patents,  are  thus  enabled 
not  onl3'  to  tax  the  public  unreasonably,  but 
actually  to  discourage  and  repress  the  exercise 
of  the  inventive  faculty  in  those  who  are  not 
subservient  to  them.  This  is  a  misuse  of 
statutory  protection  for  which  the  Courts  are 
not  entirely  without  respon<tibility,  and  it  is, 
therefore,  the  more  significant  that  they  have^ 
lately  shown  a  disposition  to  correct  this  evil 
and  to  place  the  law  of  patents  upon  a  more 
equitable  basis  of  public  p61icy. — Philadelphia 
TtfHes, 
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Damages   for   Mental   Suffering  in    Telegraph 
Cases. 

The  Supreme  Court  of  Minnesota  has  recently 
added  another  precedent  to  the  weight  of 
American  authority,  to  the  effect  that,  in  an 
action  against  a  telegraph  company  for  failing 
to  transmit  and  deliver  a  message,  damages 
for  mental  suffering  cannot  be  recovered 
(Francis  v.  West  Un.  Tel.  Co.,  July,  1894,  59  N. 
'W.  R.,  10t>8 ).  The  opinion,  by  Judge  Mitchell, 
is  well  considered  and  reviews  the  prior  deci- 
sions and  arguments  of  other  forums  for  and 
against  such  right.  The  more  this  question  is 
discussed  the  more  clearly  apparent  it  becomes 
both  that  such  a  cause  of  action  is  theoreti- 
cally anomalous,  and  that  for  the  Courts  of  any 
State  to  recognize  it  will  lead  to  a  burden  of 
**  intolerable  litigation.*' 

The  doctrine  that  recovery  can  be  had  under 
such  circumstances  was  first  advanced,  as  will 
be  remembered,  in  So  Relle  v.  Telegraph  Co. 
(55  Texas,  308).  The  luxuriant  grov*th  of 
speculative  suits  founded  on  visionary  dam- 
ages in  Texas,  following  the  So  Relle  decision, 
led  the  same  Court  in  Rowell  v.  Telegraph  Co. 
(75  Texas,  26)  to  arbitrarily  check  the  growth 
of  the  *'  Texas  doctrine."  One  who  has  watched 
the  recent  course  of  Texas  litigation,  and  noted 
the  large  number  of  suits  of  such  character 
still  brought  in  its  Courts,  is  led  to  conclude 
that  its  supreme  civil  tribunal  will  in  time  be 
compelled  to  weed  out  the  doctrine  by  the 
roots. 

Meantime,  however,  the  Courts  of  Alabama, 
Kentucky,  Tennessee,  North  Carolina  and  In- 
diana have  substantially  adopted  the  '*  Texas 
doctrine,"  and  many  ill-advised  utterances  of 
text  writers  have  afforded  it  countenance  or 
approval  "On  the  other  hand,  the  doctrine 
has  been  vigorously  repudiated  by  the  Courts 
of  Georgia,  Mississippi,  Florida,  Missouri, 
Kansas,  Wisconsin,  Dakota  Territory,  Arkan- 
sas, and  perhaps  some  other  States;  also,  with 
practical  unanimity,  by  all  the  United  States 
Circuit  Courts  and  Circuit  Courts  of  Appeal 
.which  have  passed  upon  the  question.  The 
Supreme  Court  of  the  United  States  'has  not 
yet  been  called  on  to  pass  upon  the  question  ; 
but,  in  view  of  the  genera]  tenor  of  the  deci- 
sions of  that  Court  on  kindred  questions,  there 
is  every  reason  to  believe  that  when  the  ques- 
tion is  presented  its  decision  will  be  that  such 
damages  are  not  recov arable.  No  lawyer  as 
yet  seems  to  have  had  the  temerity  to  present 
such  a  case  to  a  Court  of  last  resort  in  any  of 
the  eastern  or  northeastern  States. 


*  •  •  •  »  > 

"The  Pandora  box  that  has  been  opened  by 
the  *Texas  doctrine'  proves  more  forcibly  than 
argument  the  wisdom  of  the  common  law  rule 
that  damages  of  this  kind  cannot  be  recovered 
in  actions  on  contract.  And,  if  damages  of 
this  kind  are  to  be  allowed  for  the  breach  of  a 
contract  of  this  character,  where  are  we  to 
stop  ?  Upon  what  legal  principle  can  a  Court 
refuse  to  allow  them  for  the  breach  of  any 
other  contract?  The  breach  of  any  contract- 
even  the  failure  of  a  debtor  to  pay  his  debt  at 
maturity — may  result  in  nH>re  or  less  mental 
anxiety  or  suffering  to  the  party  to  whom  the 
obligation  is  due.  Why  not  allow  damages  for 
the  mental  suffering  or  disappointment  of 
passengers  caused  by  the  delay  of  trains 
through  the  negligence  of  the  carrier?  The 
object  of  the  ioumeys  of  travelers  is  often  not 
pecuniary,  but  to  visit  sick"  relatives  or  attend 
the  funeral  of  deceased  ones,  which  are  matters 
affecting  the  feelings  as  much  and  as  exclu- 
sively as  a  telegram.  ^If  the  train  is  delayed 
through  the  negligence  of  the  carrier,  so  that 
the  passenger  does  not  reach  his  destination 
in  time  to  accomplish  his  desired  object,  why 
is  he  not  entitled  to  damages  for  his  disap- 
pointment and  mental  suffering  as  miich  as 
the  sender  or  addressee  of  a  delayed  telegram  ?" 
The  language  quoted  is  from  the  opinion  of 
Judge  Mitchell,  in  Francis  v.  Telegraph  Co.. 
and  the  facts  of  that  case  furnish  a  striking 
illustration  of  the  liability  of  the  "Texas  doc- 
trine" to  practical  abuse,  even  if  it  were  sound 
in  principle.  The  plaintiff  and  his  wife  had 
been  alienated  and  separated  for  a  cc^nsiderable 
period.  She  resided  in  Minnesota  and  he  in 
Indiana.  It  appeared  that  he.  had  been  en- 
deavoring to  effect  a  reconciliation  and  a 
renewal  of  marital  relations  with  her,  "and  had 
written  her  on  the  subject,  requesting  her,  in 
case  a  reconciliation  was  possible,  to  wire  him 
to  that  effect  and  to  inform  him  how  many 
physicians  there  were  in  a  place  called  L/ind- 
strom,  with  a  view  of  his  taking  up  his  resi- 
dence there  and  engaging  in  the  practice  of 
his  profession  as  a  physician ;  that  in  response 
to  this  letter  plaintiff's,  wife  delivered  to  the 
defendant  at  Wyoming,  for  transmission,  the 
following  message,  addressed  to  him :  'Only 
one  there.  Yes,  come;'  and  paid  the  sum 
charged  for  its  transmission ;  that  the  defend- 
ant negligently  failed  to  transmit  or  deliver 
the  message  to  plaintiff  at  all;  that,  not  receiv- 
ing any  message  from  his  wife,  he  concluded 
that  she  was  unwilling  to  renew  her  marriage 
relations  with  him,  and  feared  that  all  hope  o 
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recoaciltatioii  with  her  was  at  an  end ;  tha(  he 
iras  kept  in  this  mental  state  for  more  than , 
three  weeks  before  he  learned  that  his  wife 
had  sent  the  message."  The  alleged  damages 
mtTt  not  founded  at  all  iipon  loss  of  profes- 
sional prospects  or  gain  in  the  town  to  which 
plaintiff  proposed  moving,  but  simply -on  the 
mental  suffering  from  not  knowing  foi  a  period 
of  three  weeks  whether  the  wife  had  acceded 
to  a  proposition  for  reconciliation. 

The  *Tezas  doctrine  "  is  anomalous  in  theory 
because  it  is  evident  that  for  mental  suffering, 
unaccompanied  by  physical  effects  of  any  kind, 
pecuniary  damages  are  in  no  sense  compensa- 
tory. These  actions  are  essentially  punitory, 
and  the  effect  of  the  **Texas  doctrine "  is  to 
allow  in  an  action  for  breach  of  contract  the 
recovery  of  exemplary  damages,  and  exemplars- 
damages  only.  The  rule  is  stated  as  follows  in 
the  American  and  English  Encyclopaedia  of 
Law  (vol.  5,  n.  21 ) :  "In  actions  for  breach  of 
contract  witn  a  single  exception,  the  amount 
recovered  is  limited  to  the  actual  damage 
caused  by  the  breach.  The  measure  of  dam- 
&{^  is  the  same,  whether  the  defendant  fails 
to  comply  with  hid  contract  through  inability 
or  willfully  disregards  it"  The  *' single  excep- 
tion'* referred  to  here  is  an  action  tor  breach 
of  promise  to  marry,  and  this  action^  although 
founded  on  contract,  is  regarded  as  largely  in 
the  nature  of  an  action  in  tort  No  legitimate 
arj^ment  for  adding  another  hybrid  form  of 
action  to  the  legal  armory  can  be  drawn  from 
the  existence  of  the  action  for  breach  of 
promise,  as  the  disapproval  of  the  latter  action 
and  the  demand  for  its  abolition  are  constantly 
growine  more  serious  and  more  widespread. 
-New  York  Law  /oufnal 


BSSACR  OF  COVENANT  TO  INSUBX. 

An  important  decision  has  been  rendered  by 
the  Supreme  Court  of  New  York,  in  the  case 
of  National  Mahaiwe  Bank  v.  Elizabeth  T. 
fi^nd.  The  defendant  covenanted  to  keep  in 
force  insurance  on  property,  for  the  benefit  of 
pl^ntiff,  in  such  companies  as  the  bank  should 
approve.  The  building  burned,  and  the  plain- 
tiff had  not  taken  out  the  insurance.  The 
court  held  that  "  in  an  action  brought  by  a 
landlord  against  a  tenant,  after  the  destruction 
oy  fire  of  the  leased  premises,  to  recover  dam^ 
*ge8  for  the  tenant's  neglect  to  comply  with  a 
covenant  in  the  lease  to  keep  the  premises  in- 
ured for  the  benefit  of  the  landlord  in  a  spe- 
cific amount,  the  measure  of  damages  is  the 
cost,  and  not  the  amount  of  insurance." 

The  court  followed  the  reasoning  in  Dodd  v. 
J^s  (137  Mass.  322),  which  is:  A  contract  for 
*hc  sale  of  a  house  and  lot  contained  a  promise 


that  the  grantor  would  assign  a  policy  of  in- 
surance then  in  fu  1  force  and  effect.  The 
property  was  conveyed  to  the  grantee,  but  the 
policy  was.  not  assigned,  although  its  assign.  • 
ment  was  requested.  The  purchaser  did  not 
procure  any  insurance  and  the  house  was  in- 
jured by  fire.  The  purchaser  then  attempted 
to'  recover  from  his  grantor  such  a  sum  as  he 
'would  have*  been  entitled  to  recover  upon  the 
policy  of  insurance  had  it  beeti  assigned, 
alleging  that  by  reason  of  the  grantor's  failure 
to  perform  his  ^contract  in  ^  such  respects  the 
policy  became  void.  The  trial  Court  held  that 
plaintiff  was  only  entitled  to  recover  for  the 
cost  of  procuring  insurance  for  the  unexpired 
term  of  the  policy,  and  in  its  opinion  said : 

"The  agreement  was  not  a  contract  of  insur- 
ance, but  of  sale ;  and  the  measure  of  damans 
for  the  breach  of  it  was  the  value  of  the  thing 
sold.  A^um  that  would  procure  a  similar  pol- 
icy, and  thus  place  the  plaintiff  in  tlie  position 
she  would  have  been  m  had  there  b  en  no 
breach  of  the  contract,  would  indemnify  her, 
and  she  cannot  elect  to  go  without  insurance, 
and  hold  the  defendant, a<;  insurer.  Damages 
resulting  from  the  burning  of  the  building  are 
not  the  direct  and  natural  consequence  of  the 
breach  of  the  defendant's  contract,  and  could 
not  have  been  contemplated  by  the  parties  as 
included  in  it  The  natural  consequence  of 
the  failure  of  the  defendant  to  perform  his 
contract  would  be  that  the  plaintiff  would  pro- 
cure another  policy  pf  insurance,  and  she  can- 
not charge  the  defendant  with  the  conse- 
quences of  her  neglect  to  do  that" 

The  New  York  Court  applied  the  argument 
Of  that  case  to  the  case  under  consideration 
and  say  : 

"  Hand's  contract  was  not  one  of  insurance, 
but  of  leasing.  The  agreement  does  not  con- 
template tha  he  should  become  the  insurer  of 
the  property,  that  the  lessor  should  look  to 
him  in  case  of  loss  by  fire  to  the  extent  of 
$10,000,  but  rather  that  for  the  use  of  the 
premises  he  should  pay  the  taxes,  whatever 
sum  should  be  assessed  against  the  property, 
and  the  insurance  premiums  necessary  to  keep 
in  force  a  f  10,000  policy,  no  matter  what  the 
expense  of  it  should  be,  and  in  addition 
should  pay  a  fixed  sum  to  the  lessor,-  which 
thus  became  to  it  net  rent 

**  Under  this  contract  of  leasing,  the  lessor 
had  the  right  to  demand  of  the  lessee  that  he 
at  once  comply  with  his  agreement  respecting 
insurance,  and,  in  case  of  his  neglect  or  re- 
fusal to  perform,  it  was  the  right  of  the  lessor' 
to  procure  insurance  and  charge  the  lessee 
witn  the  cost  of  it  This  is  a  matter  of  every- 
day practice  as  between  mortgagor  and  mort- 
?:agee  under  stipulations  similar  in  ch  <racter. 
f  this  position  be  well  taken,  it  follows  that 
defendant  was  entitled  to  a  dismissal  of  the 
complaint,  for  when  he  had  rested  there  was 
no  proof  whatever  tending  to  show  what  would 
have  been  the  cost  of  obtaining  the  stipulated 
insurance." 
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ABSTRACTS  FROM  RSCBNT  DECISIONS. 

Municipal  Corporation.  Defective 
Streets,  In  an  action  against  a  city  for  in- 
juries through  negligence  in  the  care  of  its 
street<<.  Evidence  of  other  accidents  occur- 
ring from  the  same  cause,  is  admissible  to 
show  its  dangerous  character,  and  also  to  show 
notice.  City  op  Bi«oomington  v.  Lbgg,  111., 
87  N.  E.  Rep..  696. 

Samb.  a  city  is  required  to  keep  a  manhole 
at  the  intersection  of  streets,  in  a  reasonably 
safe  condition,  so  that  travelers  stepping  on 
to  it  while  crossing  the  street  will  not  be 
thrown  into  the  hole.  Lincoln  v.  City  op 
Detroit,  Mich..  59  N.  W.  Rep.,  617. 

Employer  and  Employs.  Wrongful  In- 
terference with  rights  of,  A  case  has  been  re- 
cently determined  in  the  Court  of  Appeals  o( 
Maryland.  Gbo.  W.  Luck  v.  Thb  Clothing 
Cutters'  and  Trimmbrs'  Assembly  bt  al., 
in  which  a  judgment  was  sustained  of  f2,600, 
which  plaintiff  recovered  for  a  wrongful  and 
malicious  interference  of  the  defendant,  by 
reason  of  which  plaintiff  was  discharged  from 
his  employment  and  prevented  the  free  exer- 
cise of  his  trade  and  occupation,  and  thereby 
deprived  of  his  means  of  livelihood. 

Dogs.  Killing  ztnthout  notice  to  owners. 
An  ordinance  authorizing  a  police  magistrate 
to  order  the  killing  of  a  dog  without  notice  to 
the  owner,  is  void  on  the  ground  that  it  pro- 
fesses to  authorize  judgment  without  the  con- 
stitutional requirement  of  a  judicial  hearing. 
So  held  in  a  recent  case  in  New  York  Supreme 
Court,  Kings  Co.  The  same  case  also  declares 
that  a  statute  authorizing  a  common  council 
to  pass  an  ordinance  to  regulate  and  license 
dogs,  confers  no  power  to  pass  an  ordinance 
to  kill  them. 

Corporations.  Pledge  of  stock  by  agent 
for  his  own  benefit,  A  general  agent  with 
power  to  sell  certain  stock,  cannot  pledge  it 
^  for  his  own  benefit,  and  a  corporation,  making 
a  transfer  with  knowledge  of  the  facts  may  be 
compelled  to  restore  the  principal  to  his  rights 
as  a  stockholder.  Rbbd  v.  Cumbbrland, 
.  Tenn  ,  27  S.  W.  Rep.  660. 


Probably  the  first  decision  of  the  kind  is 
that  of  the  Nebraska  Supreme  Court,  in  State 
V.  Bnswell,  24  L.  R.  A.  68,  which  holds  that  a 
person  who  makes  a  practice  of  attempting  to 
cure  ailments  of  others,  for  a  compensation, 
cannot  be  exempted  from  the  law  requiring  a 
license,  in  order  to  be  allowed  to  practice  medi- 


cine, although  he  claims  to  cure  by  means  of 
Christiai)  Science,  and  to  do  so  as  an  act  of 
worship  or  a  matter  of  conscience.  The  Court 
said  that,  as  the  defendant  relied  upon  the 
teachings  of  the  Bible  for  his  authority  as  a 
Christisii  Scientist,  it  would  not  be  amiss  to 
refer  to  it  for  instances  applicable  to  his  case, 
and  thereupon  quoted  at  length  the  account  of 
Simon,  the  sorcerer  (whose  name  and  ofiense 
live  in  the  word  "Simony,)**  and  to  whom 
Peter  said  "  Thy  money  perish  with  thee  be- 
cause thou  hast  thought  that  the  Gift  of  God 
may  be  purchased  with  money,**  and  also  the 
account  of  the  healing  of  Naaman  of  leprosy, 
**by  compliance  with  a  very  simple,  hydro- 
pathic course  of  treatment,*'  prescribed  by  the 
prophet  Elisha,  and  the  traui^fer  of  his  leprosy 
to  the  prophet's  servant,  Gehazi,  who  secretly 
took  pay  from  the  Assyrian.  These  seem  to 
make  out  pretty  clearly  that  the  case  of  the 
Christian  Scientist  stands  worse  under  the 
divine  law,  than  under  the  statutes  of  Nebraska. 


When  the  mysterious  woman  now  confined 
in  the  Tombn  and  known  as  the  wife  of  Dr. 
'Henry  C.  F.  Myer,  who  is  now  serving  a  life 
sentence  for  the  murder  of  Ludwiz  Brandt, 
and  indicted  as  a  co-defendant  to  that  charge, 
is  brought  to  trial,  the  eves  of  the  legal,  med- 
ical and  scientific  world  will  be  turned  to  the 
probiible  outcome  of  the  defense  in  the  action. 
Vague  rumors  have  been  afloat  ever  since  the 
trial  of  Dr.  Myer  that  the  defense  in  his 
alleged  wile's  case  would  be  h3rpnotism,  and 
that  the  defendant  would  try  to  show  that  it 
was  by  reason  of  this  force  that  she  took  part 
in  the  murder.  Only  once  before  has  this  de- 
fense been  set  up,  and  that  was  in  the  case  of 
Eraud,  the  Parisian  strangler,  in  which  case  a 
woman  was  jointly  indicted  with  him,  turned 
State's  evidence  and  claimed  that  she  was 
forced  by  reason  of  the  hypnotic  influence  to 
assist  him  in  his  crime.  From  the  legal  stand- 
point it  is  certain  that  in  the  minds  of  jurors  at 
least,  a  practical  illustration  of  the  power  of 
h3rpnotism  will  ra«se  a  reasonable  doubt  such 
as  would  entitle  the  defendant  to  an  acquittal 
at  the  hands  of  a  jury.  Hypnotism  has  had 
matiy  private  trials  and  has  given  the  public 
grouna  for  believing  that  there  is  some  force 
which  may  be  exerted  by  one  individual  to 
control  the  actioiiA  of  another  against  his  wiU 
and  without  any  physical  contact  The  proof 
of  such  a  force  as  hypnotism,  if  publicly  dem- 
onstrated during  a  tri^,  would  opeaup  a  new 
defense,,  which  undoubtedly  coula  be  used  in 
many  cases  to  defeat  the  ends  of  justice,  though 
it  must  be  reco^^ized  that  no  person  under 
the  influence  or  such'a.forccf  should  be  con- 
victed to  suffer  the  penalty  for  a  crime  which 
he  did  not  intend  to  commit,  and  which  at  the 
time  he  did  not  know  he  was  committing.  If 
hypnotism  is  a  sham,  it  were  better  now  to 
fully  demonstrate  Ihe  fact  and  end,  once  for 
all,  the  dangerous  consequences  of  such  theo- 
ries, but  the  defense  in  the  Myer  case  will  at 
least  receive  the  earnest  and  careful  considera- 
tion of  the  lawyers,  doctors  and  scientists,  as 
well  as  the  public  at  large. — Albany  Law 
Journal.  ^ 
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No  law  of  importance  passed  by  the  General 
Assembly  escapes  a  judicial  attack,  and  the  in- 
heritance tax  law,  passed  last  winter,  is  no  ex- 
ception to  this  rule.  Suits  have  l)een  started 
in  several  localities,  to  avoid  payment  of  t!ie 
tax,  and  administrators  are  so  generally  await- 
ing to  hear  frbni  the  courts,  that  some  time 
will  elapse  before  tlie  state  derives  any  revenue 
from  this  source.  Some  of  the  points  made 
against  tlie  law  are,  as  follows : 

If  the  law  is  a  tax  upon  the  estate  of  a  de- 
cedent, does  it  not  violate  that  section  of  the 
constitution  which  says  that  all  property  shall 
be  taxed  by  a  "uniform  rule,"  the  same  prop- 
erty having  a  burden  of  taxation  put  upon  it, 
not  laid  upon  other  property  ?  Would  it  not 
Ije  double  taxation  of  a  man's  property 
because  he  was  not  fortunate  enough  to  live  ? 
And  is  it  not  a  di.Hcrimination  that  violates  the 
rule  of  uniformity,  when  estates  of  less  than 
twenty  thousand  dollars  are  not  taxe<1  ? 

If  the  tax  is  upon  the  right  of  succession, 
levied  upon  successors  in  respect  to  the  shares 
to  which  they  succeed,  and  not  upon  decedent's 
estate  as  such,  estates  for  years  and  partial  and 
defeasible  estates  are  subject  to  as  much  tax 
as  those  which  are  vested  absolutely.  Ti  e 
values  of  life  estates  and  annuities  are  to  l>e 
determined  according  to  actuary  tables,  but 
who  shall  i>ay  the  tax  on  the  difference  l>e- 
tweeti  tlie  value  so  found,  and  the  amount  of 
the  estate?  Does  not  the  law  discriminate  in 
favor  of  limited  estates  ? 

Whether  the  legislature  intended  to  create  a 
succession  tax,  and  as  to  whether  sucli  a  tax  is 
allowable,  under  the  peculiar  tax  restrictions 
of  a  constitution  we  have  outgrown,  if  it  is 
decided  to  be  such  a  tax,  are  new  questions  for 
the  judiciary  of  this  state. 


The  Supreme  Court  of  this  state  has  af- 
firmed the  decision  of  the  Superior  Court  of 
Cincinnati  in  the  case  of  the  city  against  the 
Inclined  Plain  Railway  Company,  operating 
the  Mt.  Auburn  line.  The  company  is  perpet 
ually  enjoined  from  maintaining  and  operat- 
ing its  lines  on  several  streets,  over  which  its 
cars  reach  the  business  part  of  the  city,  and 
decreed  to  pay  the  city  a  license  fee  of  one 
hundred  dollars  per  annum  for  each  car  oper- 
ated over- its  tracks,  between  the  years  1877 
and  1884  inclusive.  The  effect  of  the  decision 
is  to  forfeit  the  franchise  under  which  a  por- 
tion of  the  road  is  operated,  and  to  get  a  new 
franchise,  it  must  enter  int<^  competition  with 
other  companies,  as  franchises  in  that  city  are 
now  granted  only  upon  competitive  bidding. 
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The  question  has  1>een  raised  in  this  county 
(Huron),  as  to  the  constitutionality  of  the  law 
under  which  juries  are  now  selected.  It  i.s 
claimed  that  the  jury  commissioners  are  offi- 
cers, and  therefore  the  act  by  whicli  they  are 
created  if  in  conflict  with  sections  1  and  2  of 
article  10  of  the  constitution,  which  require 
that  all  county  othcers  be  elected.  49  O.  S.  34 
is  cited  in  support  of  this  theory. 


Judicial  recognition  of  common  law  marriage 
has,  in  many  of  the  states,  given  rise  to'  some 
very  interesting  questions  concerning  the 
property  rights  of  the  -wife  as  against  individ- 
uals whOrhad  no  knowledge  of  the  relationship 
constituting  the  marriage.  The  general  rule 
in  this  class  of  cases  may  be  said  to  have  been, 
and  is,  that  so  far  as  the  parties  dealing  with 
the  husband,  having  no  knowledge  of  his  com- 
mon law  marriage,  have  been  prejudiced  or  in- 
jured by  the  lack  of  such  knowledge,  they  have 
been  and  will  be  protected.  In  1893  a  suit  was  filed 
in  the  Lucas  county  Common  PleasCourt  by  Lucy 
Cline  against  John  F.  Cline,  a  nephew  of  Judge 
Stevenson  Burke,  and  at  one  time  well  known 
in  railroad  circles  in  Ohio,  now  a  resident  of 
New  York.  The  iction  setting  up  a  common 
l&w  marriage  dating  back  some  years,  was  for 
divorce  and  alimony.  It  was  not  contested 
and  the  plaintiff  secured  a  decree,  recognizing 
the  marriage  and  awarding  about  $5,000  ali- 
mony. Her  subsequent  efforts  to  collect  the 
judgment  developed  the  fact  that  the  defendant, 
John  F.  Cline,  had  transferred  the  only  property 
he  had  in  Toledo,  consisting  of  certain  valuable 
real  estate,  to  Judge  Bu1*ke  in  1892.  Proceed- 
ings were  commenced  to  set  aside  that  transfer 
on  the  ground  of  fraud;  subsequently  tlie 
charges  of  fraud  were  withdrawn  and  the  action 
proceeded  to  determine  the  legal  rights  of  the 
wife  under  the  facts  stated.  On  the  trial  itiKras 
shown  that  the  deed  from  Cline,  made  in  1892, 
was  to  secure  Judge  Burke  for  money  advanced 
to  Cline,  prior  to  the  date  of  the  transfer,  ag- 
gregating about  530,000 ;  also  that  Judge  Burke 
had  no  knowledge  of  the  relations  existing  be- 
tween the  plaintiff  and  Mr.  Cline  until  the  di- 
vorce suit  wad  instituted.  .  In  ordering' a  sale  of 
the  property  the  Court  directed  the  claims  men- 
tioned to  he  paid  in  the  following  order :  lirst, 
plaintifTs  homestead  and  contin)2:ent  right  of 
dower;  second,  Judge  Burke's  claim  for  money 
advanced  to  Cline,  to  secure  which  the  former 
had  taken  the  deed  which  the  action  sought  to 
set  aside;  third,  plaintiff's  claim  for  alimony. 
Notice  of  appeal  was  given  by  counsel  on  both 
sides  and  the  case  wilfprobably  go  to  the  Su- 
preme Court. 


THE  LAWYER'S  LULLAfiY. 


IIY   V.    H.     COGGSWKLL. 


Be  Still,  my  child  !  remain  in  statu  quo, 
Wbilc  I  propel  thy  cradle  to  and  fro ; 
Let  ntf, involved  rea  inter  alios 
Prevail  while  we're  consulting  inter  noa. 

Was  that  a  little  pain  in  medias  res  ? 
Too  bad  !  too  bad !  we'll  have  no  more  of  these. 
I'll  send  a  capias  for  some  wise  expert 
Who  knows  to  eject  the  pain  and  stay  the  hurt- 
No  trespasser  shsll  come  to  trouble  thee  : 
For  thou  dost  own  this  hou^e  in  simple  fee— 
And  f  hy  administrators,  heirs,  assigns. 
To  have,  to  hold,  convey  at  thy  designs. 

Correct  thy  pleadings,  my  own  baby  boy ; 

Let  there  be  an  abatement  of  thy  joy  : 

Quash  every  tendency  to  keep  awake. 

And  verdict,  costs  and  judgment  thou  shait  take. 

— Boston   Transcript. 


The  Supreme  Court  of  Michigan  has  decided 
a  case  involving  the  rights  of  those  who  wish 
to  examine  the  files  or  records  of  a  public  of- 
fice. It  is  in  substance  that  the  officer  is  un- 
der no  obligation  to  provide  additional  accom- 
modations, or  permit  one  to  move  in  furniture, 
or  occupy  permanently  any  portion  of  the  of- 
fice, that  the  clerk  cannot  charge  fees  for 
those  things  that  a  citizen  has  a  right  to  de-. 
mand,  and  that  one  whose  business  requires 
much  examination  of  public  records  has  no 
greater  rights  than  one  whose  interests  re- 
quire title. 


It  will  be  observed,  in  our  report  of  Supreme 
Court  proceedings  in  this  issue  of  the  Legal 
News,  that  the  judgment  of  the  Circuit  Court 
in  4116  Darby  y.  The  StaU  ex  rel.  M.  T. 
Palmer,  was  affirmed.  Bradbury,  Burket  and 
Spear,  J  J.j  dissenting  on  the  ground  stated  in 
the  short  report,  viz.:  That  the  petition  does 
not  state  a  cause  of  action.  Inasmuch  as  no 
further  report  is  expected  from  the  Supreme 
Court  the  Circuit  Court  decision  becomes  par- 
ticularly valuable  and  important.  It  was  pub- 
lished in  our  paper,- then  known  as  Toi^kdo 
Legal  News,  and  may  be  found  on  pages  :>iM> 
to  405,  volume  1. 


All  for  $3.00  a  year:  The  Ohio  Le- 
gal Ne\Vs  and  Ohio  Decisions.  Sub- 
scribe now.  ' 
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JUBICIAL  ISRITABaiTY. 

Under  the  title  "  Irritable  Judges,'*  the  New 
York  Sun,  of  Saturday  last,  prints  the  follow- 
iLg  letter : 

"To  the  Editor  of  the  5«/i— Sir :  In  view  of 
the  Sum's  repatation  for  impartiality  and  fair 
play,  I  beg  to  submit  the  question  as  -  to  the 
justice  or  injustice  of  two  recent  sentences. 
Judge  Lilley  added  a  full  year  to  the  punish- 
ment of  an  offender  who  'had  laughed  when 
the  judge  had  sentenced  him  for  three  years, 
thus  sentencing  the  poor  wretch  to  imprison- 
ment for  one  3rear  for  contempt  of  Court, 
though  the  judge  did  not  so  state.  Is  this  jus- 
tice, or  is  it  personal  vengeance  ? 

"Judge  Ely  committed  to  the  city  prison  some 
young  men' who  laughed  when  a  sini])le  fine 
was  imposed.    If  this  judge  had  the  right  to 
imprison  these  young  men   for  contempt  of; 
Court,  was  he  justified  in  changing  his  sen- 1 
tence,  already  passed,  thus  adding  to  the  pen-  { 
altv  alread)r' decreed  for  the  offense?    In  the 
writer's  opinion,while  a  judge  may  properly 
impose  a  penalty   for  contempt  of  Court,  he  I 
makes  a  grave  mistake  and  sets  a  very  bad  ex-  ' 
ample,  and  may  be  going  be3^oug  the  law,  in 
adding  to  a  sentence  already  imposed,  simply 
because  the  culprit  relieves  himself  by  a  laugh. 

"Boston,  October  IG.  C,  U.  P." 

There  is  much  force  in  the  criticisms  of  the 
Shu's  correspondent,  and  the  incidents  related 
serve  to  illustrate  the  fact  that  judicial  officers 
as  a  class  are  inclined  towards  irritability  of 
temper.  During  the  past  summer  at  a  vacation 
resort  in  a  neighboring  state,  a  lady  was  lienrd 
to  describe  a  fellow  guest  with  whom  she  had 
not  yet  become  accjuainted,  as  *'  the  old  gentle- 
man with  the  chronic  look  of  <lispleasure." 
He  tuined  out  to  be  a  judjje  of  ability  and  dis- 
tinction from  a  distant  state.  He  further 
provetl.ou  closer  accjuaintance,  what  the  young 
men  term  "a  thoroughly  good  fellow."  a  whisl 
fiend,  an  enthusiastic  angler  and  even  sonic 
thing  of  a  practical  joker.  His  settled  cx])rcs- 
sion  of  countenance  was  merely  a  mark  which 
his  life  work  had  left  on  him. 

It  is  quite  significant  that  in  talking  over 
the  merits  of  different  Judges,  members  of  tlu' 
Bar  give  so  much  promiuence  to  the  cU*nient 
of  personal  manners  and  bearing.  Such  ele- 
ment is,  of  course,  important  because  of  per- 
sonal relations  between  Bench  antl  Bar  in  the 
Court  room,  and  the  special  i)raise  bestowed 
upon  a  Judge  who  is  even -tempered  and  uni- 
formly bland  amounts  to  an  unconscious  ac- 
knowledgment of  the  difficulty  of  preserving 
such  disposition  under  the  stress  of  judicial 
life.  Judicial  irritability  is  comparable  with 
writer's  cramp  or  painter's  colic  It  is  a  dis- 
temper which  the  conditions  of  daily  duty 
necessarily  tend  to  engender.    And  the  expla- 


nation is  very  simple.  A  criminal  Ju(Ij<l'  is 
brought  in  contact  wiih  persons  whost!  ;.»uili 
in  the  majority  of  cases  is  obvicnis  to  a  man  of 
common  sense  from  the  start.  But  the  Jnd^lte 
must  see  to  it  that  their  rights  lunlcr  tl'.c*  law- 
are  strictly  observed.  He  spends  his  ilays 
grappling  with  vexatious  and  harassing  oljjec- 
tions  which,  ajthough  as  a  rule  without  sub- 
stantial merit,  may  have  much  l(»gioal  force  of 
a  technical  character  ami  be  diir\cult  to  per- 
fectly answer.  The  intellectual  strain  of  such 
a  performance  is  severe  in  itself,  and  nothing 
could  be  better  calculated  to  unconsciously 
develop  a  feeling  of  displeasure,  or  even 
resentment,  than  the  realisation  that  an  acute 
mind  at  the  Bar  is  exhausting  every  resource 
of  ingenuity  and  experience  in  laying  mere 
pitfalls  for  the  Court  in  order  to  cheat  justice 
in  the  end.  In  civil  cases  the  trial  of  a  Judge's 
temper  is  perhaps  not  as  severe  in  degree. 
The  interested  parties  in  proceedings  ]>cfore 
him  are  uot  so  apt  themselves  to  arouse  senti- 
ments of  severity  and  con<lemnation.  But 
there  is  nmch  the  .same  ma/.e  of  delicate  and 
intricate  dist  nctions  to  be  threaded;  the  same 
false  guides  whose  acuteness  and  plausibility 
make  it  so  difficult  to  recogni/e  the  true 
guides;  the  same  constant  wrangle  from  year's 
end  to  year's  entl  inspired  by  only  slightly 
varying  phases  of  human  goo^I. 

Of  course,  the  care  of  one's  nerves,  self-con- 
trol, and  the  cultivation  of  urbanity  are 
j  judiciid  duties  which  should  always  be  seriously 
I  kept  in  view.  And  to  the  persons  most  largely 
I  responsible  for  judicial  irritability  -members 
I  of  the  Bar  who  **  trv  cvcrv  case  T-r  all  it  is 


I  worth."  or.  as  it  is  sometimes  put,  try  each  case 
I  •*  for  an  appeal  "  the  lines  from  the  *'  Song  of 
I  the  Sliirt,"  slightly  altered,  might  l)e  addressed: 

'•  It  is  not  linen  you're  wearing  out, 
I  But  human  creature's  lives." 

;  jV.   }'.  Law  Journal. 


AUSTRALIAN  BALLOT  SYSTEM. 

The  a<loption  of  the  Australian  ballot  system, 
in  spite  of  its  many  advantages,  has  given  rise 
to  a  vast  deal  of  litigation  over  points  that  had" 
theretofore  been  pretty  well  settled;  and  has  dso 
unfortunately  called  forth  many  conflicting  de- 
cisions. The  American  Ijaiv  Register  has  the 
following  in  reference  to  some  recent  decisions 
upon  the  vexed  question,  as  the  marking  of  the 
ballot  and  the  consequent  validity  or  invalidity 
of  the  vote : 
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In  the  most  recent  case  on  the  subject,  Cur- 
ran  V.  Ciayton,  29  Atl.  Rep.  930,  the  Supreme 
Judicial  Court  of  Maine  held  that,  under  a 
statute  requiring  a  cross  mark  in  the  square  at 
the  right  of  the  name  of  the  party,  or  individ- 
ual candidate,  ballots  marked  as  follows  should 
be  rejected:  1.  Where  the  cross  mark  was 
placed  above  the  name  of  the  candidate,  or  not 
in  the  appropriate  place  at  the  right  of  it.  2. 
Where  there  was  a  cross  mark  above,  and  one 
below  the  name  of  the  candidate,  but  none  at 
the  right.  3.  Where  the  cross  mark  was 
placed  at  the  left  of  the  candidate's  name.  4. 
Where  there  was  a  cross  mark  under  the.  party 
name  at  the  head  of  the  ticket,  and  one  at  the 
left  of  the  name  of  the  candidate  pf  another 
]>arty.  5.  Where  there  was  no  cross  mark,  but 
a  straight  short  line,  drawn  across  the  square 
at  the  right  of  the  party  name  at  the  head  of 
the  party  ticket  6.  Where  there  was  a  cross 
mark  in' the  square  at  the  right  of  the  name  of 
each  candidate  of  one  party,  with  one  -excep- 
tion, and  a  cross  mark  in  the  square  at  the 
right  of  the  party  name  on  another  column. 

In  all  these  cases,  except  the  last,  there  could 
be  no  reasonable  doubt  as  to  the  intention  of 
the  voter.;  but  the  court,  disregarding  the  plain 
intention  of  the  stiltute,  which  is  to  give  the 
voter  a  right  to  vote  freely,  without  fear  of  in- 
timidation, or  deprivation  of  his  right  of  free 
suffrage,  deliberately  assumed  that  the  sole 
object  of  the  act  was  to  secure  secrecy  in  voting; 
and  that  as  the  peculiar  marks  might  possibly 
be  used,  by  prearrangement  with  the  election 
officers,  as  a  means  of  identif3riug  the  ballot, 
they  were  therefore  contrary  to  the  spirit  of 
the  act,  and  rendered  the  ballot  void.  There 
never  was  a  clearer  instance  of  the  confusion 
of  the  means  with  the  end*  The  intent  of  the 
act  was  to  secure  a  Iree  vote;  the  secrecy  pro- 
videfl  for  was  the  most  effectual  means  of  se- 
curing that  freedom.  It  is  a  little  short  of  ab- 
surdity to  claim  that  an  independent  voter 
would  deliberately  furnish  means  to  identify 
his  ballot.  But  even  if  he  did  so,  it  would  be  a 
most  roundabout  way  of  accomplishing  what 
he  could  do  by  simple  word  of  mouth,  without 
let  or  hindrance—tell  for  whom  he  voted.  If 
secrecy  was  the  only  thing  desired,  why  did 
not  the  legislature  forbid  him  to  disclose  his 
vote  orally?  But  the  same  misapprehension 
exists  elsewhere,  notably  in  Indiana :  Parvin 
v.  IVimberg,  130  Ind.  561,  30  N.  E.  Rep.  7H0. 
The  Rhode  Island  courts  are  a  little  moie  lib- 
eral, and  while  ins  sting  upon,  a  mark  to  the 
rightof  the  name,  are  indifferent  to  its  posi- 
tion, whether  within  or  without  the  square: 
In  re  Vote  Marks,  17  R,  L  812.  The  same  is 
the  concensus  of  opinion  in  the  lower  courts  of 
Pennsylvania:  Louck's  Case,  3 D.  R.  127,  Weid- 
knecht  v.  Hav^k,  13  Pa.  C.  C.  41 ;  York  Elec- 
•  tion,  13  Pa.  C.  C.  2a5. 

On  other  questions  they  are  not  agreed. 
Some  hold  the  cross  immaterial,  Weidknecht 
v.  Ha-ivk  supra;  and  that  it  is  sufficient  to 
mark  the  ballot  with  a  perpendicular  stroke  : 
Hempfield  Election,  14  Pa,  C.  C.  577,  3  D.  R. 
499 ;  others  insist  upon  the  cross  mark  as  the 
palladium  of  their  liberties,  or  the  wel  -known 
straw  which  the  drowning  man  trusts  to  for 
his  salvation,  and  reject  ballots  marked  with 


two  horizontal  lines  in  the  circle  intended  for 
the  mark:  East  Coventry*  Election.  3  D.  R. 
377.  Some  admit  the  validity  of  a  cross  mark 
without  the  square  or  circle,  if  close  to  the 
niime  of  the  candidate  or  party :  Louck's  Case. 
3  D.  R.  127;  others  reject  it  unless  withiu  the 
circle:  East  Coventry  Election,  377.  But  the 
most  hopeless  conflict  is  over  ballots  marked 
as  in  the  sixth  instance  in  the  case  under  dis- 
cussion, both  after  the  name  of  the  party  and 
the  name  of  a  candidate  of  another  party. 
Common  sense  would  indicate  that  the  voter 
intended  to  vote  for  that  candidate,  at  any  rate, 
and  such  has  been  the  decision  in  some  cases : 
Weidknecht  v.  Hawk,  13  Pa.  C.  C.  41 ;  Twen- 
tieth Ward  Election  <No.  2),  D.  R.  120.  Le^al 
acumen,  however,  which  is  not  necessarily 
synonymous  with  law,  in  its  boasted  capacity 
of  the  perfection  of  human  reason,  woula  have 
it  different,  and  would  reject  the  vote  for  that 
office  altogether :  In  re  Election  Instructions, 
2  D.  R.  1. 

In  marked  contrast  with  this  futile  splitting 
of  hairs  and  consequent  nullification  of  the 
legislative  intent,  is  the  admirable  decision  of 
Woodward  v.  Sarsons,  10  L.  R.  C  P.  733,  which 
holds  that  the  main  object  of  the  ballot  acts  is 
to  secure  the  carrying  out  of  the  intent  of  the 
voter,  and  that  anyUiinff  that  goes  to  show 
that  intent  clearly  is  a  viuid  marking ;  and  that 
therefore  ballots  marked  with  two  crosses,  or 
three,  instead  of  one,  with  a  single  stroke,  a 
straight  line,  a  mark  like  an  imperfect  P  added 
to  the  cross,  a  star,  a  blurred  or  ill-marked 
cross,  a  pencil  line  through  the  names  of  the 
candidates,  not  voted  for,  a  cross  to  the  left  of 
the  name,  and  even  a  ballot  paper  torn  in  two 
longitudinally  down  the  midole,  are  good.  A 
comparison  of  the  lucid  opinion  in  which  this 
doctrine  waa  asserted  with  the  abortive  efforts 
at  special  pleading  in  the  cases  cited  above 
makes  one  olu-h  for  his  country.  One  Amer- 
can  judge,  however,  has  been  found  with  suffi- 
cient judgment  to  approve  this  decision,  and 
to  assert,  expressly  on  its  authority,  that  a 
ballot  without  cross  marks,  but  with  the  names 
of  candidates  erased  with  lead  pencil,  was  to 
be  counted  for  those  whose  names  were  not 
erased:  Colefnan  v.  Gernet,  14  Pa.  C.  C  678,  3 
D.  R.  500 


FOREIGN  CORPORATION  TAX. 

A  case  which  may  be  of  interest  in  Ohio,  has 
recently  been  decided  by  the  Supreme  Court 
of  Michigan,  construing  an  act  imposing  a  tax 
on  foreign  corporations  doing  business  in  that 
state.  A  similar  law  is- now  being  enforced  in 
OhiOi  The  Wayne  County  LegcU  News  gives 
the  decision,  as  follows : 

The  finding  of  facts  shows  that  plaintiff  was 
engaged  in  the  business  of  shipping  from  Illi- 
nois, goods  manufactured  in  that  state,  to  its 
customers  in  Michigan,  on  orders  given  it  by 
the  mail,  or  taken  by  its  agents  in  Michigan ; 
that  on  January  23,  1894,  the  plaintiff,  through 
its  duly  authorized  lagent,  entered  into  a 
written' contract  with  the  defendant,  in  the 
City  of  Detroit,  Michigan,  for  the  sale  to  him 
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of  a  quantity  of  v;bite  lead  at  a  special  price, 
to  be  paid  for  upon  delivery ;  that  on  January 
27, 18»l,  delivery  of  the  lead  was  tendered  at 
Detroit  The  defendant  refused  to  receive  the 
leacf,  claiming  the  contract  to  be  void. 

M  the  time  of  making  such  tender  the 
plaintiff  had  not  filed  articles  ol  association  in 
this  state,  and  had  not  paid  to  the  Secretary  of 
State  a  franchise  fee  as  provided  by  Art  7tf  6f 
the  laws  of  1893. 

Coonsel  for  plain  tiff"  seek  to  avoid  the  effect 
of  said  act,  contending  that  it  is  in  conflict 
with  the  provisions  of  the  Federal  Constitu- 
tion, that  "Congress  shall  have  power  to  regu- 
late commerce  amon^  the  several  states." 

The  defendant  relies  upon  the  familiar  rule 
that  states  may  impose  conditions  upon  the 
rights  of  foreign  corporations  to  do  business 
within  their  limits. 

This  rule  has  b^en  recognized  by  the  federal 
courts  where  it  does  not  conflict  with  the 
power  of  Congress  to  regulate  comtiierce. 

See  Paul  v.  k'irj^iffia,  8  Wallace,  168. 

Bat  where  the  effect  is  to  restrain  or  obstruct 
commerce  among  the  states  it  cannot  be  ap- 
plied, the  federal  decisions  ( to  which  we  must 
look  for  a  construction  of  the  Constitution), 
holding,  that  it  is  the  right  of  persons,  resid- 
ing iu  one  state  to  contract  and  sell  their  com- 
modities in  another  unrestrained, »  except 
where  restraint  is  justified  under  the  police 
power,  by  states,  or  bv  art  of  Congress,  and 
that  this  right  extends  to  corporations. 

Paui  v.  yirginia,  8  Wallace,  168-  Brown  v, 
Md.,  12  Wheaton,  425 ;  Welton  v.  Mo.,  1  Otto, 
275;  Pensacola  Tiie  Co,  v.  IV,  U.  lite  Co.,(& 
Otto,l;  fVebder  v.  Va.,  13  Otto,  370;  Cooper 
Mfg,  Co.  V.  Ferguson,  113  U.  S..  727;  Pembina 
Con.  Silver  Co.,  v.  Pa.,  125  U.  S..216;  Bow- 
nuin  v.  C.  <Sf  Ar.  A*.  Co.,  125  U.  S.,  465 ;  Moran 
V.  NewVrleans,  112  U.  S.,  69;  Pickard  v.  Pull- 
man  S.  L.Co.,m  U.  S.,  34 ;  Roblnns  v.  Sheiby 
Co.  Tax  Disi.,  120  U.  S.,  489 ;  Ufoup  v,  Mobile, 
127  U.  S..  640. 

The  law.  in  question  imposes  a  tax  upon  cor- 
porations for  the  privilege  of  doing  business 
in  Michigan.  It  is  a  tax  upon  the  occupation 
of  the  corporation  with  a  provision  that  all  4ts 
contracts  shall  be  void  until  the  tax  is  paid, 
which,  if  enforced,  would  embarrass  plaintiff 
in  its  commerce  with  inhabitants  of  Michigan. 

It  niust  therefore  be  held  that  the  act  in 
question  does  not  apply  to  foreign  corpora- 
tions whose  business  within  this  state  consists 
merely  of  selling  through  itinerant  agents  and 
delivering  commodities  manufacturea  outside 
T5f  this  state. 
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CUttel  Mort^ges  Given  Prior  to  Assignment— 
AflidaTit  of  an  Attorney  on  Behalf      / 
'  of  the  Mortgagee. 

(Hamilton  County  Probate  Cotirt.) 

In  THE  Matter  of  the  Assignment  of  Leo 
Meeting. 

1-  A  chattel  mortgage  gircn  by  a  failtpg  debtor 
pnor  to  hia  aMignraent  to  secure  payment  of  an  attor- 
n«y  •  !«<«  tn  connection  with  the  aaaignmcnt  mnst  be 
«n«ed  a  prefereHct. 


2.  An  attorney  who  is  employed  to  collect  a  claim 
maj',  without  expreaa  authority  »o  to  do,  make  the  af> 
fidavit  required  Sy  section  635/ to  a  chattel  mortgage 
securing  the  claim. 

8.  But  where  such  an  affidavit  is  made  by  an  attor- 
ney prior  to  his  employment  to  collect  the  claim,  a 
subsequent  ratification  of  his  action  by  the  mortga- 
gee does  not  give  validity  thereto. 

Ferris,  J. 

Application  has   been    made   by    the 
holders  of  certain  chattel  mortgages  for 
the  allowance  of  the  same  as  preferences 
in  the  matter  of  this  assignment,  and 
proofs. have  been    had  tending  to    e 
tablish  the  validity  of  the  debt  as  well  a 
the  observance  of  the  formalities  mad 
necessar}'  by  the  statute  in  the  matter  o 
recording  the  same. 

The  case  at  bar  presents  a  state  of  facts 
not  unusual,  that  makes  it  necessary  to 
examine  carefully  the  proofs  that  have 
been  exhibited  as  well  as  the  testimony. 
The  proofs  show  that  Leo  Merling  was 
engaged  in  the  transaction  of  business  at 
174  Race  street,  in  the  city  of  Cincinnati, 
and  while  so  engaged  became  embarrassed 
in  business;  that  finding  it  necessary  to 
make  an  as^gnment  for  the  benefit  of  his 
creditors,  he  attempted  to  execute  pref- 
erences in  favor  of  his  mother,  Bernardina 
Merling,  to  secure  a  note  of  $900,  dated 
November  9,  1898 ;  that  on  the  same  day 
he  executed  mortgages  to  Louis  J.  DoUe 
to  secure  a  note  of  $300,  one  to  B.  H. 
Prues  to  secure  a  note  for  $300,  dated 
October  14,  1898,  and  upon  the  nmth  day 
of  November,  1898,  he  executed  a  note 
for  $95  to  one  Edward  Wintersmith  and 
secured  the  same  by  giving  a  chattel 
mortgage,  Upon  the  same  day  he  also 
execut^  a  note  and  mortgage  for  $116.25 
to  Ca]dw*ell,  Antrim  &  Company,  and  also 
executed  and  delivered  to  Simon  ,Newel 
a  note  for  $160,  and  secured  the  same  by 
giving  a  chattel  mortgage  upon  the  stock 
and  fixtures  located  at  his  place  of  busi- 
ness. 

Considering  the  mortgages  in  the  order 
in  which  they  were  filed,  it  appeaVs  from 
the  testimony  that  the  mortgage  given 
to  Louis  J:  Dolle.  in  the  sum  of  $300, 
was  to  secure  a  note  executed  to  him  for 
that  sum  in  payment  of  legal  services,- 
w,hich  were  to  be  performed  by  him  in 
matters  relating  to  the  a.ssignnient.  Up 
to  the  date  of  the.  note  the  relation  of 
attorney  and  client  does  not  appear  to 
have  existed,  and  therefore  no  indebted- 
ness could  have  arisen  on  this  account. 
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and  in  as  much  as  und<sr  our  statute  the 
debt  must  be  just,  due  and  unpaid,  this 
claim'  must  be  disallowed. 

The  authorities  are  clear  in  the  con- 
clusion that  whatever  services  are  ren- 
dered by  counsel  prior  to  the  assignment, 
in   matteiis  relating  to  the  assignment, 
are  a  debt  against  the  assignor  and  can 
not  be  made  a  charge  against  a  trust 
fund.     The  assignment  for  the  benefit  of 
the  creditors  of  the  estate  was  not  com- 
plete imtH  the  deed  of  assignment  was 
filed  and  the  bond  given,  and .  whatever 
sen'ice  counsel  Vay  render  from    and 
.after  that  time,  are  a  charge  against  the 
estate,  which  can  only  be  paid  out  of  the 
trust  funds  when  the  conditions  set  out 
in  Sec.  6357.  Rev.  Stat.,  have  been  fully 
complied  with  in  the  filing  of  a  bill  of 
items  accompanied  by  an  affidavit  show- 
ing that  the  services  were  performed  for 
the  estate :  that  they  were  necessary  to 
the  assignment,   and  that  the    amount 
charged  therefor  is  reasonable,  and  not 
more  than  is  usually  paid  for  such  ser- 
vices.    And  the  court  upon  being  satis- 
fied of  the  correctness  of  the  items  and  of 
a  full  compliance  with  this  .section  of  the 
statute,  is  authorized  to  charge  the  trust 
with  the  payment  of  it.      In  this   way, 
counsel  can  be  paid  for  whatever  services 
are  rendered-on  behalf  of  the  estate,  but 
the  chattel  mortgages  must  be  denied  a 
preference. 

Coming  next  to  consider  the  claim  of 
Bernardina  Merling.  who  .seeks  to  estab- 
lish a  preference  in  the  sum  of  $S*00,  the 
court  finds  from  the  testimony  that  Ber- 
nardina Merling  was  a  creditor  at  the 
time  of  the  giving  of  the  note  in  the  sum 
set  out  in  the  same;  that  she  had  no  con- 
versation whatever  with  her  counsel,  who 
makes  the  affidavit  required  by  section 
4154.  namely,  that  **the  mortgagee,  his 
agent  or  attorney,  shall,  before  the  instru- 
ment (chattel  mortgage)  is  filed,  state 
thereon,  under  oath,  the  amount  of  the 
claim,  and  that  it  is  just  and  unpaid,  if 
given  to  secure  the  payment  of  a  sum  of 
money  only." 

The  chattel  mortgage  was  executed  by 
Leo  Merling  in  favor  of  his  mother,  Ber- 
nardina Merling,  to  secure  the  pajment 
of  this  indebtedness  so  found  to  be  due. 
The  son  was  instructed  to  secure  an  at- 
torney to  protect  the  interests  of  the 
mother.       He    retained    one    Fred.    A. 


Lamping,  a  member  of  the  bar  in  that  be-" 
half  No  instruction  of  any  kind  appears 
to  have  been  given  by  Mrs.  Merling  to 
her  counsel  in  reference,  and  no  express 
power  certainly  was  given  authorizing 
the  taking  of  the  security  by.  way  of 
chattel  mortgage.  The  testimony  of  the 
attorney  is  to  thC'effect  that  his  emplo}*- 
ment  was  by  the  son;  that  he  was  in- 
structed to  take  whatever  steps  should 
be  necessary  to  secure  the  claini^  and  to 
that  end  was  authorized  to  act  as  the 
agent  of  BernarcHna  Merling  in  all  mat- 
ters relating  to  the  collection  of  this 
claim. 

It    is    not    contended  by  Bernardina 
Merling  that  the  attorney  was  directed  or 
employed    to  secure    the    claim.      The 
owner  of  the  present  mortgage  under  dis- 
cussion  did  not    know  in   fact  of  her 
son's  financial  embarassment  nor  indeed 
was  she  aware  of  the  manner  in  which 
her  claim   had  been  collected    but  her 
instructions  were  to  the  effect  that  her 
interests  should  be   protected.     At  the 
time  this  instruction  was  given,   there 
was  no  written  evidence  of  the  existence 
of  the  debt,  but  the  money,  the  court 
finds  from  the  testimony,  had  been  loaned 
in  good  faith,  and  the  amount  claimed 
was  justly  due  to  her  and  was  a  bona  fide 
indebtedness  from  her  son  for  money  had 
and  received  by  him  as  a  loan.     Upon 
the  faith  that  counsel  had  in  the  state- 
ment made  by  the  son,  representing  the 
mother,   and  by  the  admissions  of  the 
son,  who  was  the  debtor,  the  affidavit 
that  is  required  under  section  4154  was 
made  by  counsel,  without  any  personal 
knowledge  on  his  part  that  any  money 
was  in  fact  due  or  owing,  but  relying  im- 
plicitly upon  the  statement  made  by  the 
representative  of  the  mother  that  $900 
was  due  to  her,  subscribed  his  name  to 
the  affidavit   to  comply   with   the   pro- 
visions of  section  41»>4. 

And  here  i.s.sue  is  joined  and  it  is  con- 
tended that  under  the  provisions  of  this 
section  an  attorney  is  not  authorized, 
under  his  general  employment,  to  act  as 
the  agent  or  representative  of  his  princi- 
pal unless  he  is  possessed  of  express  au- 
thority and  has  personal  knowledge  as  to 
the  amount  of  the  claim,  as  to  the  just- 
ness of  the  same,  and  as  to  the  fact  that 
the  same  remains  unpaid;  but  if  the 
mortgage  Ije  given    to    indemnify   the 
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mortgagee  against  a  liability  as  surety 
for  the  mortgagor,  that  such  liability 
shall  be  shown  and  that  the  attorney  must 
have  knowledge  which  enables  him  to 
swear  that  the  same  is  taken  in  good 
faith  to  indemnify  against  a  possible  loss. 
And  it  is  contended  that  the  general 
power  given  to  counsel  is  not  sufficient 
to  enable  an  attorney,  in  the  absence  of 
express  power;  to  comply  with  the  pro- 
visions of  this  section.  This  leads  to  the 
examination  of  the  authorities  upon  this 
branch  of  the  ca.se. 

Our  Supreme  Court  has  held  in  the 
case  of  Ashley  v.  Wright,  19  O.  S.,  page 
291,  that  a  substantial  compliance  with 
the  provisions  of  the  statute  only  was 
required;  that  no  formal  solemnities  were 
necessary,  and  that  even  though  the  cer- 
tificate be  irregular,  the  mortgage  would 
be  held  good. 

In  the  case  of  Gardner  v.  Parmelce, 
31 0.  S.,  page  551 ,  Chief  Justice  White.an- 
nouncing  the  decision .  says,  with  reference 
to  this  same  section,  that  the  statute  does 
not  prescribe  a  particular  form  in  which 
the  statement  on  the  mortgage  must  be 
made.  If  the  statement  contains  the 
requisite  facts,  the  form  in  which  they 
are  stated  is  immaterial.  And,  referring 
to  the  mortgage  on  the  affidavit,  the 
court  says  that  the  mortgage  and  the  af- 
fidavit are  part  and  parcel  of  the  same  in- 
strument: "The  affidavit  .shows  the 
nature  and  extent  of  the  claim  arising 
out  of  such  liability,  as  well  as  upon  the 
note  held  by  him.  Looking  to  the  man- 
ifest object  of  the  statute,  it  seems  to  us 
that  its  requirements  have  been  in  the 
presentcase  substantially  complied  with." 
And  syllabus  **  1 "  states  what  I  believe  to 
be  the  law  upon  the  subject,  that  the  aflJV 
davit  required  b}-  the  statute.*  to  ht  en- 
tered on  a  chattel  mortgage  need  tiot  be 
made  in  any  particular  form:  **If  the 
affi(ia\nt  contains  the  requisite  facts,  the 
form  in  which  they  are  stated  is  imma- 
terial. Where  the  affidavit  refers  to  mat- 
ters contained  in  the  mortgage  the  mat- 
ters thus  referred  to  are  to  be  regardeid  as 
a  part  of  the  affidavit."  V 

And  in  the  case  thai  went  dp  from  this 
county,  the  case  of  the  Ganihrimis  Stock 
Co.  V.  mber,  41  O.  S..  page  69,  the  court 
held,  with  reference  to  the  form  of  the 
chattel  mortgage,  where  it  appeared  that 
the  agent  of  the  corporation  had  omitteS 


to  affix  his  name  thereto,  the  other  ibr- 
malities  having  been  observed,  that  **the 
verification  is.  sufficient  privia  ftuie,  and 
can  only  be  overcome  by  evidence  that 
the  statement  was  not  in  fiact  sworn  to  by 
a  proper  agent  of  the  corporation." 

Th^  court  held,  in  the  following  lan- 
guage, that  **  we  are  of  opinion  that  this 
faulty  statement  is  sufficient  prima  faae^ 
and  that  the  mortgage  is  good  as  against 
subsequent  judgment  creditors,  unless 
they  are  able  to  show  that  the  statement 
was  not  in  fact  verified  by  a  proper  agent 
of  the  company."  The  words  of  the 
statute  requiring  the  mortgagee  to  place 
a  verified  statement  on  a  chattel  mort- 
gage are  as  follows:  "The  mortgagee, 
his  agent  or  attorney,  shall,  before  the 
instrument  is  filed,  state  thereon  under 
oath  the  amount  of  the  claim,  and  that  it 
is  just  and  unpaid."  The  statement  mu.st 
be  verified,  and  the  court  say,  at  page 
tJ90:  "The  object  sought  to^  be  attained 
is  to  give*  notice  to  the  world  on  the  con- 
dition of  the  mortgaged  property.  So  also 
the  object  of  the  statute  in  requiring  the 
mortgagee  to  enter  a  statement  of  the 
amount  of  his  claim,  verified  before  a 
proper  officer,  upon  the  chattel  mort- 
gage, before  filing,  is  to  notify  the  public 
of  the  amount  of  the  lien.  Although 
defective,  the  statement  in  this  case 
shows  the  amount  of  the  debt  secured 
by  the  niortgage,  and  when  read  in  con- 
nection with  the  certificate  of  the  notary 
public,  .shows  that  it  was  sworn  to  by  the 
mortgagee.  And  that- 

it  was  a  substantial  compliance  with  the 
statute."  And  refers  approvingly  to  the 
cases  of  Ashley  v.  Wright,  and  Gardjur 
v.  Parmelee,  heretofore  referred  to. 

If,  therefore,  under  this  decision  it  was 
prima  facie  proof  that  the  party  making 
the  affidavit  was  the  agent  of  the  Gani- 
brinus  Stock  Company,  even  though  he 
did  not  subscribe  to  the  affidavit,  it  would 
h^  prima  facie  evidence  from  the  form  of 
the  affidavit  in  the  case  at  bar.  that  Fred. 
A.  Lamping  was  the  attorney  of  Bernar- 
dina  Merling.  But  we  are  not  left  bj- 
the  testimony  to  struggle  with  pre.sump- 
tious. 

The  attoniey,  under  oath,  says  that  he 
was  authorized  to  take  whatever  steps 
should  be  found  necessary  to  coMect  the 
same;  that  he  considered  his  gLMieral 
employment  to  authorize  him  to  act  as 
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attorney  in  compliance  with  the  provis- 
ions of  section  41"54.  The  term  '*  attor- 
ney "js  much  broader,  the  scope  of  the 
employment  more  far-reaching,  and  the 
obligations  of  a  higher  character  than 
that  of  a  mere  agent.  While  the  agent 
would  be  limited  to  such  instructions  as 
were  given  to  him  by  his  piincipal,  the 
attorney  would  be  bound  to  act  accord- 
ing to  the  discretion  which  he  himself 
would  be  justified  in  exercising.  He 
stands  exactly  in  the  position  of  his 
principal,  and  when  he  ceases  to  repre- 
sent the  principal,  represents  nobody. 
The  employment  of  an  attorney  carries 
with  it  full  authority  to  do  any  and  all 
legal  things  necessary  to  be  done  in  re- 
lation to  the  matter  for  which  emplo}'- 
ment  is  had. 

Bemardina  Merling  placed  her  claim 
in  the  hands  of  a  lawyer.  This  carried 
with  it  full  authority  to  do  what  was 
necessary  in  the  matter  of  the  collection 
of  the  claim.  Being  unable  to  collect 
the  same  counsel  acted  in  the  right  di- 
rection in  securing  it,  and  this,  unuer  the 
general  power  that  is  given  to  counsel  to 
act  as  the  attorney  or  representative,  he 
had  a  right  to  do.  I  am  therefore  of  the 
opinion  that  this  mortgage,  both  in 
form  and  substance,  is  a  substantial  com- 
pliance with  the  law  relating  to  the  exe- 
cution of  chattel  mortgages,  and  it  is  the 
first  and  best  lien  upon  the  fund  now  in 
the  hands  of  the  court  for  distribution. 

Coming  now  to  consider  the  claims  of 
B.  H.  Prues,  No.  2308  D.  dated  Novem- 
ber 9,  1898,  filed  at  11:14  o'clock  a.  m.; 
Simon  Newell,  No.  2309  D,  dated  No- 
vember 9, 1893.  filed  at  11:15  o'clock  a. 
M.;  Edward  Wintersmith,  No.  2310  D, 
dated  November  9,  1893,  filed  at  11:16  a. 
M.;  and  of  Caldwell,  Antrim  &  Companv, 
No.  2311  D,  dated  November  9,  1893. 
filed  at  11:17  o'clock  a.  m.,  an  examina- 
tion of  the  mortgages  discloses  that  they 
were  all  sworn  to  by  an  attorney  whose 
employment  does  not,  from  the  testi- 
,  mony,  seem  to  have  been  made  until  af- 
ter the  execution  of  the  mortgages,  and 
from  the  testimony,  the  court  is  not  able 
to  find  any  authority  at  ali  was  given  to 
the  attorney  to  act  as  the  representative 
of  these  parties.  If  the  party  iuaking 
the  affidavit  was  neither  the  mortgagee, 
his  agent  nor  attorney,  no  compliance  at 
all  is  had  with  the  provision  of  this  sec- 


tion herein  frequently  referred  to,  ancl  the 
question  arises  as  to  whether  or  not  sub- 
sequent ratification  can  cure  a  defect  of 
this  character. 

I  am  of  opinion,  based  upon  the  au- 
thorities, that  ratification  never  cover§  an 
authority  not  already  given  in  cases  of 
this  character.  While  it  is  held  that  a 
substantial  compliance  is  all  that  is 
necessary,  no  compliance  whatever  is  not 
substantial  compliance,  and  I  do  not  find 
from  the  testimony  any  facts  which  show 
that  the  counsel  in  question  was  ever  au- 
thorized by  the  parties  Avhom  he  claimed 
to  represent  to  act  for  them  in  the  matter 
of  the  making  of  chattel  mortgages. 
These  chattel  mortgages  will,  therefore, 
be  denied  any  priority  over  general  cred- 
itors. 

Frederick  A,  Lamping  for  mortgagees; 
J  frame  D.  and  William  Creed  for  the  un- 
secured creditors. 
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Tobias  v.  Tobtas. 

Jurisdiction— When  leave  to  sue  a  receiver  is 
not  required. 

A  failure  to  obuiii  leave  of  court  to  sue  a  receiver, 
doen  not  affect  the  jurisdiction  of  the  court  in  wtaidi 
the  suit  in  brougrht  to  hear  and  determine  it.  The  re- 
quirement i«  for  the  protection  of  the  receiver ;  and, 
if  waived  by  hiqi  no  advkntage  can  be  taken  of  the 
omission  by  any  one  else. 

Decided  June  19,  I8M 

Error  to  the  Circuit  Court  ot  Craw- 
ford county. 

Franklin  Adams  and  5".  R,  Harris  for 

Plaintiff  in  error. 

Finley  &  Bennett^  for  Defendant  in 
error. 

By  the  Court. 

On  April  8,  1889,  Nora  J.  Tobias  com- 
menced an  action  in  the  court  of  com- 
mon pleas  against'  her  husband  Daniel 
M.  Tobias  and  John  Rexroth.  Previous 
to  this  she  had  commenced  an  action  in 
the  same  court  against  her  husband  for 
divorce  and  alimony  in  which  Rexroth 
had  been  appointed  receiver  of  the  tents 
and  profits  of  lands  belonging  to  her  in 
her  own  right,  that  were  claimed  by  the 
husband. 

The  suit  for  divorce  was  pending  at 
the  time  she  commenced  this  action,  but 
was    subsequently    dismissed     without 
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prejudice  to  a  new  action,  and  without 
any  disposition  of  the  funds  in  the  hands 
of  the  receiver.  Afterwards,  on  January 
i^,  1890,  she  filed  an  amended  petition,  in 
which  she  avers  that  the  marriage  rela- 
tion between  her  and  Daniel  M.  Tobias 
has  been  dissolved,  that  there  remains  in 
the  hands  of  the  receiver  $234.19  be- 
longing to  her  as  the  proceeds  of  her 
separate  estate,  and  that  it  is  wrongfully 
claimed  by  her  former  husband,  and  asks 
that  it  be  ordered  paid  to  her.  It  is  fur- 
ther averred  in  her  amended  petition, 
that  Rexroth  had  filed  an  affidavit,  stat- 
ing the  amount  of  money  in  his  hands; 
that,  without  collusion,  Daniel  M.  Tobias 
claims  the  money;  that  he  is  ignorant  of 
the  rights  of  the  parties,  and  asks  that 
they  be  required  to  interplead,  and  have 
their  claims  settled.  To  this  a  demurrer 
was  overruled,  and,  also,  a  demurrer  to 
the  original  petition.  The  defendant, 
Tobias,  answered  claiming  the  fund  as 
his  own,  and  denying  the  right  of  the 
plaintiff  to  it;  and  as  a  separate  defense 
claimed,  that  as  Rexroth  had  no  title  to 
the  fund,  other  than  as  receiver  in  the 
prior  suit  for  divorce,  and  that  suit  hav- 
ing been  dismissed,  the  court  was  with- 
out jurisdiction  to  make  any  order  in  the 
premises. 

Issues  having  been  thus  made  as  to 
the  ownership  of  the  fund,  the  case  was 
tried  to  the  court — the  defendant,  how- 
ever, refusing  to  waive  a  jury.  The 
court  found  for  the  plaintiff  and  ordered 
the  fund  paid  to  her.  No  bill  of  excep- 
tions was  taken,  and  the  record  does  not 
therefore  contain  the  evidence. 

On  error  the  circuit  court  held,  that 
the  common  pleas  erred  in  overruling 
the  demurrer  to  the  original,  and  also  to 
the  amended  petition  of  the  plaintiff, 
and  reversed  the  common  pleas  and  dis- 
missed the  action. 

We  are  unable  to  perceive  any  ground 
on  which  this  ruling  can  be  sustained. 
By  the  finding  of  the  court  below,  the 
money  belonged  to  the  plaintiff  as  the 
proceeds  of  her  separate  estate.  It  was 
in  the  hands  of  Rexroth,  who  made  no 
claim  to  it,  asked  that  the  parties  might 
be  required  to  interplead,  and  was  will- 
ing to  pay  it  to  whichever  the  court 
might  order.  The  petition  of  the  plain- 
tiff and  the  answer  of  the  defendant 
made  an  interpleading.      If  it  were  con- 


ceded, that  the  receiver  could  not  have 
been  sued,  without  leave  of  the  court,  at 
the  time  of  the  filing  of  the  original  pe- 
tition, because  the  .suit  in  which  he  had 
been  appointed  was  then  still  pending, 
this  was  not  so  at  the  time  of  the  filing 
of  the  amended  petition.  The  suit  for 
divorce  had  then  been  dismissed,  leaving . 
funds  in  the  hands  of  the  receiver  un- 
disposed of.  The  fund  being  claimed  by 
both  parties,  he  had  the  right  to  require 
them  to  interplead,  and  have  the  matter 
judicially  determined  for  his  own  protec-  • 
tion  in  disposin)^  of  the  fund.  This  was 
the  substance  and  character  of  the  suit 
under  the  amended  petition.  Moreover, 
the  failure  of  a  party  to  obtain  leave  of 
the  court  to  sue  a  receiver  appointed  by 
it,  does  not  affect  the  jurisdiction  of  the 
court  in  which  the  suit  is  brought,  to 
hear  and  determine  the  matter.  The  re- 
quirement is  for  the  protection  of  the 
receiver,  and  if  he  makes  no  objection 
to  the  suit  being  brought  without  leave, 
it  is  difficult  to  perceive  why  any  one 
else  should  be  permitted  to  do  .so.  He 
may,  as  in  this  case,  invite  the  suit. 

Judgment  ot  the  Circuit  Court  reversed^ 
and  that  of  the  Comvwn  Pleas  affinned: 

(To  appear  in  51  Ohio  St.) 


8UPR£MS  COURT  OF  OHIO. 
State  ex  rei^  Fay,  v.  Archibald, 'Sheriff, 

ETC. 

Court  qf  Insolvency— Act  to  establish  not 
in  conAict  with  constitution. 

1.  There  it  nothiuR  in  either  the  neventh  or  eiarhth 
flection  of  the  fourth  article  of  th^  constitution  of  thin 
state,  to  prevent  the  establishment  ol  a  court  of  in- 
solvency under  the  act  ol  May  21.18iM.  entitled  "An  act 
to  eatablibh  a  court  or  insolvency  in  counties  contain- 
ing a  city  of  the  first  grade  or  the  first  class,  anu  for 
tue  relief  of  the  probate  court  in  such  counties."  91 
Ohio  Laws.  M4. 

2.  It  docs  not  appear  on  the  face  of  said  act,  nor 
when  read  In  connection  with  other  acts  in  part  ma^ 
trria,  that  the  date  therein  fixed  for  the  election  of  the 
jndge  of  the  court  of  insolvency,  is  an  error  or  mis- 
take; neither  does  it  appear  that  it  was  the  ihention 
of  the  legislature  that  such  Judge  should  be  elected  on 
the  day  of  the  general  election  in  November   l^tM. 

8  The  force  and  legal  effect  of  a  statute  can  not  be- 
alttred  or  changtd  by  averment  in  a  pleading. 

(Decided  October  lA.  lifiM  ) 

Mandamus. 

The  petition,  in  this  case  avers  that 
Mr.  Fay  is  an  elector  of  Hamilton  county, 
and  interested  in  the  election  of  a  judge 
of  the  court  of  insolvency.  That  the  de- 
fendant who  i.s  sheriff  of  said  county  re- 
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fuses  upon  request  to  issue  his  proclama- 
tion for  the  election  of  a  judge  of  said 
court  of  insolvency  in  said  county  of 
Hamilton  at  the  general  election  to  be 
held  on  the  first  Tuesday  after  the  first 
Monday  in  November,  A.  D.  1894,  and 
that  said  sheriff  claims  that  the  election 
for  such  judge  is  to  be  held  on  the  first 
Tuesday  after  the  second  Monday  in  No- 
vember 1894. 

The  relator  gives  a  copy  of  the  title 
and  first  and  second  sections  of  the  act 
of  the  General  Assembly  passed  May  21, 
1894,  establishing  the  Court  of  Insol- 
vency, and  avers  that  it  was  the  inten- 
tion of  the  legislature  that  the  election 
should  be  held  on  the  first  Tuesday 
after  the  first  Monday  in  November, 
1894,  and  not  on  the  first  Tuesday  after 
the  second  Monday  in  November,  as  pro- 
vided in  said  act 

To  this  petition  the  sheriflF  demurred, 
and  the  case  was  submitted  to  this  court 
.upon  such  demurrer. 

Thomas  McDougall,  lor  relator. 

Spiegel^  Broimcelt  &  Foraker,  for  de- 
fendant. 

BURKET  J. 

In  argument  it  is  claimed  that  the  act 
of  May  21,  1894,  entitled  "An  act  to  es- 
tablish a  court  of  insolvency  in  counties 
containing  a  city  of  the  first  grade  of  the 
first  class,  and  for  the  relief  of  the  pro- 
bate court  in  such  counties,'*  91  Ohio 
Laws  844,  is  unconstitutional,  for  the' 
reason  that  said  act  attempts,  as  is 
claimed,  to  confer  jurisdiction  on  said 
court  of  insolvenc>'  and  upon  the  judge 
thereof,  which  by  the  constitution  be- 
longs exclusively  to  the  probate  court. 

The  act  in  question,  by  its  first  sec- 
*tion.  establishes  the  Court  of  Insolvency, 
to  consist  of  one  judge  to  be  elected  by 
the  electors  of  such  county. 

By  the  ninth  section,  the  court  of  in- 
solvency is  given  original  jurisdiction  in 
all  cases,  matters  and  things  relating  to 
the  administration  of  assignments  in 
trust  for  the  benefit  of  creditors.  And 
it  IS  therein  provided  that  the  court 
of  insolvency  shall  have  in  every  respect, 
the  same  jurisdiction,  possess  the  same 
powers,  discharge  the  same  duties,  and 
incur  the  same  penalties  as  are  now  or 
may  hereafter  be  enforced  or  enjoined 


by  the  constitution  and  laws  of  the 
state  upon  the  judge  of  the  probate 
court.  The  judge  of  the  probate 
court  is  authorized  to  transfer  to  the  court 
of  insolvency,  any  and  all  cases  now 
pending  in  the  probate  court  arising  un 
der  the  act  regulating  the  mode  of  admin- 
istering assignments  in  trust  for  the  bene- 
fit of  creditors ;  and  all  laws  now  in  force 
or  that  may  hereafter  be  enacted,  regu- 
lating the  mode  and  manner  ot  proceed- 
ings in  such  cases  by  the  probate  court, 
shall  be  held  and  deemed  to  extend  to 
the  court  of  insolvency. 

By  the  tenth  section,  the  probate 
judge  is  authorized  to  transfer  to  the 
court  of  insolvency  in  his  county, 
any  other  case  or  cases  which  in 
his  opinion  the  business  of  the  probate 
court  may  require,  such  case  or  case.s 
when  so  transferred  to  be  thenceforth 
considered  in  the  court  of  insolvency, 
and  to  be  proceeded  in  as  if  the  same  had 
been  originally  commenced  in  that  court, 
and  after  such  removal  such  case  shall 
not  be  considered  in  the  probate  court, 
and  all  laws  now  in  force  or  hereafter 
enacted,  regulating  the  mode  and  manner 
of  procedure  in  such  cases  by  the  probate 
court,  are  to  be  held  and  deemed  to  ex- 
tend to  the  court  of  insolvency,  unless 
the  same  are  or  shall  be  plainly  inappli- 
cable. 

,By  the  twelfth  section,  all  laws  confer- 
ring powers,  authority  and  jurisdiction  in 
cases  and  proceedings,  upon  the  probate 
court,  giving  such  court  power  to  hear  and 
determine  cases  and  to  preserve  order 
and  punish  contempt,  regulating  the  prac- 
tice and  forms  of  process,  prescribing  the 
force  and  effect  of  the  judgments,  orders 
and  decrees,  and  authorizing  or  directing 
the  execution  thereof,  are  to  be  held  and 
deemed  to  extend  to  the  court  of  insolv- 
ency as  fully  as  they  extend  to  the  pro- 
bate court,  unless  the  same  are  incon- 
sistent with  this  act,  or  plainly  inappli- 
cable. 

The  fourteenth  section  provides  that 
in  case  of  the  absence  or  disability  of 
the  judge  of  the  probate  court,  the  court 
may  be  held  by  the  judge  of  the  court  of 
insolvency. 

The  fifteenth  section  provides  that  in 
case  of  the  absence  or  disability  of  the 
judge  of  the  court  of  insolvency,  such 
court  may  be  held  by  the  probate  judge. 
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These  are  the  onl}-  sections  pointed 
out  as  conflicting  v/ith  the  constitution 
of  this  state. 

Isanyof  the  power,  jurisdiction,  au- 
thority or  duty,  by  this  act  conferred  upon 
the  judge  of  the  court  of'  insolvency, 
within  the  exclusive  jurisdiction  of  the 
probate  court  under  the  constitution? 

Section  eight,  of  Article  four,  of  the 
constitution  is  in  these  words:  **The 
probate  court  shall  have  jurisdiction  in 
probate  and  testamentary  matters,  the 
appointment  of  administrators  and  guard- 
ians, the  settlement  of  the  accounts  of 
executors,  administrators  and  guardians, 
and  siich  jurisdiction  in  habeas  corpus, 
the  issuing  of  marriage  licenses,  and  for 
the  sale  of  land  by  executors,  adminis- 
trators and  guardians,  and  such  other 
jurisdiction,  in  any  county  or  counties, 
as  may  be  provided  by  law." 

While  this  section  gives  jurisdiction  to 
the  probate  court  in  prolate  and  testa- 
mentary matters,  the  appointment  of  ad- 
ministrators and  guardians,  the  settlement 
of  the  accounts  of  executors,  administra- 
tors and  guardians,  it  does  not  say  that 
such  jurisdiction  shall  be  exclusive.  And 
the  v-arious  decisions  of  this  court 
holding  such  jurisdiction  to  be  exclusive, 
are  based  upon  the  statute  which. express- 
ly makes  the  jurisdiction  in  that  regard 
exclusive.  We  find  no  case  holding  that 
this  section  of  the  constitution  confers 
exclusive  jurisdiction  upon  the  probate 
court. 

In  the  case  of  Hagany  v.  Cohnen,  29 
Ohio  St  82,  this  court  held  that  the  act 
of  January  9, 1871,  conferring  jurisdiction 
upon  courts  of  common  pleas  to  appoint 
guardians  of  the  property  of  persons  in- 
capable of  taking  care  of  and  preserving 
their  property  by  reason  of  intemperance 
and  habitual  drunkenness,  is  not  in  con- 
flict with  this  section  of  the  constitution. 
From  that  case  it  clearly  appears  that 
this  court  as  then  constituted  did  ndt  re- 
gard the  jurisdiction  of  probate  courts 
exclusive  as  to  the  appointment  of 
guardians. 

That  the  general  assembly  does  not 
construe  said  section  of  the  constitution 
as  conferring  exclusive  jurisdiction,  is 
shown  by  section  535,  Revised  Statutes.  I 
in  which  the  jurisdiction  in  all  probate 
and  guardian  matters,  in  which  the  pro- ' 
hate  judge  is  interested,  is  conferred  up- 1 


on  the  court  of  common  pleas.  This 
provision  was  in  the  statute  of.  1853 
organizing  the  probate  court.  In  1854 
such  jurisdiction  was  transferred  from 
the  court  of  common  pleas  to  the  pro- 
bate judge  of  an  adjoining  county.  In 
1863  it  was  restored  to  the  court  of 
common  pleas  where  it  has  ever  since 
remained.  A  like  legislative  construc- 
tion is  found  in  section  524,  which  con- 
fers jurisdiction  upon  the  judges  of  the 
court  of  common  pleas  to  take  proof  of 
wills  and  approve  bonds  in  case  of  sick- 
ness or  unavoidable  absence  of  the  pro- 
bate judge. 

But  as  this  question  of  exclusive  juris- 
diction under  the  constitution  is  one  of 
great  importance,  and  was  not  fully 
argued,  it  is  thought  best  not  to  pass 
upon  it ,  in  this  case.  Aside  from  that 
consideration,  it  is  perfectly  clear  that 
the  general  assembly  has  ample  power, 
under  the  constitution,  to  establish  a 
court  of  insolvency,  and  to  confer  upon 
such  court  jurisdiction  in  the  admin- 
istration of  assignments  in  trust  for 
the  benefit  of  creditors ;  to  make  in- 
quests of  the  amount  of  compensation 
to  be  made  to  the  owners  of  real  estate, 
when  appropriated  by  corporations ;  to 
hear  and  determine  cases  for  the  sale  of 
lands  by  executors,  administrators  and 
guardians;  lor  the  completion  of  real 
contracts'  on  petition  of  executors  and 
administrators ;  in  habeas  corpus ;  and  to 
grant  marriage  licenses,  and  licenses  tt> 
ministers  of  the  go.spel  to  solemnize 
marriages. 

The  act  in  question  is  for  the  relief  of 
the  probate  court,  and  as  the  probate 
court  now  has  jurisdiction  of  the  matters 
just  enumerated,  the  transferring  of  such 
matters  to  the  court  of  insolvency  would 
greatly  relieve  the  probate  court,  even 
though  it  should  retain  exclusive  juris- 
diction in  probate,  testamentary'  and 
guardian  matters.  There  is  therefore  a 
clear  field  and  ample  business  for  the 
court  of  insolvency  without  invading 
this  alleged  exclu.sive  jurisdiction  of  the 
probate  court.  If  it  should  be  found 
that  some  of  the  powers,  authority  or 
duties  conferred  by  this  act,  are  too  broad, 
and  invade  any  exclusive  jurisdiction  of 
the  probate  court,  it  would  be  held  as  to 
the  excess,  that  it  is  "plainly  applicable," 
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as  expressed  at  the  end  of  the  10th  and 
.12  th  sections. 

Thus  pruned  down  by  the  words 
^'plainly  inapplicable,"  there  is  abundant 
warrant  for  the  establishment  of  the 
court  of  insolvency,  and  the  act  is  not 
:in  conflict  with  either  the  7th  or  8th  sec- 
tion of  the  fourth  Article  of  the  consti- 
.  tution. 

In  the  next  place  it  is  urged  by  coun- 
sel for  relator,  that  the  election  for  the 
judge  of  the  court  of  insolvency  should 
be  held  on  the  first  Tuesday  after  the 
first  Monday  in  November,  1894,  and  not 
on   the  first  Tuesday  after  the  second 
'Monday  in  November. 
.  .  The  second  section  of  the  act  is  as  fol- 
lows: 
.  ''Section  .2.    The  first  election  for  such 
judgte  shall  be  held  on  the  first  Tuesday 
after  the  second  Monday  in  November, 
A.   D.,  1894,  and  shall  be  conducted  in 
the  same  manner  and  governed  by  the 
same  laws  that  are  now  in  force  or  may 
liereafter  be  enacted  regulating  the  elec- 
tion of  judges  in  this  state.      His  term 
jqf  office  shall  commence  on  the  ninth 
day  of  February,  A.  D.  1895,  and  shall 
continue  for  the  term  of  five  years,  and 
a  successor  shall  be  elected  on  the  first 
Tuesday  after  the  second  Monday  in  No- 
yember.  A,  D-  1899,  and  every  five  years 
thereafter.    And  in  case  the  office  of  any 
judge  shall  become  vacant  before  the  ex- 
piration of  the  regular  term  for  which 
he  shall  have  been  elected,  the  vacancy 
shall   be  filled   by  appointment  of  the 
governor,  until  the  office  shall  be  filled 
by  a  succe'jsor  duly  elected  and  qualified. 
And  in  case  a  successor  shall  not  have 
•  been  previously  elected,  such  successor 
.shall  be  elected   on   the   first  Tuesday 
after  the  second  Monday  in  November 
that  next  occurs  more  than  thirty  days 
after  the  vacancy  shall  have  happened.'* 
By  this  act  the  general  assembly  estab- 
lished a  new  court  and  provided  for  the 
election  of  a  judge  thereof:  and  it  clearly 
had  the  power  to  fix  the  time  and  man- 
ner of  .such  election.     As  to  the  manner, 
it  provided  that  such  election  sliould  be 
conducted  in  the  same  manner,  and  gov- 
erned by  the  .same  laws,  that  are  now  in 
force,  or  may  hereafter  be  enacted  regu- 
lating the   election    of  judges   in    this 
.state.     Judges  in  this  state  are  elected 
on  the  first  Tuesday  after  the  first  Mon- 


day in  November,  and  as  the  election 
of  the  judge  of  the  court  of  insolvency- 
is  to  be  governed  by  the  same  laws  as 
govern  the  election  of  other  judges,  it 
would  follow  that  the  election  for  this 
new  judge  should  be  held  on  the  same 
day,  were  it  not  otherwise  plainly  and 
expressly  provided  in  this  act. 

A  plain,  specific  and  definite  provision 
in  a  statute,  cannot  be  overcome  by  a 
general  indefinite  reference  to  another 
act. 

It  is  urged  that  the  yfrj/  Monday  in 
November  was  intended,  and  that  the 
second  Monday  is  an  error  or  mistake. 
The  second  Monday  is  mentioned  three 
times  in  this  second  section.  The  elec- 
tion for  1894  is  to  be  held  on  the  first 
Tuesday  after  the  second  Monday  in  No- 
vember, the  successor  to  be  elected  in 
1899,  is  to  be  elected  on  the  same  day  of 
the  month,  and  any  vacancy  which  may 
occur  is  to  be  filled  by  election  to  be  held 
on  the  same  day  in  November.  Thus 
repeatedly  naming  the  second  Monday, 
indicates  design  rather  than  error  or 
mistake. 

The  petition  in  efiect  avers  that  the 
second  Monday  is  an  error  or  mistake  of 
the  legislature,  and  that  the  /frj/  Monday 
was  intended.  To  this  petition  there  is 
a  general  demurrer.  The  demurrer  does 
not  admit  the  truth  of  the  allegation  as 
to  the  error  or  mistake,  nor  as  to  the  in- 
tention of  the  legislature,  because  the 
force  and  legal  eff*ect  of  a  statute  cannot 
be  altered  or  changed  by  averment  in  a 
pleading. 

If  there  is  no  error  or  mistake  in  this 
statute,  it  must  be  construed  and  en- 
forced accoraing  to  its  letter.  If  there 
is  such  error  or  mistake,  and  the  inten- 
tion of  the  legislature  can  be  ascertained, 
the  error  or  mistake  should  be  cor- 
rected by  the  court. 

That  courts  have  power  to  correct  er- 
rors and  mistakes  in  statutes,  can  not  be 
doubted ;  but  such  errors  and  mistakes 
must  be  manifest  beyond  doubt,  either 
on  the  face  of  the  act,  or  when  read  in 
connection  with  other  statutes  in  />ari 
inaferia. 

When  it  thus  appears  beyond  doubt 
that  a  statute,  when  read  literally  as 
printed,  is  impossible  of  execution,  or 
will  defeat  the  plain  object  of  its  enact- 
ment, or  is  senseless,  or  leads  to  absifrd 


oUPREME  COURT  OF  OHIO. 


29 


results  or  consequences,  a  court  is  au- 
thorized to  regard  such  defects  as  the 
result  of  error  or  mistake,  and  to  put 
such  construction  upon  the  statute  as 
will  correct  the  error  or  mistake,  bj'  car- 
ry'iug  out  the  clear  purposes  and  mani- 
fest intention  of  the  legislature.  The 
error  or  mistake,  as  well  as  the  proper 
correction,  must  appear  beyond  doubt 
from  the  face  of  the  act,  or  when  read 
in  connection  with  other  acts  in  pari 
materia. 

The  Supreme  Court  of  Pennsylvania 
states  the  rule  in  these  words:  '**The 
power  is  undoubted,  but  it  can  only  be 
exercised  when  the  error  is  so  manifest, 
upon  an  inspection  of  the  act,  as  to  pre- 
clude all  manner  of  doubt,  and  when 
the  correction  will  relieve  the  sense  of 
the  statute  from  actual  absurdity,  and 
carry  out  the  clear  purpose  of  the  legis- 
lature." Lancaster  Ct^,  v.  Frev,  128  Pa. 
St  593. 

An  eminent  text  writer  states  the 
rules  thus:  **The  power  to  make  such 
corrections  is  well  established,  but  it  is 
exercised  only  where  the  error  is  so 
manifest  as  to  leave  no  doubt  of  the  ju- 
dicial mind  as  to  the  actual  intent  of  the 
legislature."  23  Am.  &  Eng.  Ency.  of 
Law,  422. 

The  following  cases  are  to  the  same 
effect:  Jenks  v.  I^ngdon,  21  Ohio  St. 
362;  Tappan  v.  Tap1>an,  6  Ohio  St.  64; 
Cohen  \\  Cleveland.  43  Ohiost.  195;  Sa^v- 
yer  V.  State  ex  reL  Horr,  45  Ohio  St.  343; 
Haney  v.  State,  34  Ark.  362;  People  v. 
Hoffman.  97  111.  234;  Moody  v.  Stephen^ 
son,  1  Minn.  401 ;  Ctraham  v.  Railroad 
Co.,  74  X.  Car.  631 ;  Ex  parte  Hediey, 
31  Cal.  109:  Burch  v.  Newlniry:!^  N. 
Y.  374;  Lancaster  Co,  v.  Frey,  128  Pa. 
St.  593 :  People  v.  King.  28  Cal.  256. 

The  case  at  bar  does  not  come  within 
^^^  principle  of  any  of  the  abov^e  cases. 

The  reasoning  of  the  judge  delivering 
the  opinion  in  baivyer  v.  State  ex  reL 
Horr^  35  Ohio  St.  343,  does  not  support, 
but  is  against,  the  claim  of  the  relator  in 
this  case.  The  act  there  in  question 
liad  few,  if  any,  characteristics  in  com- 
mon with  this  act. 

That  act  was  an  amendment  to  a  gen- 
eral statute.  This  one  is  an  independent 
act.  There  the  registration  of  voters 
would  be  incomplete  on  the  day  fixed 
lor  the  election.     Here  the  registration 


will  be  full  and  complete.  There  was 
no  machinery'  providing  for  holding  the 
election.  Here  the  machinery  is  full  and 
ample.  There,  other  circuit  judges  were 
to  be  elected  at  the  general  election  in 
November.  Here  there  is  no  other 
judge  of  the  court  of  insolvents  to  be 
elected  in  this  state.  There  the  act  could 
not  be  executed  for  want  of  election 
laws.  Here  it  can  be  fully  and  effect- 
ually executed  according  to  its  very 
letter. 

The  act  here  in  question  shows  no 
error  or  mistake,  either  on  its  face  or 
when  read  in  connection  with  other  acts 
in  pari  materia ;  it  can  be  carried  into 
effect  according  to  its  letter:  the  object 
of  the  act — the  relief  of  the  probate 
court — will  be  as  effectively  accomplished 
if  the  election  is  held  on  the  thirteenth, 
as  it  would  be  if  held  on  the  sixth  of. 
November;  no  change  will  be  made  in 
the  beginning  or  ending  of  the  term  of 
the  judge.  There  is  therefore  no  good 
reason  for  holding  that  there  is  an  error 
or  mistake  in  the  act. 

While  a  court  might  see  no  good 
reason  for  holding  two  elections  only 
one  iVeek  apart,  the  general  assembly 
may  have  had  substantial  and  satisfactory 
reasons  therefor. 

Even  granting  that  there  might  be  a 
latent  mistake  in  the  act,  yet,  in  case  of 
so  much  doubt,  it  would  make  a  danger- 
ous precedent  for  the  judiciary  to  under- 
take its  correction.  It  is  safer  to  endure 
temporar^^  inconvenience,  than  to  lay  the 
foundation  for  future  judicial  usurpation. 

The  demurrer  is  sustained  and  the  pe- 
tition dismissed. 

(To  appear  in  51  Ohio  St.) 


HYPNOTISM  AND  CRIME. 

Last  week  we  published  a  paragraph  stating 
that  ill  aU  probability  the  defense  in  the  trial 
of  the  wife  of  the  notorious  Dr.  Henry  C.  F. 
Meyer,  for  complicity  in  the  crime  of  murder 
of  Ludwig  Brant  would  Tie  hypnotism.  Con-* 
cerning  the  validity  of  such  a  defense,  the  N. 
Y.  Laiv  Journal  says : 

•'The  law  's  well  settled  that  voluntary  in- 
toxication is  no  excuse  for  crime,  but  that  a 
fixed,  continuous  state  of  insanity,  although' 
resulting  from  indulgence  in  stimulants,  as 
delirium  tremens,  is  a  valid  defense.  The 
technical  distinction  is   that   in   defenses   in- 
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duced  by  mere  intoxication,  however  dis- 
torted and  abnormal  the  faculties  mav  tempo- 
rarily be,  the  perpetrator's  reason  ana  will  are, 
constructively  at  least,  exercised.  "The  pro- 
tection of  society  demands  that  if  a  person, 
sane  when  sober,  deliberately  chooses  to  ren- 
der himself  unconscious  of  what  he  is  doing, 
he  must  take  the  consequences.  It  would 
seem  that,  in  considering  the  moral  responsi- 
bility of  hypnotics  who  become  the  instru- 
ments of  crime,  a  partial  analogy  at  least  may 
be  drawn  from  the  rule  eoveming  cases  of 
drunkenness.  Hypnotism  does  not  produce  a 
fixed  and  continuous  state  of  subserviency  to 
another 's.wili;  that  is,  not  at  least  until  the 
subject  has  frequently  been  hypnotir^d.  The 
accounts  with  which  we  are  familiar,  of  the 
exercises  of  this  occult  force,  represent  the 
patient  as  being  placed  in  the  pliable  state  for 
a  season,  and  then  returning  to  normal  con- 
sciousness either  unaided  or  through  the  aid 
of  the  hypnotist  We  should  say  that  the 
main  lest  of  moral  responsibility  would  lie  in 
thie  inquiry  whether  a  defendant  reali/^ed, 
when  herself,  that  in  submitting  to  hypnotism 
she  became  tlie  passive  tool  of  another  person. 
If  such  knowleoge  existed  we  do  not  see  why, 
in  voluntarily  surrendering  her  own  reason 
and  will,  she  should  not  be  held  to  the  same 
accountability  as  if  she  had  voluntarily  abdi- 
cated her  normal  mentality,  and  made  herself 
the  prey  of  frenzied  passion,  through  intem- 
perate indulgence  in  arink. 

"Ill  such  a  case  evidence  of  any  knowledge  the  j 
patient  may  have  acquired,  when  in  her  normal 
condition,  of  general  or  particular  criminal 
purposes  on  the  part  of  her  hypnotizer  would 
be  material.  It  might  be  too'  harsh  to  apply 
the  analogy  from  drunkenness  to  the  case  of  a 
person  who  was  without  any  ground  for  sus- 
picion of  criminal  motives— one,  for  instance,  j 
who  submitted  to  a  hypnotist  in  a  jesting 
spirit,  or  out  of  curiosity,  or  for  supposed 
medical  treatment  But  we  think  it  would  be 
perfectly  legitimate  to  charge  a  jury  that,  al- 
though they  found  that  a  defendant  was  actu- 
ally unconscious  of  her  act  at  the  time  of  its 
commission,  yet  if  they  found  that  she  had 
actual  knowledge  or  reasonable  grounds  to 
infer  that  a  hypnotist  contemplated  the  com- 
mission of  a'  crime,  and,  nevertheless,  sub- 
mitted herself  in  this  peculiar  form  of  domi- 
nation, she  would  be  legally  responsible  as  an 
accomplice." 


ous  :  *'  The  appellee  paid  for  a  ^eat'ill  a  first- 
class  coach,  and  was  entitled  as  a  matter  of 
right  to  have  the  servants  of  the  railvi^y  com- 
pany who  were  in  charge  of  the  train  furnish 
him  with  such  seat,  unless  a  sudden  and  un- 
usual influx  of  passengers  rendered  this  im- 
practicable. It  IS  perfectly  clear  from  ail  the 
evidence  in  this  case  that  the  conductor  in 
charge  of  the  train  could  and  should  have 
made  provision  for  seating  the  appellee.  It  is 
equally  certain  that  a  proper  application  of  the 
appellee  to  that  effect  provoked,  not  only  a 
reuisal  from  the  conductor,  but  subjected  the 
audacious'passenger  to  an  explosion  of  profane 
and  contemptuous  wrath  m>ni  that  ofltciaL 
That  a  jury  awarded  the  trivial  sum  complained 
of  is  proof  positive  that  no  undue  prejudice 
existed  against  the  corporation.  Let  the  com- 
pany thank 'God  and  take  courage." 

The  question  is  suggested,  is  a  street  or 
other  railroad  company  justified  in  running  so 
few  cars  that  a  large  proportion  of  the  pas- 
sengers have' to  stand  up  and  are  crowded  to- 
gether as  thick  as  they  can  stand.  Under  such 
circumstances  what  answer  could  a  coiupany 
make  to  an  action  brought  to  have  a  forfeiture 
of  its  charter  declared. — Chicao  g Legal  Nrscs. 


Right  of  a  Railroad  Passenger  to  a  Seat.  , 

A  man  who  could  get  no  seat,  though  sev- 
eral other  passengers  occupied  two  or  more 
seats,  and  who  was  refused  aid  by  the  con- 
ductor, obtained  a  verdict  of  $75  in  a  justice's 
court  On  appeal  to  the  Supreme  tourt  of 
Mississippi,  the  law  of  the  case  wte  laid  dpwn 
by  Woods,  J.,  in  a  brief  opinion,  in  the  last 
sentence  of  which  it  is  doubtful  whether  the 
learned  judge  intended  to  be  pious  or  humor- 


An  untutored  deaf  mute  is  held  in  the  South 
Carolina  case  of  State  v.  IVetaon,  24  L.  R-  A. 
12<),  to  be  competent  to  testify  as  a  witness  by 
signs,  through  an  interpreter  who  is  not  an  ex- 
pert, but  who  can  correctly  interpret  the  com- 
munications. The  authorities,  old  and  new,  on 
the  subject  of  deaf  and  dumb  persons  as  wit- 
nesses, are  presented  in  the  annotations  to  the 
case. 


A  Baltimore  ordinance  imposing  a  tax  of 
$ZiJO  on  every  pole  in  a  street,  except  thuse  for 
trolley  wires  of  a  street  railway,  is  held  in 
Postal  Telegraph  Cable  Co,  v.  Baltimore,  24. 
L!  R.  A.,  161,  to  be  valid  against  a  telegraph 
company  although  it  has  accepted  the  act  of 
Congress  giving  it  the  privilege  of  running 
over  post  roads.  The  power  of  states  to  con- 
trol or  impose  burdens  upon  interstate  tele- 
graph and  telephone  companies,  is  considered 
at  length  in  a  note  to  the  case. 


That  obscene  literature,  which  the  law  should 
suppress,  does  not  include  such,  works  as  the 
''Arabian  Nights,"  Fielding's  "Tom  Jones/*  the 
works  of  Rabelais ;  Ovid's  "Art  of  Love,"  the 
"Decameron"  of  Boccacio;  the  "Heptameron" 
of  Queen  Margaret  of  Navarre;  the  "Confes- 
sions of  J.J.  Rosseau;"  Tales  from  the  ** Ara- 
bic" and  "Aladdin,"  is  very  clearly  shown  by 
Judge  O'Brien  of  the  New  York  Supreme  Court, 
in  Re  Worthingtotf  Co.,  24  L.  R.  A.  110,  and  in  \ 
a  note  to  the  case,  the  auJthoriti6s  on  the  sub- 
ject of  the  unlawfulness  of  obscene  and  inde- 
cent publications  are  fully  presented. 
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In  Scoii  r.  McNeal^^  the  Supreme  Court  of 
the  United  States  has  finally  and  satisfactorily 
settled  the  question,  upon  which  there  has 
been  more  or  less  conflict  of  authority,  whether 
letters  of  admin istratiou  upon  the  estate  of  a 
person  who  is  in  fact  alive  have  any  validity  or 
effect  as  against  him.  By  the  law  of  England 
and  America,  before  the  Declaration  of  In- 
dependence and  for  almost  a  century  after- 
ward, the  absolute  nullity  of  such  letters 
was  treated  as  beyond  dispute  Chief 
Justice  Marshall  so  decided  in  Griffith  v. 
Frazier,  8  Cranch,  9;  and  the  same  doc- 
trine was  affirmed  by  the  courts  of  Pennsyl- 
vania, Massachusetts,  Louisiana,  Alabama, 
Virginia,  South  Carolina.  New  Hampshire, 
Texas,  Missouri,*  Wisconsin,  California,  Kan- 
sas and  Illinois.  The  only  judicial  opinions 
in  which  the  validity  of  such  letters  was 
maintained  were  delivered  by  the  courts  of 
New  York  in  what  is  known  as  the  Rode- 
rid^as  cases  (63  N.  Y.  460;  76  N.  Y.  316), 
and  New  Jersey.  In  Scott  v.  McNeal,  the 
Supreme  Court  of  Washington  upheld  the 
validity  of  letters  o(  administration  issued 
after  a  lapse  of  seven  years*  absence  in  a 
proceeding  by  ejectment  where  the  pre- 
sumed dead  person  retur^ied  and  claimed 
certain  properly  theretofore  sold  by  his  ad- 
ministrator iinder  order  of.  the  probate.  In 
so  decidin|f,  the  Washinj3[toh  court  followed 
the  authority  of  the  New  York  case  and  ig- 
nored the  strong  current  of  cases  opposed 
theret^.  The  Supreme  Court  of  the  United 
States  has  reversed  this  ruling,  holding  that 
the  jurisdiction  conferred  by  Code  Wash. 
Terr.  Sec.  1299,  on  probate  courts,  to  grant 
letters  of  administration,  is  limited,  in  the 
light  of  the  common  law  and  of  other  code 
provisious  relating  to  the  subject,  to  estates 
of  deceased  persons.  Such  a  court  has  no 
jurisdiction  to  determine  that  a  living  man  is 
dead,  and  thereupon  undertake  to  dispose  of 
his  estate;  its  decision  on  the  Question 
whether  he  is  living  or  dead  cannot  oind  or 
wtop  him,  or  deprive  him,  while  alive,  of  the 
title  or  control  of  his  property.  Notice  to 
those  who,  after  his  death,  may  be  interested 
in  his  estate,  eannot  be  notice  to  him,  and 
neither  creditors  nor  purchasers  can  acquire 
any  rights  in  his  property  through  the  action 
of  a  Probate  Court,  or  of  an  administrator 
appointed  by  such  court,  dealing,  without 
notice  to  him,  with  his  whole  estate  as  if  he 
^^[re  dead.  It  is  also  held  that  brima  facie 
evidence  of  the  death  of  a  person  fcy  presump- 
tion from  his  being  absent  and  not  heard  of 
for  seven  years,  on 'which  a  Probate  Court  may 
assume  him  to  be  dead,  and  appoint  an  admin- 
istrator of  his  estate,  majr  be  overthrown  by 
{""oof,  under  proper  plea<fing^,  even  in  a  col- 
lateral  suit,  that  he  was  alive  at  the  time  of  the 
appointment  of  the  administrator.— Cd'«/rfl/ 
^a'  Journal, 


Applying  the  rule  that  a  writing  may  be  the 
subject  of  forgery,  although  not  sufficient  to 
create  a  le^al  liability,  if  genuine,  it  was  held, 
by  the  California  Supreme  Court,  in  People  v.. 
Ilfunroe^  reported  in  24  Lawyer's  Reports,  An- 
notated, p.  33,  that  an  assignment  or  sale  of 
unearned  salary,  by  a  public  school  teacher, 
might  be  the  subject  of  forgery,  irrespective 
of  the  question  whether  such  an  assignment 
would  l)e  void,  on  grounds  of  public  policy. 
With  the  case  is  a  verj*  extensive  note  on  the 
question  of  forgery  of  worthless  instruments. 


Ticket  scalping  is  aimed  at  in  an  Illinois 
statute  which  the  Court  in  Eur  dick  v.  People  y 
Lawyers' ■  Reports,  Annotated,  152,  has  held 
constitutional.  The  statute  allows  a  sale  of 
tickets  only  by  licensed  agents,  except  where 
the  seller  bought  it  with  the  bona  fide  inten- 
tion of  traveling  upon  it;  but  requires  the 
carrier  to  redeem  unused  tickets  or  parts  of 
tickets.  There  is  a  note  to  the  case  on  stat- 
utes against  ticket  brokerage  or  scalping.  See 
also  the  case  of  States.  Corbett,  24  L.  R,  A.  498. 


SUPREME  COURT  PROCEEDINGS. 


Tuesday,  October  23,  1S94. 

General  Docket. 

No.  4018.  Charles  Crawford  and  others  v. 
The  State  of  Ohio  ex  rel.  James  Devore  and 
others.  Error  to  the  Circuit  Court  of  Brown 
county. 

By  the  Court. 

An  action  in  quo  warranto  to  test  the  right 
to  hold  the  position  of  director  of  an  agricul- 
tural society  cannot  be  brought  by  piersons 
claiming  the  place  on  their  own  relation. 

Judgment  reversed  and  petition  of  relators 
dismissed. 

2880.  C>.  L.  McFarlin  et  al.  v.  Francis  Gra- 
ham. Error  to  the  Circuit  Court  of  Delaware 
county.    Judgment  affirmed. 

2972.  A.  L.  Hyde  et  al.  v.  The  .State  Na- 
tional Bank  of  Cleveland.  Error  to  the  Circuit 
Court  of  Cuyahoga  county.  Judgment  af- 
firmed. 

2978.  The  Ohio  Farmers'  Insurance  Com- 
pany V.  Jacob  R.  Moore.  Error  to  the  Circuit 
Court  of  Monroe  county.  Judgment  affirmed 
on  the  authority  of  Myron  G.  Moody  v.  The 
Amazon  Insurance  Compau}',  No.  2859,  de- 
cided by  this  court  at  its  present  teruL 

2S)83.  H.  Morganthaler  et  al.  v.  Gardner  H. 
Perkins.  Error  to  the  Circuit  Court  of  Cuya- 
hoga county.    Judgment  affirmed. 

2989.  Auj^st  Hand  v.  Caroline  Elben.  Er- 
ror to  the  Circuit  Court  of  Cuyahoga  county. 
Judgment  affirmed. 

29^.  Thomas  H.  Davis  v.  Robert  W.  Kelley, 
Receiver,  etc.  Error  to  the  Circuit  Court  of 
Meigs  county.    Judgment  affirmed. 

2993.  Walter  P.  Lowe  v.  Clarence  O.  Arey. 
Error  to  the  Circuit  Court  of  Cuyahoga  county t 
Judgment  affirmed. 
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2994.  Alexander  Campbell  et  al..  v.  A.  V. 
.Tiedemann.  Error  to  Ihe  Circuit  Court  of 
Cuyahoga  county.    Judgment  affirmed. 

3120.  The  Baltimore  &  Ohio  Railroad  Com- 
pany V.  Esther  Griffith.  Error  to  the  Circuit 
Court  of  Licking  county.    Judgment  affirmed. 

376.3.  The  State  of  Ohio  ex  rel.  Att'y  Gen*l 
V.  The  Toledo,  Walhonding  Valley  &  Ohio  R. 
R  Co,  Qtu)  warranto.  Settled,  and  case  dis- 
missed by  plaintiff.  .   . 

3838.  Jacob  Landis  et  al.  v.  The  Board  of 
County  Commissioners  of  Darke  county,  Ohio. 
Error  to  the  Circuit  Court  of  Darke  county. 
.  Judgment  affirmed  on  the  m>und  that  the 
plaintiff  has  not  such' a  special  interest  as  will 
entitle  him  to  maintain  an  action  for  an  in- 
junction. 

Spsar,  Burkrt  and  Minshai«i«,  JJ.,  dissent- 
ing. 

We  think  that  the  law  is  invalid,  on  the 
ground  that  it  is  not  competent  to  the  legisla- 
ture to  require  the  commissioners  of  a  county 
to  vacate  a  county  road;  and  further,  are  of  the 
opinion  that  the  plaintiff,  Landis,  is  shown  by 
the  record  to  have  such  an  interest  in  the  road 
as  to  entitle  him  to  maintain  .an  action  to  en- 
join its  vacation  under  the  supposed  law. 

3872.  The  Cincinnati  Inclined  Plane  Rail- 
way Co.  V.  The  City  of  Cincinnati.  Error  to 
the  Superior  Court'  of  Cincinnati.  Judgment 
affirmed  for  reasons  stated  in  the  opinion  in 
City  of  Cincinnati  v.  The  Cincinnati  Inclined 
Plane  Railway  Co.  Superior  Court  of  Cincin- 
nati' in  General  Term.  See  Vol.  30,  p.  321. 
Weekly  Law  Bulletin. 

3902.  The  B.  &  O.  and  Chicago  R.  R.  Co.  v. 
Michael  Kelley.  Error  to  the  Circuit  Court  of 
Defiance  county.  Dismissed  by  consent  at  cost 
of  plaintiff  in  error. 

3907.  The  C,  C,  C.  &  I  Railway  Compan^r 
v.  Charles  V.  Rasey.  Error  to  me  Circuit 
Court  of  Marion  county.    Judgment  affirmed. 

3940.  Andrew  Oberlin  et  al.  v.  Rezin  B. 
Wasson  et  al.  Error  to  the  Circuit  Court  of 
Wa>ne  county.  Demurrer  to  answer  over- 
rult*d.  and  judgment  of  the  Circuit  Court  af- 
firmed.   Ground  stated  in  journal  entry. 

3{>94.  The  Citizens*  Electric  Railway  Light 
and  Power  Com{>anv  v.  Samuel  McMuHen. 
Error  to  the  Circuit  dourt  of  Richland  county. 
Judgment  affirmed. 

4116.  Francis  L.S.  Darby  v.  The  State  of 
Ohio  ex  reL  Myron  T.  Palmer.  Error  to  the 
Circuit  Court  of  Fulton  county.  Judgment 
alTirmcd.  BRADBUkv,  BURKET  and  SpBAR  JJ., 
dissent  on  the  groiind  that  the  petition  does 
not  show  a  cause  of  action. 


Motion  Docket. 

2JC.3.  The  Cleveland  ^Leader  Co.  v.  Arnold 
GrceD.  Motion  by  plaintiff  to  reinstate  and 
for  an  order  to  correct  record  in  cause  No.  2821, 
<»n  the  General  Docket.    Motion  allowed. 

'J24.S.  The  Pittaburg,  Painesville  &  Fairport 
Ry.  Co.  V.  Oliver  D.  '?a:^ne.  Motion  by  de- 
tendant  to  dismiss  for  failure  to  file  printed 
briefs  in  cause  No.  9024,  on  the  General  Dock- 
et.    Motion  overruled. 


Times  of  folding  Common  Pleas  Conrts  in  1895. 


FOURTH  JUDICIAL  DISTRICT. 

FIRST  SUBDIVISION. 

Erie  Cotwfy, 

On  February  25, 1896  (Mondav). 
On  June  3,  1895  (Monday). 
On  November  4,  1895  (Monday). 
To  be  held  by  Judges  Malcolm  Kelley  and  J, 
L.  Green. 

Huron  County, 

On  January  7, 1895  (Monday). 
On  April  15.  1895  (Monda}^. 
On  September  9,  1895  (Monday). 
To  be  held  by  Judges  Malcolm  Kelley  and  J. 
L.  preen. 

Lucas  County, 

On  January  2,  1895  (Wednesday). 
On  April  2,  1895  (Tuesday). 
On  September  23  1895,  (Monday). 
To  be  held  by  Judges  R.  C.  Lemmon,  I.  P. 
Pugsley,  L.  W.  Morris. 

Sandusky  County. 

On  Februar>-  25,  1895  (Monday). 
On  June  3,  1895  (Monday). 
Oti  November  4,  1895  (Monday). 
To  be  held  by  Judges  Malcolm  Kelley  and  J. 
L.  Green. 

Ottawa  County. 

On  January  7,  1895  (Monday). 
On  April  15,  1895  (Monday). 
On  September  9,  1895  (Monday). 
To  be  held  by  Judges  Malcolm  Kelley  asd  J. 
L.  Green.  '  ' 

SBCOND   SUBQIVISION. 

Lorain  Counfy.     . 

On  Februarv  18,  1895  (Monday). 
On  May  13,  1895  (Monday). 
On  October  28, 1895  (Monday). 
To  be  held  bv  Judges  A.  C.  Voris  and  David 
J.  Nyfe. 

Medina  County. 

On  January  14,  1895  (Monday).' 
On  April  8, 1895  (Monday). 
On  ^tember  23,  1895  (Monday). 
To  be  held  by  Judges  A.  C.  Voris  and  David 
J.Nye. 

Summit  County. 

On  January  7,  1896  iMonday). 
On  April  29,  1895  (Monday). 
On  September  23,  1895  (Mondajr). 
To  be  held  by  Judges  A.  C  Voris  and  David 
J.Nye. 

THIRD  SUBDIVISION. 

Cuyahoga  County^, 

^On  January  2,  1895  (Wednesday). 

On  April  2,  1896  (Tuesdav). 

On  September  16,  1896  (Monday). 

To  be  held  b^  Judges  E.  T.  Hamilton,  A.  W. 
Lafnson,  Carloa  M.  Stone,  Conway  W.  Xoblc. 
John  C.  Hutchins,  Walter  C.  Ong. 
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COMMUNICATIONS  SOLICITED. 

Contribudofis^  items  of  news  about  courts^ 
judges  and  lawyers;  queries  or  comuieuts; 
criiicisms  on  various  taw  qtiestions :  addresses 
on  iegal  topics,  or  discussions  upon  points  oj 
interest,  tis  wctl  as  important  decisiotts,  are 
soiiiiUd  from  viembers  of  ttte  bar  and  those 
i»kf  t'sted  in  legal  proceedings. 


Judge  L.  W.  Morris,  of  Toledo,  who,  at  the 
last  state  election  was  elected  oije  of  the  judges 
of  the  Court  of  Cominon  Pleas  of  this  subdivi- 
sion, has  recently  assumed  the  duties  of  his 
office  in  Lucas  County  Conixnon  Pleas.  Judge 
Morris'  predecessor  in  office,  the  Hon.  Gilbert 
Harmon,  who  for  five  years  occupied  that  posi- 
tion, is  a>x>ut  to  resume  his  practice  in  the  city 
of  Toledo.  Judi'e  Harmon  during  his  term  of 
office  demonstrated  himself  to  Ijc  an  honest 
sinctrre  and  efficient  judge. 


The  Supreme  Court  of  Pennsylvania  on  Oct 
*^-W,  94,  affirmed  the  judgment  of  the  Ve- 
nango county  courts  in  the  case  of  Carter  v. 
The  Standard  Oil  Company,  A  deal  had  been 
made  by  which  The  Standard  Co.  was  to  buy 
out  The  Producers*  acd  Refiners*  Oil  Company. 
garter,  a  stockholder,  .objected  and  secured  an 
injunction  in  the  court  below  by  which  the 
<i«al  was  stopped.  On  the  a1)ove  date  the  Su- 
preme Court,  without  entering  into  a  discus- 
sion of  any  of  the  questions  involved,  made 
the  injunction  pemianen  t.  The  decision  of  this 
fase  will  probably  have  the  effect  of  stopping 
^hc  Standard  Co.  in  its  absorption  of  independ- 
ent oil  refineries,  so  far  as  the  State  of  Penn- 
\vlvania  is  concerned. 


Attorney  General  Olney  has  rendered  an 
opinion  on  the  South  Carolina  case  presented 
by  Governor  Tillman,  in  which  he  sustains 
the  opinion  of  the  Secretary  of  the  Treasury, 
holding  thkt  the  state  has  no  authority  in  law 
to  enter  Government  bonded  warehouses  for 
the  purpose  of  seizing  whisky  declared  by  the 
state  law  to  be  subject  to  confiscation. 

It  is  a  noteworthy  fact  in  commercial  law, 
that  the  courts  throughout  the  country  are 
making  some  innovating  decisions  concerning 
questions  arising  out  of  chattel  mortgage  con- 
troversies. It  is  the  obvious  policy  of  the  law, 
as  interpreted  by  tlie  courts,  to  curtail  the 
power  of  debtors  tp  prefer  creditors  by  the 
execution  of  chattel  mortgages,  so  that  there 
will  be  no  possibility  of  defrauding  or  prejudic- 
ing preneral  creditors.  We  call  our  readers*  at- 
tention to  the  interesting  opinion  of  Judge 
Pryor,  of  the  New  York  Court  of  Common  Pleas, 
rendered  in  Hedges^  as  receiver,  etc.  v.  Pol- 
hemus  et  aL,  printed  in  full  in  this  issue  of  the 
Legal  Kbws,  and  \diich,  so  far  as  that  court  is 
concerned,  settles  an  important  chattel  mort- 
gage question. 

Judge  Dever  of  the  Court  of  Common  Pleas 
of  Scioto  county,  O.,  in  the  case  of  Creekbaum 
V.  Sohner,  recently  decided  that  where  a  sol- 
dier's widow  draws  a  pension  from  the  govern- 
ment, a  part  of  which  pension  is  drawn  on  ac- 
count o(  a  child  of  the  deceased  soldier,  under 
Sec.  4702  of  the  federal  statutes,  the  widow  is 
under  no  le^al  obligation  to  pay  to  such  child, 
on  its  reaching  its  majority,  the  amount  so  re- 
ceived by  the  widow  on  the  child's  account. 


A  Georgia  paper  tells  how  a  magistrate  tried 
with  rather  poor  success  to  imitate  the  judg- 
ment of  Solomon,  .lie  was  perplexed  by  the 
conflicting  claims  of  two  women  for  a  baby, 
each  contending  that  she  was  the  mother  of  it. 
The  judge  rememl>ered  Solomon,  and  drawiug 
a  bowie  knife  from  his  boot,  declared  he  would 
give  half  to  each.  The  women  were  shocked, 
but  bad  no  doubt  of  the  authoritv  and  purpose 
of  the  judge  to  make  the  proposed  compromise. 
"  Don't  do  that,"  they  both  screamed  in  unison, 
*•  you  can  keep  it  yourself" 

COURTS  CAM  MOT  ACT. 


Mo  Appeal  from  the  Decision  of  the  Ohio  Super- 
visor Until  after  Election. 

The  Supreme  Court  of  Ohio  on  October  30th 
rendered  a  very  important  decision  in  the 
Mercer  county  blanket  ballot  case,  a  mandamus 
proceeding  brought  on  the  relation  of  Chap- 
man, the  Republican  candidate  for  county 
recorder.  .  The  facts  in  the  case  are  these : 

The  Populist  Convention  in  Mercer  county 
appointed  a  committee  to  nominate  a  couniy 
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ticket  and  certify  the  same  to  the  Deputy 
Supervisors  This  was  done.  The  same  cand- 
idates were  nominated  by  the  Republicans 
and  by  over  300  citizens,  who  nominated  by 
petition.  .A-fterward  some  Populists  held  a 
rump  Convention  and  repudiated  the  first 
ticket  and  nominated  another.  The  Demo- 
crats sou>;ht  to  prevent  the  placinj^  of  the 
independent  ticket  on  the  official  ballot.  The 
Election  Ho.ird  could  reach  no  agreement, 
and  the  mutter  was  referred  to  the  Chief 
Supervisor  of  Elections,  the  Secretary  of 
State,  who.  after  a  careful  investigation, 
onlered  that  the  first  or  regular  Populist 
ticket  and  the  independent  ticket  should  go 
upon  the  official  ballot.  The  Democratic  mem- 
bers of  the  Hoard  refused  to  obey  this  order, 
and  went  to  the  Common  Pleas  Court  and 
made  application  for  an  injunction  to  restrain 
the  Board  from  following  the  Chief  Super- 
visor's instructiou.s  in  the  matter. 

Chapman  then  filed  application  for  a  writ  of 
mandamus  in  the  Supreme  Court  to  compel 
the  Board  of  Deputies  to  make  up  the  ofHcial 
ballot  as  directed  by  the  Chief  Supervisor. 
As  soon  as  the  Democrats  learned  of  the  pro- 
ceedings iu  the  Supreme  Court,  they  under- 
took to  forestall  its  action  by  urging  the 
injunction  matter  on  to  a  hearing  at  Chambers 
before  Judge  Ritchie  of  the  Mercer  County 
Common  Pleas.  Judge  Ritchie  revoked  the 
temporary  injunction  so  far  as  it  related  to  the 
Populist  ticket,  but  made  it  permanent  as  re- 
lating to  the  independent  ticket. 

Attorneys  for  the  Democrats  then  appeared 
before  the  Supreme  Court,  and  argued  that  as 
another  Court  had  taken  jurisdiction  in  the 
matter,  the  Supreme  Court  could  not  interfere 
except  on  appeal.  But  the  Supreme  Court 
held  that  the  Common  Pleas  Court  had  no 
jurisdiction ;  that  where  the  Board  of  Deputy 
Supervisors  had  appealed  to  the  Chief  Super- 
visor, the  decision  of  the  latter  was  final  until 
after  election,  when  the  courts  would  have 
jurisdiction;  and  that  any  other  decision 
would  be  fatal  to  the  election  law,  as  legal  con- 
testa  might  spring  up  in  every  county  and 
district,  involving  the  courts  and  leading  to 
endless  confusion  and  expense.  Judge  Brad- 
burv  dissented  front  the  decision. 


torney -general  rendered  the  following  opinion 
to  the  governor: 

"  In  reply  to  your  inquir}'  of  this  date  I  l>e>» 
to  say  that  section  4  of  artic.e  15  of  the  consti- 
tution provides  that  no  person  shall  be  elected 
or  appointed  to  any  ofBce  in  this  state  unless 
I  he  possesses  the  qualifications  of  an  elector. 
What  constitutes  the  c^ualifications  of  au 
elector  are  defined  in  section  1  of  article  •>  of 
the  constitution,  which  reads :  *  Every  male 
citizen  of  the  United  States  of  the  age  of 
twenty-one  years,  who  shall  have  been  a  resi 
dent  of  the  state  one  year  next  preceding  an 
election,  and  of  the  county,  township  or  wani 
in  which  he  resides,  such  time  as  may  be  prc>- 
vided  by  law,  shall  have  the  qualifications  of 
an  elector  and  l>e  entitled  to  vote  at  all 
elections.' 

"  If  the  position  of  notary-  public  is  an  oiSct 
within  the  meaning  of  the  section  of  the  con- 
stitution I  have  quoted,  then  I  take  it  that  a 
woman  cannot  be  appointed  a  notary  public, 
for  she  does  not  possess  the  qualifications  of 
an  elector  as  defined  by  the  constitution.  Such 
is  the  effect  of  the  decision  of  the  supreme' 
court  iu  IVarwick  v.  State,  25  O.  S.,  tTi,  iA. 

'*But  it  is  said  that  women  now  have  the 
qualifications  of  an  elec.tor  in  school  elections 
by  virtue  of  the  act  of  April  24,  1894  ( 91  O  L.. 
182).  But  this  is  a  limited  right.  It  gives 
women  the  right  to  vote  at  school  elections, 
and  also  to  be  voted  for  at  such  elections. 

"The  fact  that  women  are  now  permitted  by 
legislative  act  to  vote  and  be  voted  for  at 
school  elections  does  not  make  a  woman 
eligible  to  hold  any  office  in  this  state.  And 
yet  if  this  power  to  vote  at  school  elections 
makes  a  woman  eligible  to  be  a  notary  public, 
it  fhakes  her  eligible  to  be  elected  or  appointed 
to  any  office  within  the  state.    • 

"  In  the  above  I  have  given  my  view  of  what 
the  law  is,  not  m^  opinion  as  to  what  it  ought 
to  be.  I  think  it  would  be  a  good  thing  if 
women  were  eligible  for  appointment  as  nota- 
ries public.'* 


NO  FEMALE  NOTARIES  PUBLIC  IN    OHIO. 


So  Says  the  Attorney-General. 
In  response  to  a  question  submitted  to  At- 
torney-General Richards  by  Governor  McKin- 
ley  as  to  whether  women  are  eligible  to  ap- 
pointment in  Ohio  as  notaries  puldic,  the  at- 


LASCSNY  BY  HUSBAND  FROM  WIFE. 

In  Sear  fey  v.  State^  decided  in  the  Supreme 
Court  of  Indiana,  in  September,  1894  (38  N.  E. 
R.,  3o),  a  note  of  which  was  published  in  a 
recent  number  of  The  New  York  Law  Journal. 
it  was  held  by  the  coiirt  that  if  a  husband  takes 
his  wife's  personal  property,  under  circum- 
stances which,  were  he  a  third  person,  would 
constitute  larceny,  he  is  guilty  of  that  oflBense. 
'the  Coiirt  said,  in  part :  "The  main  con- 
tention upon  which  appellant's  counsel  rely  iu 
their  able  brief  is  that  husband  and  wife,  liv- 
ing together  as  such,  cannot  steal  one  from  the 
other ;  that  to  constitute  a  valid  charge  of  lar- 
ceny the  indictment  should  show  that  at  the 
time  of  the  alleged  crime  they  were  living  sep- 
arate and  apart,  and  that  the  taker  then  had 
neither  the  possession  nor  ngbt  to  possession 
of  the  other's  property.  This  is  urged  at 
great  length  with  liberal  quotations  frtfni  the 
common  law  and  sacred  lustory,  to  the  effect 


CHATTEL  MORTGAGK. 
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Ihit  hushatui  an<1  wife  are  one  perstni,  aiici 
htme  incapable  of  hir<?eiiy  oue  from  the  other. 
Sr.  h  was  the  law  for  ages,  and  so  remains, 
un'.e>s  overthrown  by  the  legislative  enact- 
ment^ of  18>1  atul  prior  there lo." 

The  Court  then  citetl  several  of  the  statutes 
ot  Imtiana,  which  abolish  the  legal  dtsab.lities  of 
marriett  women  to  make  contracts ;  greatly 
enlarge  their  pers(.ual  rights;  and  clothe  them 
%Mth  the  power  to  acquiie,  hold  and  tlispose  of 
property  the  same  as  a  feme  soU\  and  which 
statutes  are  substantially  the  same  as  those 
pertaining  to  the  rights  of  married  women 
now  in  force  in  Ohio.  The  Court's  opinion 
proceeds  and  concludes,  as  follows  : 

"Prior  lo  the  enactment  of  the  several 
sectionfeof  the  statutes  of  this  state,  the  com- 
mon law  fiction  prevailed  of  the  legal  unity  oi 
husband  and  wile.  In  the  eye  of  the  law  they 
were  oue  person,  and  the  husl>and  was  that 
person.  In  Blackstone^s  Commentaries  (  book 
•J,  sec, -tJ:;),  the  old  ru»e  is  thus  stated  :  *.\  ' 
method  of  acquiring  property  in  goo<ls  and 
chattels  is  by  marriage,  whereby' tho,se  chattels 
which  helouge<l  formerly  to  the  wife  are  by  act 
of  law  vested  in  the  husband,  with  the  same 
•leiiree  of  property  and  the  same  powers  as  the 
>ft.:e  when  sole  hail  over  them.  1  his  depends 
'.Mtirely  on  the  notion  of  a  unity  of  person 
iHfiMeen  the  husband  ami  wife,  it  being  held 
lliat  they  are  one  person  in  law,  so  that  the 
lutire  l)eing  and  existence  of  the  woman  is 
*usp«:nile<'  duriiig  coverture,  or  entirely 
merged  or  incorporated  in  that  of  the  husband ; 
anil  hence  it  follows  that  whatever  personal 
pn»perty  Monged  to  the  wife  before  marriage 
ijisolutely  vested  in  the  husband.*  The 
Itemed  Jodge  below  held  the  indictment  good 
u\)OH  the  ground  that  the  recent  statutes  give 
the  wife  exclusive  control  and  authority  over 
her  persona]  property,  and  have  greatly  en- 
larged her  personal  rights  as  to  the  disposition 
thereof,  making  contracts  and  doing  whatever 
a  hw  soU  might  do,  and  that  the  effect  of 
such  statutes  is  to  sever  the  unity  of  person 
and  community  of  property  heretofore  exist- 
ing between  husband  and  wife.  There  seems 
to  be  sound  logic  in  this  position.  By  virtue 
of  these  beneficent  statutes,  a  woman  may 
hold  her  own  property,  make  her  own  money, 
tnter  into  her  own  contracts,  pay  her  own 
JJtbts.  She  may  even  contract  with  her  own 
husbaud.  If  he  defrauds  her,  she  may  recover. 
If  a  woman  may  contract,  under  these  statutes, 
with  her  husband,  and  recover  for  a  breach  of 
contract,  or  for  cheating  her,  it  would  seem 
reasonable  to  conclude  that  he  may  steal  from 
her  also,  where  the  circumstances  attending 
the  wrongful  act  arc  such  that,  if  performed 
hy  another,  it  would  constitute  a  felonious 
asportation.  Under  the  enabling  statutes  of 
Indiana  the  husband's  interest  in  the  wife's 
Koods  and  chattels  is  abolished,  and  with  its 
oestruction  the  right  also  to  fraudulently  mis- 
appropriate them.  In  Garrett  v.  State  (109 
Ind.,.Vi7, 10  N.  E.,  .>70),  the  defendant  was  in- 
nicted  for  burning  the  property  of  another 
person,    to-wit,     the     property     of      Hannah 


Garrett.  The  evidence  showed  that  he 
and  his  wife,  Hannah,  the  owner  of  the 
dwelling  house  so  destroyed,  occupie<l, 
used  and  dwelt  therein  as  their  habi- 
tation, and  yet  this  court  said  :  *  If  a  man  un-* 
lawfully,  feloniously,  willfully  and  maliciously 
sets  fire  to  and  burns  the  dwelling  house  of 
his  wife,  wherein  .she  permits  him  to  live  with 
her  as  her  husband,  he  is  guilty  ol  the  crime  of 
arson,  as  such  crime  is  defined  in  our  statute.' 
Arson,  as  defined  in  our  statutes,  is  an  offense 
against  the  property,  as  well  as  the  possession. 
Larcfeny  is  also*an  offense  against  the  right  of 
private'property,  and,  if  the  husband  can  com- 
mit the  crime  of  arson  against  her  private 
property,  it  would  seem  to  follow  as  a  legal 
conclusion  that  he  can  also  perpetrate  the 
crime  of  larceny  of  the  wife's  goods.  In  our 
opinion,  the  judgment  of  the  trial  Court 
should  be,  and  it  is,  affirmed." 


CHATTEL  MORTGAGE. 


Avoided  by  Receiver  in  Supplementary 
Proceedings. 

I  New  York  Common  Picas,  i 

Kquity  Term,  October.  18m. 

Jon   K.    Hkdgks,   as   Receiver,  etc.,  v.    John 

POLHKMIS  KT  AT,. 

K  rescn*atioii  hi  a  chattel  inert f^MRe  \it  the  rij^ht  lo 
the  uHeby  the  mortjLraKor  orKOuieol  the  thinfctniort- 
/^aged,  which  u»c  involvts  tht*  cou^iutnption  of  the 
thiiif(.i«.  of  itself,  aft  afi^inst  creditors,  avuids  the  iiiort- 


Though  ihc  right  to  avoiit  the  morlKnRe  may  not  t»e 
aHuerted  by  a  creditor  before  armed  with  proper  pro- 
cess, yet  when  he  perfects  his  lien  he  may  enforce  the 


right*  although  meanwhile  the  mortgagee  geta  potMrs- 
sion  ol  the  things  mortgaged  by  virtue  of  the  mort- 
gage and  .sella  them  in  satiafaction  of  the  mortgage 
.lebt. 

\  receiver  in  supplementary  proceedings  may  avoid 
the  mortgage  in  tJehalf  ol'ihe  ireditor  he  represents. 

Pryor,  J. 

On- behalf  of  creditors,  plaintiff,  a  re- 
ceiver in  supplementary  ]>roceedings, 
challenges  the  validity  of  a  chattel  mort- 
gage on  the  ground  that  it  reserves  to  the 
mortgagor,  not  only  the  possession,  but 
the  "use"  of  the  things  mortgaged. 

Of  the  things  the  use  of  which  is  per- 
mitted to  the  mortgagor,  some  are  neces- 
sarily consumed  by  the  u.se;  e.  g.,  "cash 
in  hand,"  for  the  restitution  of  which  no 
provision  is  made:  "paper,  envelopes, 
stationery,  etc."  As  to  these,  indi.sput- 
ably,  the  mortgage  is  void  (Hangen  v. 
Hachettuister,  114  N.  Y.,  o6r»;  Bracket  v. 
Harvey.  91  N.  Y.,  214).  And  if  vofd  in 
part  it  is  void  ///  toto  (Rnssell  \.  Winner 
37N.  Y.,  591). 

Assuming  the  mortgage  invalid  as  to 
creditors,  still  the  mortgagee  contends 
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that  his  title  is  unimpeachable,  because 
he  got  possession  and  disposed  of  the 
goods  in  payment  of  his  debt  before  the 
creditors  were  in  a  position  to  attack  the 
mortgage. 

If  the  infirmit}'  in  the  mortgage  were 
merely  that  it  was  not  accompanied  by 
possession,  then  a  supply  of  the  defect 
before  the  lien  of  creditors  attached 
might  be  available  to  the  mortgagee. 
But  here  the  fact  that  vitiates  the  mort- 
gage is  what  the  law  characterizes'  and 
condemns  as  fraud  in  itself,  not  simply  as 
evidence  of  fraud ;  and  since  the  posses- 
sion and  sale  by  the  mortgagee  were 
under  and  b}'  virtue  of  the  mortgage,  in 
law  a  void  instrument,  it  is  clear  to  dem- 
onstration that,  as  against  pursuing  cred- 
itors, he  acquired  the  things  mortgaged 
by  no  valid  title.  The  mortgage  was 
void  ab  initio ^  and  so  incapable  of  cure  or 
confirmation  ( Afandevi/lc  v.  Avery,  124  N. 
Y.,  376,  38o ;  Karnst  v.  Gane,  186  N.  Y., 
316,325). 

True,  the  creditor  could*  not  assert  his 
right  against  the  mortgage  until  armed 
with  proper  process;  but  the  right  never- 
theless existed,  and  was  susceptible  of 
enforcement  the  moment  he  perfected 
his  lien  bv  judgment  and  execution 
{Karnst  v.  'Cane,  136  N.  Y.,  316). 

That  the  plaintiff  may  impeacji  the 
mortgage  is  settled  beyond  controversy 
{Mayideviiie  v.  Avery.  124  N.  Y..  376.  385). 

Indeed,  the  adjudications  in  that  case 
are  quite  conclusive  on  all  the  points  in 
dispute  between  these  litigants. 

Judgment  for  plaintiff,  with  costs. 

c  harUs  M.  Earle,  for  plaintiff. 

James  Parker y  for  defendant. — N,  Y, 
LaiiJoiirnaL  Oct.  24,  1894. 


DOWER. 


.  Seizin  of  Husband  Either  in  Fact  or  in  Law 
Essential. 

[  New  York  Court  of  AppefiU.] 

October,  1894. 

Susan  A.  Phelps,  Respondent,  v.  John   W. 
Phelps,  et  al,  Appellants. 

A  wife  has  no  inchoate  dower  iu  lancis  purchased 
with  the  moneys  of  her  husband,  and  by  his  direction 
conveyed  to  a  third  person  to  be  held  and  disposed  o( 
for  the  husband's  benefit,  even  though  the  purpose  is 
to  defeat  the  claiin  of  dower. 

The  right  of  the  husband  to  his  pe^sonnl  property  is 
absolute,  and  the  real  estate  purchased  therewith  is 


free  frotn  the  claim  of  dower  if  effectual  mrans  hare 
been  employed  to  avoid  seisin  in  lact  or  iu  law  iii  the 
husband. 

An  instrument  executed  by  the  person  to  whom  ?uch 
conveyance  is  made  by  which  it  is  provided  that  the 
husband  *  sha'.I  rtceive  all  the  benefit  of  and  ha\e  lull 
control  over  "  such  lands,  is  purely  executory  and  is 
not  a  **  grant  "  or  the  right  of  |>oasession  such  ai>  wiU 
create  a  IckbI  estate  within  cection  47  of  the  Statute  of 
VseK  and  Trusts. 

Appeal  from  a  judgment  of  the  General  Term 
of  the  Second  Department,  entered  upon  an 
order  wliich  aftlrmed  an  interlocutory  jndg- 
ment  overruling  the  separate  demurrers  of  the 
defendants  to  the  complaint  The  case  ap- 
pealed upon  a  certificate  by  the  General  Term 
as  to  the  desirability  of  a  decision  by  this  court 
of  the  questions  arising  upon  the  demurrers^ 

Herbert  T.  Ketcham  for  appellants  (Albtrrt 
G.  McDonald,  attorney):  James  D.  Bell  for  re- 
spondent (Dailey,  Bell  &  Crane,  attorneys). 


Gray,  J. 

This  is  an  action,  in  equity,  brought 
by  a  wife  to  establish  and  to  protect  an 
inchoate  right  of  dower  in  certain  lands 
now  held  by,  and  in  the  name  of,  a  third 
person,  but  which  were  paid  for  by  the 
plaintiff's  husband,  and  also  to  establish 
her  dower  right  in  the  proceeds  of  the 
sale  of  certain  other  lands  similarly  pur- 
chased and  held.  Her  complaint  having 
been  demurred  to  for  insufficiency  to 
state  a  cause  of  action,  we  must  assume 
all  its  avennents  of  material  facts  to  be 
true.  After  alleging  a  marriage  and  the 
birth  of  children,  she  sets  forth  a  separa- 
tion between  herself  and  her  husband, 
caused  by  his  neglect,  wrong  conduct  and 
desertion.  She  alleges  that  since  his 
desertion  of  her,  **with  the  intent  and 
purpose  of  defrauding  her  of  her  dower 
rights  in  his  real  estate,  her  husband  had 
purchased  various  pieces  of  land,  and 
caused  the  title  to  be  taken  in  the  name 
of  one  Lewis,  as  a  dummy  in  the  trans- 
action, under  an  agreement  and  arrange- 
ment with  the  said  Lewis  that  the 
said  defendant"  (meaning  her  husband) 
"should  receive  all  the  benefit  of  and 
have  full  control  over  said  property, 
which  agreement  was  in  writing." 

She  alleges  that  her  husband  "  retain- 
ed and  exercises  full  possession  and  con- 
trol over  the  same,"  and  that  when  he 
desired  to  dispose  of  any  of  the  property, 
he  would,  "  under  the  agreement  and  ar- 
rangement with  said  Lewis,  present  the 
deeds  and  papers  to  him,  which  said 
Lewis,  under  his  agreement,  was  bound 
to  execute;"  that  all.  of  the  property, 
with  the  exception   of  one  piece,  was 
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thus  disposed  of  by  her  husband  '*  to 
bona  fide  purchasers,  without  notice  of 
the  dower  interest  of  this  plaintiff,"  and 
that  her  husband  "  received  the  full 
amount  of  the  purchase  money  paid  for 
the  same,  for  his  own  use  and  benefit." 
She  then  proceeds  to  describe  the  piece 
remaining  unsold,  which  she  alleges  to 
have  been  conveyed  by  Lewis,  at  the  re- 
quest of  her  husband,  without  considera- 
tion, to  the  defendant  Goodwin,  a  partner 
of  her  husband,  "who  was  to  hold  the 
same  under  the  same  agreement  that  said 
Lewis  had  with  her  husband,"  and  as  to 
this  property  the  plaintiff  charges  her 
husband  to  be  the  real  owner.  She  prays 
for  a  decree  which  will  adjudge,  because 
of  these  transactions  and  their  fraudulent 
purpose«that  the  proceeds  received  by 
her  husband  upon  the  sale  of  any  of  this 
property  "are  still  real  property,  and  that 
this  plaintiff  has  an  inchoate  right  of 
dower  in  the  same ;  **  that  her  husband  be 
ordered  to  pay  one-third  of  these  pro- 
ceeds into  court,  there  to  be  held  and  in- 
vested, etc.,  etc.,  and  that  as  to  the  land 
held  by  Goodwin,  it  be  adjudged  to  be 
subject  to  her  inchoate  right  of  dower, 
etc.,  etc.         ' 

With  this  as  a  syifficient  summary  of 
the  material  facts  of  her  complaitit,  we 
are  confronted  with  a  pretended  cause  of 
action,  for  which  I  am  unable  to  find  any 
sufficient  basis  in  dur  Revised  Statutes, 
to  which  we  must  look  for  the  authority 
for  the  claim  of  a  wife  to  be  entitled  to 
dotflrer  in  lands.  To  entitle  the  wile  to 
dower  the  husband  must  be  seized  either 
in  fact  or  in.  law  of  a  present  freehold  in 
the  premises,  as  well  as  of  an  estate  of 
inheritance.  That  proposition  follows 
from  the  language  of  the  section  in  the 
Revised  Statutes,  that  "a  widow  shall  be 
endowed  of  the  third  part  of  all  the  lands 
whereof  her  husband  was  seized  of  an 
estate  of  inheritance  at  any  time  during 
the  marriage.** 

How  can  seizin  be  predicated  of  the 
plaintiff's  husband  with  respect  to  the 
lauds  purchased  through  the  use  of  his 
moneys,  but  never  conveyed,  nor  agreed 
to  be  conveyed,  to  him  ?'  The  plaintiff, 
certainly,  had  no  control  over  the  use 
which  her  husband  chose  to  make  of  his 
personal  estate.  That  was  his  absolutely 
and  she  had  no  interest  in  it  which  she 
could  assert,  beyond  a  claim  upon  him 


for  the  support  of  herself  and  their  child- 
ren. He  might  have  chosen  to  use  it  in 
the  acquisition  of  any  of  the  many  kinds 
of  personal  property,  without  any  right 
on  the  part  of  his  wife  to  complain  of,  or 
to  interfere  in  his  acts.  Instead  of  con- 
fining his  use  of  his  moneys  to  purchases 
of  personal  property,  or  instead  of  put- 
ting them  into  land  and  of  taking  title  to 
himself,  he  has  adopted  methods  set  forth 
in  this  complaint  for  its  use,  and  they 
were  effectual  to  prevent  the  vesting  in 
him  of  any  legal  estate  in  the  realty,  al- 
though paid  for  with  his  moneys.  He, 
undoubtedly  intended  to  prevent  his  wife 
from  acquiring  any  dower  right  in  the 
real  property,  in  the  purchase  and  sale  of 
which  he  was  dealing  through  his  friend; 
but,  unless  he  was  actually  seized,  or  un- 
less he  had  such  a  seizin  at  law  as  would 
entitle  him  to  its  possession,  it  is  difficult 
to  see  how  his  wife  could  claim  that  she 
ever  gained  any  dower  interest.  Her 
complaint  seems  to  concede  that  her  hus- 
band acquired  no  legal  title  unless 
through  the  agreement  alleged  to  have 
existed  between  him  and  Lewis.  But 
that  agreement  is  not  one  which  could 
operate  to  vest  in  her  husband  any  right ' 
to  the  actual  possession  of  the  property 
conveyed  to  Lewis;  The  agreement  is 
purely  executory  in  its  nature  and,  if  not 
complied  with  by  Lewis,  would  only 
have  given  to  Phelps  a  .cause  of  action  in 
damages  for  its  breach.  Taken  at  its 
strongest  meaning,  it  cannot  be  said  to 
import  any  grant  by  Lewis  of  any  inter- 
est in  the  property  to  be  acquired  by 
him,  through  which  a  legal  estate  would 
arise  in  favor  of  Phelps.  It  does  not  rise 
beyond  the  promise  of  Lewis  that  Phelps 
should  have  the  full  control  and  enjoy- 
ment of  whatever  real  property  he  might 
become  vested  with  the  title  to,  under 
their  arrangement.  Phelps*  rights  rested 
in  the  mere  promise  of  Lewis.  It  is 
manifest  from  the  .statute  that  notwith- 
standing the  consideration  for  the  grant 
of  the  real  property  to  Lewis  was  paid  by 
Phelps,  the  title  vested  in  the  grantee, 
free  of  all  claims;  except  the  claim  which 
creditors  might  assert  that  the  transac- 
tion was  fraudulent  as  to  them  (see  sec- 
tions 61  and  52  of  the  article  on  Uses  and 
Trusts).  It  is  needless  to  argue  that  . 
wives  cannot  qome  under  that  classifica- . 
tion. 
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The  position  of  a  wife  with  respect  to 
her.  husband's  property  is  limited  by  the 
Revised    Statutes,   and   unless   she   can   Surktiks— On  bond  of  assignee  concluded  by 

his  settlement— How  release  of  one  surety 
operates  against  others. 

1.  While  suretieti  arc  not  liable  beyond  the  plain 
terms  of  their  engagement,  the  rules  governing  the 
interpretation  of  their  contracts,  are  not  diflexcnt 
from  those  which  are  applicable  in  the  confttructioa 
of  all  written  agreements :  and  it  is  enough  in  anv 
written  contract  that  the  intention  of  the  parties 
clearly  appear,  though  it  be  not  expressed  in  the  most 
appropriate  words. 

±  A  duly  executed  bond  of  an  assignee  for  the  ben- 
efit of  creditors,  which  recites  that,  by  a  certain  cerd 
of  assignment  he  was  appointed  "trustee"  for  the 


the  amount  found  due  the  successor  of  the  aiisignee 
he  having  resigned,  on  the  settlement  of  his  account«. 
the  sureties  are  concluded  by  the  Mttlement.  and  in 
the  absence  of  fraud  or  cftllusion  can  neither  quest ioa 
the  correctness  of  the  settlement,  nor  demand  a  re- 
hearing of  the  accounts:  nor  will  they  be  heard  to 
assert    that   the  assets  with   which    the  asMgnee  ' 


It  results  from  my  consideration  of  the 
case  that  the  order  and  judgment  below 


bring  herself  within  their  limitations  she 
is  without  the  right  to  assert  any  claim 
to  it.  Concededly,  in  this  case  the  hus- 
band was  never  seized  of  the  property  in 
question,  and  the  agreement  set  forth, 
and  which  is  claimed  to  confer  upon  him 
its  real  ownership,  could  create  no  inter- 
est   or    right    to    possession.       If  it  were    of  assignment  he  was  appo 

possible    to    assume    a    right    in     Phelps,    purposes  therein  expresse<l.  and  is  conditioned  lor  the 
r         J  ^,  °^    ^  ...        faithful  performance  by  him  of  all  his  duties  a»  *  snch 

based   upon    the   agreement,  to    maintam    trustee  'According  to  law.  binds  the  sureties  for  ihe 

an  action  for  the  reconveyance  by  Lewis  j  [J^^^^'J'J^JJ/'^^^^^^^  **  assignee,  under 

to  himself  of  the   lands,  such  an  aSSUmp-  i     »•    in  an  action  on  such  a  bond  for  the  recorery  of 

tion  clearly  negatives  any  idea  of  the  ex- 
istence of  a  legal  estate  in  Phelps.  We 
may  assume,  as  it  is  alleged,  that  he  was 
to  receive  the  benefits  arising  from  the 
lands:  but  if  there  was  a  beneficial  use,  j  Jj;^^/,;^^^;"  *»"  *^^°""''*^^^^*  "«' *»^  property  of  ihe 

.  it     must    be    united    with   a    right   to   the        1      ihe  sureties  on   the  bond  of  such  ail   assignee. 

,         •    i.^       1  •    i_    •  1.     11  ,    when  he  has  failed  to  pay  the  money  in  ht*   hands  to 

possession    (  a  right  winch    is  not  allegecl    his  succes^cor  in  truKt.  are  joint  debtors,  within  the 

here^  before  we  can   nerreive   the    exiKt-    purview  of  section  :uti6.  of  the  Revised  statu ttrs :  ai.d 

nerc;  uciore    we   can    percei\e    tne    exist    ,  ^compromise  with  and  release  of  one  surety,  win  not 

ence  of  anj*  estate  upon  which  a  claim  of  discimrge  the  others. 

J  u    ^*  J  •''.    Such  release  operates  as  a  payment  on  the  liahil- 

dower  may  be  impressed.  ■ 

It  is  not  pretended  that  any  precedent 
exists  in  the  decisions  of  the  courts  of 
this  state  for  the  maintenance  of  this 
action.  So  far  as  ni}-  examination  has 
gone,  I  am  unable  to  find  in  the  adjudged 
cases  any  support  for  the  proposition 
that  a  right  to  dower  can  be  asserted  ex- 
cept with  respect  to  real  property  of 
which  the  husband  was  actually  seized 
during  his  lifetime,  or  to  the  actual  seizin 
of  which  he  had  a  legal  right.  The  cases 
referred  to  by  the  respondent's  counsel  i  ton  county. 

in  the  reports  of  the  courts  of  other  states  i  The  original  action  was  brought  in  the 
are  inapplicable  in  the  construction  ofiCoiut  of  Common  Pleas  of  Hamilton 
the  statutes  of  our  own  state.  They  may  |  county,  by  I.  J.  Miller  and  Gustav  Tafel 
or  may  not  turn  upon  the  wording  of  las  Trustees  of  the  estate  of  Edward 
particular  statutes ;  and,  however  it  may  1  Purcell  under  an  assignment  for  the  ben- 
be,  they  cannot  control  when  our  own  :  efit  of  creditors,  against  John  B.  Mannix. 
statutes  are  in  question.  '  John    Holland,    Charles     Stewart     and 


ity  equal  to  the  released  surety's  proportionate  »»hare 
thereof,  but  does  not  prevent  the  creditor  front  pro- 
ceeding against  the  other  sureties  for  the  balance: 
nor  is  the  released  surety  a  necessary  party  to  soch 
proceed  ini(. 

C.  The  released  surety's  proportionate  share  of  the 
liability  is  determined  from  the  number  of  the  sure- 
tit  s.  and  the  amount  of  the  total  liability,  and  not 
from  any  agreement  between  them  fixing  a  different 
ratio  of  liability. 

7.  Whether,  in  case  of  the  insolvency  of  one  of  the 
unreleased  sureties,  those  who  are  solvent  ma^'  call  on 
the  surety  who  has  been  released,  for  contribution. 
Quety' r  hut  whether  they  may  or  not,  the  amount 
which  the  creditor  is  entitle<l  to  recover  from  those 
not  released,  is  not  thtreby  reduced 

(  Decided  June  la.isw  j 

Ekror  to  the  Circuit  Court  of  Hamil- 


Michael  Walsh. 
The  petition,  which   was   filed  on   the 


should  be  reversed,  and  that  an  order  j  26th  day  of  February,  18tK),  is  as  follows: 
should  be  entered  dismissing  the  com- ,  "  Plaintiffs  say  that  on  the  4th  day  of 
plaint,   with   costs   in   all  the  courts  to  j  March,  1879,  said  Edward  Purcell  made 


these  appellants. 

All  concur,  except  Andrews.  C.  J., 
not  sitting. — lYcuf  York  Laiv  Journal ^ 
Oct.  n,  \94, 


an  assignment  to  said  John  B.  Mannix 
I  in  trust  for  the  benefit  of  creaitors  under 
'  the  law  governing  voluntary  assignments 
,  of  insolvent  debtors,  which  assignment 
!  the  said  John  B.  Mannix  accepted,  and 
I  on  the  12th  day  of  March,  1889,  the  said 
I  John  B.  Mannix  duly  entered  into  a 
•  bond  as  such  trustee  and   assignee,  with 
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the  defendants,  John  Holland,  Charles] 
Stewart  and  Michael  Walsh,  and  one! 
George  Hoadly  as  sureties,  a  copy  of: 
which  is  hereto  attached  marked  *  Ex-  j 
hibit  A/  whereby  said  defendants  John  i 
Holland,  Charles   Stewart  and   Michael' 


nix  and  his  said  sureties,  John  Holland, 
Charles  Stewart  and  Michael  Walsh, 
took  the  case  to  the  Circuit  Court  of 
Hamilton  county  on  error,  where,  on 
hearing  and  consideration,  the  said  cir- 
cuit court  found,  after  allowing  all  credits 


Walsh,  and  one  George  Hoadly  became  \  made  pending  the  suit,  including  the  . 
bound  with  the  said  John  B.  Mannix  to  amount  paid  by  George  Hoadly,  with 
the  state  of  Ohio  in  the  sum  of  two  hun- 1  interest  from  the  time  of  payment  to  the 
dred  and  fifty  thousand  dollars  and  figures '6th  day  of  January,  1890,  there  was  still 
as  follows,  to-wit :  I  due  from  John  B.  Mannix  as  assignee  ol 

"  *  Now,  therefore,  we,  John  B.  Man-  \  Edward  Purcell  to  the  estate  of  Edward 
nix,  George  Hoadly.  John  Holland,  j  Purcell  the  sum  of  $189,975.8:3,  with 
Charles  Stewart  and  Michael  Walsh  i  interest  from  the  6th  of  January,  1890, 
undertake  and  bind  ourselves   unto   the  !  which  amount  the  said  John  B.  Mannix 


state  of  Ohio  in  the  sum  of  two  hundred 
and  fifty  thousaud  ($250,000.00)  dollars 
that  the  said  John  B.  Mannix  will  faith- 
fully perform  all  his  duties  as  such  trus- 
tee according  to  law.' 

'And  thereupon,  the  said  John  B. 
Mannix  entered  upon  the  trusts  of  said 
assignment,  and  a  large  amount  of  assets 
came  into  his  bands  as  such  assignee 
which  he  conve  .-^d  into  hiji  own  use; 
and  he  continued  <is  such  assignee  until 
the  4th  day  of  January,  1886,  when  his 
resignation  as  such  assignee  was  accepted. 
"2,  That  afterward,  on  the  13th  day 
of  May,  1886,  on  the  settlement  of  the 
accounts  of  the  said  John  B.  Mannix,  as 
assignee  as  aforesaid  of  Edward  Purcell, 
in  the  Probate  Court  of  said  county  of 
Hamilton,  there  was  then  found  by  the 
consideration  of  said  court  the  sum  of 
$305,827.70  with  interest  from  the  4th 
day  of  Januar>',  1886,  in  the  hands  of 
the  said  John  B.  Mannix,  which  the  said 
John  B.  Mannix  was  ordered  and  ad- 
judged to  pay  over  according  to  law  to 
the  plaintiffs  hereip,  his  successors  in 
the  said  trust.  That  thereafter  the  said 
George  Hoadly,  one  of  the  sureties  on 
the  said  bond,  by  proceedings  in  the  Pro- 
bate Court  of  Hamilton  county,  was  re- 
leased from  liability  on  said  bond  on  the 
payment  of  one-fourth  of  the  face  of 
s^d  bond,  leaving  the  remaining  sure- 
ties on  said  bond  liable  for  three-fourths 
of  the  face  of  said  bond ;  that  is  to  say 
1187.500.00.  That  thereafter,  the  said 
John  B.  Mannix  and  his  said  sureties, 
John  Holland,  Charles  Stewart  and 
Michael  Walsh,  caused  an  appeal  to  be 
taken  to  the  Court  of  Common  Pleas  of 
Hamilton  county,  and  after  the  hearing, 
order  and  judgment  in  the  said  last 
mentioned  court,  the  said  John  B.  Man- 


was  ordered  and  adjudged  to  pay  over 
according  to  law  to  the  plaintiffs  herein, 
and  that  he  also  pay  one-half  of  the 
costs  in  the  circuit  court,  amounting  to 
$^>.76,  and  all  the  costs  in  the  court  of 
common  pleas,  which  amounts  to  $807.31 . 
And  the  court  further  found  that  by 
reason  of  the  assignment  of  certain 
stocks  to  George  Hoadly,  for  the  benefit  of 
the  said  sureties,  which  had  been  sold,  the 
said  sureties  were  entitled  to  a  credit  on 
their  liability  for  $187,500.00  in  the  sum  of 
$17,789.97,  leaving  an  amount  chargeable 
to  the  said  three  sureties,  John  Holland, 
Charles  Stewart  and  Michael  Walsh,  of 
$169,710.03.  with  interest  from  the  6th 
day  of  January,  1890. 

"3.  Plaintiffs  further  say  that  said 
John  B.  Mannix  is  wholly  insolvent,  and 
that  he  left  this  state  before  the  said 
order  and  finding  in  the  circuit  court  and 
Avent  to  the  state  of  California,  as  plain- 
tiffs are  informed,  and  that  he  is  now  and 
has  been  ever  since  he  left  this  state  be- 
yond the  reach  of  the  process  of  this 
court. 

"4.  The  .said  probate  court  duly  ap- 
pointed the  plaintiffs  herein  as  trustees 
of  the  estate  of  Edward  Purcell,  and 
they  were  duly  qualified  and  entered 
upon  their  duties  as  such  trustees  and 
successors  of  John  B.  Mannix,  on  the  4th 
day  of  January,  1886,  and  have  continued 
ever  since  to  be  such  trustees,  and  as 
such  are  entitled  to  receive  from  the  de- 
fendants the  said  several  sums  of  nioney. 

"5.  That  the  said  John  B.  Mannix 
has  wholly  failed  and  neglected  to  pay 
over  to  the  plaintiffs  the  said  sum  so 
found  due  from  him  to  the  said  plaintiffs 
herein,  or  any  part  thereof,  and  the  said 
sureties.  John  Holland,  Charles  Stewart 
and  Michael  Walsh,  have  wholly  lailed. 
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refused  and  neglected  to  pay  said  sum,  or 
any  part  thereof,  and  that  there  is  due 
the  plaintiffs  herein  ironi  the  said  John 
B.  Mannix  his  said  sureties,  John  Hol- 
land, Charles  Stewart  and  Michael  Walsh, 
the  said  several  sums  of  money  so  as 
aforesaid  set  forth. 

** Wherefore  the  plaintiffs   ask. judg- 
ment against  John  B.  Mannix  as  princi- 
pal for  $189,597.83,  with   interest  from 
the  6th  day  of  January,  1890,  and  for  the 
costs,   amounting  to  ^13.07,  and  they 
further  ask  for  a  judgment  against  the 
said  John  Holland,  Charles  Stewart  and 
Michael  Walsh  for  $169,710  03,  with  in- 
terest from  the  6th  day  of  January,  1890, 
and  for  the  costs,  amounting  to  $813.07." 
Mannix  was  not  served  with  process. 
Holland  demurred  to  the  petition  on  the 
grounds  that  there  was  a  defect  of  parties 
defendant,  and  the  petition  did  not  state 
a  cause  of  action  against  him.    The  de- 
murrer was  overruled,  and  the  defend- 
ants, Walsh,  Stewart  and  Holland,  filed 
separate  answers,  which   allege,  in  sub- 
stance, (1)  that  they  were  not  liable  on 
the  bond  set  out  in  the  petition  because, 
by  it,  they  bound  themselves  only  for  the 
faithful   performance  by  Mannix  of  his 
duties  as  trustee  of  Purcell.  when,,  in 
fact,  Mannix  was  not  the  trustee,  but  was 
the  assignee  of  Purcell,  under  a  voluntary- 
assignment,  and  no  property  of  the  as- 
signor came  to  the  hands  of  Mannix  as 
trustee,  and  therefore,  he  was  givMy  of 
no  default  as  trustee;    (2)  that   Purcell 
bad  no  estate  which  passed  to  Mannix, 
either  as  trustee  or  assignee;  (3)  that  the 
bond    sued    on     was    executed   by   the 
answering  defendants  and  George  Hoadly 
jointly,  as  sureties,  under  an  agreement 
made  among    themselves    that   Hoadly 
.should  be  responsible  to  the  amount  of 
one  hundred  thousand  dollars,  and  each 
o\    the   others  to   the   amount  of    fifty 
thousand    ollars  only;  and  that  Hoadly 
had  bee-  released  from  his   liability  on 
the  bona  upon  his  payment  of  the  one- 
fourth  of  its  amount,  which  operated  to 
discharge  all  of  the  sureties;    (4)   that 
since  Hoadly  was  released,  the  defendant 
Stewart  has  become  insolvent,  and  has  no 
property  out   of  which  any  part  of  the 
plaintiff's   claim  can   be  collected;    and 
Walsh  and  Holland  allege  that  neither  of 
them  should  be  held  liable  upon  the  bond 
for  an  amount  exceeding  the  one-fitth 


part  thereof;  and  (5)  that  Hoadly  being 
a  joint  surety  on  the  bond,  was  a  neces- 
sary party  to  the  action.  An  additional 
answer  was  filed  by  AValsh  and  Holland 
jointly,  in  which  they  plead  the  pendency- 
of  another  action  between  the  same  par- 
ties, and  for  the  same  cause,  when  the 
action  below  was  commenced. 

By  the  reply  it  is  denied  that  the  pend- 
ing action  referred  to  in  the  answer  was 
upon  the  same  cau.se  of  action,  or  be- 
tween the  same  parties;  and  a  supple- 
mental reply  alleges  the  action  had  been 
dismissed.  It  appears  from  the  bill  of 
exceptions,  that  the  plaintiffs,  at  the  trial, 
gave  in  evidence  over  the  objections  of 
the  defendants,  a  certified  copy  of  the 
bond  on  which  the  action  was  brought, 
which  is  as  follows: 

"Whereas,  by  a  certain  deed  of  assign- 
ment executed  by  Edward  Purcell  to 
John  B.  Mannix  on  the  4th  day  of  March, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  .seventy-nine,  the  said 
John  B.  Mannix  is  appointed  trustee  for 
the  purposes  therein  expressed. 

*'Now,  therefore,  we,  John  B.  Mannix. 
John  Holland.  George  Hoadly,  Charles 
Stewart  and  Michael  Walsh,  underUke 
and  bind  our.selves  unto  the  State  of 
Ohio,  in  the  sum  of  ($-2/>0,000.00)  two 
hundred  and  fifty  thousand  dollars,  that 
the  said  John  B.  Mannix  will  faithfully 
perform  all  his  duties  as  such  trustee,  ac- 
cording to  law. 

"Witness  otir  hands  ^tnd  seals  this  12th 
day  of  March,  A.  P.  1879. 

*•  Signed  and  sesiled  in  presence  of  Dan 
Herider. 

'*John  B.  Mannix,        [seal 
**John  Holland,  Tseal 

"George  Hoadly.  .seal 

"  Charles  Stewai  t,         |  seal 
**  Michael  Walsh.  seal 


The  plaintiffs  also  gave  in  evidence, 
over  the  defendant's  objection,  an  au- 
thenticated copy  qf  the  judgment  of  the 
Circuit  Court  of  Hamilton  County  in  the 
case  of  Mannix  v.  Miller  and  Tat  el,  as 
trustees,  etc.,  and  of  a  consent  enti}' 
made  in  that  case.  These  documents 
are  as  follows: 

*' Circuit  Court  of  Hamilton  Cotmfy,  Ohio. 
''/ohnB,  Mannix  v.  /./.  Miller  and  Gus- 
tave   Tafel,   Trustees  of   Estate  of  Ed- 
ward Purcell.     No.,  576. 
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**  This  cause  coming  on  for  hearing  on 
the  petition  in  error,  cross-petition, 
original  papers  and  pleadings  from  the 
court  of  common  pleas,  and  was  argued. 
by  counsel,  and,  on  consideration  whereof 
the  court  find  that  there  is  error  ap- 
parent upon  the  record  and  proceedings 
of  said  court  to  the  prejudice  of  the 
plaintiff  in  error,  and  it  is  there- 
fore considered  by  the  court  that  the 
judgment  rendered  by  the  said  court 
below  be  reversed  and  held  for  naught. 

"And  the  sureties  on  the  bond  of 
the  said  John  B.  Mannix,  as  assignee 
of  the  estate  of  Edward  Purcell,  appear- 
ing in  the  case  for  trial,  and  they  and 
all  the  parties  to  the  action  consenting 
hereunto,  the  couit  now  proceeds  to 
render  such  judgment  as  the  said  court 
of  common  pleas  ought  to  have  ren- 
dered, and  the  court  finds  that  part  of 
the  items  in  the  account  of  John  B. 
Mannix  to  the  probate  court  were 
chargeable  to  the  estate  of  'Edward  Pur- 
cell, and  part  of  them  to  the  estate  of 
John  B.  Purcell,  and  that  the  amount 
chargeable  to  John  B.  Mannix,  as  as- 
s^ee  of  the  estate  of  Edward  Purcell, 
after  allowing  all  proper  credits  and 
commissions  to  the  first  day  of  this 
term  is  two  hundred  and  ninety-three 
thousand  seven  hundred  and'  ten  dol- 
lars and  eighty-two  cfents  ($298,710.82), 

"  But  the  court  does  further  find  and 
adjudge,  by  consent  of  said  trustees 
and  parties,  that  since  the  appoinf- 
ment  of  I.  J.  Miller  and  Gustav  Tafel, 
as  trustees  of  said  estate  of  Edward  Pur- 
cell, they,  as  said  trustees,  by  virtue  of 
a  consent  entry  in  case  No.  77008,  in 
the  court  of  common  pleas,  since  the 
pendency  of  this  case,  to-wit :  On  No- 
vember 1,  1887,  received  out  of  the  sale 
of  real  estate,  deeded  to  them  by  Man- 
nix and  wife,  the  sum  'of  $12,729.57, 
which,  with  interest  from  said -Novem- 
ber 1,  1887,' to  the  first  day  of  this  term, 
amounts  to  the  sum  of  $14,895.02,  and 
which  should  be  and  operate  as  a  credit 
to  that  amount  on  the  said  sum  of 
1293,710.82. 

"And  it  further  appearing  to  the 
court,  by  like  consent  of  the  parties, 
that  George  Hbadly,  one  of  the  sureties 
on  the  bond  of  John  B.  Mannix,  as- 
sipiee  of  Edward  Purcell,  by  proceed- 


ings in  the  probate  court  of  this  county, 
has  been  released  from  liability  on  said 
bond  on  the  payment  of  $62,200,  and 
that  the  remaining  sureties  on  said 
bond  are  legally  liable  for  not  exceed- 
ing three-fourths  of  said  bond  by  rea- 
.son  of  the  said  payment  and  release  of 
said  George  Hoadly. 

•'And  it 'further  appearing  by  like 
consent  that  in  said  settlement  the  said 
George  Hoadly  turned  over  to  I.  J. 
Miller  and  Gustav  Tafel,  said  trustees, 
certain  stocks  which  were  sold  on 
October  30,  1886,  for  the  sum  of  $19,- 
916.00,  and  that  only  the  one-fourth 
part  thereof,  to-wit:  $4,979.00  should 
be  placed  to  the  credit  of  the  liability 
of  George  Hoadly  on  said  bond  ( and  for 
which  he  received  credit  in  said  settle- 
ment with  him),  and  that  the  other 
three-fourths,  viz. :  *  $14,987.00,  with 
interest  thereon  from  said  80th  day  of 
October  1886,  amounting  to  $2,852.- 
97,  in  all  the  sum  of  $17,789.97. 
should  also  be  and  operate  as  a  credit 
on  said  sum  of  $293,710.82,  viz.:  $5,929.- 
00,  to  each  of  the  remaining  three, 
bondsmen,  viz.:  John  Holland,  Charles 
Stewart  and  Michael  Walsh. 

"But  the  said  George  Hoadly,  as 
surety  as  aforesaid,  having .  heretofore 
paid,  settled  and  compromised  his 
liability  as  surety  as  aforesaid  by  pay- 
ing in  cash  and  cash  items  $60,000.00, 
and  in  fees  paid  by  Mannix  $2,-200.00, 
which  is  credited  in  the  account,  in  all 
$62,200.00,  it  is  adjudged  by  the  court, ' 
by  the  consent  of  the  parties,  that  said 
sum  of  $60,000.00,  with  interest  from 
the  time  the  same  was  paid  to  said 
trustees,  viz.:  October  21,  lo86,  amount- 
ing to  $11,550.00,  in  all  the  suni  of 
$71,550.00.  be  also  deducted  from  said 
sum  of  $298,710.82. 

"And  having  deducttd  said  sums  of 
$14,395.02  and  $17,789.07,  and  $71,560, 
from  said  sum  of  $293,710.82,  the^  court 
finds  that  oq  the  first  day  of  this  term 
there  was  due  from  said  John  B.  Mart- 
nix,  as  assignee  as  aforesaid,  to  said 
estate,  a  balance  of  $189,975.83  which 
he,  said  John  B,  Mannix,  is  ordered 
to  pay  over  according  to  law. 

"  And  it  is  further  ordered  and-  ad- 
judged that  the  one-half  the  costs  in 
this  court    be    paid  by  the  plaintiff  in 
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error,  and  the  other  half  by  defendants 
in  error,  and  that  the  costs  in  the  court  i 
of  common  pleas  be  paid  by  said  John 
B.  Mannix. 

"And  this  cause  is  remanded  to  thei 
court  of  common  pleas  for  execution  as  j 
to  costs. 

**And  it  is  further  ordered  tW  a 
certified  copy  of  this  final  judgment  be 
made  and  sent  by  clerk  of  this  court  to 
the  probate  court  of  Hamilton  county, 
Ohio,  to  be  entered  upon  the  records  of 
said  court. 

"To  all  of  which  findings,  judgment 
and  decree  Mannix  and  the  bondsmen, 
Walsh,  Holland  and  Stewart,  except." 

The  defendants,  upon  the  conclusion 
of  the  plaintiffs  evidence,    moved  the- 
court   to  dismiss   the  action    upon  the; 
grounds  that  there  was  a  defect  of  par- 
ties plaintiff,  aitd  defendant ;  which  be-  '> 
ing    overruled,    they    moved  for  judg- ; 
ment    upon     the     pleadings    and    evi- 
dence;   and   that   motion   having   been 
overruled,  they   gave   in   evidence,   the 
record  of  the  journal  entries  of  the  court 
of  common  pleas,  and  also  ot  one  of  the 
probate   court,   of  which   the   following 
are  copies : 

"I$XHIBIT  'D.' 

**  Common  Pleas  Court,  Hamilton  County, 

Ohior 
**I.  J.  Miller  and  Gustav  Tafel,  Trustees 
of  the   estate   of  Edward    Purcell    in 
Assignment,     Plaintiffs,   v.   John     B. 
Mannix,      John      Holland,       George 
Hoadly,     Charles     Stewart    and     Mi- 
chael     Walsh,      Defendants.       Eiitr\- 
No.   7574:3.     Made  October   21.  1886. 
"It  appearing  to    the   court  that  de- 
fendant,    George    Hoadly.     has     fully 
settled     and     compromi.sed     with     the 
plaintiiBFs,  his   liability   to  them   on  said 
bond,  and  the  cause  of  action  set  forth 
in  said  petition,  and  has  been   fully   re- 
leased     and     di.scharged    by     plaintiffs 
from    all     liability    to    them     on     said 
bond  and  .said  cau.se  of  action,  withoiit 
prejudice  to  the  right   of  said  plaiirtiffs 
to  recover  from   the  remaining   defend- 
ants   in     this    cause     the    amount    the 
court  may  find  due  from   them  on  said 
bond     and     said     cause    of    action,    it 
is     ordered     by     the     court,     by      and 
with     the     consent     of    the    plaintiffs, 
that  the  .said  George  Hoadly  go  hence, 


without  day,  and    recover    his  costs  at 

$— ,  and  that  said  cause  be,  and  is 

fehdants  for  such  proceedings  as  the  court 
may  determine." 

"Exhibit  *E.' 
''Probate  Court  ot  Hamilton  County,  Ohio. 
"In  the  matter  of  the  estate  of  Edward 

Purcell,  in  Assignment.     Entry  made 

October  21,  1886. 

"This  cause  coming  on  this  day  to 
be  heard  upon  the  petition  filed  Octo- 
ber 18,  1886,  of  Isaac  J.  Miller  and  Gu.s- 
tav  Tafel,  as  trustees  of  said  estate,  to 
compromise  and  settle  with  George 
Hoadly  his  liability  as  one  of  the  sure- 
ties on  the  bond  of  j.  B.  Mannix,  the 
former  assignee  of  said  estate,  as  set 
forth  in  said  petition,  and  on  the  report 
of  said  trustees  making  said  compromise 
and  on  the  evidence,  and  the  court  being 
fully  advised  in  the  premises,  and  said 
trustees  representing  to  jthe  court  that 
said  claim  on  said  bond  against  said 
George  Hoadly,  as  one  of  the  sureties 
thereon  is  difficult  of  collection,  involv- 
ing a  long  and  expensive  litigation  to 
said  estate,  and  that  it  will  be  the  best 
interest  of  said  estate,  to  settle  and  com- 
promise said  claim  against  George  Hoadly 
as  one  of  the  sureties  on  said  bond  on 
the  terms  set  forth  in  said  petition. 

"And  it  further  appearing  to  the  court, 
that  said  Isaac  J.  Miller  and  Gustav 
Tafel,  as  trustees  as  aforesaid,  have  ac- 
cepted the  proposition  of  said  George 
Hoadly  to  compromise  pnd  settle,  and 
have  compromised  and  settled,  said  claim 
against  said  George  Hoadly,  as  one  of 
the  sureties  on  said  bond,  on  the  terms 
set  forth  in  said  petition,  subject  to  the 
ratification  of  said  creditors,  and  subject 
to  the  approval  of  the  court. 

"  And  it  further  appearing  to  the  court, 
that  said  trustees  have  .submitted  said 
proposition  and  compromise  to  a  meet- 
ing of  the  creditors  of  said  estate,  and 
that  a  large  majority  of  said  creditors 
have  ratified  and  approved  the  accept- 
ance of  said  settlement  and  compromise*, 
it  is  ordered  by  the  court  that  said  com- 
promise is  liereby  approved  and  con- 
firmed." 

The  defendants  then  rested  their  case: 

and  the  court  rendered  judgment  against 

'the  three  suretie?^,  Walsh,  Holland  and 

1  Stewart  for  J19l,018,  and.costs.;  to  which 
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Walsh  and  Holland  excepted.  The  judg- 
ment was  affirmed  by  the  circuit  court, 
and  the  case  is  now  here  on  error  to  that 
court. 

Folktt  &  Kelly  and  Mallon,  Coffey  & 
Mallon,  for  plaintiffs  in  error. 

5.  A.  Sfiiler,  for  defendants  in  error. 

Williams,  J. 

The  grounds  upon  which  it  is  claimed 
the  judgment  below  should  be  reversed, 
are  (1)  that  the  plaintiffs  in  error  incur- 
red no  liability  on  the  bond  in  suit;  or 
<2»  if  they  did,  they  were  discharged 
therefrom  by  the  release  of  their  co- 
surety: and  (3)  the  released  cosurety 
was  a  necessary  party  to  the  action. 

1.  The  first  of  the.se  grounds  is  based, 
in  part,  on  the  terms  of  the  bond,  the 
obhgator>'  provisions  of  which  bind  the 
sureties  lor  the  faithful  performance,  by 
Mannix,  of  his  duties  as  trustee  of  Ed- 
ward Purcell.  when,  in  fact,  he  was  ap- 
pointed and  qualified  as  a.ssignee;  the 
claim  being  tnat  the  duties  of  Mannix, 
within  the  contemplation  of  the  bond, 
were  those  only  of  a  trustee  appointed 
under  the  statute ;  and,  not  having  been 
appointed  such  a  trustee,  he  received  no 
assets,  nor  had  any  duties  to  perform  in 
that  capacity,  and  hence  his  default  as 
asMgnee,  was  no  breach  of  the  fcondition 
of  the  bond.  This  position  is  not  ten- 
able. While  it  is  undoubtedly  the  law, 
that  sureties  are  not  liable  bej'ond  the 
plain  terms  of  their  engagement,  the 
niies  governing  the  construction  of  their 
contracts  in  arriving  at  their  terms  and 
scope,  are  not  different  from  those  which 
are  applicable  in  the  interpretation  of  all 
written  agreements. 

"It  is  enough  in  any  written  contract 
that  the  intent  of  the  party  clearly  ap- 
pear, though  it  be  not  fully  and  particu- 
larly expressed/'  Partridge  v.  J<nies,  88 
Ohio  St.  377.  *'  When  the  meaning  and 
intention  of  the  parties  are  perfectly 
plain,  no  grammatical  inaccuracy  or 
want  of  the  most  appropriate  words 
shall  render  the  instalment  unavailing.'' 
i^insdy  v.  Shenberger,  7  Watts,  193. 

An  examination  of  the  bond  in  qijes- 
tion,  in  the  light  of  the  statute  under 
which  it  was  executed,  can  leave  no 
doubt  as  to  its  meaning  and  effect.  The 
statute,  (section  6335,  of-  the  Revi.sed 
Statutes)  provides  that  when  any  person 


shall  make  an  assi<rnment  "to  a  tru.stee,*' 
of  an}-  property'  for  the  benefit  of  credit- 
ors, it  shall  be  the  duty  of  the  assignee 
to  *' enter  into  a  bond,  payable  to  the 
state,  in  such  sum  and  witli  such  sureties 
as  shall  be  approved  by  the  court,  con- 
ditioned for  the  faithful  performance,  by 
said  assignee  of  his  duties  according  to 
law."  The  bond  executed  by  the  plain- 
tiff's in  error,  as  sureties  of  Mannix,  re- 
cites that,  **  whereas  by  a  certain  deed  of 
a.ssignnient  executed  by  Edward  Purcell 
to  John  B.  Mannix,"  on  the  4tli  day  of 
March,  1879,  *'the  said  John  B.  Mannix 
is  appointed  trustee  for  the  purpo.ses 
therein  expressed,"  and  is  conditioned 
for  the  faithful  performance  by  Mannix 
of  **  all  his  duties  as  such  trustee,  accord- 
ing to  law."  The  expression,  **such 
trustee,"  refers  to  Mannix  as  the  trustee 
appointed  by  the  deed  of  assignment 
executed  by  Purcell,  and  not  as  a  tntstee 
appointed  by  the  court,  or  chosen  by  the 
creditors;  ".so  that,  by  the  literal  terms  of 
the  bond  the  sureties  became  bound  for 
the  faithful  performance,  by  Mannix,  of 
his  duties  as  assignee.  The  meaning  of 
the  bond  would  not  be  different  in  any 
sense,  or  more  clearly  expressed,  if  the 
word  "assignee"  were  substituted  for 
"trustee." 

It  was  also  contended  at  the  trial, 
that  Purcell  owned  no  property'  wHen 
the  assignment  was  made,  and  as 
none  passed  under  it  to  Mannix, 
the  sureties  were  not  liable  on  the 
lx)nd.  This  point  does  not  appear 
to  be  insisted  upon  in  argument 
here ;  and  it  is  not  apparent  how  it 
could  avail  the  sureties.  It  is  shown  * 
by  the  record,  that  Mannix  settled  his 
accounts  as  assigneee  in  the  probate 
court,  the  appropriate  tribunal  for  that 
purpose,  which  found,  upon  the  settle- 
ment, the  amount  in  his  hands,  due 
his  successors  in  the  trust,  he  hav- 
ing resigned,  and  ordered  its  pjkjnnent 
to  his  successors,  the  defendants  in 
error.  From  that  order  of  the  probate 
court,  Mannix  and  his  sureties  united  in 
taking  an  appeal  to  the  court  of  common 
pleas  where,  upon  hearing,  a  like  finding 
and  order  were  made;  and  error  was 
prosecuted  from  that  judgment  to  the 
circuit  court,  by  Mannix,  and  the  plaim 
tiffs  in  error,  where,  as  appears  from  the 
records  of  that  court,  the  judgment  of 
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the  common  pleas  was  reversed,  and  by 
the  consent  of  the  plaintiffs  in  error,  as 
well  as  the  other  parties  to  the  action, 
the  court,  instead  of  remanding  the  case 
for  further  trial  in  the  common  pleas, 
proceeded  to  hear  the  case  and  render  the 
judgment  which  the  common  pleas  should 
have  rendered.  And  the  circuit  court 
thereupon,  with  the  consent  of  all  the 
parties,  as  appears  from  the  record,  made 
certain  deductions  from  the  amounts 
charged  by  the  lower  courts  against  Man- 
nix,  and  further  credited  the  accounts 
with  something  over  sixty-two  thousand 
dollars  paid  by  Hoadley  in  compromise 
of  his  liability  as  surety  on  the  bond ; 
leaving  a  balance  of  (189,975.83,  which 
the  court  ordered  to  be  paid  to  the  de- 
fendants in  error.  That  judgment  of  the 
circuit  court  remains  in  full  force. 

It  is  the  settled  law  of  this  state  that 
sureties  on  the  bond  of  a  guardian,  or  as- 
signee, are  in  privity  with  their  princi- 
pal, and  so  bound  and  concluded  by  the 
findings  and  judgment  of  the  probate 
court  in  the  settlement  of  the  trust,  that 
they  cannot  question  their  correctness, 
or  dispute  the  amount  found  due  from 
the  principal.  Braiden  v.  Mercer,  44  Ohio 
St.  389 ;  Ganer  v.  Tuinger,  46  Ohio  St. 
56.  And  though  the  circuit  court  was 
not  authorized,  without  the  consent  of  the 

.  parties,  to  pursue  the  course  it  adopted, 
yet,  that  having  been  done  by  the  express 

.  consent  given  in  open  court  for  that  pur- 
pose Dy  these  plaintiffs  in  error,  and  all 
the  other  parties  interested,  and  no  at- 
tempt having  been  made  to  set  aside  its 
judgment,  they  are  bound  by  it  in  the 
same  respect  as  if  it  had  been  rendered 
by  the  court  of  common  pleas  upon  a  re- 
trial of  the  cause,  after  being  ^remanded. 
It  was,  therefore,  not  necessary  for  the 
plaintiffs  below,  to  otherwise  show  at  the 
trial,  the  amount  of  assets  that  passed  to 
Mannix  under  the  assignment,  or  the 
amount  due  from  him  on  the  settlement 
of  his  accounts ;  nor  was  it  competent 
for  the  plaintiffs  in  error  to  contradict  the 
judgment  in  those  particulars.  The  real 
contention  on  this  point,  of  these  plain- 
tiffs in  error,  was  not  so  much  that  the 
property  and  assets  with  which  Mannix 
was  charged  in  the  settlement  of  his  ac- 
counts were  not  received  by  him  from 
the  assignor,  Edjvard  Purcell,  as  that  they 
did  not,  in  fact,  belong  to  him,  but  be- 


longed to  his  brother,  Archbishop  Pur- 
cell. But,  having  been  received  from 
Edward,  the  duty  of  Mannix  was  to  ad- 
minister and  dispose  of  the  assets  under 
the  assignment,  unless,  and  until  he  was 
deprived  of  them  by  some  one  asserting 
a  superior  right;  and  the  sureties  on  his 
bond  bound  themselves  for  the  perform- 
ance of  that  duty.  They  cannot,  there- 
fore, avoid  their  liability  by  asserting 
such  a  right  of  another  person  who  is 
himself  making  no  such  claim. 

2.  Whether  the  plaintiffs  in  error  were 
discharged  from  their  liability  on  the 
bond,  by  the  release  of  their  cosurety, 
depends  upon  the  applicability  of  our 
statute  which  authorizes  the  release  of 
one  or  more  partners  or  joint  debtors 
without  discharging  the  others,  to  obli- 
gations of  that  nature,  and  its  effect  upon 
them.  It  was  the  well  settled  law,  before 
the  enactment  of  the  statute,  that  the  re- 
lease of  one  joint  obligor  operated  to  dis- 
charge all  jointly  bound  with  him  who 
did  not  consent  to  the  release ;  and  unless 
that  rule  has  been  changed  by  the  statute, 
in  cases  like  the  one  before  us,  the  plain- 
tiffs in  error  cannot  be  held  on  the  bond. 
The  provisions  of  the  statute,  originally 
adopted  in  1857,  are  contained  in  sec- 
tions 3162  to  8166,  inclusive,  which  read 
as  follows : 

"  Section  3162.  When  a  partnership 
is  dissolved,  by  mutual  consent  or  other- 
wise, any  partner  may  make  a  separate 
composition  or  compromise  with  any 
creditor  of  the  partnership;  and  such 
composition  or  compromise  shall  be  a  full 
and  effectual  discharge  to  the  debtor  who 
makes  the  same,  and  to  him  only,  of  and 
from  all  and  every  liability  to  the  creditor 
with  whom  the  same  is  made,  according 
to  the  terms  thereof.*' 

"  Section  3163.  Every  such  debtor  who 
makes  such  composition  or  compromise, 
may  take  from  the  creditor  with  whom 
he  makes  the  same  a  note  or  memoran- 
dum iu  writing,  exonerating  him  from  all 
and  every  individual  liability  incurred  by 
reason  of  his  connection  with  the  part- 
nership, which  note  or  memorandunT  may 
be  given  in  evidence  by  such  debtor,  in 
bar  of  such  creditor's  right  of  recover}* 
against  him  ;  and  if  such  liability  be  by 
judgment  in  any  court  of  record  in  this 
state,  then  on  a  production  to  and  filing 
j  with  the  clerk  ol  such  court  the  note  or 
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meiiioranduni,  such  clerk  shall  discharge 
.^uch  judgment  of^  record  so  far  as  the 
compromising  debtor  is  concerned." 

**  Section  31G4.  Such  compromise  or 
composition  with  an  individual  member 
of  a  firm  shall  not  be  held  to  discharge 
the  other  partners,  nor  shall  it  impair  the 
right  of  the  creditor  to  proceed  against 
such  members  ol  the  partnership  as  have 
not  been  discharged.  And  the  member 
of  the  partnership  so  proceeded  against 
shall  be  permitted  to  set  off  any  demand 
against  the  creditor  which  could  have 
been  set  off  had  the  suit  been  brought 
against  all  the  individuals  composing  the 
firm :  nor  shall  the  compromi.se  or  dis- 
charge of  an  individual  of  a  firm  prevent 
the  other  members  of  the  firm  from 
availing  themselves  of  an}'  defense  that 
would  have  been  available  had  not  this 
chapter  been  passed,  except  that  they 
shall  not  set  up  the  discharge  ot  one  in 
di\idual  as  a  discharge  of  the  other  part- 
ners, unless  it  appear  that  they  all  were 
intended  to  be  discharged ;  but  the  dis- 
charge of  any  such  partner  shall  be 
deemed  a  payment  to  the  creditor  equal 
to  the  proportionate  interest  of  the  part- 
ner discharged  in  the  partnership  con- 
cern/' 

"  Section  31t>o.  .  Such  compromise  or 
composition  of  a  member  of  a  firm  wi  h 
a  creditor  of  such  firm  shall  in  no 
wise  affect  the  right  of  the  other  part- 
nets  to  call  on  the  member  who  makes 
it  for  his  ratable  portion  of  such  partner- 
ship debt." 

''Section  3166.  The  above  provisions 
in  reference  to  partners  shall  extend  to 
other  joint  debtors,  who  may,  individ- 
ually, compound  or  compromise  for  their 
joint  indebtedness,  with  the  like  effect  in 
reference  to  creditors  and  to  joint  debt- 
ors of  the  individual  so  compromising,  as 
is  above  provided  in  reference  to  part- 
ners." 

It  will  be  noticed  that  under  the  pro- 
visions of  the  statute  any  partner,  after 
the  dissolution  of  the  firm  is  authorized 
to  make  a  separate  composition .  with 
*' any  creditor  of  the  partnership;"  and 
such  composition  Operates  as  a  full  dis- 
charge to  the  partner  who  makes  it, 
•*  and  to  him  only/*  according  to  its  terms, 
but  does  not  discharge  the  other  partners, 
or  impair  the  right  of  the  creditor  to  pro- 
ceed against  them.     And  the  same  pro- 


visions are  expressly  extended  to  all  joint 
debtors.  So  that  the  practical  questions 
hefe  a^e:  (1)  Were  the  defendants  in 
error,  when  Hoadly  was  released,  '*  credi- 
tors" of  the  sureties  on  the  bond?  and 
(2)  Were  the  latter  "joint  debtors" 
within  the  meaning  of  this  statute?  We 
think  both  questions  must  receive  an 
affirmative  answer. 

The  record  shows  that  when  the  com- 
promise was  made  with  Hoadly,  Mannix 
had  resigned  as  assignee,  and  the  defend- 
ants in  error  had  been  duly  appointed 
his  succes.sors  in  the  tru.st;  and  that  on 
the  settlement  of  his  accounts  in  the 
probate  court,  the  balance  in  his  hands 
belonging  to  the  tru.st  had  been  ascer- 
tained, and  ordered  to  be  paid  to  his  .suc- 
cessors. Section  6341,  of  the  Revised 
Statutes,  requires  that  on  the  resignation 
of  an  assignee,  he  shall  forthwith  file  and 
settle  his  accounts,  and  immediately  after 
such  settlement  pay  over  to  his  successor 
all  moneys  found  due  from  him  to  the 
trust;  and  on  failure  to  do  so,  or  to  de- 
liver over  to  his  successors  all  property, 
moneys,  books,  evidences  of  title, 
papers,  and  other  effects  in  any  way 
belonging  to  the  trust,  such  successor 
may,  by  action  in  the  court  of  common 
pleas,  or  otherwise,  proceed  against  such 
assignee  and  "the  sureties  on  his  bond." 
A  creditor  is  defined  by  Bouvier,  to  be  a 
person  "who  has  a  right  to  require  the 
fulfillment  of  an 'obligation  or  contract.'* 
And  it  is  said  in  Sianiy  v.  Ogdetiy  2  Root 
(Conn.)  261,  that  '*  he  is  a  creditor  who 
has  a  right -by  law  to  demand  and  re- 
cover of  another  a  sum  of  money  ofi  any 
account  whatever."  The  defendants  in 
error,  as  successors  of  Mannix,  were  en- 
titled to  receive  the  entire  assets  belong- 
ing to  the  trust  at  the  time  of  his  final 
settlement,  and  were  authorized  to  en- 
force the  payment  and  delivery  of  the 
same  to  them  by  action  on  his  bond ;  and 
indeed  were  the  only  persons  who  could 
do  so.  And  we  are  of  the  opinion  they 
were  creditors<in  the  sense  contemplated 
by  the  statute,  of  all  the  obligors  of  the 
bond.  True,  they  were  creditors  in  their 
representative  character  only,  but  not,  on 
that  account,  any  less  creditors;  and  it 
creditors,  the  obligors  were  debtors,  for 
the  terms  are  correlative.  Any  one  who 
is  under  an  obligation  to  pay  another  a 
sum  of  money,  comes  within  the    legal 
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definition  of  a  debtor :  and  it  is  not  essen- 
tial ^hat  the  obligation  be  due.  The  ob- 
ligation ot  the  sureties  on  the  bond  of 
Alannix  was  created  when  the  bond  was 
executed.  Their  liability  accrued  when 
the  principal  failed  to  perform  his  duties. 
The  settlement  of  his  accounts  was 
merely  the  method  prescribed  by  law  for 
ascertaining  the  amount  and  extent  of 
the  liability;  and  therefore,  although 
that  settlement  had  not  been  finally 
made,  the  liability  existed  to  an  amount 
equal,  at  least,  to  the  lace  of  the  bond, 
and  the  sureties  were  then  joint  debtors 
to  that  amount  within  the  meaning  of 
the  statute.  It  was  urged  in  argument, 
that  the  term  "joint  debtors"  in  the 
statute,  must  be  limited  to  principal 
debtors,  because  it  is  used  in  such  con- 
nection with  the  word  "partners,"  as 
shows  that  intention.  We  do  not  think 
so.  A  surety,  as  well  as  a  principal,  may 
be  a  debtor,  although  a  right  of  action  on 
the  obligation  has  not  matured;  and  the 
phrase  "other  joint  debtors"  is  broad 
enough  to  embrace  all  persons  who  are 
jointly  indebted,  except  partners  with  re- 
spect to  whom  special  provision  is  made 
by  tlie  preceding  sections.  We  find  noth- 
ing in  the  statute  indicating  an  intention 
to  deprive  sureties  of  the  benefit  of  its  pro- 
yi.sions.  It  is  also  contended  that  the 
statute  is  merely  declaratory,  and  does 
not  change  the  law  as  it  existed  prior  to  its 
adoption.  And  as  tending  to  establish 
that  position,  it  is  said  that  the  statute 
is  a  transcript  of  a  New  York  statute 
which  had  there  received  that  construc- 
tion before  its  adoption  in  this  state. 
The  case  of  Paughkeepsie  v.  Ibbottson^  5 
Hill,  4t»l.  and  Hoffman  v.  DiuUot),  1  Barb, 
185,  are  cited  in  support  of  this  conten- 
tion. We  have  examined  these  cases. 
The  most  that  can  be  made  *from  the 
meager  report  of  them  is,  that  the  court 
^5eems  to  draw  a  distinction  between  a 
pomposition  with  a  partner  or  joint 
debtor,  and  a  technical  release  under  seal; 
holding  in  the  last  case  that  the  latter  is 
not  within  the  statute,  unless  it  purports 
to  have  been  made  under  it,  or  makes 
some  reference  to  it;  and  intimating 
the  same  thing  in  the  first  of  the  cases, 
though  the  question  was  jiot  before 
the  court.  The  soundness  of  that  hold- 
ing may  well  be  doubted:  for  if  the  re- 
lease be   within    the   statute,   it   is   not 


^parent  why  any  reference  to  tht 
statute  should  be  necessary.  In  thi^ 
state,  before  the  passage  of  the  act,  it 
had  been  held  that  the  discharge 
of  one  partner  from  a  pannership 
liability  dis  charged  all  of  the  part- 
ners. Westcott  V.  Price,  Wright,  'i*?'. 
And  the  design  of  the  act  no  doubt  was, 
to  so  change  that  rule,  not  only  as  to 
partners,  but  as  to  all  joint  debtors  a> 
well,  that  a  creditor  might  be  enabled  to 
receive  payment  from  one  partner  oi 
joint  debtor,  ol  his  proportionate  .share 
of  the  indebtedness,  and  .  release  him 
therefrom,  without  affecting  the  creditor  s 
right  to  collect  the  balance  from  the 
others  bound  by  the  same  obligation. 

We  therefore  conclude  that  the  com- 
promise with,  and  release  of  Hoadly,  did 
riot  discharge  the  plaintiffs  in  error  from 
their  liability.  A  question  is  made  how- 
ever, as  to  the  extent  of  that  liability. 
The  statement  requires  that  the  compro- 
mise shall  be  treated  as  a  payment  equal 
to  the  proportionate  amount  of  Head- 
ly's  liability  on  the  bond ;  and  the  other 
sureties  are  entitled  to  have  the  boud 
credited  accordingly.  There  being  four 
sureties,  the  bond  was  credited  with  one- 
fourth  of  its  lace.  But,  it  is  claimed  an 
agreement  was  made  between  the  sure- 
ties when  the  bond  was  executed,  to  the 
effect  that  Hoadly  should  be  liable  to 
the  extent  of  one  hundred  thousand  dol- 
lars, and  the  others  in  the  sum  of  fifty 
thousand  dollars  each,  and  they  qualified 
for  those  amounts  respectively;  and  the 
dischfl^rge  of  Hoadly,  it  is  contended, 
entitled  the  other  sureties  to  a  credit  for 
the  amount  lor  which  he  agreed  to  be- 
come liable.  It  is  not  claimed  that  the 
state,  the  obligee  named  in  the  bond,  or 
the  court  of  probate,  by  which  it  was  ap- 
proved, were,  or  could  be  parties  to  such 
an  agreement;  and,  though  it  be  binding 
upon  the  sureties,  it  is  not  apparent  how 
the  creditors  represented  by  the  assignee 
or  his  successors  in  the  trust  could  be  af 
fectedby  it.  The  probate. court  in  ap- 
proving the  bond  of  an  assign^,  deals 
only  with  its  amount  and  condition,  and 
the  suflficiency  of  the  sureties.  The 
court  may  satisfy  itself  of  the  property 
qualifications  of  the  persons  offered  as 
sureties,  by  their  affidavit,  or  otherwi^^ 
and  its  duty  is  to  do  so,  in  order  to  pro- 
tect those  beneficiallv   interested  in  the 
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trust:  but  such  qualificalion  does  not  ap- 
portion the  liability  incurred  by  the  sure- 
ties, according  to  the  amount  of  property 
iliey  appear  to  own.  Tliey  all  become 
jointly  and  equally  bound  to  the  full 
amount  of  the  bond,  for  the  performance, 
by  the  assignee  of  the  duties  of  his 
inist;  and  the  proportionate  interest  of 
each,  within  the  contemplation  of  the 
statute  under  consideration  is,  his  pro- 
portion of  the  liability  thus  incurred,  to 
btr  detcmiined  from  the  amount  of  the 
Umd  and  the  number  of  the  .sureties,  and 
not  from  any  agreement  among  them 
eoucerning  the  extent  of  their  liability. 
The  bond  contains  the  contract  between 
the  obligee  and  obligors,  and  no  agree- 
ment among  the  latter  can  aflect  that 
contract,  or  interfere  with  the  right  of 
I  lie  fomier  to  release  one  of  the  latter 
from  his  proportion  of  the  liability  as 
shown  by  the  lK>nd  without  discharging 
the  others  from  their  proportion,  or  in- 
crease, or  diminish  the  amount  which 
the  statute  requires  shall  l^e  treated  as 
paid  on  the  obligation,  by  such  relea.se. 

The  record  discloses  that  since  the  re- 
lease of  Hoadl}'.  his  cosurety  Stewart, 
has  become  insolvent,  and  nothing  can 
be  collected  from  him;  the  question  arose 
in  the  consideration  of  the  case,  whether 
Walsh  and  Holland  should  not  have  a 
further  credit  to  the  extent  of  one-third 
of  Stewart's  proportion  of  the  liability: 
that  being  what  Hoadly's  contributive 
J^hare  thereof  would  have  been  if  he  had 
not  been  released.  The  question  is  not 
made  in  argument;  but  Stewart's  insolv- 
ency, which  is  admitted,  is  referred  to  for 
the  purpose  of  .showing  the  hardships 
^■esulting  from  an  application  of  the  stat- 
ute to  .sureties.  The  answer  to  the  ques- 
tion must  depend  upon  the  operation  of 
the  statute,  which,  being  in  force  when 
the  bond  was  executed,  became  as  much 
a  part  of  that  instrument,  as  if  incorpo- 
rated in  it.  The  parties  are  presumed  to 
have  contracted  with  reference  to  the 
provisions  of  the  statute,  and  to  have 
agreed  to  all  the  consequences  resulting 
from  their  operation,  and  whatever  action 
might  be  taken  by  the  parties  in  pursu- 
ance of  them. 

By  the  terms  of  the  statute,  the  di.s- 
charge  of  one  partner  '*  shall  be  deemed 
a  payment  to  the  creditor  equal  to  the 
proportionate   interest    of    the    partner 


discharged  in  the  partnership  concern  ;  '* 
and  the  compromisL-  by  which  such  dis- 
cliarge  is  obtained,  "shall  in  no  wise 
affect  the  right  of  the  other  partiiers  to 
call. on  the  member  who  makes  it,  for  his 
ratable  portion  of  such  partnership  debt.'* 
But  it  does  not  provide  that  the  amount 
of  such  ratable  share  lor  which  the  com- 
promising partner  may  be  called  upon 
by  the  other  partners,  shall  be  considered 
a  payment  on  the  debt,  or  credited  there- 
on :  nor,  that  it  shall  in  any  way  affect 
the  right  of  the  creditor  to  proceed 
against  the  inireleased  partners.  The 
adjustment  of  the  rights  of  the  partners 
with  respect  to  that  "  ratable  share  "  is  a 
matter  entirely  l)etween  them,  and  does 
not  Concern  tlie  creditor:  and  so,  with 
respect  to  any  right  of  contribution  aris- 
ing between  the  partners,  after  the  com- 
promi.se  is  effected.  Joint  debtors  are 
placed  on  the  same  footing.  If  section 
•^>162,  was  intended  to,  and  does  preserve 
the  right  of  contribution  against  the  dis- 
charged partner  or  joint  debtor,  when 
one  or  more  of  the  other  partners  or 
debtors  become  insolvent,  that  right  still 
exists  in  favor  of  Walsh  and  Holland 
unle.ss  they  have  lost  it  otherwise  than 
by  the  compromise,  and  may  be  enforced, 
if  they  .shall  ever  pay  more  than  tlieir 
proportionate  share  of  the  bond.  But 
that  does  not  entitle  them  to  have  the 
amount  they  may  so  recover,  also  credit- 
ed on  their  liability.  To  allow  that  to 
be  done  would  make  the  release  a  partial 
defense,  contrary  to  the  provisions  of  the 
statute.  As  yet,  neither  Walsh  nor  Hol- 
land has  any  claim  for  cx>ntribution,  for 
neither  of  them  has  paid  any  part  of 
Stewart's  proportion  of  the  liability  on 
the  bond,  or  any  part  of  the  judgment 
rendered  against  them  ;  and  the  right  of 
contribution  cannot  arise  in  favor  of 
either  until  he  shall  pay  more  than  his 
own  share  of  that  liability.  The  rights 
of  the  parties  under  the  compromise 
accrue  when  it  is  completed.  As  against 
the  creditor  the  compromise  is  a  pay- 
ment on  the  debt  equal  to  the  propor- 
tionate interest  of  the  discharged  partner 
or  joint  debtor,  and  for  no  more :  and 
the  creditor  is  authorized  to  proceed 
against  the  other  partners  or  joint  debt- 
ors for  the  balance.  That  payment  is 
con.sidered  made  when  the  compronn'se 
is  made,  and .  stops   interest   from    that 
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time      The  amount  is  definitely  fixed  or  |     i2i>V8.    Sarah  A.  Barnes  v.  WiUiam  Flowers 
•1  *    •      J      .  k;.,i,    ,..^,,1^1    .,*^f    K^ !  et  al.     Error  to  the   Circuit  Court  of   Pern 

easily  ascertanied.  which  would  not   be,^^^„^^,    judgment  affirmed. 

the  case  if  it  depended  upon  rights  of .  :joo5;  john  h.  Phillips  v.  William  H.  Haue- 
contribution  subseqtiently  arising.  Those  I  ly.    Error  to  the  Circuit  Court  of  Allen  Coun- 

are  ^'^^.^-^^^y'^'^^  ^.''h^''^mL^^^r^  et  al.   v.  Ja.es  A. 
ners   or   joint    debtors    themseh  es     and   ^^^^^.^j^^     Error  to  the  Circuit  Court  of  Morrow 
constitute  no  defense  to  the  action  ot  the  county.    Judgment  affirmed, 
creditor.  I      'iOI.*).     Charles   Foster  v.  Goorge   W.   Ernst 

:]      Hoadly  was  not  a  necessary  party  i  et  al.    Error  to  the  Circuit  Court  of  Hancock 
.       xiuau.^    *  u^^„„..^  fi,«  fV^efr^oc  i  County.     Judgment    affirmed.       Rlrkkt,  J. 

to  the  action  below,  because  the  trustees  ■  ^^^  ,,t^tinK  in  the  case. 

were  expressly  authorized  by  the  statute]  .-.(juj.  o.  B.  Pierce  v.  H.  A.  Kepner.  Error 
to  credit  the  bond  with  the  amount  paid  to  the  Circuit  Court  of  Darke  County.  Judg- 
bv  him  and  proceed  against  the  other  |"»e»t  affirmed,  on  the  ground  stated  in  the 
4.-  t  ^  «.u^  Koio«oo  MU  T^rp.«*.tir*»  opinion  m  //.  W.  kepmr  v.  O.  B.  Pierce,  » 
sureties  for  the  balance.     His  presence ;  ^^^^  ^j^^^j^  ^.^^^^  Reports,  488. 

or  absence,  could  in  no  way  affect  their  300I.  Dewit  &  Company  v.  J.  J.  King.  Er- 
rights.  Whether  contribution  can  be  ror  to  the  Circuit  Court  of  Richland  County, 
enforced  against  him.  in  any  eveiitjs  a! JudKJ"«:"t affirmed.  ^,,  ,  .  ,  , 
ciuuiv.cvi  *»B  ^  37j,.2^     Frederick   Boettler    et    al.   v.  Joseph 

question  not  inyolyed  in  the  ca.se.  and  3^^^^^  et  al.  Error  to  the  Circuit  Court  of 
upon  which  we  express  no  opinion.  1  summit  County.     Dismissed  at  cost  of  plaiiitin 

Judgment  affirmed,      '  in  error  bv  consent. 

j  :J810.  The  Village  of  Delphos  v.  Peter  I.. 
'  Findley.  Error  to  the  Circuit  Court  of  Van 
;  Wert  County.  Judgment  affirmed. 
j  4042.  Joseph  Ralston  v.  John  Wells.  Error 
'  to  the  Circuit  Court  of  Defiance  County.  Judjf- 
ment  affirmed. 

405:1  The  Toledo  Consolidated  Street  Rail 
way  Co.  V.  Thomas  Sweeney  et  al.  Error  to 
the  Circuit  Court  of  Lucas  County.  Judgment 
affirmed.  Spkar  and  Minshall.  JJ.  dissent 
from  the  affiiiiiance  ot  the  judgment  against 
the  City,  and,  also  from  the  affirmance  of  that 
against  the  Lake  Shore  and  Michigan  Soulb- 
em  Railway;  and  BURKET,J.  dissents  from  llie 
affirmance  of  the  judgment  against  the  latter 
company  only. 

42o8.  The  State  of  Ohio,  ex  rel.  Richanl 
H.  (chapman  v.  C.  G.  O.  Miller.  Mandamus 
Preemptory  writ  of  mandamus  awanled. 
Bradkury,  j.  dissents. 

Motion  Docket. 
22()6.  William  Peter  v.  The  Union  Mfg.  Co. 
et  al.  Motion  by  defendant  to  advance  cause 
No.  421 7,  on  the  General  Docket.  Motion  over- 
ruled. Request  for  oral  argument  by  plaintiff 
in  error  noted. 

22(57.  Charles  E.  Bronson  v.  the  State  of 
Ohio.  Motion  for  leave  to  file  a  petition  in  er- 
ror to  the  Circuit  Court  of  Defiance  County. 


SUPREME  COURT  PROCEEDINGS. 

Cases  on  the  General  Docket  called  to  No. 
3075,  inclusive. 

The  next  call  of  cases  on  the  (General 
Docket  will  take  place  the  second  Tuesdaj  in 
November,  and  will  be  up  to  and  including 
case  No.  HI  87.  • 

Regular  cases  for  oral  argument  (exclusive 
of  cases  taken  out  of  their  order)  are  assigned 
to  No.  2<)06.  No  further  assignment  of  regular 
cases  for  oral  argument  is  probable  before  close 
of  year. 

[Ti'ESDAV,  October  'K),  181)4.  J 

General  Docket. 

No.  2447.  Eleazer  G.  Gourley  v.  Esther  Bailey. 
Error  to  the  Circuit  Court  of  Mahoning  Coun- 
ty.   Judgment  affirmed. 

2454.  F.  Delsignore  &  Bro.  v.  The  Cliam- 
pion  Ice  Manf 'g  and  Cold  Storage  Co.  Error 
to  the  Superior  Court  of  Cincinnati.  Judg- 
ment affirmed. 

Cassius  Trunkey  et  al.  v.  The  State  of 


2788.     Cassms  irunicev  et  ai.  v.  i  nc  oiaic  01  )  _ 

Ohio  ex  rel.  Brunell  Hull  et  al.,*  Trustees,  j  Motion  allowed.  Request  for  oral  argument  by 
Error  to  the  Circuit  Court  of  Trumbull  Coun  ;  plaintiff  in  error  and  defendant  in  error  noted, 
ty.     T«<^g™ent  affirmed.  22«»8.    The  Cincinnati  Street  Ry.  Co.  v.  .An 

2925.    Oliver  Cope   and  J.  B.  Yates  v.  Fur-    thony  Schwarz,  adm'r,  etc.    Motion  by  plaintiff 

*      ^  .     ^.      ^!  _.  ..  ,» ^  _r   j^j.  ^^^^  argument  in  cause  No.  4107,  on  the 

General   Docket.      Motion   allowed.      Request 
for  oral  argument  bv  plaintiff  lioted, 

226'.».     D.  P.  Croni'n  et  al,  v.  The  Potters'  Co- 
operative Co.  et  al.     Motion  by  plaintiffs  to  re- 
instate cause  No.  4108,  on  the  General  Docket. 
Motion  overruled. 
2270.     State    of   Ohio    ex    rel.   The  Laninj: 

„ ^      .  Printing  Co.  v.  Sam'l  M.  Taylor  ct  al.     Motion 

Davton,  Ohio  v.  Noller  &  Narrowgang.     Error  1  bv  relato-  to  advance  cause  No.   4251,  on  ll»f 


man  Gee  et  al.  Error  to  the  Circuit  Court  of 
Columbiana  County.     ]udgraeut  affirmed. 

2970.  The  Simon  Gebhart  Son's  Flour  Com- 
pany. Error  to  the  Circuit  Court  of  Montgom- 
ery County.    Judgment  affirmed. 

2981.  Clinton  Crane  &  Co.  v.  Frank  Buckles 
et  al.  Error  to  the  Superior  Court  of  Cincin- 
nati.   Judgment  affirmed. 

2992.    The  Columbia  Insurance  Company  of 


to  the  Circuit  Court  of  Hancock  County.  Judg- 
ment affirmed.  Bi'RKKT,  J.,  n  .t  sitting  in  the 
case. 


General  Docket.  Motion  allowetl.  Motion  by 
relator  for  oral  argument  noted.  Assigned  for 
hearinir  on  Nov.  15,  1894. 
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Owing  to  the  increase  of  the  docket  in  this 
division  of  the  United  States  District  Court, 
the  appointment  of  another  judge,  to  sit  at 
Toledo,  is  desired  by  the  members  of  the  bar 
of  that  city.  It  is  said  that  there  are  nearly 
three  hundred  cases  on  the  law  and  equity 
dockets  in  Cleveland.  Complaint  is  made  that 
after  disposing  of  the  cases  on  the  crimiLal 
docket  each  term,  in  Toledo,  the  court  has  but 
little  time  left  to  devote  to  the  hearing  and 
trial  of  the  civil  cases. 

It  seems  as  if  the  increase  in  the  number  of 
cases  in  this  division,  and  the  crowded  condi- 
tion of  the  Cleveland  docket  would  require, 
and  certainly  warrant  the  appointment  of 
another  judj^e  for  this  part  of  the  district. 


The  Supreme  Court  of  Ohio  on  October  30, 
IJ^S^,  affirmed  the  judgment  of  the  Circuit 
Court  of  Hancock  county  in  the  case  of  Char- 
les Foster  v.  Geo,  W,  Earnest  et  al.  which  in- 
volves some  $13,245.  Ex-Secretary  Foster, 
several  years  ago,  loaned  |U,000  to  Fred  Men- 
ecke  to  buy  some  property,  consisting  of  two 
tracts  of  80  and  47  acres,  respectively.  Men- 
ccke  represented  that  the  property  was  worth 
MO.OOO.  Foster  took  a  deed  conveying  the 
property  to  him  from  Menecke  upon  condition 
that  he  was  to  transfer  the  property  to  Men- 
«ke  again  upon  payment  of  the  loan.  Men- 
ecke used  the  $1 1,000  to  apply  on  the  purchase 
price  of  the  land  and  mortgaged  the  property 
to  George  Earnest  for  the  balance.  The  lower 
court  held  that  the  purchase-money  mortgage 
was  the  first  lien  and  Foster's  second.  The 
property  has  depreciated  in  value  and  the 
second  lien  is  now  worthless. 


The  report  of  Special  Master  Irvin  Belfortl 
on  the  intervening  petition  of  Catherine  Rea- 
gan, Admx.,  ill  the  Clover  Leaf  Case,  i-ecently 
filed  in  the  Federal  Court  at  Toledo,  presents 
some  very  interesting  questions.  It  also  re- 
calls the  great  storm  of  February,  1894,  as  it 
was  owing  to  the  extraordinary  elements  that 
Timothy  Reagan,  plaintiff's  decedent,  was 
killed.  He  was  a  section  hand  and  was  ordered 
by  the  foreman  to  inspect  the  track  for  a  dis- 
tance of  about  five  miles  west  of  Maumee 
He  went  out  in  the  storm  and  was  returning 
when  he  was  struck  by  the  engine  of  train 
ntimber  6.  The  findings  are  in  favor  of  the 
Railroad  Company,  and  on  the  question  of 
negligence  in  not  directing  trainmen,  or  other 
employes  of  the  road,  to  be  on  the  watch  for 
persons  or  employes  on  the  track,  the  report 
says : 

**  It  is  claimed  that  the  Receiver  was  negli- 
gent in  not  having  proper,  rules  requiring  the 
engineer  to  whistle  repeatedly  while  passing 
through  the  country  at  a  high  rate  of  speed  in 
a  blinding  snow  storm.  It  appears  from  the 
evidence  that  the  rules  for  the  operation  ami 
management  of  the  road  had  resulted  in  rea- 
sonable care  for  the  protection  of  its  servants 
in  ordinary  storms  and  under  ordinary  cir- 
cumstances. But  this  was  an  unpreceaented 
storm.  It  could  not  have  been  anticipated. 
While  the  highest  degree  of  care  is  required 
of  railroads  in  providing  against  accidents 
which  may  be  foreseen,  they  are  not  required 
to  provide  against  such  as  no  reasonable  de- 
gree of  foresight  would  suppose  likely  to  hap- 
pen. Where  nothing  has  ever  occurred  to 
suggest  to  a  railway  company  that  there  is 
danger  in  a  certain  line  of  conduct,  the  com* 
pany  cannot  be  said  to  have  had  such  means 
of  knowledge  of  the  alleged  danger  as  to  ren* 
der*it  negligent  in  continuing  in  that  line." 

The  litigation  commonly  known  as  the  Hotel 
Victory  case,  pending  in  the  U.  S.  Circuit 
Court  at  Toledo,  presents,  as  might  be  ex- 
pected from  such  a  complication,  some  very 
interesting  questions,  many  of  which  have  not 
been  adjudicated  in  this  state.  One  of  these  is 
in  relation  to  the  right  of  architects  to  the 
benefit  of  the  mechanic's  lien  law.  The  ques- 
tion is  presented  by  the  claim  of  E.  O.  Fallis  fi; 
Co.,  amounting  to  about  $10,000.  Thepr  seek 
to  enforce  a  mechanic's  lien  for  services  in 
preparing  the  plans  and  specifications  and 
superintending  the  work  of  constructing  the 
hotel.  It  is  a  new  question  in  Ohio,  and  the 
decisions  in  other  states,  either  for  or  against 
allowing  architects  such  a  remedy  have  been 
found,  in  the  majority  of  cases,  to  have  turned 
upon  some  peculiar  wording  of  the  statute, 
giving  the  Court  some  idea  of  its  intended  ap- 
plication. The  Statute  in  Ohio  is  broader, 
and  gives  the  remedy  to  those  who  perform 
labor  in  or  about  the  construction  of  a  build* 
iug. 
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ASSAULT   BY   RAILWAY  CONDUCTOR. 


Scope  of  Employment. 

In  Texas  &  P.  R"y  Co.  v.  Williams,  decided 
in  the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  in  April,  1894  (62  Fed., 
440),  it  was  held  that,  in  an  action  against  a 
railway  company  for  an  assault  committed  by 
its  conductor,  there  is  no  question  to  be  sub- 
mitted to  the  jury  as  to  whether  such  conduc- 
tor was  acting  beyond  the  scope  of  his  em- 
ployment, when  his  own  testimony  shows  that 
such  assault  was  comniited  in  resenting  an  in- 
sult which  he  had  provoked  by  his  language 
and  conduct  while  acting;  as  conductor.  It  was 
further  held  that,  under  allejifations  that 
plaintiff  was  knocked  and  kicked  from  de- 
fendant's railway  train  by  its  conductor,  he 
may  recover  on  proof  that  the  conductor 
alarmed  him  to  such*  an  extniL  that  he  jumped 
off  the  train ;  forcing  him  off  the  train  in  an 
unlawful  manner  beit  g  the  gravamen  of  the 
complaint. 

The  Court  said;  There  is  no  doubt  about 
the  law,  contended  for  in  this  case,  that,  if  the 
servant  cf  the  defendant  in  the  Court  below 
(plaintiff  in  error)  committed  an  assault  while 
acting  within  the  scope  of  his  employment, 
the  company  is  liable,  but,  if  not  so  acting 
it  is  not  {Railroad  Co,  v.  Hannin/r^  15 
Wall,  649;  Railroad  Co,  v.  Derby,  14  How., 
468).  The  difficulty  is  iti  making  ap- 
plication of  such  principle  to  the  facts  as 
proven,  and  the  only  question  for  our  ex-imi- 
nation  is  whether  such  facts  raised  a  question 
as  to  whether  or  not  he  was  so  acting  sufficient 
to  submit  to  the  jury.  Where  there  is  such  a 
question,  it  is  one  of  fact,  and  should  be  so 
submitted  {Redding  v.  Railroad  Co.,  ?i  S.C  I ); 
but  here  the  trial  Court  did  not  consider  the 
testimony  justified  such  submission.  The 
position,  of  the  conductor  made  it  his  duty  to 
collect  the  fare  Irom  those  he  found  on  the 
train  wichout  tickets,  passes  or  recognized  right 
to  rlde«  and  in  doing  this  or  attempting  to  do 
this,  or  in  meeting  any  exigency  or  emergency 
nitu rally  and  necessarily  growing  out  of  this 
duty,  his  conduct,  or  the  course  he  pursued  in 
performing  it,  would  be  within  the  scope  of 
nis  employment.  The  testimony  here  shows 
that  he  approached  Williams  for  his  fare,  but 
was  informed  that  he  was  lieiug  passed  by  the 
road  master,  but  upon  being  told  by  the  party 
that  he  had  not  given  Williams  perniission  to 
ride,  he  went  oack  to  Williams,  and  again  de- 
manded his  fare,  and,  in  doing  this,  he  admits 
that  he  may  have  used  strong  language,  may 
have  sworn,  and  said  that  he  was  a  '  damned 
liar/  How  far  this  was  proven  by  the  testi- 
mony oi  the  plaintiff,  which  was  before  the 
court,  the  record  does  not  disclose,  and  wc  can 


only  determine  what  preceded  the  assault  by 
the  admission  ot  Nicely  himself.  He  was  at 
that  time  acting  within  the  scope  oi  his  em- 
ployment, and  when  his  abuse  was  answered 
by  something  which  implird  he  same 
insult  he  had  been  heaping  apon 
Williams,  and  which  had  naturally  b«en 
drawn  out  by  his  own  lao^nuigc  and  conduct, 
we  do  not  consider  that  it  can  be  properly 
claimed  that  he  immediately  abandoned  his 
employment  as  conductor,  and  commenced  an 
attack  solely  in  his  personal  capacity.  If,  as  is 
claimed,  he  was  resenting  a  fancied  insult  as  a 
man,  it  plainly  appears  from  his  own  testimony 
that  it  was  one  which  he  had  provoked  as  con- 
ductor, and  we  consider  that  >uch  character 
should  reasonably  be  held  to  cover  the  whole 
transaction,  and  that  the  entire  evidence,  when 
properly  considered,  cannot  reasonably  raise  a 
question  whether  he  was  not  acting  beyond 
the  scope  of  ids  employment,  which  shou.d 
have  been  submitted  to  the  jury.  In  instruct- 
ing the  jury  that,  if  tht-jr  found  thai  the  con- 
ductor alarmed  the  plaintiff  t€)  such  an  extent 
th  it  he  jumped  off  the  car,  they  should  fird 
for  the  plaintiff,  although  the  allegations  of 
the  petition  were  that  he  was  knocked  and 
kicked  from  the  train,  we  consider  th.«t  the 
Judge  charged  uf>on  the  evidence  be  lore  him, 
and  chat  the  variance  between  a  legala  and 
probata  was  immaterial.  It  was  not  suoh  as 
could  misled  or  surprise  the  advtfrse  p«rty 
{McClelland  v.  Smith,  3  Tex..  210 ;  May  v.  /W- 
lard,  2H  Tex  .  677 ;  and  Wiehusch  v.  Taylor, 
64  Tex.,  M).  Forcing  the  plaintiff  off  the 
rain  in  a  wrongful  manner  was  the  gravamen 
of  the  complaint,  and.  whether  it  were  do^e 
with  the  hand,  the  foot  or  threats  of  bodily 
injury,  the  effect  was  the  same. 


It  is  crrefully  estimated,  by  An  attorney  who 
is  posted,  that  the  corner  lot  suits  now  pending 
in  Toledo,  about  190  in  number,  hold  in  the 
neighborhood  of  $50,(K)0  from  the  City  Treasury; 
in  the  majority  of  cases  the  whole  assessment 
is  tied  up  by  the  suit  which  questions  only  a 
portion  of  it.  As  near  as  can  be  learned,  the 
amount  actually  in  controversy  is  about  $16,000. 


It  has  not  been  so  very  long  since  the  old 
English  court  ruies  passed  out  of  obser\'ance, 
and  when  they  were  in  vogue,  nowhere  were 
they  more  strictly  observed  than  in  South 
Carolina.  The  rules  provided  that  a  law>'er, 
when  he  spoke  in  court,  must  wear  a  black 
gown  and  coat,  and  that  ^he  sheriff  must  wear 
a  cocked  tiat  and  sword.  On  one  occasion  a 
lawyer  named  Pettigrue  arose  to  speak  in  a 
case  on  trial.    ,' 

•*  Mr.  Pettigrue,"  said'  the  judge,  "  you  have 
on  a  light  coat.    You  cannot  speak,  sir.**   •  - 

"  Oh,  your  honor,''  Pettigrue  replied,  **  may 
it  please  the  qourt,  I  conform  to  the  law." 
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"No,  Mr.  Pcttigruc,"  declared  the  judge, 
''yoa  have  on  a  light  coat  You  cannot 
speak." 

**Bat,  your  honor/*  insisted  the  lawyer, 
"jtm  misinterpret  Allow  me  to  illustrate: 
The  law  sajrs  the  barrister  must  wear  a  black 
gown  and  coat,  does  it  not  ?  " 
"  Yes."  replied  the  judge. 
"And  does  your  honor  hdld  that  it  means 
that  both  gown  and  coalj  must  be  black  ?  " 

"CerUinly,  Mr.  Pettigrue,  certainly,  sir," 
answered  his  honor.> 

"And  the  law  further  says,"  continued  Mr. 
Pettigrae,  "that  the  sheriff  must  wear  a 
cocked  hat  and  sword,  does  it  not }  " 

"Yes,  yes,  Mr.  Pettigrue,"  the  court  ans- 
wered somewhat  impatiently. 

"And  do  you  mean  to  say,  your  honor," 
queried  Pettigrue,  "that  the  sword  must  be 
cocked  as  well  as  the  hat  ?  " 

"Er— ch?— «r-h'm,"  mused  his  honor.  "You 
may  continue  your  speech,  Mr.  Pettigrue." — 
Greem  Bag. 


CHILD  nr  A  ttBCBIV£R'S  HANDS. 


Giren  to  a  Sheriff  Pending  a  DiTorce  Suit. 

The  first  application  for  a  receiver  for  a 
child,  so  far  as  is  known,  was  recently  made 
and  granted  in  the  Circuit  Court  at  Staunton , 
Va. 

The  partiea  to  the  controversy  are  a  Mr. 
and  Mrs.  Gray  of  San  Diego,  Cal.  The  child 
is  five  years  of  age.  Mr.  and  Mrs.  Gray  moved 
from  Virginia  to  California  a  few  years  ago. 
A  few  weeks  ago  Mr.  Gray  left  San  Diego  and 
returned  to  Virginia,  bringing  "the  child  with 
Wm.  Mrs.  Gray,  immediately  after  her  hus- 
band's departure  instituted  proceedings  in  the 
California  courts  for  a  divorce  from  her  hus- 
band, and  then  came  to  Virginia  and  applied 
to  Jndge  McLaughlin  of  the  Circuit  Court,  in 
the  Staunton  Circuit,  for  the  appointment  of 
a  temporary  receiver  for  the  child,  pending 
the  result  of  an  action  in  the  same  court  for 
permanent  custody.  The  petition  was  granted 
and  the  sheriff  was  appointed  temporary  re- 
ceiver. 

Mrs.  Gray,  in  her  petition,  alleges  that  she 
^  property  valned  at  140,000  to  $60,000,  that 
ber  husband  has  never  earned  any  money, 
^t  he  has  long  been  addicted  to  drink,  is  an 
atheist,  and  is  morally,  materially,  and  spirit- 
ually unlit  to  be  the  custodian  of  the  child 


MISCONDUCT  OP  JURORS. 

In  McLaughlin  v.  Hinds,  decided  by  the 
Supreme  Court  of  Illinois  in  March,  1894  (38 
N.  E.  R.,  136),  it  appeared  that  jurors,  after 
agreeing  on  a  sealed  verdict,  and  before  its  re- 
turn, went  into  a  saloon  and  were  tr  ated  by 
lawyers  for  both  sides.  It  was  held  that  such 
conduct  wias  not  cause  for  ordering  a  new  trial 
since  both  parties  were  in  pavi  dencto.  On 
this  point  the.  court  said : 

"Appellant  assigned,  among  other  causes 
why  the  motion  for  new  trial  should  have 
been  allowed,  that  some  of  the  jurors  were 
guilty  of  improper  conduct,  and  were  im- 
properly tampered  with;  and  numerous  affi- 
davits were  filed  on  the  part  of  appellant,  as 
well  as  counter  affidavits  on  the  part  of  ap^ 
pellees,  on  this  question.  It  appears  the  jury 
retired,  in  charge  of  an  officer,  to  consider  of 
their  verdict,  but  a  short  time  before  the  hour 
for  adjournment  for  the  day,  and  were  in- 
structed to  render  a  sealed  verdict.  After  the 
court  adjourned  a  sealed  verdict  was  returned, 
and  delivered  to  the  .officer  or  clerk,  and  the 
jury  were  to  return  the  next  morning.  Afler 
the  jury  were  discharged  for  the  day,  and  on 
the  same  evening  as  they  were  leaving  the 
court  house,  as  a  result  o\  some  remark  from 
one  of  the  jurors  to  one  Luddeu,  an  attorney 
who  represented  plaintiffs,  he  (Ludden)  in- 
vited those  present  (being  most  of  the  jurors) 
to  have  a  cigar,  and  entered  a  saloon  near 
where  they  then  were,  accompanied  by  a  num- 
ber of  the  jurors  on  this  case,  and  there  found 
one  Moore,  one  of  the  attorneys  who  repre- 
seuted  the  defendants.  Ludden,  with  several 
of  the  men  who  were  on  the  jury,  went  to  an 
adjoining  room,  where  they  were  joined  by 
Moore ;  and  both  Luddeta  and  Moore  treated 
several  times  to  cigars  and  intoxicants,  and 
there  engaged  in  telling  anecdotes,  etc.,  the 
chief  burden  of  paying  the  bills  falling  on 
Ludden.  No  motion  or  suggestion  was  made 
the  next  morning,  in  open  court,  lis  4  sugges- 
tion or  motion  in  the  case.;  but  an  effort  seems 
to  have  been  made  by  Moore  to  make  a  confi- 
dential communication  to  the  judge,  to  which 
the  judge  replied, '  I  do  not  care  to  have  con- 
fidential communications.'  The  verdict  was 
announced,  and  the  attent  on  of  the  court  first 
called  to  tlie  matter  by  the  motion  and  affi- 
davits. No  condemnation  allowed  by  law  for 
such  impropriety  could  be  too  severely  visited 
on  Ludden,  Moore  and  those  member^  of  the 
jury  who  were  /^ilty  of  the  improper  conduct, 
nor  would  we  hesitate  to  set  the  verdict  aside 
if  Ludilen  alone  had  been  the  offending  party 
with  the  jury ;  but  from  a  careful  reading  of 
the  affidavits,  it  would  seem  that  Moore's  posi- 
tion is  not  superior  to  Ludden's.  While  con- 
demning the  action  of  both  Ludden  and 
Moore,  we  are,  with  all  the  facts  appearing, 
not  disposed  to  give  either  side  any  benefit  or  ' 
advantage  because  of  the  improper  action  of 
the  other." 
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INTERESTING   NEBRASKA    DECISION. 


Supreme    Court    Rules    on    Important    Policy 
Provisions. 

An  interesting  decision  has  just  been  made 
in  the  Supreme  Court  of  Nebraska  in  the  case 
of  the  Otnaha  Loan  and  Trust  Company  v.  The 
Phenix  Insurance  Company. 

The  policy  contained  the  usual  provisions  as 
to  alienation  of  title  without  notice  to  the 
company,  and  had  also  attached  to  it  the  usual 
mortgage  clause  in  favor  of  the  Loan  and 
Trust  Company,  whereby  an  agreement  was 
made  that  the  company  should  be  notified  of 
any  change  of  ownership  coming  to  the 
knowledge  of  the  mortgagee.  The  facts  show 
that  shortly  after  the  policy  was  issued  the 
property  was  sold,  that  the  riiortgagee  had 
knowledge  of  the  change  in  ownership,  and 
that  the  compauy  was  not  notified.  To  com- 
plicate the  matter  still  further  it  was  shown 
that  the  Trust  Company  previous  to  the  fire 
sold  and  assigned  the  mortgage  debt,  but 
guaranteed  the  payment  and  collection  there- 
of, and  still  retained  possession  of  the  insur- 
ance policy. 

At  ■  the  time  of  the  fire  the  mortgage  debt 
had  not  matured,  and,  therefore,  was  unpaid, 
but  pending  the  suit  the  debt  became  due,  and 
the  Trust  Company  in  pursuance  of  its  con- 
tract of  indemnity  paid  it.    It  was  held, 

1.  That  the  transfer  of  the  title  by  the  as- 
sured without  notice  to  the  company  did  not 
in  itself  void  the  policy  as  to  the  mortgagee. 

2.  That  the  mortg.gee  .clause  constituted  a 
separate  and  distinct  contract  between  the 
mortgagee  and  the  insurance  company,  which 
could  not  be  voided  by  the  assured^s  non- 
observance  of  his  agreement  with  the  insurer. 

3.  That  the  neglect  of  the  trust  company  to 
notify  the  insurance  company  of  the  sale  of 
the  mortgaged  property  did  not  void  the 
policy  as  to  the  trust  company. 

In  regard  to  this  the  court  said :  "  The  pol- 
icy does  not  provide  when  the  mortgagee  shall 
give  this  notice,  nor  is  there  any  provision  in 
the  policy  or  mortgagee  clause  to  the  effect 
that  in  case  the  mortgagee  comes  into  posses- 
sion of  knowledge  that  the  hazard  of  the  risk 
has  been  increased  or  that  the  property  has 
been  conveyed,  and  neglects  to  notify  the  in- 
surance company  thereof,  the  policy  shall 
therefore  be  void." 

In  absence  of  claim  on  the  part  of  the  com- 
pany that  it  had  suffered  an  injury  or  damage 
by  reason  of  the  neglect  of  the  trust  company 


and  because  the  insurance  company  had  re- 
ceived a  premium  for  carrying  the  risk  the 
court  held  that  it  should  not  be  allowed  to  es- 
cape compliance  with  its  contract  because  the 
trust  company  had  violated  an  **  immaterial 
promise." 

It  was  also  further  held  that,  the  loss  having 
been  made  payable  to  the  trust  company,  and 
as  it  owned  and  held  possession  of  the  policv 
and  had  guaranteed  the  payment  of  the  mort- 
gage debt,  the  suit  was  properly  brought  in 
its  name. 


A  Newspaper  Legally  Biund  to  Print  Political 
Literature. 

A  novel  legal  clash  recently  took  place  in 
the  District  Court  of  Omaha,  Nebraska,  be- 
tween the  Republican  State  Central  Committee 
and  the  World-Herald^  a  Democratic  news- 
paper. The  World-Herald  company  had 
entered  into  a  contract  with  the  State  Central 
Committee,  agreeing  to  sell  to  the  committee 
two  coluinns  of  space  for  the  daily  publication 
of  political  matter  contributed  by  the  com- 
mittee at  the  rate  of  $75  per  day. 

Under  this  contract  the  matter  was  printed 
for  a  day  or  two,  after  which  the  proprietor  of 
the  paper  ordered  the  contract  annulled.  The 
committee  then  asked  for  an  order  compelling 
the  World-Herald  to  carry  out  the  terms  of  its 
agreement. 

The  power  of  the  court,  the  committee's 
attorney  contended,  was  sufficient  to  compel 
the  performance  of  the  contract,  and  there 
was  no  justification  for  the  breach  which  had 
taken  place.  Attorneys  for  the  World-Herald 
urged  that  the  men  bringing  the  action  were 
not  entitled  to  a  standing  in  a  court  of  equity. 
The  contract,  they  urged  had  been  entered  into 
with  the  Republican  Central  Committee,  an 
organization  that  was  not  a  partnership,  an(f 
an  organization  that  was  not  incorporated 
under  the  laws  of  the  State.  Such  being  tnie, 
from  a  legal  standpoint,  it  was  a  uooentity 
having  no  right  to  sue  or  be  sued. 

In  passing  upon  the  issues  Judge  Ke>-ser 
contended  that  the  court  was  bound  to  take 
notice  of  the  fact  that  political  parties  did  exist 
and  that  they  transacted  their  business  through 
committees.  These  committees,  while  they 
were  not  partnerships  and  while  they  were  not 
incorporated  companies,  had  the  authority  to 
spend  money  ana  manage  the  campaigns  tn 
the  interests  of  the  party  candidates.  The 
contract  with  the  World-lierald  was  made  in 
good  faith  and  could  not  be  \*iolated  so  long  as 
there  was  no  showing  that  it  should  be  discon- 
tinued. -  •  ■ ' 


GRAB  BAGS  BARRBD. 


53 


HRW  ENGLISH  LAWS. 


Particularly  Tliose  Relating  to  Offenses  Against 
Children. 

The  English  laws  relating  to  cffenses  against 
children  have  undergone  considerable  altera* 
tions  recently.  Acts  have  been  passed  provid- 
ing for  the  punishment  of  assaults  committed 
against  children  in  such  manner  as  to  be  like- 
ly to  cause  suffering  or  injury  to  health  or  to 
maim  or  disfigure  a  child.  The  punishment 
is  made  much  more  s*:  vere  when  there  is  money 
payable  to  the  defendant  in  case  of  the  death 
of  the  child.  This  law  was  probably  intended 
to  reach  cases  of  those  who  have  the  lives  of 
children  insured  for  their  own  benefit,  and 
then  maltreat  the  children.  The  laws  of  evi- 
dence are  changed  in  several  particulars  in 
cases  affecting  children.  Defendants,  who  in 
general  cannot  testify  in  English  criminal 
trials,  Bre  allowed  to  take  the  witness  stand  in 
such  cases,  and  their  wives  may  also  appear  as 
witnesses.  The  evidence  of  a  child  may  in 
some  cases  be  received  without  the  administra- 
tion of  an  oath,  and  if  a  child  is  injured  its  dep- 
osition may  be  taken  out  of  court.  Some 
technicalities  as  to  pleading  in  criminal  cases 
are  also  removed  in  accusations  arising  out 
of  the  ill -treatment  of  children.  The  societies 
for  the  prevention  of  cruelty  to  children  are 
the  principal  agents  through  which  these  re- 
forms were  carried  through  Parliament.  Pro- 
visions in  the  statutes  relating  to  the  empfoy- 
ment  of  young  children  have  also  been  uiodi- 
fie<l,  and  English  legislation  upon  this  whole 
subject  is  more  advanced  than  in  most  of  the 
countries  of  the  world,  and  approaches  closely 
to  that  of  New  York  State. 


GRAB  BAGS  BARRED. 


A  New  Jeney  Court  Interdicts  That  Church  Fair 
Sport 

The  Union  County  (New  Jersey)  grand  jury 
recently  brought  in  a  presentment  against 
churches  and  societies  that  run  lotteres  at 
their  fairs  and' festivals.  The  reading  of  the 
presentment  caused  a  surprise  in  the  court- 
room.   It  was  as  follows : 

"We  find  upon  investigation  that  the  par- 
ticular case  concerning  a  lottery,  alluded  to.  by 
Justice  Van  Sickel  in. his  charge  to  us  upon 
the  opening  day  of  this  term,  was  not  within 
cur  jurisdiction. 

"After  a  careful  consideration  of  the  entire 
subject  we  have  concluded  to  bring  into  court 


this  presentment  of  facts:  The  constitution 
of  .our  state  absolutely  prohibits  lotteries,  and 
our  courts  have  held  that  the  distribution  of 
presents  or  prizes  at  public  exhibitions  or  en- 
tertainments by  chance  is  a  lottery. 

"  We  cannot  close  our  eyes  to  the  fact  that 
it  has  become  a  prevalent  evil  among  churches, 
clubs,  and  various  organizations  of  this  country 
to  raise  money  for  various  purposes  by  means 
of  what  the  law  has  clearly  adjudged  to  be  a 
lottery.  Especially  is  this  so  at  this  particular 
season  of  each  year,  just  before  an  election. 
Men  holding  public  office,  those  who  have 
been  placed  in  nomination  by  the  various 
political  parties,  as  well  as  citizens  at  large, 
are  importuned  not  only  h^'  officers  of  these 
organizations,  but  also  by  women  and  children 
who  are  sent  out  to  peddle  tickets.  We  feel 
assured  that  many  engage  in  this  practice  in- 
nocently, not  knowing  they  are  violating  any 
law,  while  others  know  it  is  illegal  and  simply 
rely  upon  the  old  excuse  that  a  charitable  end 
justifies  an  unlawful  means. 

•'  We  believe  that  churches,  clubs  and  so- 
cieties formed  for  the  purpose  of  improving 
the  moral  tone  of  their  members  or  patrons 
are  the  most  flagrant  offenders  against  lottery 
laws  in  our  county.  In  order  to  stop  such 
practices  and  to  give  ample  notice  to  all  of  our 
citiztrus  that  those  who  engage  therein  are 
liable  to  indictmejit  we  have  determined  to 
make  this  presentment  and  refrain  Ironi  pre- 
senting inaictments. 

"We  particularly  address  ourselves  to  the 
clergymen  and  officers  of  the  various  churches 
in  this  county  who  have  heretofore  violated 
this  law  and  who  contemplate  further  viola- 
tions thereof,  and  call  their  attention  to  the 
inconsistency  of  any  crusade  against  poolrooms 
or  races  while  they,  under  the  cloak  of  religion, 
are  permitting  equally  unlawful  practices  to 
be  carried  on  for  their  own  pecuniary  benefit, 
thereby  to  some  extent  justifying  the  opinion 
of  some  that  if  the  poolrooms  and  races  were 
run  for  the  benefit  of  these  offending  churches 
the  practice  would  have  been  overlooked." 


A  WISE  JUDGE. 

The  sarcastic  Justice  Maule  did  not  spare 
his  judicial  brethren.  "  I  do  not  believe,"  he 
said  to  the  counsel  once,  "that  any  such  absurd 
law  has  ever  been  laid  down,  although  it  is 
true  that  I  have  not  yet  seen  the  last  number 
of  the  Queen*s  Bench  Reports."  When  a  wit- 
ness was  telling  an  impossible  stor^',  and 
declared  that  he  could  not  tell  a  lie,  for  he  had 
been  wedded  to  truth  from  his  inlancy,  Justice 
Maule  observed:  "Yes,  but  the  question  is. 
How  long  have  you  been  a  widower  ? "  The 
counsel  who  objected  to  a  b  11  of  costs  in  a 
case  before  Justice  Maule  and  a  jury,  declared 
that  the  account  was  a  "diabolical  bill."  The 
judge  told  the  jury,  however,  that  even  if  the 
statement  of  the  counsel  were  true,  it  was  still 
their  duty  to  "give  the  devil  his  due." — San 
Francisco  Argonaut. 
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IKSURAirCB  TAX. 


The  SUte  CommlasUnier  Holda  That  It  Cannot 
Be  Deducted  from  Life  Policies. 

Superintendent  Hahn,  of  the  insurance  de- 
partment of  this  state,  has  just  succeeded  in 
enforcing  a  ruling  which  will,  save  the  life 
insurance  policy-holders  of  Ohio  between 
$65,000  and  |75,6oO  a  year.  Last  February  it 
came  to  the  knowledge  of  Superintendent 
Hahn  that  certain  life  insurance  companies 
licensed  to  transact  business  in  the  state,  were 
in  the  habit  of  charging  up  to  the  Ohio  policy- 
holders the  2}  per  cent,  tax  upon  gross  pre- 
mium receipts  which  is  levied  by  the  state. 
The  matter  was  brought  to  the  attention  of  the 
department  b>  an  appeal  made  by  a  policy 
holder  in .  Middleport,  who  had  a  matured 
claim  of  |1, 000  against  a  life  company,  from 
which^the  company  sought  to  deduct  »25,  the 
amount  of  the  tax.  The  superintendent  at 
once  notified  the  assured  that  he  need  not 
.settle  on  that  basis  and  that  no  life  insurance 
company  which  maintained  that  practice  would 
be  permitted  to  continue  to  do  business  in 
Ohio.  The  matter  was  immediately  taken  up 
by  the  department  and  brought  to  the  atten- 
tion of  all  the  companies.  It  was  found  that  a 
number  of  them  had  never  engaged  in  the 
practice.  The  department  held  that  it  would 
be  as  just  for  them  to  charge  up  to  the  policy- 
h61ders  of  any  state  the  excess  of  loss  above 
the  actuary  computations  in  that  state  as  to 
single  out  the  tax  on  gross  premiums.  This 
state  tax,  in  Superintendent  Hahn's  opinion, 
should  go  in  as  part  of  the  general  expenses 
ot  the  company  and  be  subtracted  from  the 
gross  earnings  and  the  surplus  left  be  divided 
as  dividends  among  all  the  policy  holders  of 
the  company  without  respect  to  state  bound- 
aries. The  companies  were  notified  that  they 
must  cease  charging  up  the  tax  as  a  special 
expense  to  Ohio  policy-holders  and  conform  to 
the  ruing  of  the  department  or  discontinue 
.  writing  business  in  Ohio. 

The  companies  are  said  to  have  complied 
with  the  ruling  at  that  time. 

By  reference  to  the  annual  report  of  the 
commissioner  of  insurance  it  will  be  seen 
that  in  the  case  of  a  single  company  the  tax 
amounted  last  year  to  over  $1^,000,  and  the 
tobil  reaches  the  snue  amount  of  i65,000  to 
f 76,000  annually.  There  is  no  telling  how 
lon>»  the  practice  has  been  in  vogue  or  how 
much  Ohio  policy-holders  have  lost  in  this 
wa}'.  In  the  case  of  a  few  companies  it  has 
cert  linly  covered  several  years. 

The  case  at  Middleport  has  been  adjusted 
satisfactorily  along  the  lines  ot  the  depart- 
ment's ruling. 


LABOR'S  RIGHT   lO  ORGAN IZB 


Hrld  to  be  Legal  by  Attorney  General  Obey. 

The  controversy  between  the  receivers  of 
the  Reading  Railroad  and  such  employees  is 
are  members  of  the  Brotherhood  of  Railway 
Trainmen  baa  prompted  an  expresaionof  opin- 
lou  from  Attorney  General  Olney  in  the  fonn 
of  a  letter  to  Judge  Dallas,  of  the  United 
States  Court,  before  whom  the  case  is  pending. 
The  difficulty  between  the  two  organizations 
reached  a  crisis  on  August  15,  last,  when  Gen- 
eral Superintendent  Sweigard  of  the  railrod 
company  summoned  before  him  all  employees 
of  the  company  and  notified  them  that  they 
should  abandoA  the  brotherhood  as  a  condi- 
tion of  retaining  their  places  with  the  com- 
pafiy. 

Vigorous  protests  were  made  against  this 
altematite  and  the  brotherhood  urged  the 
receivers  to  withdraw  it,  but  they  relused  to 
do  so.  Attorney  General  Olney's  letter  is  an 
exhaustive  discussion  of  the  questions  pre- 
sented and  he  reviews  the  various  proWcms 
and  the  consistent  solutions  to  be  applied,  is 
every  aspect 

In  substance,  he  holds  that  labor  unorgan- 
ized is  practically  powerless;  that  in  combina- 
tions such  as  this  lies  the  only  safeguard  of 
the  workingmen  in  their  dealings  with  organ- 
ized capital;  and  the  right  of  the  workingmw 
to  belong  to  such  a  union,  beneficial  in  intent 
and  purpose,  is  a  legal  right  which  they  can- 
not be  deprived  of. 

Attorney-General  Olney,  in  hisletter  to  Judge 
Dallas,  in  part  says : 

**  What  has  now  happened  and  what  has  led 
to  the  present  petition  is  this :  The  Reading 
receivers  h  ve  notified  the  members  of  the 
brotherhood  on  its  line  that  unless  they  cease 
to  be  such  members  they  will  be  discharged 
from  their  present  employment  The  rcceiveis 
make  no  complaint  of  the  manner  in  w^ich 
the  brotherhood  employes  discharge  thei/  re- 
spective duties.  The  notice  has  been  given 
simply  because  of  such  employes*  membership 
in  the  brotherhood,  as  is  conclusively  shown 
by  the  following  telegram  received  by  Grand 
Master  Wilkinson  in  reply  to  his  remonstrance 
against  the  course  proposed  to  be  taken :  'The 
policy  of  this  company  is  well  known  to  be 
that  It  will  not  consent  that  persons  in  its  ser- 
vice shall  owe  allegiance  to  other  organiia- 
tions  which  may  make  claims  upon  them  which 
are  incompatible  with  their  duties  to  their  em- 
plovers.  This  pt>sition  was  taken  advisedly, 
and  we  have  no,  intention  of  departing  from  i^ 
(Signed)  Joseph  H.  Harris,  president  and  re- 
ceiver. 

Thus,  if  the  receivers  are  right  and  their 
rule  is  to  prevail,  membership  in  the  brothc^ 
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hood,  by  and  of  itself,  incapacitates  for  service 
on  the  rood,  and  in  this  resfiect  it  is  respect- 
fu  ly  submitted  that  the  receivers  are  wronK, 
and  that  the  action  proposed  by  them  ought 
not  to  be  sanctioned  by  the  court.  Mr.  Harris, 
who  si^s  the  telegram  both  as  president  and 
receiver,  evidently  forgets  that  the  company  is 
no  longer  in  control — that  it  can  have  no  pres- 
ent policy  on  the  subiect»  and  that  what  its 
past  policy  vras  is  ol  slight  consec[uente. 
The  Reading  railroad,  being  now  in  the 
hands  of  the  receivers,  the  receivers  and 
all    the     employes     of     the     company     are 

OFPICBRS  OP  THE  COURT. 

If  the  mJe  that  a  member  of  the  brother- 
hood shall  not  work  on  the  Reading  Railroad 
cannot  be  justifi  d  because  of  anything  inher- 
ently nnlawful  in  the  constitution  and  rules  of 
the  brotherhood,  the  only  remaining  ground 
on  which  it  can  be  defended  is  that  of  business 
expediency.  It  is  conceivable,  though  the 
spectacle  would  be  a  curious  one,  that  a  cmrt 
of  the  United  States  may,  on  business  grounds, 
refuse  employment  of  persons  for  no  other 
reason  than  thnt  their  membership  of  an  asso- 
ciation whose  purposes  the  laws  of  the  United 
States  expressly  sanction.  But  it  is  safe  to  say 
that  the  consideration  of  business  policy  impel 
ling  the  court  to  the  course  su  gested  should 
be  of  the  clearest  and  most  cogent  character . 
and  that  the  <jue8tion  presented  is  one  which 
the  court  will  recognize  as  of  the  greatest 
interest  ^nd  importance.  In  considering  th- 
qneiition  of  the  business  expediency  of  ihe 
employment  of  brotherhood  men,  such  objec- 
tion as  there  is  to  it  must  arise  from  the  fact 
thst  under  its  constitution  and  rules  the  em- 
p  oyes  may  engage  in  a  strike  with  all  the 
natural  and  possible  incidents  and  conse- 
quences. It  can  hanily  be  denied  that  other- 
wise the  brotherhood  organization  is  not  only 
not  objectionable,  but  is  salutary  in  its  opera- 
tion, both  as  regards  the  employers  and  the 
employed.  It  should  be  remembered  in  the 
first  place  that  tlie 

RISKS  OP  A   .STRIKK 

are  not  obviated  by  excluding  the  members  of 
the  brotherhood  irom  the  receivers'  service. 
Men,  deeming  themselves  aggrieved  and  seek- 
ing relief  or  redress,  though  not  associated  in 
any  formal  way  or  for  any  general  pur|)Ose, 
may  easily  unite  for  a  single  purpose  of^a  strike. 
In  that  view  the  brotherhood  constitution  and 
rules  may  well  be  regarded  as  operating  in  re- 
straint of  strikes.  By  compelling  the  question 
of  strike  or  no  strike  to  be  acted  upon  affirm- 
atively by  four  or  five  different  and  independent 
tribunals,  the}-  certainly  tend  to  prohibit  a 
strike  that  is  rash  or  reckless,  or  for  other 
than  weighty  cause.'* 

The  Attorney  General  concludes  his  letter  as 
follows : 

In  short,  the  question  being  whether  busi- 
ness policy  requires  the  court  to  af^provc  the 
ruie  that  a  member  of  the  Brotherhood  of 
Railroad  Trainmen  is  ipso  facto  ineligible  as 
an  employe  of  the  receivers  of  the  Reading 
railroad  and  an  officer  of  the  court,  the  con- 


clusive considerations  may  be  summed  up  as 
follows : 

First — ^The  rule  is  of  doubtful  value  as  a 
preventive  of  strikes  l>ecause  it  leaves  em- 
ployes to  act  upon  impulse  and  from  passion 
and  freed  from  the  restraints  of  the  brother- 
hood regulations. 

Second— The  rule  is  of  doubtful  value  when 
the  court  is  the  real  employer,  both  from  the 
reluctance  of  the  employed  to  defy  the  court's 
authority  and  from  the  power  of  the  latter  to 
speedily  and  summarily  vindicate  it 

Third — The  rule  is  ot  positively  injurious 
tendency  in  the  disaffection  and  discontent  en- 
gendered among  employes  by  the  denial  to 
them  of  ri)ihts  enjoyed  by  citizens  generally 
and  deemed  necessary  for  their  security  and 
comiort 

Fourth — ^The  repudiation  of  the  rule,  on  the 
other  hand,  has  the  positive  merit  of  tending 
to  secure  for  the  service  the  good  will  of  em- 
ployes and  thus  promoting  its  efficiency,  of 
recognizing  the  re^i  conditions  of  the  capital 
and  labor  problem  and  the  fact  that  the  laborer 
both  has  the  right  to  organize  and  is  organized, 
of  illustrating  the  working  under  the  most 
favorable  auspices  of  the  principle  of  arbitra- 
tion as  the  means  of  adjusting  the  differences 
between  capital  and  labor,  and  finally  of  demon- 
strating that  there  is  not  one  law  for  one  class 
oi  the  community  and  another  for  another, 
but  the  same  for  all,  and  thus  tending  to  pre- 
serve for  the  law  and  for  the  judiciary  by 
which  it  is  administered  that  general  respect 
and  confidence  which  have  always  been  marked 
characteristic  as  well  as  excellence  of  our  in- 
stitutions. 
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Michigan's    Supreme    Court    Decision — Defini* 
nition  of  a  '*  Distinguishing  Mark." 

The  Supreme  Court  of  Michigan  has  just 
handed  down  a  very  important  decision  affect- 
ing the  present  method  of  voting. 

On  the  question  of  what  constitutes  a  *' dis- 
tinguishing mark  "  on  a  ballot,  Wi'ich  mark  is 
prohibited  'by  1.  w,  the  court  unanimously 
holds  that  anv  mark  whatever,  other  than  a 
s.ngle  one  appropriate  to  designate  the  inten- 
tion of  a  voter,  is  a  distinguishing  mark. 

The  case  was  brought  in  the  contesting  of 
the  rights   to  office  of  two  local  candidiites  at 
Bay  city,   who  were  ostensibly  elected   at    v 
spring  election  a  \ear  and  a  half  tigo.^   By  tl  • 
decision  both  are  ousted  from  office. 

The  court  holds  that  it  two  tickets  on  an 
othcial  ballot  are  identical,  that  the  marking  of 
a  cross  over  each  is  illegal ;  also  that  to  mark 
a  cross  over  mxy  ticket  and  then  before  each 
lanie  on  such  ticket,  or  placing  a  cross  before 
•  'e  n  tine  of  his  opponent  on  another  ticket  is 
^egal. 

In  substance,  the  opinion  holds  that  a  single 
mark  is  a  vote  and  is  sufficient  to  indicate  the 
voter's  intention,  and  that  a  second  mark 
mi]g;ht  be  agreed  upon  as  a  means  of  identifi- 
cation. 
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PAYMENT  IN  CHECK. 

We  really  see  and  handle  but  little  of  our 
money.  We  pay  our  larger  bills  by  check,  and, 
controversely,  debts  are  paid  to  us  by  checks, 
which  we  pass  through  our  banking  accounts. 
It  is  consequently  of  some  importance  that  we 
should  know  when  we  maj'  pay  by  check,  and 
when,  if  we  are  acting  for  others,  we  are  justi- 
fied in  accepting  a  check  instead  of  cash. 
When  acting  for  ourselves  we  can  insist  on 
our  strict  rights  and  refuse  a  debtor's  check, 
if  we  do  not  mind  the  inconvenience  of  the 
cash.  We  have  heard  of  the  case  of  a  solicit- 
or declining  to  accept  the  check,  of  some 
other  solicitor,  and  of  the  latter  arriving  in  a 
cab  with  thousands  of  pounds  sterling  in 
bags  much  to  the  horror  of  the  creditor 
solicitor,  who  had  hoped  to  receive  bank  notes, 
and  now  had  the  labor  of  counting  out  the 
gold. 

When  payment  is  accepted  by  check,*  bill  of 
exchange,  or  promissory  note,  "it  may  be  abso- 
lute or  conditional,  ,the  strong  presumption 
being  in  favor  of  conditional  payment." 
(Chalmer's  Bills  of  Exchange,  4th  Ed  ,  p.  30o). 
The  meaning  of  "  conditional "  is  that  it  will 
be  treated  as  payment  only  if  honored ; 
if  dishonored  the  debt  revives.  A  person 
who  accepts  a  check  instead  of  cash 
in  payment  of  a  debt  due  to  himself  has 
a  perfect  right  to  run  the  risk  of  its 
being  dishonored  and  the  debtor's  having  dis- 
appeared, but  v^hen  the  acceptor  is  onlv  an 
agent,  a  question  of  his  liability  to  his  princi- 
pal arises.  In  some  cases  a  check  is  recog- 
nized as  a  proper  form  of  pavment.  For  in- 
stance, in  Farrer  v.  Lacy^  Hartland  &  Co., 
63L.  T.  Rep.  N.  S.  515;  31  Ch.  Div.  A2,  the 
Court  of  Appeal  decided  that  the  custom  of 
auctioneers  to  accept  checks,  instead  of  cash,  in 
payment  of  deposits  on  sales,  is  reasonable. 

"If,"  said  Lord  Justice  Baggallay,  "  persons 
intending  to  purchase:  property  .were  com- 
pelled to  go  with  all  the  cash  in  their  pockets. 
It  would  lie  almost  impossible  to  conduct 
large  sales  by  auction."  "Mr.  Lock."  said 
Lord  Bowen  (then  Lord  Justice),  "referred 
us  to  the  well  known  proposition  that  an  agent 
to  receive  money  must  not  take  payment  by 
check.  It  is  an  identical  proposition  that  an 
agent  to  receive  a  bird  in  hand  tniist  not  ac- 
cept a  bird  in  the  bush.  The  question  is 
whether  the  conduct  of  the  plaintiff  was 
reasonable  in  the  case  of  a  person  who  was 
acting  in  the  interests  of  another.  It  is  an 
unreasonable  practice— to  say  nothing  of 
custom— to  allow  the  auctioneer  to  take  a 
check,  when  that  practice  is  adopted  in  ninety 
cases  out  of  a  hundred  V* 

But  though  an  agent  in  the  ordinary  conrse 
of  business  may  receive  a  check  in  payment, 
"the  law  being  that  a  person  who  owes  money 
to  an  agent,  knowing  him  to  be  an  agent, 
must  pay  in  such  a  manner  as  to  facilitate  the 


agent  in  transmitting  the  money  so  paid  to 
him  to  tl\^  principal."  Evans  on  Principal 
and  Agent,  2d  Ed.,  p.  136.  He  can  not  do  so 
in  all  cases.  In  Pape  v.  Westacotl,  70  L.  T. 
Rep.  N.  S.  18  (1894)  ;  1  Q.  B.  272,  a  house  agent 
was  instructed  by  the  landlord  not  to  baud 
over  to  the  tenant  a  license  to  assign  until  the 
latter  had  paid  his  arrears  of  rent.  The  ttu- 
ant  gave  the  agent  a  check  for  the  arrears  and 
the  agent's  charges,  and  in  return  received  the 
license,  but  the  check  was  dishonored,  and  the 
tenant  had  disappeared. 

It  was  held  by  the  Court  of  Appeal  that 
there  was  no  such  custom  as  would  authorize 
the  acceptance  of  a  check  by  the  Jiouse  agent 
in  such  a  case,  and  that  he  was  liable  to  his 
principal  for  the  amount  of  the  arrear.  In 
commercial  transactions  customary  methods 
must  be  sanctioned,  or  business  would  come 
to  a  standstill,  but  in  this  case  it  is  evident 
that  the  agent  was,  to  emp  oy  Lord  Bowen's 
expressive  simile,  accepting  a  bird  in  the  hush 
instead  of  one  in  the  hand,  and  one  that  must 
have  appeared  likely  to  fly  away,  since  he  had 
allowea  his  rent  to  be  in  arrear.  At  ^ny  rate  an 
agent  who  does  accept  a  check  should  accept 
one  which  he  can  immediately  transmit  to  his 
principal,  and  not  one  which  has  to  be  paid 
into  his  own  account  first,  owing  to  the  tact 
that  the  sum  payable  under  it  is  for  money 
owin^  to  him  as  well  as  for  that  payable  to  his 
principal. 

In  Bridges  \.  Garrett  (22  L.  T.  Rep  N.  S. 
448;  L.  Rep.  5  C.  P.  451).  however,  the  Court  of 
Exchequer  Chamber  justified  the  findinji  of  a 
jury  that  a  check  paid  into  the  agent's  banking 
account  was  payment  to  the  principal  under 
the  following  circumstances.  The  steward  of 
a  manor  appointed  the  defendant's  attorney  as 
deputy  steward  to  take  the  defendant's  admit- 
tance.' The  defendant  subsequently  gave  the 
attorney  a  crossed  check  for  the  fine  and  the 
steward's  and  attorney's  fefes.  The  check  was 
duly  honored  by  the  defendant,  and  the  money 
credited  to  the  attorney's  banking  account, 
but  the  attorney's  balance  being  against  him, 
his  bankers  refused  to  pay  him  the  money. 

The  court  thought  that  the  jury  might 
have  come  to  an  opposite  conclusion,  but  that 
there  was  sufticient  evidence  to  entitle  the  jury 
to  find  that  the  copyholder  had  in  paying'  the 
deputy  steward  paid  the  lord  his  fine.  It  is 
obvious  that  in  that  case,  cash  might  have 
shared  the  same  fate  as  the  check,  for,  if  it 
had  been  paid  into  the  deputy  steward's 
account,  it  would  have  been  stopped  by  the 
bank  and  never  have  reached  the  lord  of  the 
manor. — Law  Times, 


Modern  practice  has  so  far  superseded  the 
ancient  bill  of  discovery,  that  it  is  an  interesting 
(Question  how  far  the  equitable  suit  for  that 
purpose  is  still  allowabl'>.  The  case  of  CargiH 
V  K'ountz  Bros.,  24  L.  R.  A.  183,  decides  that 
such  a  bill  can  no  longer  be  had  in  Texas. 
The  decisions  in  the  other  states  on  this  qu*-'' 
tiou  are  presented  in  an  extensive  note  to  the 
case.— y^*^  Washington  Law  Reporter.  ' 
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Apeemest  Between  Father-in-law  and  Daughter- 
ist-lnr  for  Ciutody  and  Education  of  Child  not 
Agaioat  Public  Policy. 

[Supreme  Court  of  Pennsylvania.] 

Enders  V.  Endbrs  ET  AI*. 

An  agreement  by  oue  to  pay  his  daughter 
$*j»MjOO  and  her  son  $10,000,  when  he  comes  of 
age.  if  the  daughter  will  permit  the  boy  to  live 
with  and  be  educated  by  him,  she  to  see  him 
whenever  she  desires,  is  not  against  public 
policy. 

Appeal'of  Annie  Enders,  plaintiff,  from  the 
judgment  of  the  Court  of  Common  Pleas  of 
Dauphin  county,  in  action  of  assumpsit  in 
which  William  J.  Enders  and  Annie  Elizabeth 
Enders,  executors  of  William  Enders,  de- 
ceased, were  defendants. 

For  appellant,  Robert  Suodgrass, 

Contra,  C.  S.  Bigler  and  /:  M.  Ott, 

Opinion  by  Dean,  J.,  Filed  Oct.  1.  1894. 
About  the  year  1868,  Annie  Enders, 
the  plaintiff,  was  married  to  Emanuel 
Enders,  son  of  William  Enders.  Two 
years  after  their  marriage,  a  son,  Wil- 
liam J.  Enders,  was  born  to  them.  At 
that  time  they  lived  at  Cornwall,  Leba- 
non county.  Two  years  after  the  birth 
of  the  son,  on  account  of  her  husband's 
ill  trealmeut  and  neglect  to  support  her, 
the  wife  left  him,  and.  with  her  child, 
look  up  her  home  with  her  father  at 
Berkley,  in  Berks  county.  Some  montlis 
alter  leaving  her  husband,  and  while  liv- 
in:^  w-ith  her  father,  on  7th  November, 
1S72,  William  Enders,  the  father  of  her 
husband,  visited  her.  Her  boy  was  his 
only  grandson,  and  he  was  desirous  that 
he  should  have  a  better  education  than 
his  mother  could  aflford  him.  The  sub- 
ject of  the  boy's  future  was  discussed  be- 
tween her  and  both  grandfathers,  and 
others  of  the  wife's  family,  at  this  visit. 
The  grandfather.  Enders,  proposed  to  her, 
if  she  would  permit  him  to  take  her  son 
and  educate  him,  the  boy  to  make  his 
home  with  him  until  he  was  of  age,  she 
to  have  the  privilege  of  visiting  her  child 
when  she  desired,  and  to  have  him  at 
her  home  whenever  convenient,  he  would 
^ive  the  mother  $20,000,  and  the  boy 
1>10,000  when  lie  came  of  age.  The 
mother  consente.di  and  thereafter  the 
home  of  the  boy  was  with  his  grand- 
father, the  mother  and  son  visiting  each 
other  frequently.  About  the  25th  No- 
vember, 1891.  soon  after  the  boy  came  of 
age,  the  grandfather  died,  but  he  had  not 
paid,  nor  had  he  made  any  provision  by 
will  or  otherwise,  for  payment  of  the 
?-0,000  to  the   mother,  Annie   Enders. 


Thereupon  she  brought  suit  against  his 
executors.  At  the  trial,  the  defendants 
contended: — 

1.  That  the  contract,  even  if  proven, 
was  void  because  against  public  policy. . 

2.  There  was  no  sufficient  consider- 
ation to  support  the  alleged  promise. 

The  court  submitted  the  testimony,  as 
to  whether  the  contract  was  made  as 
averred  by  the  plaintiff,  to  the  jury,  who 
found  for  the  plaintiff;  at  the  same  time 
reserved  the  questions  af  law  raised  by 
defendants*,  and  afterwards  entered  judg- 
ment in  favor  of  defendants,  «<7;2  obstante 
verdicto.  From  that  judgment,  plaintiflF 
brings  her  appeal. 

The  court,  having  decided  the  consid- 
eration was  sufficient,  the  sole  question 
here  is,  whether  the  contract  was  against 
public  policy,  and  therefore  void.  The 
learned  judge  of  the  court  below  was  of 
the  opinion  that  it  was,*  and  refers  to 
many  cases,  holding  that  the  parent  can- 
not divest  himself  of  the  custody  of  his 
child  by  any  agreement  or  contract;  that, 
notwithstanding  such  agreement,  his  ob- 
ligation as  parent  remains,  as  well  as  the 
right  of  custody  and  guardianship. 

It  is  admitted  in  the  opinion,  that 
none  of  the  cases  cited  raised  the  precise 
question  on  which  this  case,  because  of 
its  peculiar  facts,  turns. 

Public  policy,  in  the  administration  of 
the  law  by  the  courts,  is  essentially  dif- 
ferent from  what  may  be  public  policy  in 
the  view  of  the  Legislature.  With  the 
Legislature,  it  may  be  and  often  is, 
nothing  more  than  expediency.  The 
public  policy  which  dictates  the  enact- 
ment of  a  law,  is  determined  by  the  wis- 
dom of  the  Legislature.  If  the  Legis- 
lature declared  by  statute  that  it  was  in- 
jurious to  public  interests  under  any  cir- 
cumstances for  the  parent  to  surrender 
the  custody  oi"  a  child  during  minority  to 
a  grandfather,  that  would  be  the  end  of 
the  discussion  on  that  question.  It  has 
declared  the  parent  can  apprentice  his 
child;  can,  by  certain  proceedings  in 
court,  permit  its  adoption  by  another, 
and  that  it  can  take  away  for  misconduct 
the  right  of  testamentary  guardianship. 
But  in  the  absence  of  any  statute  forbid- 
ding such  a  contract  as  the  jury  have 
here  found,  we  must  find  as  a  fact  that 
such  contracts  have  a  tendency  to  injure 
the   public,   or   are   against    the  public 
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good;  or,  as  is  said  in  Trist  v.  Child,  21 
Wall.  448,  a  contract,  to  be  void  on  this 
ground,  **must  be  inconsistent  with 
sound  policy  and  good  morals  as  to  the 
consideration  or  thing  to  be  done."  If 
by  well-settled  judicial  precedent  the  law 
has  determined  that  such  a  contract  as 
this  tends  to  the  injury  of  the  public,  or 
is  inconsistent  with  sound  morality,  we 
would  feel  bound  to  follow  the  law  thus 
declsrred,  without  regard  to  our  own 
notions  of  the  tendency  of  the  contract. 

As  to  what  the  contract  was  here,  that 
has  been  definitely  settled  by  the  verdict 
on  a  full  and  impartial  submission  of  the 
evidence.  It  is  precisely'  the  contract 
averred  by  plaintiff.  Many  of  the  cases 
<!ited  by  appellee  bear  on  some  features 
of  evidence  adduced  in  denial  of  this 
contract,  which  the  jury  found  as  a  fact 
to  have  been  made.  It  does  not  help  us 
in  the  •'elerniination  of  the  question,  to 
allege  the  wife  maliciously  deserted  her 
husband  and  child,  and  had  no  marital 
right  as  against  her  husband  to  its  cus- 
tody. Whatever  may  be  the  law  appli- 
cable to  such  a  state  of  fac  s,  they  are 
not  the  facts  here.  She  had  the  custodv, 
when  the  grandfather  made  the  promise, 
and  he  conceded  her  right  to  and  author- 
ity over  it.  This  is  a  necessary  inference 
from  the  verdjct. 

We  cannot  find  in  the  cases  cited  that 
a  contract,  such  as  this  one,  has  ever 
been  declared  void  as  against  public  pol- 
icy; nor  is  thp  principle  announced  in 
any  case  holding  the  contract  void  appli- 
cable to  these  somewhat  peculiar  acts. 

At,  the  timi^  the  contract  was  made  the 
child  was  about  two  years  old;  the 
mother  was  ;iiving  with  it  at  her  father's, 
^part'  from  ^er  husband^  she  and  the 
child  were  dependent  on  the  bounty  of 
her  father,  who  was  in  moderate  circum- 
^ances.  ..  Obviously,  whether  this  situ- 
ation wa&  brought  aooat  by  marital  dis- 
cordi  or '  the  ^  fatTier's  viciousness,  the 
future  weifare'of  the  helpless  child  was 
in  fieri^.  A  deserted  or  deserting  wile, 
without  means,  cannot  give  much  of  ad- 
vahtage  in  fhe  way  of  education  and 
comfort  to  )he  child:  The  grandfather, 
conscious  of  this,  and  being  of  ample 
fortune,  "with  a  view  to  his  grandson's 
future  and  the  gratification  of  his  own 
family  pride  and  affection,  proposes  to 
take  the  b9y,  give  him  a  home  and  edu- 


cate him.  While  no  severance  of  the 
maternal  relation  was  contemplated,  a 
personal  separation  was  involved.  By 
the  arrangement  the  grandlather  secured 
the  constant  companionship  of  th^  boy, 
and  the  mother  relinquished  it.  N'o 
parental  duty  or  obligation  on  the  part 
of  the  mother  was  cast  off,  nor  was  tbere 
any  such  intention.  Nor  was  the  ar- 
rangement prompted  by  self-seeking:  ou 
the  part  of  the  mother;  the  proposition 
was  made  by  the  grandfather,  and  she, 
out  of  regard  for  the  advantage  accruing 
to  the  child,  reluctantly  consented.  "The 
grandfather  did  all  he  agreed  to  do ;  the 
grandson  received  all  the  advantages  i  x- 
pected  by  the  mother.  She  suffered  the 
deprivation  of  his  constant  society  for 
nineteen  years;  the  grandfather  enjoyed 
the  presence  of  his  grandson  Without 
alienation  in  affection,  the  mother  relin- 
quished the  benefit  of  his  personal  ser- 
vice and  the  comfort  derived  from  a  son*s 
personal  attention.  For  this  she  was  to 
receive  $20,000  when  the  son  came  of 
age.  She  has  a  right  to  recover  it,  un- 
less the  contract  was  against  public 
policy. 

We  concede  the  authorities  establish 
that  the  contract  of  a  parent,  by  which 
he  bargains  away  for  a  consideration  the 
custody  of  his  child  to  a  stranger,  be  at- 
tempting to  relieve  himself  from  all  par- 
ental obligation,  and  place  the  htirden  on 
another,  who  is  to  shoulder  it,  without 
natural  affection  or  moral  obligation  to 
prompt  to  the  performance  of  parental 
duty,  but  only  because  of  a  bargain,  is 
void  as  agninst  public  policy.  Such  a 
contract  would  be  the  mere  sale  of  the 
child  for  money.  But  this  was  a  family 
compact.  Tlie  pride  of  the  grandfather 
centered  on  the  child  as  his  only  living 
male  descendant  in  whose  future  there 
was  promise;  he  was  called  by  his  name, 
and  without  question,  both  in  blood  and 
affection,  he  stood  near  to  him.  Nor  was 
his  relation  to  the  child  wholly  without 
legal  responsibility.  In  the  case  of  pov- 
erty on  the  part  of  one,  and  ability  on 
the  part  of  the  other,  by  the  act  of  1836 
there  was  a  legal  liability  on  the  part  of 
each  to  support  the  other.  These  are  the 
circumstances  under  which  this  contract 
was  made.  We  concede  that  because 
the  event  shbwed  this  contract  did  pro- 
mote the  child's  welfare,  that  is  not  suf- 
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ficient  to  warrant  us  in  ^ying  the  con- 
tract was  not  against  public  policy.  The 
particular  instance  does  not  determine 
public  policy,  but  only  the  probable  or 
natural  tendency  of  such  contracts.  But 
we  are  clearly  of  the  opinion  that  the 
tendency  of  such  contracts,  between 
grandparents  of  good  character  and 
ample  estate  and  parents  in  reduced  cir- 
cumstances, where  parental  solicitude 
and  affection  are  not  to  be  extinguished, 
and  where  the  welfare  of  the  child  is  in- 
tended to  be  promoted,  is  neither  to  the 
injury  of  the  public  nor  to  good  morals. 
In  Van  Duyne  v.  Vreeland,  11  N.  J.  E. 
R.  371,  and  Hill  v.  Gamnu,  1  Beavan, 
541,  the  contracts  of  the  parents  were 
decided  not  to  be  against  public  policy, 
although  made  with  strangers  to  the 
blood;  because  of  the  special  facts,  and 
on  the  ground  that  the  contract  was  for 
the  welfare  of  the  child.  In  NcaVs  Ex- 
cottars  V.  GUmore,  79  Pa.  427,  the  con- 
tract was  made  by  the  ather,  who  was 
intemperate,  he  relinquishing  the  cus- 
tody of  his  two  boys,  respectively  two 
and  six  years  of  age,  to  a  childless 
couple,  relatives  of  his,  until  the  children 
were  of  age.  It  was  held  that  if  the 
contract  had  been  proven  there  wa^  suf- 
ficient consideration  to  suppoit  and  en- 
force it.  but  that  the  proof  was  not  suf- 
ficient to  establish  the  contract.  The 
point  was  not  even  made  that  such  a 
contract  was  against  public  policy. 

The  payment  to  be  made  the  mother 
was  by  the  contract  fixed  at  the  majority 
of  the  chiW,  but  there  never  was  a  time 
during  its  existence  that  the  law  would 
have  declared  it  void  as  against  public 
policy;  because  it  contemplated  no  sev- 
erance of  the  parental  relation,  no  ex- 
tinguishment o!  parental  solicitude,  and 
^as  wholly  for  the  welfare  of  the  child. 
Such  custody  as  was  necessary  to  gratify 
the  pride  and  affection  of  the  grand- 
father, and  further  the  boy's  education, 
^as  relinquished ;  a  custody  not  unlike 
that  which  she  wouUl  have  surrendered 
had  she  placed  him  in  a  boarding  school 
for  several  years. 

As  we  see  nothing  in  this  contract 
^hich  would  prevent  its  enforcement, 
t^e  judgment  of  the  court  below  is  re- 
versed, and  judgment  is  now  entered  on 
^hc  verdict  for  plaintiff".  —  AV/j^r^^ 
^g(U  Journal,  Oct.  31,  1894. 


PERSONAL  INJURY  THROUGH  FALLING  OF 
SIGN  FROH  DEFENDANT'S  BUILDING. 


Prima  Facie  Case  Hade  Out  by  Stiowing  Fact 
of  Such  Injury  Without  Further  AfflrmatiTe 
Eridence  of  Negligence. 

(New  York  Supreme  Court.] 

Hods.  Chas.  H.  VAif  Bkunt.  P.  J.;  Ai  .on  B.  Par- 
KBR  and  Gborob  C.  Barkbtt,  JJ. 

General  Term,  October,  1894. 

Martha  Morris,  Plaintiff-respondent  v.  Thb 
Strobei«  &  WiLKBN  COMPANY,  Defendant- 
appellant 

Appe  1  from  judgment  on  the  verdict  of  a 
jury  and  from  order  denying  motion  for  new 
trial. 

P.  A.  Thomson  for  appellant;  Leonard  J. 
Langbein  for  respondent 

Van  Brunt,  PJ. 

This  action  was  brought  to  recover 
damages  sustained  by  the  plaintiff  by 
being  struck  by  a  sign  which  had  been 
attached  to  the  defendant's  building  and 
which  fell  and  struck  the  plaintiff. 
There  was  no  question  but  that  the  s\f^l\' 
belonged  to  the  defendant,  had  been  put 
up*  by  them  in  front  of  their  buil  ling 
and  that  it  fell  on  the  day  in  que  ,cion  ; 
and.  the  jury  found  that  it  struck  the 
plaintiff  and  that  she  was  severely  in- 
jured thereby.  The  Court  held  upon  the 
trial  that  the  plaintiff  had  made  out  a 
case  to  go  to  tlie  jury  without  showing 
affirmatively  that  the  sign  in  question 
had  been  defectively  constructed ;  and 
that  the  fact  o\  its  having  been  con- 
structed by  the  defendant  and  attached 
to  their  building,  and  that  it  fell  in  the 
public  street  without  any  apparent  rea- 
son for  so  doing  called  upon  the  defend- 
ants to  show  that  they  were  without 
fault. 

It  is  urged  upon  the  part  of  the  de- 
fendants, however,  that  the  learned 
Court  erred  in  the  rule  in  respect  to  neg- 
ligence in  that  the  case  at  bar  was  not 
one  in  which  the  msfxim  res  ispa  loqui- 
tur was  applicable,  and  that  the  rule  has 
been   established  that  this  maxim  does 
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not  apply  except  where  contractual  rela- 
tions existed  between  the  parties.  It  is 
undoubtedly  true  that  expressions  may 
be  found  in  opinions  to  support  the  con- 
tention of  the  appellant,  but  an  exami- 
nation of  the  adjudications  upon  the 
subject  shows  that  it  is  not  a  correct 
statement  of  the  law.  A  leading  case 
upon  this  subject  is  that  of  fCear?iey  v. 
Undoii,  ett.,  R,  R,  Co,  (L.  R.,  -3  Q.  B., 
411) ;  s.  c.  in  the  Exchequer  Chamber 
(L.  R.  6  Q.  B.,  759).  The  facts  were, 
that  the  plaintiff  was  passing  on  a  high- 
way under  a  railway  bridge,  when  a 
brick  fell  and  injured  him  on  the  shoul- 
der. A  train  had  passed  over  the  bridge 
shortly  before  the  accident.  The  bridge 
had  been  built  three  years,  and  was  an 
iron  girder  bridge,  resting  on  iron  pic  s 
on  one  side,  and  on  a  perpendicular 
brick  wall,  with  pilasters  on  the  other, 
and  the  brick  fell  from  the  top  of  one  of 
the  pilasters,  where  one  of  the  girders 
rested  on  it.  A  motion  was  made  for  a 
non-suit,  on  the  ground  that  there  was 
no  ei'idence  of  negligence  to  leave  to  a 
jury.  The  Court  of  Queen's  Bench,  by 
a  divided  vote,  held  that  this  was  a  case 
to  which  the  maxim  res  ispa  loquitur 
wa^  applicable,  or  in  other  words,  that 
there  was  prima  facie  evidence  of  nej^li- 
gence.  The  principle  stated  was  that 
whenever  it  is  a  defendant's  duty  to  use 
reasonable  care  to  keep  a  bridge,  or 
other  structure  or  premises,  in  a  proper 
condition,  as  it  respects  persons  passing 
along  the  highway,  and  these  are  out  of 
condition  and  an  accident  h  ippens,  it  is 
incumbent  upon  him  to  show  that  he 
used  that  reasonable  care  and  diligence 
which  he  was  bound  to  use;  and  that  the 
absence  of  that  care  may  fairly  be  pre- 
sumed from  the  fact  that  there  was  the 
.defect  from  which  the  accident  had 
arisen.  This  principle  was  unanimously 
affirmed  in  the  Court  of  Exchequer 
Chamber. 

In  Byrne  v.  Boadle  \1  Hurl.  &  Colt., 
722)  the  facts  were  that  an  injury  was 
caused  by  the  falling  of  a  barrel  into  a 
highway  from  the  window  of  a  shop. 
In  discussing  the  question  of  the  propri- 
etor's liability.  Pollock,  C.  B.,  said: 
*•  There  are  many  accidents  from  which 
no  presumption  of  negligence  can  arise ; 
but  this  is  not  true  in  all  cases.  It  is  the 
duty  of   persons  who  keep  barrels  in  a 


warehouse  to  take  care  that  they  do  not 
roll  out;  and  I  think  that  such  a  case 
would,  beyond  all  doubt,  afford  prima 
facie  evidence  of  negligence.  A  barrel 
could  not  roll  out  of  a  warehouse  -with- 
out  some  n^ligence.  So,  in  building  or 
repairing  a  house,  if  a  person  passing 
along  the  road  is  injiired  by  something 
falling  upon  him,  I  think  the  accident 
would  be  prima,  facie  evidence  of  negli- 
gence.'* 

In  Mullen  v.  St.  John  (57  N.  Y..  567) 
various  other  cases  are  cited,  in  addition 
to  these,  illustrating  the  same  rule. 
Therefore,  when  the  plaintiff  was  pass- 
ing along  the  public  street,  she  was  en- 
titled to  immunity  from  injury  by  the 
dropping  of  appendages  to  buildings 
erected  along  the  same;  and  when  she 
was  injured  by  the  fall  of  such  an  appen- 
dage, it  became  the  duty  of  the  owner 
of  that  appendage  to  show  that  he  used 
reasonable  care  in  its  construction  and 
maintenance,  and  that  the  accident  hap- 
pened without  any  fault  oi;  negligence 
upon  his  part. 

In  the  case  at  bar  an  attempt  was  made 
to  show  that  this  accident  occurred  by 
reason  of  a  high  wind  which  was  pre- 
vaihng  at  the  time;  and  that  it  was, 
therefore,  to  be  considered  as  an  act  of 
God,  for  which  the  defendant  could  not 
be  held  responsible.  The  evidence  in 
the  case  showed  that  at  the  time  of  the 
happening  of  the  accident  the  wind  was 
blowing  at  the  rate  of  about  nineteen 
miles  an  hour;  and  that  it  increased 
subsequently  to  twenty-five  miles  an 
hour,  and  three  or  four  hours  later  to 
thirty-one  miles  an  hour.  It  furtlier  ap 
pears  that  a  wind  of  nineteen  miles  an 
hour  is  not  an  unprecedented  one  in 
this  city,  but  one  which  frequently  occurs, 
although  the  average  rate  of  wind  dur- 
ing the  summer  months  is  from  eight  to 
nine  miles  an  hour  and  during  the  win- 
ter months  from  eleven  to  twelve  miles 
an  hour.  It  appeared  further  that  a 
wind  from  twenty-five  miles  an  hour  up 
is  known  as  a  high  wind.  This  evidence 
shows  beyond  question  that  there  was  no ' 
extraordinary  stress  of  weather,  and  that 
the  falling  of  the  sign  was  not  to  be  at- 
tributed to  any  such  cause.  In  the  erec- 
tion Jird  maintenance  of  these  appen- 
dages the  defendants  were  bound  to 
secure  the  same  so  that  they  would  not 
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3nly  be  equal  to  the  ordinary  known 
ncissitudes  of  the  weather,  but  would 
oe  able  to  withstand  the  force  of  gales 
which  experience  has  shown  to  be  liable 
to  occur.  The  defendants  in  this  action 
have  wholly  failed  to  meet  these  require- 
ments. They  have  shown  how  this  sign 
was  attached  to  their  building  and  the 
manner  in  which  it  was  secured ;  but  we 
are  left  in  utter  ignorance  as  to  whether 
it  was  constructed  in  a  manner  proper 
for  the  use  to  which  it  was  put,  as  no 
evidence  was  oflFered  upon  this  point, 
and  it  is  apparent,  from  the  fact  that  it 
fell  in  a  moderate  wind,  that  it  was  in- 
sufficient for  the  use  for  which  it  was 
constructed. 

It  is  also  claimed  upon  the  part  of  the 
defendants  that  the  damages  were  ex- 
cessive. Without  discussing  at  length 
this  proposition,  we  do  not  s^,  upon  an 
examination  of  the  evidence,  that  we  can 
interfere  with  the  verdict  of  the  jury 
upon  this  ground.  Judgment  and  order 
appealed  from  should  be  affirmed,  with 
costs. 

Barrett  and  Parker,  J  J.,  concurred. 
— AVrr  York  Law  Journal,  November  5. 
1><94. 


A  gentleman,  dying,  left  all  his  estate  to  a 
monaster}',  on  the  condition  that  on  the  return 
of  his  only  son,  who  was  then  abroad,  the 
worthy  fathers  should  give  him  "whatever 
they  should  choose."  When  the  son  came 
home  he  went  to  the  monastery,  and  received 
but  a  small  share,  the  monks  choosing  to  keep 
a  greater  part  for  themselves.  A  barrister,  to 
whom  he  applied,  on  hearing  the  case,  advised 
bim  to  sue  the  monastery,  and  promised  to 
gain  his  case  for  him.  In  arguing  before  the 
court  the  ingenious  lawyer  said :  *'The  testa- 
tor has  left  his  son  that  share  of  the  estate 
which  the  monks  should  choose ;  these  are  the 
express  words  of  his  will.  Now  it  is  plain 
what  part  they  ha¥t  chosen  by  what  they  keep 
for  themselves.  My  client,  then,  stands  upon 
the  words  of  the  will.  *Let  me  havc^'  says  he, 
'that  part thfy  have  chosen,  and  I  am  satisfied.'  *' 
This  plea  gained  the  wSX.—Law  StudenPs 
Helper. 


The  distillers  of  the  city  of  Baltimore  have 
^en  action  to  test  the  Qonstitutionality  of 
that  section  of  the  new  Uriff  law,  increasing 
I  the  tax  on  whisky  in  bond. 


ABSTRACTS  FROH  RECENT  DECISIONS. 

Salk — Conditional. — Where  personal  prop- 
erty is  sold  conditionally,  the  title  to  remain  • 
in  the  vendor  until  the  price  is  paid,  the  ven- 
dor, by  suing  for  such  price  and  obtaining 
judgment,  does  not  waive  his  right  to  retake 
the  property.— 7^i7waitwi  v.  Lezois,  Ala.,  15 
South.  Rep..  830. 

Railroad  Qouvksw.-^ Monopoly  of  street 
railway  prohibited.  In  a  recent  Missouri  case, 
Lockwood  V.  WafMsh  Railroad  Co.,  24  L.  R.  A., 
516,  the  court  held  that  it  was  beyond  the 
power  of  a  city  to  grant  to  a  railroad  company 
the  practical  monopoly  of  a  street ;  and  that  it 
was  unlawful  for  a  railroad  company  to  so  use 
a  narrow  highway,  devoted  to  wholesale  pur- 
poses, as  to  impair  its  use  for  street  purposes. 

A  Deb*s  Man  Convicted  of  Conspiracy. — 
C.  A.  Keller  of  Chicago,  one  of  the  A.  R.  U, 
organization  sent  out  last  summer  by  Eugene 
V.  Debs,  was  recently  found  guilty  of  conspir- 
acy in  the  Circuit  Court  at  Danville,  111.,  and 
was  fined  $100.  At  a  maas  meeting  in  Dan- 
ville, July  13,  Keller  instigated  a  boycott  on 
the  grocery  firm  of  Ralston  &  Angle,  who  had 
been  selling  groceries  to  the  new  men  at  work 
on  the  Chicago  and  Eastern  Illinois  Railroad. 
Keller  wrote  the  resolutions  placing  the  boy- 
cott, also  a  clause  authorizing  the  resolutions 
to  be  published  in  the  local  press. 

Contract  of  Infant— Recovery  of  Price 
Paid.  The  Supreme  Court  of  Minnesota  in 
Johnson  V,  Northwestern  Mutual  Insurance  Co,, 
59  N.  Y.  Rep.  992,  decided  that  where  the  per- 
sonal contract  of  ail  infant,  beneficial  to  him- 
self, has  been  wholly  or  partly  executed  on  ' 
both  sides,  but  the  infant  has  disposed  of  what  . 
he  has  received,  or  the  benefits  recovered  by 
him  are  such  that  they  cannot  1)e  restored,  he 
cannot  recover  what  he  has  paid,  if  the 
contract  was  a  fair  and  reasonable  one,  and 
free  from  any  fraud  or  bad  faith  on  the  part  of 
the  other  party,  but  that  the  burden  is  on  the 
other  party  to  prove  that  such  was  the  charac- 
ter of  the  contract;  that,  if  the  contract  involved 
the  element  of  actual  fraud  or  bad  faith,  the  in- 
fant may  recover  all  he  paicf  or  parted  with,  but 
if  the  contract  involved  no  such  elements,  and 
was  otherwise  reasonable  and  fair,  except  that 
what  the  infant  paid  was  in  excess  of  the  value 
of  what  he  received,  his  recovery  should  be 
limited  to  such  ^cess.  The  opinion  of  the 
court  is  a  very  clear  and  comprehensive  exposi- 
tion of  the  law  touching  the  above  points  de- 
cided, and  is  worthy  of  a  careful  retfding. 
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GuovB  Contest  and  Prize  l?iQirt,—Lezal 
distinction  between  the  two.  In  the  Lx>usiana 
case  of  State  v.  Olympic  Club,  24  L.  R.  A.  452, 
the  court  decided  that  sports  like  the  Sullivan- 
Corbett  contest  do  not  constitute  prize  fight- 
ing. Leading  and  prominent  professional 
men  testified  in  the  case,  and  it  seemed  to  be 
the  concensus  of  opinion  that  glove  contests 
of  this  character  are  much  superior  to  foot- 
ball playing,  both  from  a  humane  and  aesthetic 
point  of  view. 

Care  to  be  Exercised  in  Crossing 
Street  Car  Tracks.— iThe  Supreme  Court 
of  Michigan,  in  the  case  of  McGee  v.  Consoli- 
dated Street  Railway  (  ompany,  recently  held 
in  deciding  that  case,  that  a  person  approach- 
ing the  tracks  of  an  electric  or  cable  railway  is 
bound  to  exercise  the  same  degree  of  care  and 
caution  as  is  required  in  law  when  crossing  the 
track  of  a  steam  railway ;  that  it  is  not  suffi- 
cient for  a  person  to  look  in  both  directions  on 
leaving  the  curb,  but  that  'in  order  to  exercise 
that  degree  of , care  and  caution  which  the  law 
requires,  he  must  also  stop  and  look  before 
reacliin.i;  the  tracks;  and  that  where  a  city 
oniinance  is  complied  with  in  respect  to  the 
lighting  of  a  car  in  the  evening,  the  fact  that 
such  a  car  was  unprovided  with  a  headlight  is 
not  negligence  per  se. 

Personal  Injury  to  Street  Car  Em- 
|>LOYEE. — Liability  of  Railway  Company  ana 
City, — The  interesting  damage  suit  which  ap- 
pears on  the  records  in  the  style  of  Toledo 
Consolidated  Street  Railway  Company  v. 
Thomas  Sweeney  et  aL,  the  decision  of  which 
by  the  Circuit  Court  of  the  sixth  Ohio  Judi- 
cial Circuit,  was  published  in  full  in  our 
paper,  then  known  as  Toledo  Legal  News^  and 
found  on  pages  41  to  47  of  Volume  1,  was  re- 
cently decided  by  the  Ohio  Supreme  Court, 
damages  being  assessed  against  both  the  city 
of  Toledo  and  the  Lake  Shore  Railroad  Com- 
pany. The  cause  grew  out  of  the  collapse  of 
a  bridge  over  the  Lake  Shore  railroad, 
which  was  maintained  jointly  by  the  city 
and  railroad.  The  bridge  was  unsafe. 
Sweeney  was  a  conductor  of  the  street 
railway '  and  endeavored  to  avoid .  taking 
his  car  over  the  bridge,  but  while  out  on  the 
line  an  accident  occurred  to  his  motor  which 
necessitated  pushing  it  into  the  barns.  The 
bridge  gave  way  and  the  cars  fell  through, 
Sweeney  was  badly  injured  and  brought  suit, 
making  the  city  and  the  railroads  defendants. 
The  decision  affirms  the  Circuit  Court  and 
Sweeney   gets  a  judgment  for  a  substantial 


sum.  Judges  Spear  and  Minshall  dissent  from 
the  affirmance  of  the  judgment  against  the 
city  and  also  from  the  affirmance  against  the 
Lake  Shore  railroad,  and  Judge  Burket  dis- 
sents from  the  affirmance  of  the  judgment 
against  the  latter  company. 

Liability  of  Railroad  Company. — .Setting 
fire  to  growing  timber  and  fences— Afeasure 
of  Damages,  The  Supreme  Court  of  Georgia 
in  Central  Rait  road  and  Banking  Company  v. 
Afurray^  has  decided  the  following  points  : 

1.  Where  growing  timber,  much  of  it  young 
and  immature,  is  destroyed  by  fire  as  a  conse- 
quence of  a  negligent  tort,  and  there  is  no  de- 
preciation in  the  market  value  of  the  land  by 
reason  of  the  destruction  of  the  timber,  the 
measure  of  damages  is  the  value  of  the  timber 
destroyed  in  its  then  state  as  attached  to  the 
land  on  which  it  grew,  which  value  is  to  be 
ascertained  by  evide  ice  as  to  what  the  owner 
of  the  premises  could,  undvr  ail  the  circum. 
stances,  have  realized  from  the  timber  de- 
stroyed, by  appropriating  it  to  use.  himself,  to 
the  extent  of  ariy  dent;ind  for  it  made  by  his 
own  w  mts  at  and  al>out  the  time  Qf  the  fire, 
and  by  selling  it  to  others  to  the  extent  of  any 
demand  for  it  w^hic  then  existed  ;  the  value  to 
be  reckoned  at  the  worth  of  the  timber  as  it 
stood  upon  tlie  land  when  it  was  destroyed, 
not  computing  anything  additional  thereto 
for  the  increase  which  would  have  resulted 
from  severing  it  from  the  realty,  removing  it 
to  the  place  of  use  or  sale,  and  patting  it  in 
condition  to  be  use«l  or  sold. 

2.  Timl)er  injured  by  fire  and  not  destroyed, 
is  to  be  dealt  with  on  the  same  basis,  to  the 
extent  of  the  difference  between  its  value  as  it 
was  before  the  fire  and  as  the  fire  left  it. 

3.  For  leaves  or  trash  whien  the  fire  con- 
sumed there  could  be  a  recovery  to  the  extent 
that  the  owner  could  have  used  or  disposed  of 
the  same  in  supplving  any  demand  then  exist- 
ing or  near  at  hand,  the  measure  being  the 
va»ue  of  the  raw  material  as  it  lay  on  the 
ground,  not  includ  ng  in  the  quantity  to  be 
paid  for  any  of  the  material  which  could  not 
have  been  used  or  so  d  to  supply  the  demand 
then  exist mg,  or  which  arose  soon  thereafter. 
For  material  which,  had  it  not  been  destroyed, 
would  have  been  mere  waste  in  the  woods, 
there  can  be  no  recovery. 

1  For  fencing  injured  or  destroyed  the 
recovery  should  lie  measured  by  the  cost  of 
restoring  it  »nd  making  its  condition  as  good 
as  that  in  which  it  was  when  injured  or 
destroyed. 


ABSTRACTS  FROM  RECENT  DECISIONS. 


Chamtv  Hospit\i«.  Liabifityfor  trustees' 
negligence.  The  Supreme  Court  of  Michigan, 
opinion  of  Judge  Grant,  in  Downs  v.  Harper 
Hospital^  reported  in  No.  1361  of  Chicaj^o 
Le^al  News^  has  decided  that  a  corporation 
for  tne  care  of  the  insane,  organized  to  carry 
oat  the  purposes  of  a  charitable  tru  t,  is  not 
liable  for  injuries  to  persons  committed  to  its 
charge,  caused  by  the  negligence  of  its  trus- 
tc  s  in  the  con-  miction  pi  its  buildings.  The 
fact  that  patients  who  are  able  to  pay  are  re- 
qnired  to  do  so,  does  not  deprive  the  corpora- 
tion of  its  eleemosynary  character,  so  as  to 
reader  it  liable  to  them  on  account  of  con- 
tract relations 
r 

TffRNPiKB  Easements.  Rights  of  turn- 
pike companies  therein.  In  the  Hamilton 
county  Coonmon  Pleas,  Judge  Buchwalter  in 
Spring  Grove  Avenue  omfiany  v.  Village  of 
SI.  Bernard,  et  ai,,  held  that  **A  turnpike  com- 
pany has  no  grant  or  right  by  virtue  of  its 
easement  to  lay  and  maint  tin  water  pipes  for 
nse-  other'  than  to  maintain  its  way  or  for  the 
benefit  of  public  travel;"  that  "such  right 
rests  in  the  abutting  owner  of  the  fee,  or  their 
licenses,  and  while  the  turnpike  company  is 
entitled  to  compensation  for  any  injury  to  the 
surface  way,  is  not  entitle  .  to  an  injunction  to 
prevent  the  laying  of  surh  pipes,  or  to  prevent 
a  tempoirary  disturbance  of  the  roadway.** 
The  opinion  of  the  court  has  been  published 
in  fnll  in  a  recent  issue  of  7*Ae  Court  Inaex. 

Legal  Victory  for  Bicycusts.  The 
Snpreme  Court  ol  Minnesota  has  just  handed 
down  a  decision  in  which  bicyclists  are 
accorded  an  the  rights  of  the  general  thorough- 
fare given  to  other  vehicles.  The  horse  of  one 
N.  A.  Thompson  was  frightened  and  ran  away 
at  the  sight  of  a  bicycle  ridden  by  one  W.  M. 
Dodge.  Mr.  Thompson  was  severely  injured 
and  his  buggy  demolished  by  reisoii  of  the 
mnaway.  The  latter  instituted  suit  for  heavy 
damage  against  Mr.  Dodge,  alleging  that  the 
bicyclist  had  no  right  in  the  public  highway. 
Judge  Buck,  in  deciding  the  case  against  Mr. 
Thompson,  said : 

Bicycles  are  vehicles  used  now  extensively 
for  convenience  and  recreation,  pleasure  and 
business,  and  the  riding  of  them  upon  the  pub- 
he  highways  in  the  ordinary  manner,  as  is  now 
done,  is  neither  unlawful  nor  prohibited,  and 
they  cannot  be  banished,  bectiuse  t  ley  are  not 
ancient  vehicles  or  used  in  the  Garden  of  Eden 
by  Adam  and  Eve.  Because  the  pla-  ntiff  chooses 
t .  drive  a  horse  hitched  to  a  carri  *ge  does  not 
give  to  him  the  right  to-dictate  to  others  their 
mode  of  conveyance  upon  a  public  highway 
where  the  rights  ol  each  are  equal.'* 


Contract  Labor  Law.  Wko  are  domestic 
servants  under.  A  case  that  has  been  arousing 
considerable  interest  throughout  the  country, 
styled  "In  the  matter  of  John  James  Howard," 
was  recently  decided  by  Judge  Lacombe  in  the 
United  States  Circuit  Court  of  the  Southern 
District  of  New  York.  This  case  involved  a 
very  important  question  arising  under  the 
federal  "Contract  Labor  Law.** 

Several  months  ago  ex- vice* president  Mor. 
ton,  while  in  England,  employed  Howard  to 
come  to  this  country  to  work  for  him  as  an 
*'under-coachman'*  at  Mr.  Morton's  country 
place  at  Rhinecliffe,  New  York.  After  enter- 
ing said  contract  of  employ,  Howard  caine  to 
this  country  and  commenced  work  as  said 
•'udfler-coachman,"  whereupon  he  was  arrested 
under  a  warrant,  issued  at  the  instance  of  the 
secretary  of  the  treasury,  charging  him  with 
having  come  into  this  country  from  England, 
contrary  to  the  prohibition  of  the  contract 
labor  laws.  Eminent  counsel,  viz. :  Benjamin 
F.  Tracy  and  Prank  H.  Piatt  were  at  once  em- 
ployed in  behalf  of  Howard,  and  habeas  corpus 
proceedings  were  instituted  to  secure  his 
release  from  custody.  Counsel  for  relator 
contended  that  the  secretary  of  the  treasury 
had  no  jurisdiction  to  issue  such  a  warrant, 
because,  although  Howard  was  an  alien 
immigrau*,  he  was  not  wihtin  the  class 
prohibited  by  the  statute,  but  belonged  to  an 
excepted  class  of  "persons  employed  strictly 
as  personal  or  domestic  servants"  (contract, 
labor  act  of  1885). 

On  the  hearing  of  said  habeas  corpus  pro- 
ceedings. Judge  Lacombe  found,  from  the 
evidence,  that  the  relator  belonged  to  the  class 
especially  exempted  from  the  operation  of  the 
contract  labor  law;  and  that  he  performed 
services  that  ministered  exclusively  to  the 
personal  comfort  and  enjoyment  of  Mr.  Mor- 
ton*s  family.  But  the  learned  judge  held  that 
the  determination  of  the  secretary  of  the 
treasury  as'  to  whether  an  immigrant  is  a  pro- 
hibited person  and  as  to  who  are  domestic 
servrmts,  is  final,  and  cannot  be  passed  upon 
by  the  courts ;  that  congress  by  the  selection 
o>  an  officer  of  such  "exalted  rank  as  the  final 
arbiter  of  the  question  of  an  immigrant's 
status,  placed  the  power  where  it  would  be  ex 
ercised  with  care,  wisdom  and  discretion,'*  and 
made  that  officer  the  "sole  tribunal"  to  deter- 
mine whether  an  immigrant  is  or  is  not  within 
the  prohibited  class.  The  court's  decision  was 
based  mainly  upon  the  United  States  Supreme 
Court  authority  of  Nishmura  Ekin  v.  United 
States,  142  U.  S.  .660. 
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Sale— Title.— ^i>A/j  of  Purchaser—Wli^T^ 
part  of  certain  corn  in  a  crib  is  sold,  and  has 
not  been  separated  or  measured,  the  legal 
title  thereto  does  not  pass,  and  the  purchaser 
has  no  right  to  break  open  the  crib  and  take  a 
quantity  equal  to  the  amount  sold.  Greshatn 
V.  Bryan,  Ala.,  lo  South.  Rep.  849. 

NoN-NRGOTiABLK  ^OTV.—IndorsefHeni  by 
Payee— Liability  to  second  Indorsee.— Th^  Su. 
preme  Court  of  California  in  Kendall  v.  Par- 
ker, very  recently  held  that  the  payee  of  fi  non- 
negotiable  note,  who  transfers  it  by  indorse- 
ment in  blank. does  not  l>econie  liable  as  the 
Indorser  of  a  negotiable  note  woiihl  to  the  in- 
dorsee of  his  indorser,  where  the  second 
indorsement  is  also  in  blank  or  "  without  re- 


SUPREME  COURT  PROCEEDINGS. 

Cases  on  the  General  Docket  called  to  No. 
3075  inclusive. 

The  next  call  of  cases  on  the  General  Docket 
will  take  place  the  second  Tuesda^^  in  Novem- 
ber, and  will  be  up  to  and  including  case  Na 
3187. 

Regular  cases  for  oral  argument  (exclusive 

of  cases  taken  out  of  their  order)  are  assigned 

.  to  No.  52600.    No  further  assignment  of  regu-  - 

lar  cases  for  oral  argument  is  probable  before 

close  of  year. 

General  Docket. 

Friday,  November  2,  1894. 

No.  2455.  Holmes,  Booth  &  Hayden  v.  W. 
J.  Hayes  et  al.  Error  to  the  Circuit  Court  of 
Cuyahoga  county.  Judgment  affirmed.  MiN- 
SHALL,  Bradbury  and  Spear,  JJ.,  dissent  on 
the  ground  that  the  defendants  in  error  were 
.  put  upon  inquiry  as  to  the  authority  of  the 
agent,  Adams,  to  indorse  the  note  in  suit,  and 
should  be  held  to  have  all  information  which 
proper  inquiry  would  have  shown. 

2472.  Albert  Hawkins  v.  Alonzo  M.  Good- 
rich. Error  to  the  Circuit  Court  of  Geauga 
county.    Jndgment  affirmed. 

2480.  John  L.  Kinney  et  al.  v.  Joel  W.  Kin- 
ney ct  al.  Error  to  the  Circuit  Court  of  Cuya- 
hoga county.    Judgment  affirhied. 

2877.  Delilah  Worthington  et  al.  v.  Melanc- 
thon  Worthington,  Fr.,  et  al.  Error  to  the  Cir- 
cuit Court  of  Madison  County.  Judgment 
affirmed. 

2986.  Krippendorf,  Dittman  &  Co.  v.  L. 
Tressel,  Sheriff,  etc  Error  to  the  Circuit  Court 
of  Richland  countv.  It  appearing  from  the 
record  that  one  of  the  grounds  of  the  circuit 
court  for  reversing  the  judgment  of  the  court 
of  common  pleas  was,  that  the  court  erred  in 
overruling  a  motion  for  a  .new  trial  for  the 
reason  that  the  verdict  is  against  the  weight  of 
the  evidence  and  the  law,  the  judgment  of  the 
Circuit  Court  is  hereby  affirmed — this  court  not 


passing  upon  other  questions  of  alleged  error 
raised  on  the  record. 

3023.  Phillip  E.  Duval  et  al.  v.  R-  J.  W. 
Ozias,  guardian  of  the  estate  of  Mary  C  Cnim- 
rine.  Error  to  the  Circuit  Court  of  Preble 
county.    Judgment  affirmed. 

3026.  Alfred  J,  Thomas  v.  John  Heyl.  Er- 
ror to  the  Circuit  Court  of  Wayne  county. 
Judgment  affirmed. 

3027.  Jeremiah  Hall  and  Mary  E.  Hall  v. 
William  Dixon.  Error  to  the  Circuit  Court  of 
Fairfield  county.  Dismissed  for  failure  to 
serve  copy  of  printed  brief  on  defendant. 

3029.  Remus  B.  Gartrell  v.  John  R.  Gar- 
trell.  Error  to  the  Circuit  Court  of  Carroll 
county.    Judgment  pmrmed. 

3Q31.  Nathan  B.  Smith  v.  William  W.  Fish- 
er. Error  to  the  Circuit  Court  of  Logan 
county.    Judgment  affirmed. 

3034.  Cyrus  H.  Baldwin  &  Co.  v.  Jennie  C. 
Piatt,  Executrix,  etc  Error  to  the  Circuit 
Court  of  Montgomery  county.  Judgment 
affirmed. 

3037.  James  R.  Baker  v.  John  F.  Baker  et 
al.  Error  to  the  Circuit  Court  of  Hdncock 
county.    Judgment  affirmed. 

3069.  Carrie  S.  Hooker  and  George  W 
Hooker  v.  Samantha  J.  Trimble,  Nancy  E. 
Little  and  others.  Error  to  the  Circuit  Court 
of  Fairfield  county.  Judgment  for  the  heirs 
of  Richard  Hooker,  Sr.,  reversed,  and  iudg- 
ment  for  plaintiffs  in  error.  See  journal 
entry. 

4019.  The  Stote  of  Ohio  v.  Samuel  L.  Nel- 
son. Exceptions  to  the  Common  Pleas  Court 
of  Clark  county.  Exceptions  sustained.  T<» 
be  reported. 

4182.  The  Lake  Shore  &  Michigan  Southern 
Railway  Co.  v.  Harland  F.  Warren.  Error  to 
the  Circuit  Court  of  Ashtabula  county.  Dis- 
missed by  consent  of  both  parties,  eacH  to  pay 
his  own  costs. 

I^otion  Docket. 

227L  The  Cleveland,  Lorain  &  Wheeling 
R;  R.  Co.  V.  Henderson  Pulley.  Motion  by 
defendant  to  advance  cause  No.  .4131,  on  the 
General  J>ocket.    Motion  allowed. 

2272.  The  City  of  Alliance  v.  Gertrude  F. 
Campbell.  ^Motion  by  defendant  to  advance 
cause  No.  4164,  on  the  General  Docket  Motion 
allowed. 

2273.  H.  W.  Gebauer  v.  C.  S.  Rindfleisch. 
Motion  by  plaintiff  to  reinstate  and  to  extend 
time  for  tiling  printed  record  in  cause  No.  409S, 
on  the  General  Docket  Motion  overruled. 
See  Railroad  Co.y,  Belt,  36  Ohio  St  92. 

2274:  John  Montgomery  et  al.  v.  George  S. 
Clark.  Motion  by  plaintiffs  for  leave  to  file  an 
amendment  to  petition  in  error  and  to  dis-. 
pense  with  printing  same  in  cause  No.  4175, 
on  the  General  Docket    Motion  allowed.  ~ 

2275*  James  K.  Grove  v.  Joseph  B.  McDon- 
ald et  al.  Motion  by  defendant  to  advance 
cause  4168,  on  the  General  Docket  Motion 
allowed. 

2276.  L.  S.  &  M.  S.  Ky.  Co.  v.  Robert  By- 
craft  Motion  by  plaintiff  for  oral  argument 
in  cause  No.  4137,  on  the  General  Docket 
Motion  overruled. 
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next  is sne. 


A  bill  has  passed  both  houses  of  the  Chero- 
kee Legislature,  sitting  at  Talequah,  I.  T., 
making  it  treason  for  a  Cherokee  citizen  to 
sell  real  estate  of  the  Cherokee  nation  to  a' 
non-citizen,  and  names  as  a  penalty  for  so 
doing  death  by  hanging. 


Jail^e  Bigger  of  Columbus,  in  the  case 
agaiDst  John  Ritzman,  tried  under  the  act  pro- 
hibiting the  sale  of  liquors  within  800  yards  of 
the  Central  Insane  Asylum,  has  decided  that 
the  law  is  constitutional,  and  that  it  is  of  a 
general  nature. 

A  sait  has  been  brought  in  the  United  States 
Conrt  at  Cincinnati  to  test  the  right  of  a  rail- 
road company  to  deny  admission  to  colored 
people  to  a  car  reserved  exclusively  for  white 
passengers  under  the  Kentucky  law.  The  de- 
fendant is  the  L.  &  N.  R.  Co. 


In  the  columns  of  the  Weekly  Law  Bulletin, 
^t  week,  the  Laning  Printing  Co.  received  a 
gratnitons  recommend  for  iheir  brief  and 
record  printing.  It  is  a  well  known  fact  that 
^c  are  doin;;  this  class  of  work  at  lower  prices 
than  our  competitor,  hence  he  feels  sore. 


^  large  legal  fight  between  the  Cincinnati, 
Hamilton  &  Dayton  Railroad  Company  and 
Drexel,  Morgan  &  Co.  for  the  control  of  the 
Alabama  Great  Southern,  and  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railroad  Com- 
panies, is  now  on,  in  thfe  United  SUtes  Court 
at  Cincinnati,  for  the  foreclosure  of  the  bonds 
of  the  latter  company. 


Some  six  weeks  since  Buddie  Wooten  and 
George  Mapp,'  murderers,  were  condemned  by 
the  Supreme  Court  of  Tennessee  to  hang  in 
Chattanooga  November  29th.  As  the  same 
day  was  later  proclaimed  a  day  of  National 
Thanksgiving  by  the  President,  Sheriff  Hyde 
is  deeply  perplexed  over  the  conflict  between 
the  chief  executive  and  the  supreme  bench. 

Some  authorities  contend  that  the  punish- 
ment, if  inflicted  on  a  legal  holiday,  would  be 
illegal,  apd  Governor  Turney  will  be  petitioned 
to  grant  the  condemned  men  a  reprieve. 


Truman  A.  Andrews,  B.  F.  Marshall  and  H. 
E.  Fisher,  trustees,  Neil,  Norton  &  Co.,  the 
Wier-Troy  company,  and  other  creditors  of 
greater  or  less  amounts  have  asked  in  the 
Court  of  Common  Pleas  of  Summit  county 
that  the  recent  sale  of  the  Pittsburg, 
Akron  &  Western  to  Pittsburg  and  East- 
em  capitalists  be  set  aside  on  the  ground  that 
the  mortgage  given  to  the  Centra]  Trust  Com- 
pany is  illegal.  The  number  of  reasons  given 
in  the  petition  is  thirty- three. 


A  suit  involving  $1,000,000,  in  which  jGeorge 
Westinghouse,  Jr.,  is  the  defendant  and  Robert 
S.  Waring,  the  patentee  of  the  underground 
telegraph  and  telephone  cable,  is  the  plaintiff, 
was  filed  in  the. County  Court  at  Pittsburg, 
Pa.,  recently.  Mr.  Westinghouse  is  the  presi- 
dent and  Mr.  Waring  the  vice  president  of  the 
Standard  Underground  Cable  Company.  The 
latter  claims  he  placed  10,000  shares  of  the 
stock  of  the  company  in  Mr.  Westinghouse's 
name,  with  the  understanding  that  Westing- 
house was  to  sell  the  stock  to  persons  of  some 
Influence  in  the  development  of  the  business. 
Tnis  waa  in  188tf.  Instead  of  selling  the  stock 
to  capitalists  who  might  do  the  company  some 
good,,  it  is  claimed  Westinghouse  disposed  of 
it  to  his  own  advantage,  and  did  not  turn  the 
proceeds  over  to  Waring  or  the  coyipany.  Mr. 
Westinghouse  denies  the  charges  and  says  he 
accounted  for  the  stock.  The  company,  he 
'claims,  was  almost  bankrupt  and  he  built  it  up 
until  it  is  op  a  paying  basis.  Waring  is  the 
man  who  sued  the  PennsylTania  Railroad  Com^v 
pany  recently  for  $1,600,000. 
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Qu4te  a  sensation  has  been  caused  in  Canton, 
Ohio,  over  the  corpse  of  one  Mike  Quigly,  who 
recently  committed  suicide  in  the  Canton 
workhouse.  Qnigly  was  a  convict  at  the  time 
he  killed  himself.  His  relatives  were  immedi- 
ately notified  of  his  death,  and  they  arranged 
for  a  funeral.  The  crave  was  dug,  the  body 
dressed  and  put  in  a  casket  Carriages  were  or- 
dered for  the  undertaking  rooms,  but  when 
relatives  arrived  they  found  the  casket  empty. 
Dr.  Haswell  of  the  Cleveland  Medical  College, 
had  been  at  Canton  and  claimed  the  body, 
and  the  undertaker  had  turned  the  same  over 
to  him  on  a  joint  order  from  the  coroner  and 
the  township  trustees.  The  officers  say  they 
did  this  because  the  family  did  not  assume  all 
the  funeral  expenses  and  the  county  would 
have  had  to  make  up  a  deficiency  of  $20. 
The  Qaiglys  threaten  to  go  to  Cleveland  and 
replevin  the  body. 


The  city  of  Cincinnati  is  made  defendant  in 
a  test  suit  in  quo  warranto  brought  by  Attor- 
ney General  Richards*  in  the  supreme  court  of 
this  state.  In  1893  the  general  assembly 
pulsed  an  act  known  as  the  Lillard  law,  author- 
izing Cincinnati  to  annex  adjoining  territory 
whenever  a  majority  of  the  joint  vote  of  the 
city  and  the  annexed  territory  favored  annexa- 
tion. The  law  opened  the  way  for  the  bring- 
ing into  the  municipal  boundaries  of  such 
suburbs  as  Clifton  and  Avon  dale,  which  are 
separated  only  by  an  arbitrary  boundary  and 
are  virtually  part  of  the  city.  It  was  a  pecul- 
iar measure  as  the  general  law  requires'  a  ma- 
jority of  the  voters  of  both  the  annexed  terri- 
tory and  the  city  in  such  cases,  and  the  expec- 
tation, was  that  the  city  would  so  far  outvote 
the  villages  as  to  bring  them  in,  notwithstand- 
ing the  fact  th  it  the  great  majority  of  the  vil- 
lages were  opposed  to  annexation.  The  city 
has  outvoted  the  villages  and  the  suit  in  quo 
warranto  is  brought  at  the  instance  of  Mayor 
Caldwell  and  others  to  test  the  constitutional- 
ity of  the  act  and  compel  the  city  to  show  its. 
authority  for  undertaking  to  annex  the  subur- 
ban residence  districts  without  their  consent 
If  General  Richards  wins  his  suit  it  will  over- 
throw the  law  and  prevent  the  forcible  annex- 
ation of  Cincinnati's  suburbs.  The  principle 
involved  is  very  important  and  the  case  prom- 
ises to  attract  considerable  attention.  The 
villages  fought  the  law  in  the  circuit  court 
last  spring  and  won  their  case,  and  the  city 
now  takes  steps  to  have  the  questions  involved 
adjudicated  as  quickly  as  possible. 


The  city  of  Columbus  will  not  be  able  to  in- 
crease its  water  supply  by  constructing  a  dam 
across  the  Scioto  river  as  is  proposed  by  the 
city  board  of  public  works  without  a  battle  in 
the  courts.  The  state  board  of  public  works 
has  authorized  Chief  Eneineer  Perkins  to  bring 
injunction  proceedings  against  the  city  if  it 
undertook  to  build  the  dam,  and  instructed 
him  to  call  upon  Attorney  General  Richards 
to  commence  suit  whenever  he  deemed  it  nec- 
essary. The  state  claims  to  have  complete 
control  over  the  water  in  the  Scioto  and  to  be 
able  to  prevent  the  use  of  it  in  any  way  that 
would  interfere  with  the  supply  for  the  canals. 
The  ground  of  opposition  to  the  proposed  dam 
is  that  it  would  destroy  the  Columbus  feeder 
as  a  navigable  canal. 


The  case  of  AUen  Heglfr^  receiver  of  the 
Star  Phosphate  Company  of  Washington  C  H. 
V.  The  People's  and  Drovers'  Bank  of  that 
city  and  A*.  A.  Robinson^  cashier  of  the  bank, 
was  filed  in  the  Supreme  Court  recently  on  ap- 
peal from  the  Circuit  Court  of  Fayette  county. 
The  suit  arises  from  a  complication  over  cer- 
tain phosphate  given  as  collateral  by  the  com- 
pany to  the  bank  to  secure  a  loan  of  $1  600 
January  4,  1890.  In  April,  1890,  the  company 
went  into  the  hands  of  Hegler  as  receiver,  who 
asked  on  May  10,  1890,  for  authority  to  borrow 
$7,500  to  continue  the  business  through  that 
season  and  issue  certificates  of  indebtedness 
therefor.  This  was  granted,  the  bank  among 
other  creditors  giving  consent  On  May  31 
Hegler  delivered  to  Cashier  Robinson  of  the 
bank  a  certificate  of  indebtedness  under  this 
authority  for  the  $1,600  with  interest,  both 
Hegler  and  Robinson  supposing  this  action  to 
be  proper  and  authorized,  and  in  consideration 
of  the  certificate  the  note  against  the  company 
was  canceled  and  the  collateral  released.  May 
10,  1892,  Hegler  paid  the  certificate  of  |1,619.^ 
according  to  his  agreement  and  in  good  faith. 
It  developed  that  all  the  parties,  so  the  petition 
states,  were  laboring  under  the  mistaken  idea 
that  if  such  a  certificate  were  not  given  the 
bank  had  authority  to  seize  and  sell  the  col- 
lateral under  its  agreement.  This  mistake 
operated  as  a  fraud  upon  the  other  creditors, 
though  done  without  such  intent  Hegler,  as 
receiver,  accordingly  sued  Robinson  and  the 
bank  to  recover  the  amount  paid  on  the  certif- 
icate of  indebtedness.  The  Common  Pleas 
Court  gave  a  verdipt  against  Hegler,  which  the 
Circuit  Court  afiirmed.  Hegler  accordingly 
appeals  to  the  Supreme  Court 
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TASIFP  POINT  DBCIDSD. 


TolMicco  for  Wrappers. 

In  the  United  States  Supreme  Court  a  deci- 
sion has  been  rendered  in  the  case  of  Joel  B. 
Ehrhardt,  formerly  collector  6f  the  Port  of 
Sew  York  vs.  Schroeder  &  Son,  of  New  York, 
ioTolving  the  interpretation  of  t!ie  tariff  act 
of  1883  with  regard  to  the  duty  on  imported 
leal  tobacco.  Schroeder  &.  Son.  as  importers 
of  Samatra  tobacco,  in  1889  paid  a  duty  of  75 
cents  per  pound  under  protest,  claiming  that 
they  should  he  required  to  pay  only  35  cents 
ander  the  law  because  of  the  quality  of  the 
tobacco,  less  than  85  per  cent,  of  it  being 
saitable  for  wrappers.  In  the  United  States 
Circuit  Court  for  the  Southern  District  of 
New  York  this  view  was  sustained.  The  Su- 
preme Court  reverses  the  decision  and  orders 
a  new  trial  before  a  jury  for  the  determination 
of  the  real  character  of  the  tobacco  on  the 
gronnd  that  this  point  had  not  been  satisfac- 
torily shown.  Construing  the  statute.  Justice 
Shiras.  who  delivered  the  opinion  of  the  court, 
said: 

The  evident  requirement  of  the  statute  is 
that  85  per  cent  of  half  leaves,  or  eight-five 
out  of  every  hundred,  were  to  be  of  requisite 
size  and  necessary  fineness  of  texture  for 
wrappers.  In  other  words,  each  of  eighty-five 
half  leaves  out  of  a  hundred  half  leaves  must 
contain  a  portion  sufficient!}*  fine  in  texture,  of 
the  requisite  size  to  make  at  least  one  wrapper. 
Eighty-five  per  cent,  of  the  smface  of  the 
sinjjle  leaf  is  not  intended,  for  in  that  view 
an?  siu;<le  leaf  large  enough  for  a  wrapper 
would  be,  in  respect  to  size,  lOO  per  cent,  or 
entirely,  of  the  requisite  size  lor  wrapper 
purposes,  or  if  one  wrapper  could  not  be 
msule  from  it  the  leaf  would  have,  as  to  size, 
no  percentage  of  suitability.  Hence,  no  gen- 
eral percentage  test  would  be  applicable. 


nmmiGSMBNT  of  t£lsphons  patents. 

The  Western  Electric  Company  began  three 
snits  in  the  United  States  Circuit  Court  at 
Chicago,  November  7,  against  the  Harrison 
International  Telephone  Company.  One  of 
the  suits  is  based  on  the  patent  of  Thomas  A. 
V/atsou  on  a  telephone  call  signal  and  also  on 
polarized  armatures  for  electric  bells.  The 
complainant  claims  that  the  Watson  patents 
were  assigned  to  it  by  the  American  Bell  Te.e- 
phone  Company.  The  other  two  suits  are 
based  on  the  alleged  infringement  of  patents 
owned  by  the  complainant  on  hinges  for  tele- 
phone boxes  and  magneto-electric  generators 
for  telephone  call  signals.  The  court  is  asked 
to  enjoin  the  defendant  company  from  manu- 
facturing any  instrument*  containing  the  ap- 
pliances in  question. 


SKULL  IN  EVIDBNCB. 

A  most  unusual  package  hns  been  received 
at  Columbus  by  Clerk  Allen,  of  the  Ohio  Su- 
preme Court. 

It  is  a  light  pine  box  labeled  "Skull  of  E.  F. 
Valentine.  Exhibited  in  cases  of  Fannie  L. 
Valentine  and  J.  Anna  Prentiss  against  the 
Unton  Life  Insurance  company."  The  skull 
was  handled  somewhat  gingerly  and  with  care 
in  the  clerk^s  office.  It  is  believed  to  be  the 
first  time  such  a  gruesome  piece  of  ev. deuce 
was  submitted  to  the  highest  court  in  the 
State. 

The  cases  in  which  it  will  figure  came  from 
Ravenna,  Portage  county,  and  involve  a  ques- 
tion of  great  interest  to  life  insurance  policy 
holders  and  comparies.  E.  F.  Valentine  took 
a  $2,000  policy  in  the  Union  Life  Insurance 
company  of  Cincinnati,  August  10,  1888.  On 
April  15,  1889,  he  was  killed  by  a  shot  through 
the  head,  which  the  company  held  was  inflicted 
by  his  own  hand.  The  policy  contained  a 
clause  which  nullified  it  in  event  the  insured 
"whether  sane  or  insane,*'  committed  sui  ide 
within  three  years  from  the  time  the  policy 
was  written.  On  this  ground  they  refused  to 
honor  the  policy.  Both  lower  courts  gave  ver- 
dicts for  the  company,  and  Mrs.  Valentine  and 
J.  Anna  Prentiss,  to  whom  the  policy  was  as- 
signed March  2,  1889,  have  appealed  the  case. 


MICHIGAN    SUPREBIE   COURT    EXPLAINS. 

The  Supreme  Court  of  Michigan  has  an- 
nounced that  in  view  of  the  very  great  im- 
portance attached  to  its  opinion  of  Nov.  7, 
relative  to  the  construction  of  the  election 
law  of  1891,  published  in  our  last  issue,  it  was 
proper  to  state  that  it  had  been  misinterpreted, 
and  that  it  was  not  in  the  mind  of  the  court 
that  ballots  having  a  name  erased  under  the 
party  ticket,  with  the  nrime  of  the  favorite 
candidate  marked  by  a  cross,  should  not  be 
counted,  but  that  they  were  entirely  legal  and 
should  be  counted.  When  an  erasure  is  msule 
on  the  party  ticket  and  a  cross  is  placed  before 
the  name  of  the  opposing  candidate  neither 
mark  constitutes  a  "distinguishing  mark." 
The  opinion  had  created  a  great  amount  of 
comment  and  much  confusion,  and  prepara- 
tions were  being  made  for  contests  by  candi- 
dates defeated  by  a  narrow  margin.  There  a  v 
other  questions  involved  in  the  case  upon 
which  the  opinion  was  based,  however,  and  a 
rehearing  was  ordere«l  upon  which  arguments 
will  be  made  Tuesday,  November  20,  but  the 
opinion  is  not  likely  to  be  amended. 
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PRIVILE6EO  COHMUNICATIOHS. 


StatepLents  to  Prosecntins  Attorney  by 
Proaecutriz. 

In  State  v.  Houseworth,  decided  in  the  Sft- 
preme  Court  of  Iowa  in  October,  1894  (60  N. 
W,  R.,  221),  it  was  held  that  under  a  section  of 
the  Code  of  Practice  of  .that  State  making 
communications  to  an  attorney  in  his  profes- 
sional character  privileged,  a « prosecuting  at- 
torney cannot  be  compelled  to  testify  as  to 
communications  made  to  him  by  a  prosecuting 
witness  in  a  criminal  proceeding.    The  Court 

.  said : 

"At  the  trial  of  the  indictment,  after  the 
State  had  rested  and  a  part  of  the  testimony 
for  Uie  defense  had  been  offered,  defendant's 
counsel  called  the  county  attorney  as  a  wit- 
ness, who,  a^inst  his  objection,  was  sworn. 
The  prosecuting  witness  was  one  Lizzie  Nosek. 
After  the  commission  of  the  alleged  offense 
she  was  in  the  office  of  the  county  attorney, 

.and  there  stated  to  him  facts  relative  to  its 
commission,  and  particularly  what  defendant 
Houseworth  said  and  did  at  the  time  of  the 
alleged  offense.  The  court,  against  the  ob- 
jections of  the  county  attorney  because  the 
communications  were  privileged  under  the 
provisions  of  Code,  section  3643,  required  him 
to  disclose  what  was  said  to  him.  This  appeal 
by  the  state  is  to  t'.st  the  correctness  of  the 
ruling. 

"The  statute  under  which  the  exemption  is 
claimed  is  as  follows:  *No  practicing  attor- 
ney, counselor,  physician,  surgeon,  minister  of 
the  gospel  or  priest  of  any  denomination  shall_ 
be  allowed  in  giving  testimony  to  disclose  any 
confidential  communication  properly  entrusted 
to  him  in  his  professional  capacilv,  and  neces- 
sary and  proper  to  enable  him  to  discharge  the 
functions  of  his  office  according  to  the  usual 
course  of  practice  or  discipline.  Such  pro- 
hibition shall  not  apply  to  cases  where  the 

'  party  in  whose  favor  tne  same  are  made  waived 
the  rights  conferred.'  We  do  not  understand 
it  to  be  questioned  but  that  the  statements  by 
the  prosecuting  witness  to  the  county  attorney 
were  confidential,  intrusted  to  him  in  his  pro- 
fessional capacity,  and  were  necessary  and 
proper  to  enable  him  to  discharge  the  func- 
.tioiis  of  his  office  according  to  the  usual 
course  of  practice.  This  being  true,  it  be- 
c6mes  a  question  whether  or  not  tatements 
of  a  prosecuting  witness  in  a' criminal  case  can 
come  within  the  purview*of  the  statute.  Be- 
cause of  remarks  by  the  district  court  while 

•  the  question  was  pending  before  it,  we  are  led 

.  to  understand  that  much,  if  not  controlling, 
importance  was  given  to  the  fact  of  whether 

^  or  not  the  relation  of  attorney  and  client  ex- 
isted between  the  prosecuting  witness  and  the 
county  attoi;ney;  the  court  thinking  that  it  did 
not  exist,  for  it  said :  *  So  far  as  the.  relation 
of  attorney  and  client  is  concerned,  none  ex- 
isted in  the  world.'  While  it  is  true  that,  as  to 
attorneys,  suc)i  communications  are  oftener 
made  by  clients  than  by  others,  we  do  not 


think  there  is  any  such  limitation  upon  the 
operation  of  the  statute,  but  that  it  matters 
not  from  whom  the  communication  is  received, 
if  it  be  to  a  practicing  attorney  in  his  profes- 
sional capacity,  and  necessary  for  him  to  dis^ 
charge  the  functions  of  his  office.  Mr.  Ranck 
was  attorney  for  the  state.  What  transpired 
at  the  time  of  the  alleged  offense  was  neces- 
sary and  proper  to  enable  him  to  discharge  the 
duties  ot  his  office.  His  client  could  not  com- 
municate with  him,  and  all  communications 
must  be  from  third  parties.  But  the  statute 
nowhere  fixes  the  communication  to  be  privi- 
leged as  between  attorney  find  client,  nor  is  it 
there  by  legal  inference.  The  design  of  the 
law  is  to  better  enable  attomejrs,  ministers, 
physicians  and  others  to  discharge  the  duties 
of  their  respective  offices;  audit  matters  not 
from  whom  the  communication  comes,  the 
(juestton  being,  at  all  times,  was  it  properly 
i nt ru sted ,  an  d.  necessary  for  that  purpose  >  We 
do  not  think  it  necessar3r  to  consider  the  ques- 
tion from  the  standpoint  of  public  policy, 
which  has  received  some  attention  in  argu- 
ment, as  we  think,  under  the  provisions  of  the 
statute,. the  objection  should  have  been  sus- 
tained." 


A  well  known  lawyer  of  Philadelphia  repre 
sen  ting  the  defendant  in  a  certain  case,  bein^ 
urged  to  have  his  client  liquidate  the  amoun 
of  his  claim,  responded  as  follows : 
My  client  came  to  me  to-day 
In  truth  and  verity  to  say 
That  he  had  naught  to  pay. 
Some  of  the  debt  he  owns  is  just. 
But  poor  and  humbled  in  the  dust. 
Have  mercy,  he  will  say. 
Have  mercy  now,  he  loud  doth  call, 
In  time  I'll  surely  pay  you  all 
If  you  will  give  me  time. 
Now,  in  this  case,  what  can  be  done, 
But  let  the  debt  in  judgment  run 
Till  money  takes  the  place  of  rhyme  ? 
The  plaintiff's  lawyers,  not  to  be  outdone  in 
that  kind  of  warfare,  in  reply  feelingly  por- 
trayed the  sad  predicament  of  their  client,  a 
carpenter ;  — 
Your  muse  inspired  you  to  say 

In  lofty  rhyme  and  polished  verse, 
If  execution  should  but  stay 

The  plaintiff's  cause  would  not  be  worse. 
Long  has  he  labored  amid  the  dust, 

(The  saw-dust  kind),  and  inward  "cussed**^ 
The  law's'delay.    Alas,  how  true. 

And  as  he  works  he  makes  his  moan 
That  he  must  toil,  unhelped,  alone. 

If  when  your  client  called  that  day, 
He  noted  well  that  pay  he  must. 

Reluctantly  we  grant  a  stay  ; 
Though  short  of  cash,  we  will  be  just 

,      —The  Green  Bag. 
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His  Information  and  Belief. 

The  following  affidavit  was  filed  in  the  Court 
of  Common  Pleas  in  Dublin  in  1822:  "And 
this  deponent  further  saith,  that  on  arriving 
atthebonse  of  said  defendant,,  situate  in  the 
ctmnty  of  Galwaj  aforesaid,  for  the  purpose  of 
personally  serving  him  with  the  said  writ,  he, 
the  said  deponent,  knocked  three  several  times 
at  the  outer,  commonly  called  the  hall,  door, 
but  could  not  obtain  admittance;  whereupon 
this  deponent  was  proceeding  to  knock  a 
fourth  time,  when  a  man,  to  this  deponent 
ixDkoown,  holding  in  his  hands  a  musket  or 
blunderbuss,  loaded  with  balls  or  slugs,  as  this 
deponent  has  since  heard  and  verily  believes, 
appetred  at  one  of  the  upper  windows  of  the 
said  house,  and  preseuting  said  musket  or 
bhnderbnss  at  this  deponent,  threatened .'  that 
if  said  deponent  did  not  instantly  retire,  he 
would  send  his  (the  deponent's)  soul  to  hell,' 
which  this  deponent  verily  believes  he  would 
have  done,  had  not  this  deponent  precipitately 


A  GRUKSOME  TEST. 

Ever  since  the  adoption  of  the  electrical  ex- 
ecution art  by  the  state  of  New  York,  promi- 
nent electricians  have  declared  that  electricity 
was  not  the  cause  of  death,  but  that  death  was 
assured  by  the  holding  of  an  autopsy  directly 
after,  the  body  had  been  taken  from  the  elec- 
trical chair. 

No  less  an  authority  than  Nicola  Tesla,  the 
iamons  electrician,  contended  that  he  could 
bring  back  to  life  a  man  killed  in  an  electrical 
chair,  provided  the  attempt  was  made  immedi- 
ately after  the  execution. 

Within  the  last  few  weeks  ^  the  agitation  or 
the  subject  has  been  prominent  and  an  appeal 
is  to  be  made  to  the  Governor  to  allow  the  next 
man  condemned  to  be  used  as  a  subject  to  be 
experimented  on.  The  governor  says  he  will 
grant  permission  to  do  this.  The  attempt  if 
made  will  undoubtedly  create  great  excitement 
^d  intense  interest  in  the  scientific  world. 
It  will  arouse  curiosity  among  laymen,  because 
if  SQccessful  it  will  bring  to  life  a  new  man 
who  cannot  be  executed,  having  once  suffered 
the  penalty  of  death.  It  will  also  prove  that 
the  ^tate  executioners  have  been  the  surgeons 
who  have  held  the  autopsy  rather  than  the 
«tate  electrician. 


SALS  OF  COLLATERAL  SECURITIES. 

[Supreme  Court  of  Penasylvania.] 

Merchants*  'and  Manufac*turkrs'  Na- 
tional Bank  of  Pittsburgh  v.  The 
WiLUAM  A.  Baeder  Glue  Company 
and  L.  C.  Haughey,  Defendants,  and 
William  H.  Kern,  Garnishee. 

A  creditor  Who  receives  goods  from  his' 
debtor  as  collateral  security  with  the  right  to 
sell  them  is  bound  to  utfe  reasonable  effort  to, 
obtain  the  full  market  price  for  them,  and  if 
he  fails  to  do  so  he  is  liable  to  the  other  credit- 
ors for  the  neglect  The  debtor  may  waive 
his  right  to  an  account,  but  if  done  collusively 
it  does  not  bind  the  other  creditors. 

An  attachment  execution  does  not  bind 
goods  located  in  another  State  but  it  does  bind 
money  in  the  hands  of  the  garnishee  received 
from  the  sale  of  those  ^oods. 

Any  testimony  showing  collusion  between 
the  garnishee  and  the  defendant  in  the  judg- 
ment in  dealing  with  the  goods  of  the  lutter 
is  admissible. 

Where  money  is  paid  to  an  agent  of  a  firm 
to  relieve  from  a  criminal  prosecution  for  em- 
bezzlement of  the  firm's  money,  that  money 
belongs  to  the  firm. 

Opinion  by  Wiluams,  J.  Filed  Octo- 
ber 1,  1894. 

The  plaintiff  bank  was  a  judgment 
c  editor  of  the  Baeder  Glue  Company. 
It  caused  an  attachment  execution  to  be 
issued  upon  its  judgment,  and  summoned 
William  H.  Kern,  among  others,  as  a 
garnishee.  He  pleaded  ''nulla  bona^' 
and  a  trial  was  had  upon  the  issue  so 
raised.  The  question  presented  by  this 
issue  and  actually  tried  in  the  court  be- 
low was  whether  Kern  was  indebted  to 
the  glue  company,  or  had  in  his  posses- 
sion any  of  its  property  for  which  he 
was  liable  to  account.  It  appeared  from 
the  evidence  that  he  had  a  large  demand 
against  the  company,  and  had  received 
property  belonging  to  it  as  collateral 
security  for  this  demand.  The  principal 
item  of  the  property  so  received  by  him 
was  a  warehouse  receipt  for  about 
twenty-two  hundred  barrels  of  glue 
stored  in  the  city  of  New  York.  He 
sold  the  glue  for  twenty-four  thousand 
dollars  to  one  who,  within  a  few  days, 
sold  it  for  thirty-two  thousand  dollars. 
Three  questions  were  presented  upon 
these  facts:  First,  what  was  the  true 
amount  of  the  demand  held  by  Kern 
against  the  glue  company?  Second, 
what  amount  had  he  received  from  the 
company  in  securities,  or  fronj  the  sale 
of  colkterals,  which  was  applicable  to* 
the    payment    of   the    debt    due    him? 
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Third,  did  the  sum  so  received  by  him 
satisfy  his  just  demands  against  the  com- 
pany and  leave  a  balance  in  his  hands  for 
which  he  ought  to  account?  If  so,  what 
was  the  amount  of  such  balance? 

These  were  questions  of  tact  to  be  de- 
termined by  the  jury  upon  the  evidence, 
and  the  learned  trial  judge  submitted 
them  in  an  impartial  charge,  and  with 
proper  instructions.  The  Verdict  is  a 
final  disposition  of  them.  But  some 
questions  are  now  raised  that  do  not 
seem  to  have  figured  at  the  trial,  and  are 
passt- d  with  great  earnestness  as  reasons 
for  a  reversal  of  this  judgment.  Among 
these  is  that  of  the  power  of  a  court  in 
ttis  State  to  seize,  or  exercise  jurisdiction 
over,  property  actually  situated  in 
another  State.  We  do  not  understand 
that  any  such  power  was  exercised  or  as- 
serted by  the  court  beiow.  There  was 
no  attempt  at  seizure  of  the  glue  stored 
in  the  city  of  New  York,  no  service  on, 
or  notice  to  the  warehouseman.  It  was 
the  money  in  the  pockets  of  garnishee 
arising  from  the  sale  of  collaterals  held 
by  him,  and  his  own  bona  fides  in  mak- 
ing such  sales,  that  the  attaching  credit- 
or, standing  in  the  shoes  of  his  debtor, 
had  a  right  to  inquire  into. 

The  glue  company  could,  and  in  the 
light  of  the  verdict  it  is  proper  to  say 
that  it  did,  waive  or  surrender  its  right 
to  require  an  account  from  William  H. 
Kern ;  but  if  this  was  collusively  done  it 
did  not  bind  the  creditors  of  the  com- 
pany. The  holder  of  collateral  securities 
is  not  bound  to  obtain  the  highest 
possible  price  for  them,  but  he  is  t^und 
to  the  exercise  of  common  business  pru- 
dence and  of  good  faith  in  his  manage- 
ment and  conversion  of  them.  His 
debtor  may  acquiesce  in,  and  assent  to 
his  fraudulent  conduct  for  himself,  but  he 
cannot  bind  his  creditors  by  such 
acquiescence  or  consent.  They  have  a 
right  to  demand,  what  he  ought  in  good 
conscience  to  demand,  an  account  from 
his  creditor  for  the  collaterals  placed  in 
his  hands.  This  disposes  of  the  sixth, 
seventh,  eighth,  ninth,  tenth  and  eleventh 
assignments  of  error. 

The  admission  of  the  testimony  of 
Nagle  and  Pierce  is  complained  of  in  the 
third,  fourth  and  fifth  assignments.  The 
testimony  was  offered  as  bearing  upon 
the  good  laith  of  William  H.  Kern  in 


dealing  with  the  warehouse  certificates, 
and  as  tending  to  show  collusion  betinreen 
him  and  his  son,  who  was  an  officer  and 
stockholder  in  the  Baeder  Glue  Com- 
pany, for  the  purpose  of  xx>vering^  the 
assets  of  the  company  and  placing  them 
beyond  the  reach  of  creditors.  We 
think  it  was  competent  for  this  purpose, 
and  the  errors  assigned  to  its  admission 
are  overruled. 

Nor  can  we  assent  to.  the  proposition 
made  in  the  ninth  head  of  the  argument 
for  the  appellant,  that  there  was  no  evi- 
dence that  justified  the  submission  to  the 
jury  of  the  liability  of  William  H.  Kern 
to  account  for  the  sum  of  $3,850  paid 
through  Hood  Gilpin.  This  money  was 
paid  by  L-  C.  Haughey  to  relieve  him- 
self from  a  criminal  prosecution  for  the 
embezzlement  of  moneys  belonging^  to 
the  Baeder  Glue  Company.  Howard  R. 
Kern  was  the  prosecutor,  acting  in  be- 
half of  the  company.  A  settlement  was 
made  with  him  and  the  prosecution 
discontinued  by  his  leave.  The  presump-. 
tion  is  that  what  he  did  as  prosecutor  he 
did  on  behalf  of  the  company  he  repre- 
sented. He  had  no  right  to  sacrifice  the 
company  or  its  just  claims  for  his  own 
private  advantage,  and  if  he  was  base 
enough  to  engage  to  do  so,  or  to  permit 
the  prosecution  for  the  embezzlement  of 
the  money  of  the  company  to  be  dis- 
continued in  consideration  of  a  bribe 
paid  to  him  as  an  individual,  he  ought 
not  to  be  heard  to  allege  his  own  turpi- 
tude. The  money  paid  should  go, 
where  it  of  right  ought  to  go,  to  the 
party  whose  money  was  embezzled  and 
whose  officer  conducted  the  prosecution. 
We  see  no  error  in  this  record  that  re- 
quires us  to  reverse  the  judgment  and  it 
is  now  affirmed. 

For  Appellant,  John  G.  Johnson  and 
Bernard  Gilpin. 

Contra,  M,  Hampton  Todd  and  Henry 
C,  Todd. 

MiTCHEi.1,,  J.,  dissented. — Pittsburgh 
Legal  Journal,  Nov.  7,  1894. 


NUISANCE— FILTHY  PERCOLATIONS. 

[Supreme  Court  of  Nebraska  ] 

June  27,  1894. 

Beatricb  Gas  Company  v.  Thomas. 

1.    One  who  colle<::ts  injurious  or  offensive 
matter  upon  his  premises,  which,  by  percola- 
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tion.  tnnsmtssion  through  subterranean 
stretms  or  otherwise,  pollutes  his  neighbor's 
veil,  is  liable  for  the  damages  thereby  bus- 
tamed. 

2.  It  is  not  necessanr  for  the  recovery  of 
rach  dania|[es  that  the  fact  of  the  contamina- 
tion of  plaintiff's  well  was  known  by  the  de- 
fendant It  is  sufficient  that  such  contamina- 
tion was  the  natural  and  probable  consequence 
of  defendant's  acts. 

3.  Where  an  injury  of  such  character  causes 
pNermanent  and  irremediable  damage  to  plain- 
tiff's lind,  the  plaintiff  should  recover  in  one 
action  all  damages,  present  or  prospective. 
But  if  the  injury  was  temporary  in  its  charac- 
ter, and  capable  of  being  avoided  in  the  future 
without  permanent  injury  to  plaintiff's  land, 
damages  can  only  be  recovered  up  to  the  com- 
mencement of  the  action,  the  injury  then 
being  in  the  nature  of  a  continuing  nuisance. 

i  The  fact  that  the  injury  cotild  be  avoided 
by  dig^ng  a  new  well  would  not  be  a  Iwr  to 
the  action,  but  would  be  admissible  in  mitiga- 
tion of  damages,  by  restricting  the  plaintiff  to 
such  recovery  as  would  compensate  him  for 
reasonable  expenses  incurred  in  avoiding  the 
injur)'. 

•3  The  plaintiff  having  introduced  evidence 
that  other  wells  in  the  neighborhood  ot  the 
sonrcc  of  pollution  complained  of  were  like- 
wise affected,  held,  that  evidence  on  behalf  of 
the  defendant  to  show  that  other  wells,  situ- 
ated at  a  great  distance  from  such  source,  were 
also  likewise  affected,  was  admissible. 


Irvine,  C. 

Thomas  brought  this  action  against 
the  gas  company,  alleging  that  the  plain- 
tiff was  the  owner  of  a  certain  lot- in 
South  Beatrice,  and  had  been  such  owner 
for  five  years,  occupying  the  premises  as 
a  homestead ;  that  he  dug  a  well  thereon 
suitable  for  use ;  that  the  gas  company 
operated  and  maintained  its  manufactory 
one  block  from  the  property  of  the 
plaintiff;  that  contiguous  to  this  factory 
the  gas  company  made  a  large  excava- 
tion in  the  ground,  reaching  into  the 
sand,  into  which  it  emptied  all  the  filth 
and  waste  coming  from  its  factory,  con- 
sisting of  a  deadly  and  poisonous^  liquid, 
which  was  absorbed  into  the  sand,  and 
by  said  cesspool  carried  and  percolated 
itself  from  the  cesspool,  through  the 
ground,  to  the  plaintifiPs  well,  rendering 
tbe  water  therein  unfit  for  use,  danger- 
ous and  unwholesome;  that  by  reason 
of  the  premises  the  plaintiflF  had  lost  his 
^ell,  his  land  had  been  rendered  unfit  to 
make  another  well,  and  he  had  been 
compelled  to  carry  water  necessary  for 
household  use  and  for  stock  for  a  long 
distance;   that  he  had  expended  large 


sums  of  money  in  efforts  to  remedy  the 
evil ;  that  the  value  of  his  property  had 
been  destroyed — ^all  to  his  damage  in 
the  sum  oi  $900.  The  answer  amounted 
to  a  general  denial.  There  was  a  trial 
to  a  jury,  and  a  verdict  and  judgment  for 
the  plaintiff  for  $458.78,  from  which  the 
gas  company  prosecutes  error. 

The  evidence  on  the  trial  tended  to 
show  that  the  gas  company  sank  what  it 
calls  a   *'  condense   well "  on    its    own 
property,  at  a  distance  of  492  feet  from 
plaintiff's  well ;  that  into  this  condense 
well  the  company  permitted  to  flow  cer- 
tain waste  products ;  that  some  months 
after  this  condense  well  went  into  use,  it 
was  discovered  that  plaintiff's  well  was 
contaminated.     Some    time    afterwards 
the  water  became  wholly  unfit  for  use. 
There  seems   here   to  be  a  stratum   of 
sand  between  beds  of   rock  and  clay. 
The    condense  well  reached  the  sand. 
Plaintiffs  well  passed  through  the  sand 
and  intb  the  rock.  The  odor  of  the  water 
in  plaintiffs  well  after  its  contamination 
was  similar  to  the  odor  in  the  neigh- 
borljood    of   the    condense    well.     The 
odor   resembled  that    of  naphtha,  and 
there       was       evidence       tending      to 
show     that    the    gas     company    used 
naphtha    in    its    process.      During    the 
trial,  evidence  was  introduced  tending  to 
show  that  other  wells  in  the  neighbor- 
hood of  plaintiff  had  been  contaminated 
in   like   manner.     The   admissibility   of 
this  evidence,   under  ordinary    circum- 
stances, would  be  at  lea.st  doubtful ;  but, 
under  the  circumstances  of  this  case,  we 
think  the  action  of  the  trial  judge  was 
correct.    The  evidence  first  came  in  con- 
nection with  proof  that  the  plaintiff  was 
compelled  to  carry  all  the  water  for  his 
household  use  from  a  great  distance,  and 
he  accounted  for  this   fact  by  proving 
that  a  nearer  well  was  polluted  in  the 
same   manner  as  his    own.     Moreover, 
there  were  suggestions,  in  the  course  of 
the  examination  of  witnesses,  that  plain- 
tift*s  well  had  been  polluted  by  the  vol- 
untary   act  of   himself   or  some  other 
person.     After  this  evidence  was  in,  and 
near  the  close  of  the  defendant's  case, 
an  effort  was  njade  by  the  gas  company 
to  show  that  a  well  had  been  sunk  on 
the  opposite  side  of  the  river,  and  that 
the  water  obtained  in  that  well  was  con- 
taminated  in   the  same  manner.     This 
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evidence  was  excluded.  The  record 
does  not  show  how  far  this  well  was 
from  the  gas  works,  but  it  does  appear  it 
was  in  another  portion  of  the  city.  We 
think  the  court  should  have  admitted 
this  evidence.  The  fact  that  other  wells 
at  a  considerable  distance,  were  likewise 
polluted,  would  not  conclusively  show 
that  the  pollution  of  plaintift's  well  was 
not  due  to  the  gas  company,  but  it  would 
tend  in  that  direction ;  and  the  greater 
the  distance  the  stronger  the  inference 
would  be  that  the  cause  in  both  cases 
was  a  general  cause,  affecting  the  whole 
region,  and  not  the  act  of  the  gas  com- 
pany, complained  of.  We  are  aware 
that  the  introduction  of  such  testimony 
leads  to  the  danger  of  introducing  col- 
lateral issues  into  the  trial.  At  the  same 
time,  we  think  that  such  evidence  was 
material,  and,  within  reasonable  limits, 
should  have  been  admitted,  especially  as 
the  plaintiff  had  introduced  proof  of  the 
contamination  of  neighboring  wells.  For 
this  error  the  judgment  must  be  re- 
versed, but,  as  a  new  trial  must  be  had, 
it  is  proper  that  we  .should  consider  the 
fundamental  questions  raised  by  the 
record. 

The  gas  company  contends  that  there 
could  be  no  liability  for  an  injury  of  the 
character  complained  of.  This  question 
is  raised  by  the  assignment  that  the  pe- 
tition does  not  state  a  cause  of  action, 
and  by  exceptions  to  the  instructions, 
which  were  to  the  effect  that  if  matter 
in  the  condense  well  percolated  through 
the  ground  into  plaintiffs  well,  polluting 
the  water,  then  the  condense  well  was  a 
nuisance,  foi*  the  maintenance  of  which 
the  plaintiff  was  entitled  to  damages. 
The  law  on  the  subject,  as  stated  in  the 
adjudicated  cases,  is  not  in  a  condition 
very  satisfying  to  the  reason.  The  cases 
are  so  numerous  that  a  complete  review 
would  be  unprofitable  and  almost  im- 
possible. We  shall  select  certain  cases, 
which  are  probably  those  most  frequently 
'  cited,  and  those  which  have  served  as 
-landmarks  for  the  discussion. 

In  a  number  of  cases,  of  which  Acion 
v.  Blundell,  12  Mees.  &  W.  324,  is  rep- 
•  resentative,  it  has  been  held  that  the  law 
in  relation  to  surface  water-course  is  not 
applicable  to  subterranean  streams,  and 
that  a  proprietor  has  no  cause  of  action 
because  of  the  fact  that  another,  by  sink- 


ing a  well  or  by  the  proper  opening  of  a 
mine,  taps  a  subterranean  water-course, 
and  deprives  such  proprietor  of  the 
water  supply  for  his  own  well.  This 
doctrine  is  put  chiefly  upon  the  ground 
that  the  existence, course  and  extent  of  a 
subterranean  water-bourse  must  be  large- 
ly unknown;  a  reason  not  altogether 
satisfactory.  In  such  cases  the  maxim 
is  applied  that  the  proprietor  of  land 
owns  from  the  center  of  the  earth  to  the 
heavens.  The  applicability  of  this  maxim 
is  doubtful,  for  the  reason  that  it  would 
seem  to  apply  as  well  to  a  stream  on  the 
surface  as  to  a  subterranean  stream. 
Still,  we  think  the  doctrine  must  be  ac- 
cepted, because  of  its  firm  establishment, 
and  upon  the  principle  that  each  pro- 
prietor is  entitled  to  the  use  of  such 
streams  while  on  his  premises,  although 
the  effect  of  that  use  may  be  to  diminish 
his  neighbor's  use  thereof.  Together 
with  these  cases  came  a  series  repre- 
.sented  by  Womersley  v.  Churchy  17  Law 
(N.  S.)  190,  wherein  it  was  held  that  a 
man  has  no  right  to  place  offensive  mat- 
ter upon  his  land  where  percolation 
through  the  soil  takes  place,  contami- 
nating his  neighbor's  well,  and  that  for 
such  acts  an  action  may  be  maintained. 
In  Ball  V.  Nye,  99  Mass.  582,  this  doc- 
trine was  followed,  where  a  vault  had 
been  constructed,  from  which  percola- 
tion took  place,  through  the  soil,  to  the 
injury  of  another's  well  and  cellar.  Fol- 
lowing these  cases  came  a  series  best 
represented  by  Drown  v.  lUius,  27  Conn 
84,  and  Ballard  v.  Tomlitison,  26  Ch. 
Div.  194,  wherein  it  was  attempted  to 
reconcile  the  two  classes  of  cases  we 
have  referred  to  by  drawing  a  distinction 
between  a  percolation  through  the  soil 
and  a  contamination  produced  by  means 
of  a  subterranean  water-course ;  it  being 
said  that,  it  a  man  had  no  right  of  action 
because  his  supply  of  water  was  cut  off 
by  tapping  the  subterranean  stream,  he 
could  have  no  right  of  action  because  it 
was  polluted  through  such  subterranean 
stream.  This  was,  we  think,  a  non  se- 
quiiur.  While  a  man  may  use  water 
from  a  stream,  to  the  diminution  of  his 
neighbor's  supply,  it  does  not  follow 
that  he  may  pollute  the  water  and  pass 
it  on  to  him  m  this  polluted  state.  So, 
in  the  case  of  subterranean  streams,  I 
have,  as  much  as  my  neighbor,  the  right 
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to  tap  them  and  use  them  while  they  are 
on  my  premises,  and  he  cannot  com- 
plain of  that  use;  but  it  does  not  follow 
that  I  may,  contaminate  them  on  my 
premises,  and  permit  the  pollution  to 
pass  upon  my  neighbor's.  The  fallacy 
referred  to  arove  the  courts  to  the  dis- 
tinction pointed  out.  The  effect  of  such 
distinction  would  give  the  plaintiff  here 
a  right  of  action,  provided  he  could 
prove  that  the  offensive  matter  perco- 
lated through  the  soil  to  his  well  with- 
out the  aid  of  a  subterranean  water- 
course, but  would  deprive  him  ot  his 
action  in  case  such  water- course  was  a 
conductor  of  the  offensive  matter.  It  is 
rather  strange  that  so  absurb  a  distinc- 
tion should  have  obtained  such  strong 
support  in  the  authorities.  It  has  even 
received  the  approval  of  Judge  Cooley 
in  Upjohn  v.  Board  of  Health,  46  Mich. 
542, 9  N.  W.  Rep.  845;  but  that  case  is 
not  authority  in' support  of  the  doctrine, 
for  the  reason  that  Judge  Cooley's  re- 
marks in  that  case  are  clearly  obiter,  and 
the  case  was  decided  upon  other  grounds. 
The  fallacy  of  these  cases  has  recently 
been  recognized  by  the  courts,  and  the 
more  recent  decisions  tend  strongly  to 
overthrow  this  doctrine,  which  seemed  in 
danger  of  becoming  fixed  in  our  law  by 
repeated  decisions.  Coltins  v.  Gas  Co., 
139  Pa,  St  111,  21  Atl.  Rep.  14?,  was  a 
case  where  the  gas  company,  in  digging 
a  well  for  natural  gas,  tapped  a  fresh- 
water water-course,  and  also  a  salt-water 
stream.  By  negligence  in  its  manner  of 
drilling  its  well,  the  salt  water  was  com- 
mingled with  the  fresh  water,  injuring  a 
spring  of  plaintiff.  It  was  held  that  the 
defendant  was  liable  because  of  this  un- 
necessary injury  of  plaintiffs  property. 
In  Gas  Co.  v.  Pebiey,  25  Fla.  eS81,  5 
South.  Rep.  593.  Ballard  v.  Tomlinson, 
26  Ch.  Div.  194,  was  distinguished  upon 
the  theory  that  in  Ballard  y-  Tomlmsonthe 
pollution  had  been  caused  by  the  plain- 
tiff himself,  in  pumping  his  own  well  so 
as  to  draw  water  ^  from  the  other.  In 
drawing  this  distinction  the  court  went 
perhaps  too  far  to  sustain  the  English 
case;  but  we  think  the  conclusion 
reached  was  in  accordance  with  sound 
principle,  to  wit,  that  it  was  the  duty  of 
the  gas  company  to  confine  the  refuse 
from  its  works  so  that  it  could  not  enter 


upon  and  injure  its  neighbors,  and  if  it 
failed  to  do  so  it  was  at  its  peril. 

The  most  satisfactory  exposition 
of  the  subject  which  has  come 
to  our  notice  is  found  in  the  case  of 
Kmnairdv.  Oil  Co.,  89  Ky.  468,  12  S, 
W.  Rep.  937,  where,  after  a  review  of 
some  of  the  cases  already  referrejd  to, 
the  court  says:  "It  seems  to  us,  after  a 
careful  review  of  the  authorities  referred 
to  by  counsel  for  the  corporation — all  of 
which  are  entitled  to  great  weight— that 
there  is  a  manifest  distinction  between 
the  right  of  the  owner  of  land  to  use 
the  underground  water  upon  it  that  orig- 
inates from  percolatiofi,  or  is  found  in 
hidden  veins,  and  the  right  to  contam- 
inate it  so  as  to  injure  or  destroy  the 
water*  when  passing  to  the  adjoining 
land  of  his  neighbor.  It  is  a  familiar 
doctrine  that  one  must  so  use  his  prop- 
erty as  not  to  injure  his  neighbor ;  and 
because  the  owner  has  the  right  to  make 
an  appropriation  of  all  the  underground 
water,  and  thus  prevent  its  use  by  an- 
other, he  has  no  right  to  poison  it,  how- 
ever innocently,  or  to  contaminate  it  so 
that  when  it  reaches  his  neighbor's  land 
it  is  in  such  condition  as  to  be  unfit  for 
use  either  by  man  or  beast.  One  may 
be  entitled  by  contract  with  his  neigh- 
bor to  all  the  water  that  flows  in  a 
stream  on  the  surface  that  passes 
through  the  land  of  both ;  and,  while  he 
thus  appropriates  it,  he  has  no  right  to 
pollute  the  water  in  such  a  manner  that 
when  it  passes  to  his  neighbor  it  be- 
comes more  dangerous  or  unhealthy  to 
his  family  or  to  the  beasts  on  his  farm. 
AlS  soon  as  the  water  leaves  the  land  of 
the  one  who  claims  the  right  to  use  it, 
and  runs  on  the  land  of  another,  the 
latter  has  th6  same  right  to  appropriate 
it;  and,  if  property,  it  then  becomes  as 
much  the  property  of  the  last  as  the^ 
first  proprietor.  The  owner  of  land  has 
the  ?ame  right  to  the  use  and  enjoVment 
of  the  air  that  is  around  and  over  his 
premises  as  he  has  to  use  and  enjoy  the 
water  under  his  ground — he  is  entitled 
to  the  use  of  what  is  above  the  ground 
as  well  as  that  below  it— -and  still  it  will 
scarcely  be  insisted  that  he  can  poison 
the  atmosphere  with  noxious  odors  that 
reach  the  dwelling  of  his  neighbor  to 
the  injury  of  the  health  of  himself  or 
family.     If  not,   we  see  no  reason   why 
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he  should  be  permitted  to  contaminate 
the  water  that  flows  from  his  land  to  his 
neighbor's,  producing  the  same  results 
and  still  escape  liability  for  the  damages 
sustained,  and  whether  the  water  escapes 
the  one  way  or  the  other  is  immaterial." 

Our  conclusion  is,  therefore,  that  the 
distinction  made  in  the  earlier  cases  is 
not  well  iounded,  and  that  one  who  col- 
lects injurious  or  offensive  matter  upon 
his  premises,  which,  by  percolation, 
transmission  through  subterranean 
streams,  or  otherwise,  pollutes  his  neigh- 
bor's well,  is  liable  for  the  damages  sus- 
tained. 

The  defendant  contends  that  no  action 
will  lie  for  any  damages  sustained  prior, 
at  least,  to  the  time  when  defendant  had 
notice  6f  the  injury.  We  can  see  no 
force  in  tliis  contention.  It  is  true  that 
some  of  the  cases  base  the  right  to  re- 
cover upon  defendant's  knowledge  that 
he  was  committing  the  injury ;  but  the 
injury  was  as  great  before  as  after  notice. 
An  action  in  tort  is  not  a  proceeding  to 
punish  a  defendant  for  a  willful  act,  but 
to  compensate  the  plaintiff  for  the  in- 
vasion of  his  rights.  It  was  not  neces- 
sary, in  order  to  constitute  the  pollution 
of  the  well  a  tort,  that  it  should  be  done 
willfully.  The  most  that  can  be  said  is 
that  the  defendant  would  not  be  liable 
for  damages  unless  the  injury  was  one 
which  was  the  natural  and  probable  con- 
sequence of  those  acts.  While  the  de- 
fendant may  not  have  known,  and  prob- 
ably did  not  know,  that  its  condense 
well  would  pollute  the  plaintiff's  well,  it 
was  bound  to  know  that  the  natural  and 
probable  consequence  of  collecting  waste 
matter  in  its  condense  well  would  be  the 
injury  of  some  wells  which  might  be 
connected  with  the  condense  well  by  the 
stratum  of  sand  referred  to. 

Complaint  is  also  made  of  the  court's 
instruction  in  regard  to  the  measure  of 
damages,  for  the  reason  that  it  allowed 
the  jury  to  take  into  consideration  all 
damages  sustained  to  the  time  of  trial. 
It  was  held  in  RaUroad  Co,  v.  Standen, 
22  Neb,  a43,  35  N.  W.  Rep.  183,  that  a 
bridge  negligently  constructed  so  as  to 
make  an  unlawful  obstruction  to  the 
Platte  river,  injuring  land  above  the 
bridge,  was  a  continuing  nuisance,  for 
which  damages  could  only  be  recovered 
to  the  time  that    action    was    brought. 


We  presume  this  was  upon  the  theory 
that  there  was  no  permanent  injury  to 
the  land,  and  that  the  damages  only  ex- 
isted while  the  bridge  was  maintained  in 
the  manner  complained  of.  The  general 
policy  of  the  law  is  to  avoid  multiplicity 
of  actions,  and,  if  practicable  without  in- 
justice, to  afford  compensation  in  one 
action  for  all  injuries.  We  think  the 
true  rule  is  stated  correctly  in  Wood  on 
Nuisances  (section  869),  as  follows: 
*'  When  the  damages  are  of  a  permanent 
character,  and  go  to  the  entire  value  of 
the  estate  affected  by  the  nuisance,  a  re- 
covery may  be  had  of  the  entire  dam- 
ages in  one  action.  Thus,  in  an  action 
for  overflowing  the  plaintiff's  land  by  a 
mill-dam,  the  land  being  submergtd 
thereby  to  such  an  extent  and  for  such 
a  period  as  to  make  it  useless  to  the 
plaintiff  for  afay  purpose,  the  jury  were 
instructed  to  find  a  verdict  for  the  plain- 
tiff fot  the  full  value  of  the  land.  So, 
too,  when  a  railroad  company,  by  per- 
manent erections,  imposed  a  continuous 
burden  upon  the  plaintiff's  estate,  which 
deprived  the  plaintiff  of  any  beneficial 
use  of  the  portion  of  the  estate  so  used 
by  it,  it  was  held  that  the  whole  damage 
might  be  recovered  at  once ;  but  where 
the  extent  of  a  wrong  may  be  appor- 
tioned from  time  to  time,  and  does  not 
go  to  the  entire  destruction  of  the  estate^ 
or  its  beneficial  use,  separate  actions  not 
only  may^  but  must,  be  brought  to  re- 
cover the  damages  sustained."  There 
was,  in  the  case  under  consideration,  evi- 
dence that  the  value  of  plaintiff's  prop- 
erty had  been  diminished  by  the  con- 
tamination of  the  well.  The  inquiry, 
we  think,  .should  have  been  as  to 
whether  or  not  the  defendant's  acts  had 
caused  a  permanent  and  irremediable  in- 
jury to  plaintiff's  property.  If  so,  the 
plaintiff  was  entitled  to  compensation 
in  this  action  for  all  such  injury,  present 
or  prospective.  If,  on  the  other  hand, 
the  injury  was  temporaLr>'  in  its  character, 
and  capable  of  being  avoided  in  the 
future  without  permanent  injury  to 
plaintiffs  freehold,  the  case  was  one  of 
a  continuing  tiuisance,  and  damages 
should  have  been  restricted  to  the  com- 
mencement of  the  action. 

There  is  some  discussion  in  the  briefs 
of  the  law  of  avoidable  consequences, 
as  applied  to  the  case.     The  court  prop- 
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erly  refused  to  instruct  the  jury  that 
there  could  be  no  recovery,  because  the 
plaintiff  had  not  endeavored  to  procure 
a  good  well  upon  his  premises.  His 
failure  to  do  so  would  not  be  a  defense 
to  the  action,  but  would  go  in  mitigation 
of  damages,  provided  the  jury  should 
find  that  by  making  another  well  the  injury 
could  be  avoided ;  and  it  is  lor  the  same 
reason  that  the  plaintiff  would  be 
entitled  to  recover  any  reasonable  ex- 
penses he  might  have  incurred  in  an 
effort  to  purify  the  old  well  or  obtain  a 
new  one.  For  the  errors  referred  to,  the 
judgment  must  be  reversed,  and  the 
cause  remanded.  Reversed  and  re- 
manded.— Central  Law  Journal^  Nov.  2, 
1«4. 
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Crawford  et  al.  v.  Statb  ex  rel. 

Quo  Warranto — Who  cannot  bring. 

An  action  in  quo  warranto  to  test  the  right 
to  hold  the  position  of  director  of  an  agricul- 
tnral  society  cannot  be  brought  by  persons 
claiming  the  place  on  their  own  relation. 

(bccided  October  30,  1894.) 

Error  to  the  Circuit  Court  of  Brown 
county. 

The  defendants  in  error,  James  DeVore, 
S  M.  Pickwell,  T.  C.  Shinkle  and  T.  J. 
Williams,  brought  action  in  the  circuit 
court  in  the  nature  of  quo  warranto^  in 
the  name  of  the  state,  against  the  plain- 
tiffs in  error,  fifteen  in  number,  to  com- 
pel said  parties  to  shov  by  what  author- 
ity or  warrant  of  law,  they  claim  to  ex- 
ercise the  office  of  directors  of  the  Brown 
County  Agricultural  Society,  a  corpora- 
tion not  lor  profit,  without  a  capital 
stock,  duly  organized  under  the  laws  of 
Ohio,  and  for  judgment  of  ouster  against 
the  respondents  and  of  induction  against 
the  relators. 

The  petition  alleged  a  right  in  the  re- 
lators as  spch  directors,  because  of  an 
election  held  January  20,  1894,  at  which 
four  directors  only  could  be  elected,  and 
at  which  relators  were  legally  chosen 
such  directors;  and  charged  that  the  re- 
spondents, claiming  to  have  been  elected 
at  the  election  reierred  to,  had  organized 
themselves  into  a  board  of  directors,  and 
were  illegally  undertaking  to  hold  and  i 


exercise  the  powers,  duties  and  priv- 
ileges of  the  office  of  such  directors. 
Other  allegations  were  embraced  in 
the  petition,  but  the  foregoing  is  suf- 
ficient to  show  the  nature  of  the  case 
sought  to  be  made  out  by  the  relators. 

To  this  pleading  a  demurrer  vvas  inter- 
posed on  the  ground,  among  others,  that 
the  relators  have  not  the  legal  capacity 
to  sue  or  to  maintain  the  action. 

The  demurrer  being  overruled,  issue 
was  taken  by  answer  and  the  cause  tried, 
which  resulted  in  a  judgment  in  favor  of 
the  relators,  to  reverse  which  this  pro- 
ceeding in  error  is  brought. 

John  Af.  MarkUy,  for  Plaintiffs  in 
Error. 

Bumbach  &  Son  and  Young  & 
Barnes,  lor  Defendants  in  Error. 

By  the  Court. 

The  demurrer  to  the  petition  raises 
the  question  whether  or  hot  the  relators 
could,  on  their,  own  motion,  and  inde- 
pendent ot  the  attorney-general,  or  the 
prosecuting  attorney,  maintain  the 
action. 

We  answer  the  question  in  the  nega- 
tive. The  course  of  procedure  in  actions 
in  quo  warranto  is  regulated  by  chapter 
3,  of  title  IV,  of  the  Revised  Statutes. 
No  authority  is  there  given  for  the  bring- 
ing of  such  action  to  test  the  right  to 
hold  a  place  other  than  a  public  office  save 
by  the  action  of  the  attorney-general,  or 
prosecuting  attorney,  or,  in  ca.se  of  dis- 
ability of  the  latter  officer,  by  a  proper 
substitute  appointed  by  the  court. 

/ufignient  reversed, 
(To  appear  in  51  Ohio  St.) 
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Coal  and  Mining  Co.  v.  Adm*r  ok  Clay. 

Negligence— Charge  to  Jury— Special  ob- 
jection must  be  made  to  objectionable  prop- 
osition. 

Shifting  the  Risk— When  employe  in  a 
perilous  business,  cannot  shift  the  risk  to 
employer. 

Master  and  Fkllow-Servant— \Mien  rela- 
tion exists,  between  employes. 

Contributory  Negligence— Existence  and 
results  of. 

1.    Where,  in  the  course  of  a  jury  trial,  ob- 
jection is  made  to  the  giving  of  one  of  a  series 
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of  seven  special  charges  by  the  court  to  the 
jury,  a  special  exception  should  be  made  to  the 
giving  of  the  objectionable  proposition.  An 
exception  to  the  giving  of  the  entire  series  is 
too  general  to  bring  the  objection  before  a 
reviewing  court 

2.  Section  6871,  of  the  Revised  Statutes, 
which  provides  that  **  any  miner  or  other  per- 
son, employed  in  any  mine  governed  by  the 
statute,  who  intentionally  or  willfully  neglects 
or  refuses  to  securel]^  prop  the  roof  of  any 
working  place  under  his  control,"  etc,  shall  be 
guilty  of  an  offense,  is  intended,  in  connection 
with  the  other  provisions  of  the  act  regulating 
coal  mines  and  the  working  thereof,  to  protect 
the  lives  and  limbs  of  those  engaged  in  peril- 
ous business.  It  imposes  an  obligation  to  oer- 
form  a  duty  to  others,  and  anything  which 
tends  to  operate  in  opposition  to  that  obliga- 
tion violates  the  policy  of  the  statute.  Hence 
a  custom  which  imposes  upon  another  em- 
ploye the  work  of  posting  and  propping  the  roof 
of  a  room  in  which  coal  is  to  be  mined,  cannot 
have  the  effect  to  exonerate  the  miner  from  the 
duty  enjoined  by  the  statute,  nor  to  shift  the 
risk  undertaken  by  himself  over  upon  the 
company. 

3.  In  an  action  against  a  coal  mining  com- 
pany to  recover  for  death  caused  by  the  negli- 
{pence  of  one  of  its  employes,  the  result  of  his 
incompetency,  it  appeared  by  evidence  of  the 
plaintiff  that  the  deceased  was  killed  by  the 
tallinfr  upon  him  of  a  portion  of  the  roof  of  the 
room  in  which  he  was  engaged  iti  operating  a 
machine  in  the  mining  of  coal,  which  falling 
was  due  to  insufficient  support,  and  that,  by 
reasoji  of  a  custom.prevailing  at  the  mine,  the 
work  of  posting  and  propping  tne  roof  was  im- 
posed <^n  an  employe  called  "a  filler,"  whose 
principal  business  was  that  of  filling  coal,  and 
who  had  no  control  over  the  miner,  no  relation 
ot  sifbordination  or  subjection  exi  -ling  between 

.  them,  but  both  were  under  the  orders  of  a  com- 
mon superior  called  "  a  mine  boss."  Held:  {a) 
Such  a  state  of  facts  does  not  make  a  case  where 
the  appliance  or  place  is  furnishrd  by  the  mas- 
ter for  the  work  in  which  the  employes  are  to 
btr  engaged,  but  a  case  where  the  furnishing 
and  preparation  is  itself  a  part  of  the  work 
which  they  are  employed  to  perform  in  order 
to  effect  a  common  object,  viz :  the  digging  of 
coal,  and  the  relation  of  the  filler  to  the  miner 
iSsthat  of  a  fellow-servant,  {b  In  such  case 
the  liability  of  the  master  is  governed  by  the 
law  applicable  to  the  relation  of  fellow-servant. 
Hence,  in  order  to  attach  liability  to  the  com- 
pany for  the  negligence  of  the  filler  in  not  prop- 
erly posting  and  propping  the  roof,  the  plain- 
tiff must  show  that  the  company  had  knowledge, 
before  the  accident,  of  the  incompetency  of  the 
filler  to  perform  the  duty  of  posting  and  prop- 
ping, or;  by  the  exercise  of  due  care,  might 
have  known  it,  and  that  he  was  himself  ignor- 
ant of  such  incompetency,  and  could  not.  by 
the  exercise  of  ordinary  diligence,  have  learned 
it.  {c)  And  where,  by  the  plaintiff's  evidence, 
it  is^hown  that  the  deceased  knew  of  the  in- 
competency of  his  fellow-servant,  if  it  existed, 
or,  being  an  experienced  miner,  had  equal  op- 
portunity with  the  company  of  knowing,  and 
could  have  known  by  the  use  of  ordinary  care, 


and  was  aware,  also,  of  the  danger  of  working 
in  a  room  insufficiently  propped,  and  continued 
his  work  without  complaint,  such  a  cace  of  con- 
tributory negligence  is  shown  as  will  prevent 
a  recovery. 

(Decided  October  16, 1894.) 

Error  to  the  Circuit  Court  of  Hocking 
county. 

The  action  below  was  brought  to  re- 
cover for  the  unlawful  killing  of  George 
D-  Clay,  a  coal  miner,  whose  death  oc- 
curred October  10, 1891,  in  a  coal  mine 
operated  by  the  defendant  company,  by 
reason  of  the  falling  upon  him  of  a  por- 
tion of  the  roof  of  the  room  in  which  he 
was  working.  Negligence  was  alleged 
against  the  company  in  not  keeping 
a  supply  of  timber  at  hand  at  the  place 
Clay  was  working  for  the  proper 
propping  and  support  of  the  roof,  and 
in  failing  to  properly  pCst,  prop  and 
support  the  roof,  which  duty  to  prop 
did  not  devolve  upon  Clay,  but,  by  reason 
of  a  custom  existing  at  the  time  at  that 
and  other  mines,  did  not  devolve  upon 
the  company;  and  also  in  imposing  upon 
one  Dalton,  who  was  in  the  employ  of 
the  company  in  a  different  capacity  from^ 
Clay,  and  over  whom  Clay  had  no  con- 
trol, the  work  of  propping,  he,  Dalton, 
being  wholly  incompetent  to  perform 
the  duty,  and  who  negligently  failed  and 
refused  to  do  and  perform  the  same,  of 
all  which  the  company  at  the  time  had 
knowledge,  but  of  which  said  Clay  was 
ignorant. 

A  demurrer  to  the  petition  being  over- 
ruled, an  answer  was  filed  which  took 
issue  upon  the  averment  as  to  custom, 
and  alleged  that  if  it  existed  it  was  in 
direct  violation  of  section  6871,  of  the 
Revised  Statutes,  and  upon  all  charge  of 
negligence  of  the  company,  and  of  Dal- 
ton, and  averred  that  the  death  of  Clay 
was  caused  by  his  own  want  of  care. 

Reply  was  filed  denying  that  the  cus- 
tom was  in  violation  of  the  statute, 
and  denying  negligence  on  the  part  of 
the  deceased. 

Upon  trial,  verdict  and  judgment  were 
given  for  the  plaintiff  below,  which  was 
affirmed  by  the  circuit  court.  To  reverse 
these  judgments  the  present  proceeding 
in  error  is  prosecuted.  A  summary  of 
the  material  facts  will  be  found  in  the 
opinion. 
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/..  D.  yickers  an.d  £.  W.  Kittridgc, 
for  PlaintiflF  in  Error. 

Price  &  Wright  and  Weidy  &  Biier- 
hoHS,  for  Defendant  in  Error. 

Speak,  J. 

The  first  proposition  argued  is  that  the 
common  pleas  erred  in  overruling  the 
demurrer  to  the  petition.  A  majority  of 
the  court  is  of  the  opinion  that,  under 
our  liberal  rules  of  construction,  the 
pleading,  in  the  absence  ot  a  motion  to 
make  more  definite,  is  sufficient. 

The  next  proposition  is  that  the  com- 
mon pleas  erred  in  giving,  in  its  charge 
xo  the  jur)',  one  of  a  series  of  seven  re- 
quests asked  by  plainti£f.  To  this  the 
exception  entered  was  in  this  form:  "  To 
which  ruling  of  the  court  in  giving  the 
special  charges,  as  asked  by  the  plaintiff, 
the  defendant  at  the  time  excepted " 
We  are  of  the  opinion  that  this  exception 
is  too  general  to  bring  the  objection  be- 
fore a  reviewing  court.  The  exception 
should  have  been  directed  to  the  partic- 
ular proposition  to  which  objection  waS 
made. 

Another  proposition  argued  is  that  the 
trial  court  erred  in  refusing  to  give  to 
the  jury  instruction  No.  10,  asked  by  the 
defendant,  which  instruction  is  as  follows: 

"10.  The  defendant  asks  the  court  to 
say  to  the  jury  that  if  they  find  from  the 
evidence  that  Clay  was  in  control  of  the 
room  where  he  got  killed,  that  then, 
under  the  criminal  statute,  sec.  6871, 
Revised  Statutes  of  Ohio,  it  was  his  duty 
to  properly  post  the  room,  and  no  cus- 
tom existing  at  the  time  at  the  mine 
could  relieve  him  of  that  duty." 

I'pon  this  point,  in  its  general  charge, 
the  court  said  to  the  jury  that  if  they 
found  that  Clay  **  violated  a  criminal 
statute,  for  which  violation  he  could 
have  been  prosecuted  had  he  lived,  such 
violation  will  not  preclude  a  recovery  in 
this  action,*' 

It  is  further  contended  that  the  undis- 
puted evidence  given  at  the  trial  shows 
that  there  was  no  case  made  by  the  plain- 
tiff justifying  a  verdict,  and  that  the  trial 
court,  therefore,  erred  in  not  sustaining 
the  defendant's  motion  for  a  new  trial. 
In  order  to  judge  of  the  bearing  of  the 
request  which '  was  refused,  and  the 
charge  given   respecting  the  section   of 


the  statute  referred  to,  and  the  claim 
above  stated,  it  will  be  necessary  to  look 
somewhat  at  the  facts  as  shown  by  the 
record.  It  is  proper  here  to  correct  a 
misapprehension  on  the  part  of  counsel 
for  defendant  in  error.  They  contend  in 
their  brief  that  the  general  charge  of  the 
court  cannot  be  considered  because  it 
was  not  made  part  of  the  bill  of  excep- 
tions. Doubtless  the  manner  in  which 
the  record  is  printed  misled  the  counsel. 
The  original  bill  of  exceptions  shows 
that  the  charge  is  properly  attached  to 
and  made  part  ot  the  bill,  and  we  are 
not,  therefore,  embarrassed  by  a  defective 
record. 

Geo.  L.  Clay,  the  deceased,  a  man  of 
about  twenty-two  years  of  age,  was  em- 
ployed at  the  time  of  his  death  in  work- 
ing a  machine  used  in  mining  coal  in  the 
mine  of  the  defendant  company.  With 
him,  at  the  time,  as  a  helper,  was  one 
Harry  Devault,  who  met  his  death  at  the 
same  time  and  by  the  same  accident. 
Clay  had  been  engaged  in  mining  about 
three  years  in  all,  most  of  the  time  as  a 
helper,  having  had  charge  of  the  machine 
about  two  months.  He  was  a  man 
in  good  health,  and  of  average  in- 
telligence. The  mine  embraced  a  num- 
ber of  rooms  in  which  cutting  with  the 
machine  was  done.  The  operation  of 
the  machine  is  to  punch  or  jab  the  coal 
and  so  make  a  bearing  in  and  under  the 
coal  for  the  driller  who  follows  and  drills 
holes  in  the  lace  pf  the  coal  near  the  top 
for  the  reception  of  the  blasting  material. 
The  driller  is  succeeded  by  the  filler, 
who  shoots  down  the  coal,  loads  it  into 
cars,  etc.  Three  sets  of  men  are  thus 
engaged  in  the  room,  but  at  different 
times,  and  at  distinct  employments. 
Necessarily,  therefore,  the  one  having 
charge  of  these  several  operations  has. 
for  the  time  being,  control  of  the  road. 

The  man  Dalton  was  a  filler,  and  had 
enjoined  upon  him,  in  addition,  by  direc- 
tion of  the  mine  boss,  one  Dilch,  the 
work  of  posting  in  the  two  rooms  where  he 
worked  as  filler,  one  being  the  room  in 
which  Clay  met  his  death.  He  had 
worked  in  the  mine  some  eighteen 
months,  having  been  employed  originally 
as  a  helper,  which  position  did  not  re- 
quire him  to  attend  to  the  work  of  post- 
ing, and  later  had  been  advanced  to  the 
place  of  a  filler,  and  had   been   engaged 
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in  posting  only  about  two  months  at  the 
time  of  the  accident.  In  the  course  of 
his  work  he  was  required  to  shoot  down 

.  the  coal,  fill  it  into  cars,  prop  the  roof 
where  necessary  and  get  the  room 
ready  for  the  machine  to  come  in  again. 
In  the  two  rooms  thus  posted  by  Dal  ton, 
Clay  had  followed  in  after  him  during 
the  two  months  and  cut  the  coal.  The 
operation  of  cutting  occupies  about  two 
and  a  half  hours  in  each  room.  Ten 
rooms  are  usually  assigned  to  one  ma- 
chine, and  are  cut  one  after  another  until 
the  entire  number  are  cut,  when  the 
first  room  is  again  reached.  It  does  not 
appear  that  either  Clay  or  Devault,  at 
any  time,  made  complaint  of  the  way  i^ 
w^hich  Dalton  was  performing  his  duty, 
either  to  Dalton  himself,  or  to  the  bank 
boss. 

Dalton  was  called  by  the  plaintiff* 
below,  and  it  was  shown  by  his  testi- 
mony, «not  contradicted,  that  on  the  day 
Clay  and  Devault  were  killed,  Dalton 
was  present  when  they  started  in  to  cut 
the  room!  He  said'to  Clay  that  he  had 
better  examine  the  room  to  see  whether 
th^re  was  anything  loose  or  not;  to  see 
whether  there  was  any  danger  there  or 
not.  Thereupon  Clay  took  a  pick  and 
sounded  the  roof;  and  said  tt  was  all 
right.  It  appears  by  this  and  other  wit- 
nesses that  sounding  the  roof  with  a  pick 
was    the    usual    way    of     determining 

,  whether  it  was  secure  or  not,  and,  by 
witnesses  called  by  plaintiff,  that  the 
sounding  of  the  roof  was  not  a  hard 
thing  to  learn,  but  an  easy  thing,  and 
that  a  comtnon  man  could  do  it ;  if  a 
man  had  just  gone  in  green  he  wo\ildn't 
know,  but  if  he  had  gone  in  knowing 
the  place  to  be  dangerous  and  tried  to 
learn,  it  is  ea&y.  No  evidence  was  of- 
fered tending  to  show  that  any  propping 
done  by  Dalton  previously  to  the*  work 
in  the  room  in  which  the  deciedents  were 
engaged  at  the  time  of  the  accident,  had 
been  defectively  or  insufficiently  done. 
Nor  was  any  evidence  given  by  plaintiff 
tending  tO  show  that  the  company  did 
not  furnish  proper  timber  for  support- 
ing the  roof  at  the  place  Clay  was  work- 
ing, but  evidence^ given  by  defendant, 
undisputed,  shows  that  proper  timber 
was  so  furnished. 

Clay  and  Devault  were  killed  by  the 
falling  upon  them  of  a  piece  of  slate 


some  nine  feet  square  and  about  a  foot 
in  thickness. 

At  the  time  of  the  accident,  and  for  a 
long  time  before,  a  custom  existed  at 
this  mine  whereby  the  work  of  i>osting 
and  propping  was  given  to  the  work- 
men called  fillers.  By  force  of  this  cus- 
tom Dalton  was  required  to  post  and 
prop,  as  before  stated. 

In  their  respective  duties  Dalton  did 
not  have  the  control  oi  Clay,  nor  did 
Clay  have  control  over  Dalton.  Each 
was  under  one  common  superior  called 
the  mine  boss. 

It  was  in  evidence  by  the  defendant, 
not  contradicted,  that  the  mine  boss 
gave  instructions  to  both  Clay  and  De- 
vault  to  the  effect  that  they  were  to  cut 
nothing  they  thought  dangerous:  to 
take  nobody's  word  for  it,  but  to  ex- 
amine the  place  for  themselves  before 
they  went  to  work,  and- it  found  un- 
safe leave  it  until  it  was  fixed. 

The  section  of  tlie  Revised  Statutes 
referred  to  provides,  among  other  things, 
that '*  whoever  knowingly  does  any  act 
whereby  the  life  or  health  of  the  per- 
sons, or  the  security  of  any  mine  and 
machinery,  are^endangered,  or  any  miner 
or  other  person  enlployed  in  any  mine 
governed  by  the  statute,  who  intention- 
ally and  willfully  neglects  to  securely 
prop  the  roof  of  any  working  place  un- 
der his  control,  sliall  be  guilty  of  an  oJ- 
fense,  etc.'*.  The  same  section  makes  it 
the'  duty  of  the  mine  owner  to  keep  at 
the  working  place  of  the  miner  a  sup- 
ply of  timber  suitable  for  ]K>stin£.  No 
doubt  exists  that  the  statute  applies  to 
this  mine.  The  provision  quoted  was 
enacted  in  substance  April  29,  1872  ( 69 
Ohio  Laws,  19S),  the  words  being  as 
follows :  *  *  **  Or  if  any  miner 
or  person  employed  in  any  mine  gov-  | 
erned  by  the  provisions  of  this  act  shall 
neglect  or  refuse  to  securely  prop  or 
support  the  roof  afid  entries  under  his  i 
control,"  etc.  The  provision  has  been  I 
continued  in  all  the  amendments  to  the 
act  to  the  present.  The  act  was  entitled 
*' An  act  regulating  Coal  mines  and  the  | 
working  thereof,"  and  has  for  its  prin- 
cipal object,  apparent  on  the  face  of  all 
its  provisions,  the  protection  of  the 
health  and  lives  of  those  who  work  in  j 
cpal  mines. 
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So  extensive  is  this  industry  In 
the  state  that  legislation  affecting 
those  engaged  in  it  as  a  daily  voca- 
tion may  be  regarded  as  of  public 
interest,  and  where  a  statute,  as  does  the 
one  cited,  undertake  to  outline  and  pre- 
scnbe  a  particular  duty  owing  by  per- 
sons so  engaged  not  only  to  themselves 
but  to  others,  it  may  be  properly  re- 
garded as  indicating  a  public  policy  on 
the  subject,  and  where  the  same  provi- 
sion has  remained  in  force  for  so  long  a 
time,  about  twenty  years  at  the  time  of 
this  occurrence,  the  policy  may  be  treated 
as  a  settled  one.  This  provision  clearly 
points  out  the  dnty  devolving  upon  all 
who  come  within  its  terms,  a  grave 
duty,  one  so  nearly  related  to  the  pro- 
tection of  life  and  limb  that  it  ought  not 
to  be  lightly  esteemed  nor  easily  avoided. 

In  the  case  of  Raiiway  v.  Spangler, 
44  Ohio  St.  471,  where  the  company 
sought  to  avoid  liability  for  an  injury 
caused  to  one  ot  its  employes  by  reason 
of  the  negligence  of  another  employe 
placed  in  authority  over  him  because  of 
a  contract  between  the  company  and  the 
injured  party,  made  as  part  of  the  con- 
tract ot  employment,  that  such  liability 
^^hould  not  attach,  this  court  held  that 
tlieplea  could  not  avail,  inasmuch  as  the 
I'lbility  of  the  master  was  founded 
"P<m  consideration  of  public  policy. 
And  in  the  opinion  of  Owen,  C.  J.,  it  is 
5aid:  ''The  polic}'  of  our  law  being 
well  settled,  it  only  remains  for  us  to  in- 
^juire  whether  railroad  companies  may 
ignore  or  contravene  that  policy  by  pri- 
vate compact  with  their  employes,  stip- 
ulating that  they  shall  not  be  held  to  a 
liability  for  the  negligence  ol  their  ser- 
vants which  public  policy  demands 
should  attach  to  them.  The  answer  is 
obvious.  Such  liability  is  not  created 
for  the  protection  of  the  employes 
dimply,  but  has  its  reason  and  founda- 
tion in  a  public  necessity  and  policy 
which  should  not  be  asked  to  yield  or 
surrender  to  mere  private  interests  and 
agreements." 

If  the  principle  of  this  case  has  ap- 
plication to  the  one  at  the  bar,  and.no 
^^ason  is  perceived  why  it  does  not,  it 
would  seem  to  follow  that  the  custom  set 
«P  m  the  petition  ought  not  to  be  held  to 
have  absolved  the  deceased  from  the  ob- 
ligation enjoined  by  the  statute^      The 


object  of  the  statute  is  to  encourage 
carefulness ;  regard  not  only  for  the  life 
of  the  minor,  but  for  the  lives  of  all 
who  may  be  subjected  to  like  risks.  It 
imposes  an  obligation  to  perform  a  duty 
to  others.  Anything,  therefore,  which 
tends  to  operate  in  opposition  to  that 
obligation  would  violate  the  policy  of 
this  statute,  and  hence,  whatever  right 
the  custom  at  this  mine  imposing  upon 
Dalton  the  work  of  propping  and  post- 
ing the  roof  of  the  room,  may  have 
given  Clay  to  call  upon  Dalton  to  do  the 
manual  work  of  posting,  and  delay  his 
own  work  until  that  had  been  properly 
done,  such  custom  ought  not  to  have 
the  effect  to  exonerate  Clay  from  the 
duty  enjoined  by  the  statute,  nor  shift 
the  risk  undertaken  by  himself  over 
upon  the  company.  We  think  the  trial 
court  erred  in  refusing  to  give  the  in- 
struction requested,  and  in  the  charge  as 
given  upon  the  subject. 

It  is  insisted  by  the  defendant  in  error 
that  the  duty  of  the  defendant  company 
in  respect  to  furnishing  a  safe  working 
place  was  such  that  it  was  liable  for  the 
neglii^ence  of  Dalton,  irrespective  of  the 
question  of  his  incompetency,  and  of 
the  company's  knowledge,  thereof,  and 
the  case  was  given  to  the  jury  by  the 
learned  judge  of  the  common  pleas  ^ 
upon  this  theory.  Necessarily  this  view 
ot  the  law  proceeds  upon  the  assump- 
tion that  Clay  and  Dalton  were  not  fel- 
low servants,  but  that,  as  respects  the 
posting  and  propping,  Dalton  was  the  . 
alter  ego,  of  the  company,  and  hence  the 
superior  of  Clay.  The  claim  is  sought  to 
be  sustained  b}'  a  class  of  cases  which 
holds  that  the  duty  of  the  master  to  pro- 
vide a  safe  working  place  and  machinery 
for  his  employes,  cannot  be  delegated  so 
as  to  absolve  the  master  from  liability  in 
case  of  failure  of  the  vice  principal  to 
perform  that  duty.  It  does  not  seem 
necessary  to  review  these  cases.  They 
are,  as  a  rule,  based  upon  the  proposi- 
tion that  where  the  appliance,  or  place, 
is  one  which  has  been  furnished  for  the 
work  in  which  the  servants  are  to  be  en- 
gaged, thefre  the  duty  above  stated  at- 
taches to  the  master.  We  need  not  dis- 
cuss this  proposition  for  we  have  not 
that  case.  Here  the  place  was  not  fur- 
ni.shed  as  in^any  sense  a  permanent  place 
of  work  but  was  a  place  in  which  sur- 
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rounding  conditions  were  constantly 
changing,  and  instead  of  being  a  place 
furnished  by  the  master  for  the  employes 
within  the  spirit  of  the  decisions  re- 
lerred  to,  was  a  place  the  furnishing  and 
preparation  of  which  was  itself  part  of 
the  work  which  they  were  employed  to 
perform.  The  distinction  is  shown  in  a 
number  of  cases,  among  which  may  be 
cited  Fraser  v.  Lumber  Co,^  45  Minn, 
2^b\McGiniy\\  Reservoir  Co.,  155  Mass. 
183.  and  Coal  Co,  v.  Schiler,  42  111. 
Appeals,  619.  See  also,  Hid  v.  Johnson, 
3  H.  &  C.  589,  Waddle  v.  Si7nosod,  112 
Pa.  St.  567. 

It  cannot  be  necessary  to  restate  the 
rule  of  law  as  to  what  determines  the  re- 
lation of  fellow  servant  as  it  is  recog- 
nized in  this  state.  The  principle  laid 
down  in  Railroad  v.  Keary,  3  Ohio  St. 
201;  in  Whalan  v.  Railroad,  8  Ohio  St. 
249;  in  Railroad  v.  Webb,  Vl  Ohio  St. 
475,  and  reiterated  in  divers  cases  since, 
is  too  well  established  to  need  repetition, 
and  we  think  that  the  lacts  in  this  clearly 
bring  the  two  men  Dalton  and  Clay  into 
that,  relation.  Applying  that  rule  to 
this  case,  it  was  necessary,  in  order  to  a 
recovery,  that  the  plaintiff  should  show, 
upon  this  branch  of  the  case,  not  only 
that  Dalton  was  guilty  of  negligence 
which  was  the  direct  cause  of  the  death 
of  Clay,  but  that  he  was  incompetent 
and  that  this  incompetency  was  known, 
or  could  with  reasonable  diligence  have 
been  known,  to  the  company  prior  to 
the  accident;  and  beyond  this,  if  plain- 
tiff's proof  raised  the  presumption  that 
such  incompetency  was  known  to  Clay; 
or  with  reasonable  diligence  might  liave 
been  known  to  him,  then  to  overcome 
that  presumption.  If  so  known,  the 
duty,  therefore,  to  notify  the  bank  boss 
of  the  fact,  and  refuse  to  continue  in 
the  dangerous  employment  until  the 
risk  was  removed,  followed.  As  to  the 
effect  of  a  neglect  of  this  duty,  see  Car 
Co.v,  Nonnan,  49  Ohio  St.  598.  Instead 
of  this  being  done,  it  seems  to  us  entire- 
ly clear,  by  the  case  made  by  the  plain- 
tiff. ..that  whatever  incompetency  had 
been  shown  in  the  work  of  Dalton  was 
known  to  Clay;  at  least  he  had  the  full- 
est opportunity  of  noticing.  Dalton's 
itianner  of  posting  from  day  to  day  as  he 
followed  after  him  from  room  to  room, 
to  cut  the  coal,  and,  so  far  as  the  record 


shows,  no  effort  to  give  notice  of  incom- 
petency was  made.  And  while  it  is  true 
that  it  was  the  duty  of  Dalton,  as  be- 
tween him  and  his  employer,  to  post  the 
roof  of  the  room  to  prevent  it  from  fall- 
ing, yet  the  plaintiff's  evidence  shows 
that  Dalton,  Clay  and  Devault  were  en- 
gaged in  one  common  object  in  which  it 
was  not  less  the  duty  of  Clay  and  De- 
vault  than  of  Dalton,  because  of  the  na- 
ture of  the  employment,  their  common 
interest  and  their  common  peril,  to 
watch  every  appearance  of  danger,  and 
if  we  may  consider  the  uncontradicted 
evidence  of  defendant,  because  of  the 
instructions  of  their  employer  the  fur- 
ther duty  to  give  warning  promptly,  and 
forbear  exposure  of  their  persons  while 
the  dangerous  conditions  existed. 

It  appears  to  us,  upon  a  consideration 
of  the  whole  record,  that  the  verdict  and 
judgment  were  the  erroneous  view  of  the 
law  taken  by  the  trial  court,  inasmuch 
as  there  was  no  evidence  given  at  the 
trial  which,  in  law,  will  sustain  the  ver- 
dict.   The  judgment  will,  therefore,  be 

Reversed. 
(To  appear  iii  51  Ohio  St.) 


SUPREME  COURT  PROCEEDINGS. 

Cases  on  the  General  Docket  are  called  up  to 
and  including  No.  3187. 

Regular  cases  for  oral  argument  (exclusive 
of  cases  taken  out  of  their  order)  are  assigned 
to  No.  2606.  No  lurther  assignment  of  rejsnil-^r 
cases  for  oral  argument  is  probable  before  clost- 
of  year. 

General  Docket. 

Tuesday,  Novbmbbr  13,  1894. 

No.  3044.  Geo.  W.  Poblman  v.  Sarah  J.  Pohl- 
nian.  Error  to  the  Circuit  Court  of  Hamilton 
county.  Judgment  affirmed  on  the  authority 
of  Rhj^ers  v.  Rogers,  51  Ohio  St.,  I, 

4061.  The  L.  S.  &  M.  S.  Ry.  Co.  v.  Fritz  C. 
C.  Man,  AdmV,  etc  Error  to  the  Circuit  Court 
of  Luqas  County.    Dismissed  by  consent. 

4181.  The  Milwauk^  Mechanics'  Insurance 
Company  v.  f.  S.  Morloy*  et  al.  Error  to  the 
Circuit  Court  of  Ashtabula  County.  Dismissed 
by  consent,  at  cost  of  plaintiff. 

The  following  causes  on  the  General  l>ocket 
have  been  dismissed  for  failure  to  file  printed 
record : 

4138.  Daniel  Cramer  v.  Junius  V.  Jones  et 
al.  Error  to  the  "Circuit  Court  of  Seneca 
County. 

4160.  Barbara  Sendelbach  v.  Adam  T.  Rea- 
ver. Error  to  the  Circuit  Court  of  Franklin 
County. 
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William  Baker,  of  the  Lucas  county  bar, 
senior  member  of  the  law  firm  of  Boker, 
Smith  &  Baker,  of  Toledo,  died  on  the  ISth 
iust.  Mr.  Baker  was  born  at  Norwalk,  Ohio,' 
in  1822.  He  /graduated  at  Granville  College 
in  1841,  and  from  Harvard  Law  School  in 
1844.  From  1847  to  1850  he  was  a  partner 
with  Judge  Myron  H.  Tilden,  of  Toledo,  and 
William*  \.-  Collins  of  the  same  place,  from 
18o7.to  1870.  For  the  past  thirteen  years  he 
was  senior  member  of  the  firm  of  Baker, 
Smith  &  Baker.  He  was  one  of  the  pionerr 
lawyers  of  Toledo,  and  ranked  deservedly  high 
atTiong  the  mt*mbrrs  of  his  profession. 


COMMUNICATiO.NS  SOLICITED. 
Contnbutiofis,   i ferns  of  nm's  about  courts, 
jnd:;i\  and  tawycrs;    queries    or    comuuHts: 
tn.'uhmson  various  taxv  questions;  attdressess 
■'/  li'gat  topics,  or  discussions  upon  poinis  oj  . 
i'if(rest,  as  welt  as  important  decisions,  are  | 
S')!:cit(d  from  me  tubers  of  the  bar  and  t/iosc  | 
.  »i nested  in  tegat  proceedini*  s.  i 


We  publish  this  week,  the  title  page  and 
T:i1  lie  of  Cases  fonnd  in  Volume  l.ToMino  and 
Ohio  Legal  News.  We  were  unable  to  coni- 
pide  the  Index  and  publish,  as  we  anmmnced 
•Jsiweek.    The  latter  will  come  next  week. 


"Hio  Lk.G-\i,  Nkws:— 

Availing  myself  of  the  opportunity  olfered 
•n  your  columns.  I  ask  my  legal  brethren  the 
follow  nj;  (juestiou  : 

Suppoi*  a  judge  of  one  of  our  Common 
Pitas  Courts,  say  at  its  October  term,  should 
;rrdiii  a  divorce  for  a  legal  cause,  and  that  an 
entn  thereof  be  entered  on  the  court  journal ; 
tlial  a  few  days  thereafter  one  of  the  divorced 
parlies  should  marry  some  third  i)arty :  and 
^'itrcafter,  during  the  same  term  of  court,  the 
^Hi.ie  judge  should  strike  from  the  journnl  such 
tiitryol  divorce,  and  dismiss  the  petition,  what 
wumd  l)c  the  status  of  the  parties  ? 

Would  the  one  so  married  bcguilty  of  bigamy  ? 
Would  such  action  of  the  court '  restore  the 
w^lal  relations  theretofore  existing  between 
the  parties  so  divorced  ?  W. 

Marietta,  O..  Sovember  2t,  1S94. 

The  editor  of  the  News  will  be  pleased  to 
receive  answers  to  the  above  for  publication. 


Among  the  Ohio  Supreme  Court  decisions 
recently  handed  down,  was  that  of  Foldman 
V.  l\}litman,  from  Hamilton  county.  The 
plaintif!"  in  error  was  (»eorge  \V.  Pohlman, 
president  of  the  National  Insurance  Company, 
who  having  remarried,  ap]>lied  for  a  reduction 
of  the  allowance  of  alimony  made  to  his  first 
wife  ten  years  ago.  Judge  Shroder,  of  the 
Hamilton  County  Common  Pleas,  before 
whom  the  application  was  made,  held  that  the 
fact  that  Pohhnan  had  married  again,  did  not 
relieve  him  from  the  obligation  which  he 
owed  to  his  first  wife,  and  denied  a  modifica- 
tion of  the  original  decree.  The  Circuit 
Court  alTirmed  Judge  Shro<ler's  action  in  re- 
fusing to  reduce  the  allowance  of  alimohy, 
and  now  comes  the  affirmation  of  the  Supreme 
Court. 


A  special  election  has  l)een  held  in  HamiUon 
couuty  to  choose  a  Judge  of  the  Insolvency 
Court.  This  is  a  newly  created  office.  .  It  as- 
wmes  jurisdiction  over  certain  matters  that 
^^ave  heretofore  been  assigned  to  the  Probate 
Coort.  The  result  was  the  election  of  Aaron 
^^cNetl.of  the  Cincinnati  bar. 


NEW  LAW  BOOKS. 

We  have  received  from  the  well  known  .oncl 
di.scriminating  publishers.  The  Robert  Clarke 
Co.,  a  copy  of  a  new  liook  entitled  "Courts  and 
Their  Jurisdiction,"  by  Hon.  John  D.  Works, 
formerly  one  of  the  justices  of  the  Supreme 
Court  of  California.  The  author  is  fitted  by 
experience  and  learning  and  has  prepared  a 
valuable  treatise  upon  this  important  topic.  It 
covers  the  subject  in  an  admirable  manner, 
embracing  the  principles  affecting  jurisdiction, 
the  means  of  acquiring  and  losing  jurisdiction 
ami  the  jurisdiction  of  different  kinds  of 
courts,  and  considers  in  a  careful,  lucid  and 
thorough  manner,  the  questions  incident  to 
various  writs  and  proceedings  as  issued  in  dif- 
ferent classes  of  cases.  The  arrangement  is 
logical,  and  the  statements  concise,  intending 
to  meet  the  needs  of  the  practicing  lawyer. 
The  publishers  have  heretofore  been  success* 
ful  in  anticipating  the  wants  of  the  bar,  and 
we  think  this  work'  will  be  well  received  by 
courts  and  attornevs. 
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Judge  Buch waiter,  of  the  Hamilton  County 
Common  Pieas,  in  Fricke  et  at,  v.  The  City  of 
Cincinnati^  held:  **That  where  a  property 
ownt- r  is  entitiei!  to  relief  from  a  street  assess- 
ment on  the  f^rround  thrit  it  excce  s  twenty -five 
per  cent,  of  the  property,  and  he  has  paid  the 
first  assessment  (which  is  about  one-third  ot 
it)«  he  is  entitled  to  have  the  amount  paid 
credited  on  the  correct  assessment,  bait  he  is 
liable  for  interest  on  the  correct  assessment 
from  the  date  of  the  passaj^e  of  the  assessing 
ordinance. 


An  interesting  case  has  been  he  «rd  by  the 
Circuit  Court  of  Ashland  county.  One  J.  L. 
Roberts,  in  the  court  below  ni'^de  application 
for  kat>eai  corpus  papers  to  get  his  daughter, 
aged  eight  years.  His  wife  deserted  hmi  sev- 
eral years  ago,  went  west  and  ii^arried  J.  A. 
Rohrer.  By  a  divorce  -he  was  )^'iven  custody 
of  the  child,  but  was  not  to  tiike  it  out  of  Ohio. 
She  spirited  it  away,  and  when  her  second  hus- 
band returned  a  short  t.nie  ago  w.th  the  child 
audits  dead  mother,  Rohert*^  claimed  the  child 
as  its  onl^  living  parent.  The  court  below 
held  th^t  Roberts  is  legally  entitled  to  the 
child,  though  Mrs.  Kohrer*s  dying  request  was 
that  her  parents  have  h. 

The  Montgomery  couniv  bar  has  united  in  a 
petition  to  Governor  McKinley  asking  H  m  to 
appoint  George  Young,  of  Davton.as  successor 
to  Judge  John  A.  Shauck  on  the  Circuit  bench. 
Judge  Shauck  h  s  been  elevated  to  the  Su- 
preme bench  bv  the  largest  pltirality  ever 
given  a  candidate  for  judge  in  Ohio,  but  does 
not  take  his  seat  u  tii  February.  Tt  is  not 
kiiown  yet  when  he  will,  tender  his  resignation, 
but  it  is  not  expected  until  alxiut  the*  first  of 
the  year.  It  is  probable  that  the  Franklin 
county  bar  will  also  unite  upon  a  candidate  for 
the  vacancy- 
Several  of  the  Circuit  Courts  of  Ohio  are  giv- 
ing some  attention  to  the  recent  act  of  the  legi.s- 
lature  (Sec.  91  O.  L..  pp.  303  and  304),  which 
provides  for  advancing  cases  ''wlien  the  relief 
sought  is  damages  for  personal  injury,  or  for 
death  caused  by  neglig  nee;  and  the  person  in-r 
jured  makes  afiidavit  that  ^he  is,  or  in  c.  se  of 
death,  the  widow  or  any  ite^^t  of  kin  of- the  de- 
.  ceased,  makt-s  an  afHdnvit  that  they  are  depend- 
ent for  their  livelihood  upon  tneir  daily  labor.*' 
'  The  new  law.  t  reatens  to  present  a  serious 
difficulty  in  Circuit  Courts  where  the  dockets 
are  fcrowded,  by  encour»i^4ng  ati^l  increasing 
otie  class  of  l'tigaii<.n  to  the  exdusiou  of  other 
business  in  those  courtSt 


The  application  for  a  writ  of  hal>eas  cofpus 
made  ui  the  Ohio  Supreme  Court  recently  by 
Daniel  Turner,  of  Greene  county,  raises  an  in- 
teresting legal  point.  Turner  had  been  sued 
in  conmion  pleas  court  and  two  judgments 
obtained  against  him.  When  proceedings  in 
aid  of  execution  were  brought  Turner  admitted 
that  he  had  about  f900,  but  wanted  to  pro  rate 
it  among  his  creditors,  instead  of  usiug  it  to 
apply  entirely  on  the  judgments.  The  court 
commanded  the  Utter,  and  upon  his  refusal  to 
comply  committed  ?*im  for  contempt.  It  is 
contended  that  the  court  had  no  jurisdiction  to 
make  the  order  of  commitment  for  the?  reaison 
that  it  contravenes  section  15  of  article  1  of 
the  constitution,  which  provides  there  shall  be 
no  imprisoni^ent  for  debt  The  court  issued 
a  writ  to  the  sheriff  of  Greene  county. 


Affairs  of  the   Maumec  Rolling  Mill  Com- 
pany are  furnishing  some  nice  questions  for 
the  judgment  of  the  Lucas  County  Common 
Pipps  Court     Two  of  great .  importance  were 
recently  sul)mitted  to  Judge  Pugsley  in  the 
case  of  Tl^^  ^'orthern  A  ational  Bank  v.  Mau- 
mee  Hoi  ting  Mill  Co.,  et  at,;' a  stockholders' 
liauilityBuit     The  questions  were  presented 
by  a  mot  on  to  discharge  an  attachment  and 
a  motion  to  strike  the  petition  from  the  files. 
The  former  deals  with  facts  substantially  as 
follows:    The  action,  in  which  the  attachment 
was    issued  and  levied    upoi^    about   i65,0(i0 
worth  of  property  belonging  to  Hct.ry  Worth- 
ington,  a  stockholder,  and  then  a  non-resident 
of  Ohio,  wasf  brodght  to  enforce  stockholders* 
liability..    The  statute  provides  that  in  attadi- 
ments,  agaihst  foreign  corporations   or   non- 
residents, the  petition  apd  affidavit  ifiast  show 
that  the  cause  <^  action  arises  upon  contract, 
judgment  or  decree.    It  therefore  becomes  a 
question    whether    proceedings    to     enforce 
stockholders'  liability  come  within   the- pur- 
view of  thai  statute.    The  motion   to  strike 
the  petition  from  the  files  is  based  upon  a 
question    suggested    some    time  ago   in   the 
.Ohio  Legai,  News,  Vol.  1,   No.  22,  relative 
to  the  verification  of. 'petitions  by  attorneys 
or    agents.     Counsel    for   Mr.    Worthmgton 
argued  that  section  6109  is  a  limitation  upon- 
section  5 102,  R.  S.     If  that  view  is  sustained  it 
will  establish  the  rule  that  the  agent  or  attor- 
ney for  a  corporation,  in  verifying  a  petition, 
nmst  state  that  he  has  some  personal  knowl- 
edge of  the  matters  contained  therein,  or,  if 
upon  a  written  instrument,  he  will  be  rccjuired 
to  have  possession  of  the  same. 
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President  J.  B.  Angell,  of  the  Uiiive:  siiy  ol 
Michigan,  has  been  drawn  for  jury  service  in 
the  Circait  Court  at  Ann  Artior  and  his  name 
rtftari.e(l  for  the  next  term  of  court,  beginning 
ntxt  December.  Tlie  President  has  declared 
hisiniention  to  serve  and  not  plead  his  legal 
<iemption.  As  Uie  do<:ket  is  full  of  jury  cases, 
he  will  have  a  protracted  service  at  $2.00  a  day. 

An  action  was  brought  some  time  ago  in  the 
Trnmbull  County  Common  Pleas  Court,  by  the 
Warrtn  Water  Company  against  Warren  City, 
fnr  hydrant  rent  that  was  past  cine.  The  city 
delciided  itself  on  the  ground  that  the  water 
company  had  been  furnishing  unwholesome 
ai.d  inipurtr  water.  The  case  was  tried  and  a 
verdict  ol  f7.700  w^as  rendered  in  favor  of  the 
water  couip;my.  The  case  was  taken  to  the 
nMiii  c  urt  on  error,  and  that  court  has  re- 
ci-!:ilvstt  the  verdict  aside  as  not  sustained  by 
the  evidence,  which  wnit  to  show  that  the 
«ter  company  lir»d  not  furnished  pure  water, 
4S  provided  for  in  the  contract.  The  decision  is 
0  e  ol  much  importance  to  niutiicipalities. 


The  Oliio  Supreme  Court  ha«  heard  aigu- 
ntiiis  in  a  case  that  is  an  echo  of  the  great 
1  idelily  bank  failure.  Benjamin  E.  Hopkins, 
ore  ot  Hiirper*s  associates,  figures  in  tlie  case 
ii!a^iecuiar  light.  The  title  of  the  case  is 
Hit /jam  G.  Alien,  executor^  v.  The  Amazon 
hturaucc  Company  of  Cincinnati,  Allen  was 
tt>-ixccntor  with  Mrs  Coates  of  the  estate  of 
iUtlhew  H  Coates  of  Cir.cinnati.  Among  the 
tffrtU  were  506  shar*»s  of  Ania/on  insurance 
company  stock.  Mrs.  Coates  made  Hopkins 
Jitr  attorney,  in  fact,  and  gave  him  power  of 
attorney  to  dispose  of  the  insurance  stock. 
Hopkins  transferred  them  to  himself  on  the 
^^joks  of  the  company  and  borrowed  ^(KK) 
^P*^n  it  Allen,  as  co-executor,  seeks  to  get 
p»«stss'on  of  the  stock.  The  lower  con  rts  held 
^hai  Mrs.  Coaies  had  a  right  to  do  as  she  did, 
and  dtcided  against  Allen. 


A  suit  is  about  to  be  brought  in  the  Com- 
mon Pleas  Court  of  Franklin  county  to  test 
^e  Dodge  Direct  Inheritance  Law,  enacted  by 
^i'C  Ohio  legislature  last  winter.  Until  re- 
<^cnUy  the  estates  which  were  liable  to  the  tax 
have  been  small,  and  the  heirs,  although  in- 
chncd  to  fight  the  law,  could  not  muster  up  the 
c^uraffcto  do  so.  The  appraisement  of  the 
csute  of  one  Ellis  O.  Jones,  deceased,  late  of 
Co^nmbus,  was  recently  filed  in  the  Probate 


Court  of  Franklin  county.  The  appraisers 
fixed  the  value  of  the  real  estate  at  $122.675 ' 
and  the  personal  properly  it  |81, 067.38,  a  total 
of  $203,742,38.  The  direct  tax  u  >on  this  will 
be  --6,112.26,  and  the  Probate  Court  will  certify 
this  to  the  county  auditor,  who  will  attempt  to 
place  it  up  n\  the  tax  duplicate  for  collection 
according  to  the  provisions  of  the  law. 

Tiie  executors  of  the  estate  have  decided  to 
test  the  constitutionality  of  the  law.  The  ac- 
tion is  to  be  in  the  lorm  of  a  petition  to  enjoin 
the  auditor  from  placing  the  tax  u]>on  the  du- 
plicate. The  grouncl  taken  by  those  who  pro- 
pose to  test  the  law  is  that  it  is  in  direct  viola- 
tion of  the  constitution,  which  says  all  taxa- 
tion shall  be  upon  a  uniform  basis.  It  will 
also  be  claimed  that  the  Dodge  law  falls  under: 
the  ban  of  the  constitution,  as  it  renlly  pro-, 
vides  ior  a  second  tax  upon  property,  both  re^l 
and  personal. 

In  support  of  the  fir»t  proposition  it  will  be 
alleged  that  the  values  of  properly,  as  fixed  by 
the  decennial  land  appraisers,  assessors  and 
boards  of  equalization,  range  at  Irom  40  to  60 
per  cent,  of  the  chsIi  valuation,  while  that 
agreed  upon  by  the  appraisers  of  the  estate  is 
what  they  think  the  property  would  sell  for  at 
the  tinit^  the  appraisement  is  made.  This,  it  is 
claimed,  is  contrary  to  the  constitution,  mak- 
ing n  difference  in  favor  of  projierty  owned 
by  the  living  over  that  belonging  to  a  trust  or 
estate. 

It  is  argued  that  the  tstate  has  also  paid,  or 
will  pay,  the  tax  as  levied  upon  the  valuations 
placed  by  the  proper  authorities,  and  hence  the 
direct  tax  is  really  i^n  additional  burden.  In 
other  words,  it  is  dou!>le  taxation,  very  unjust 
in  its  nature  and  application,  offering  a  pre- 
mium to  the  living  ami  levying  a  tribute  U'»oii 
the  dead.  The  outcome  of  the  suit  Mill  be 
watched  with  interest  by  those  who  are  worth' 
over  $20,000.00. 


MADNESS  AND  CRIME. 

The  controversy  between  lawyers  and  doc- 
tors as  to  the  criminal  responsibility  of  the  in- 
sane is  so  inveterate  and  has  hitherto  been  both 
so  jejune  and  so  largely  academic,  that  its  reap- 
pearance at  the  present  dull  season  may  not 
jceni  to  call  for  any  comment.  But  the  defi- 
nite proposal  made  at  the  recent  meeting  of 
the  British  Medical  Association,  that  the  House 
of  Lords  should  be  invited  without  delay  to 
ask  the  judges  to  <inswer  "certain  questions 
with  regard  to  the  defense  of  insanity  in  crim- 
inal cases,"  imparts  to  the  latest  revival  of  this 
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interminable  feud  not  a  little  intrinsic  interest 
and  importance.  Five  distinct  tests  of  criteria 
have  at  different  periods  in  the  history  of 
English  law  been  employed  for  the  purpose  of 
determining  the  criminal  responsibility  of  the 
insane.  First  we  have  what  has  been  compen- 
diously described  as  **  the  boy  of  fourteen  " 
theory.  For  this  we  are  indebted  to  Sir  Mat- 
thew Hale.  "  Such  a  person,"  said  that  great 
jnrist,  "  as,  laboring  under  melancholy  distem- 
pers, hath  yet  ordinarily  as  great  understanding 
as  a  child  of  fourteen  years,  may  be  guilty  of 
treason  or  felony.*'  In  the  beginning  of  the 
eighteenth  century  this  primitive  standard  was 
superseded.  One  would  gladly  think  that  its 
abandonment  wa^  due  to  the  eventual  percep- 
jtion  of  the  judges  of  the  day  that  no  two  states 
,of  mind  could  be  more  unlike  or  less  capable 
of  comparison  than  the  healthy  immaturity  of 
a  boy  of  fourteen  and  the  diseased  maturity  of 
a  lunatic.  But,  unfortunately,  this  comforting 
hypothesis  is  untenable.  For  the  boy  of  four- 
teen, theory  gave  place  to  a'still  more  unscien- 
tific test  On  the  trial  of  Edwin  Arnold,  at 
Kingston,  in  1723,  for  wounding  Lord  Onslow, 
Mr.  Justice  Tracey,  in  charging  the  jury,  said 
thht "  a  prisoner,  in  order  to  be  acquitted  on 
the  ground  of  insanity,  must  be  a  man  thiit  is 
totally  deprived  of  his  understanding  and  mem- 
ory, and  doth  not  .know  what  he  is  doing,  no 
{sic)  more  than  an  infant,  a  brute  or  a  wild 
beast"  No  subh  lunatic  ever  existed,  and  the 
.  only  excuse  that  can  be  offered  for  Mr.  Tracey *s 
famous  dictum  is  that  he  merely  gave  an  exag- 
gerated and  inaccurate  description  of  the  vio- 
lent and  acute  mania  to  which  the  asylum  sys- 
tem of  his  day  steadily  reduced  all  other  types 
of  insanity.  The  "  wild  beast "  theory,  however, 
marks  the  lowest  depth  to  which  the  law  of 
England  as  to  the  criminal  responsibility. of 
.  the  insane  descended.  Its  subsequent  ascent 
has  been  curiously  Atful  and  irregular.  On  the 
trial  of  Hadfield,  in  1300  for  shooting  at  George 
UI  in  Drury  Lane  theatre,  Lord  Chief  Justice 
Kenyon  told  the  jury  that'  the  prisoner's  re- 
sponsibility depended  on  the  question  "whether 
at  the  very  time  when  he  committed  the  act  his 
mind  was  sane."  But  this  advance  was  hot  long 
maintained.  For  in  1812,  on  the  trial  of  Bell-' 
ingham  for  the  murder  of  Mr.  Percival  in  the 
lobby  of  the  House  of  Commons,  Sir  James 
Mansfield  prescribed  another  test  Of  punish- 
able insauiiy— namely,  whether  the  accused 
possef^sed  sufficient  capacity  to  distinguish  be- 
tween right  and  wrong  in  the  abstract.  In  the 
course  of  time  this  theory  of  responsibility 
al8o  wqs  felt  to  be  inadequate.  •  Scientific  ob- 


servers of  the  phenomena  of  mental  disease 
established  the  existence  of  a  type  of  lunatic 
whose  general  notions  of  right  and  wron^  were 
perfectly  clear  and  correct,  and  who,  neverthe- 
less, committed  acts  forbidden  alike  by  moral- 
ity and  by  law,  unJer  a  fixed  belief  that  his 
conduct  was  not  only  pardonable   but  merit- 
orious.   It  might  well  be  that  such  persons  de- 
served punishment    But  it  was  certafn   that 
existing  law  offered  little  guidance  as  to  the 
principles  on  which  their  punishment  should 
be  based.    This  deficiency  the  present  legal 
test  of  lunacy  purports  to  supply.     It  is  em- 
bodied in  answers  given  by  the  judges  to  ques- 
tions propounded  to  them  by  the  House  of 
Lords  after  the  acquittal  of  Daniel  Macnaugh- 
ton,  in  1843,  on  the  charge  of  having  murdered 
Mr.   Drummond,  the  private  secretary   of  Sir 
Robert  Peel;  and  it  makes  the  guilt  or  inno- 
cence of  a  person  accused  of  crime,  and  de- 
fended on  the  ground  of  insanity,  depend  on 
whether  he  did  or  did  not  *'  know  the  nature 
and  quality"  of  his  act  at  the  time  of  <y>mmit- 
ting  it    Against  this  standard  of  responsibil- 
ity the  British  Medical  Association  is  now  in 
full  tilt,  and  not  without  reason.    The  rules  in 
'^MacnaughiofCs    Case**   represent    accurately 
enough  the  state  of  medical  knowledge  in  1843^ 
and  are  still  comparatively  harmless  when  ju- 
diciously manipulated.    But  they  ignore  the 
fact  that  mental  disease  may,,  and  does,  impair 
all  its  victims'  wills,  as  well  as  their  other  fac- 
ulties; and,  after  the  criticisms  that  have  been 
passed  upon  them  by  judges  so  emineut  as  the 
late  Lord  Coleridge,  the  late  Sir  James  Stephen, 
and  Sir  Henry  Hawkins.,  it  is  high  time  they 
were  revised.    We  regard,  however,  with  con- 
siderable apprehension  the  proposal  that  the 
revision  should  take  the  form  of  questions  put 
to  the  judges  by  the    House  o.f   Lords.     We 
should  have  thought  that  this  species  of  cate- 
chism had  already  been  sufficiently  discredited 
by  the  experiment  of  1848 ;  and  we  know  of  no 
other  authority  for  the  proposition  that   the 
House  of  Irords  has  a  right  to  question  the 
judges,  except  in  the  exercise  of  its  legislative 
or  judicial  functions.    What  is  wanted  is  that 
some  barrister  should' be  found  of  sufficient 
daring  to  challenge  the  authority  of  the  Mac- 
nauf(hton"  rules"  in  defending  a  prisoner  on 
whose  behalf  a  plea  of  insanity  is  put  forward. 
There  is  every  reason  to  t^lieve  that  the  men- 
tal soil  Of  the  Bench  is  already  not  unprepared 
fbr  such  a  suggestion.    And,  in  any  event,  the 
point  would  be  brought  before  the  Courts  for 
Crown  Cases  reserved^a  tribunal  undoubtedly 
competent  tb  decide  it—Saiurday  Review, 
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NO  APPEAL  TO  COURTS, 
lamipitioii   Commissioners  are  Clothed   with 
(axui  Power— Aliens    May  be  Deported  by 
Txeasory  AdministratiTe  OfficeriB,  Whose  De; 
cinm  are  Final. 


Jndge  Laconibe,  of  New  York  City,  has 
rendered  a  decision  in  the  case  of  Lee  Yuen 
Sing,  a  Chinaman,  who  demanded  release  on  a 
writ  of  habeas  corpus  after  he  had  been  held 
at  Bilis  Island  for  deportation  as  a  laborer. 
This  is  a  new  departure.  It  is  founded  on  a 
law  passed  by  Congress  August  18,  1894,  and  is 
in  effect  that  after  the  emigration  commis- 
sioners'had  decided  that  a  Chinese  applicant 
for  admission  to  the  United  States  is  an  alien 
and  is  subject  to  deportation,  the  decision  is 
final,  and  can  only  be  reviewed  on  appeal  to 
the  Secretary  of  the  Treasury.  Judge  Lacombe 
sajs  in  his  written  opinion : 

The  courts  cannot  go  into  the  question  of 
releasin|j  the  relator,  under  the  sundry  civil 
appropnation  act  of  August  18, 1894.  ^he  act 
says: 

'*  In  every  case  where  an  alien  is  excluded 
from  admission  into  the  United  States,  under 
any  law  or  treaty  now  existing  or  hereafter 
made,  the  decision  of  the  appropriate  immi- 
^tion  or  custom  officers,  if  aaver-%e  to  the 
admission  of  such  alien,  shall  be  final,  unless 
reversed  on  appeal  to  the  ,3ecretary  of  the 
Treasury." 

Under  the  decision  of  the  Supreme  Court  in 
foHz  Yh€  Tin^v.  The  United  States  (149  U.  S., 
^).  the  power  of  Congress  to  confide  such 
decisions  exclusively  to  executive  officers  must 
be  Accepted  by  this  court  The  act  itself  leaves 
nothing  for  this  court  to  inquire  into,  save 
only  whether  the  relator  is  an  alien,  which  is  not 
disputed,  and  whether  the  Collector  has  made 
a  decision.  On  this  latter  point  the  return  in 
which  he  states  that  he  has  npt  decided  ad- 
versely to  admiasion  is  conclusive. 


A  very  good  story  concerning  Col.  Robert  d 
f  gersoU  appeared  in  a  recent  issue  of  The 
Court  Index.  Several  years  a^^o.  Col.  Inger- 
soil  appeared  in  a  case  before  Judge  Willey,  of 
the  bench  of  Washington,  D.  C.  The  judge  is 
a  strict  believer  in  the  tenets  of  Presbyterian* 
ism.  Col.  IngersoU  conducted  his  case  with 
his  usual  vigor  and  skill,  but  Judge  Willey  fre- 
quently threatened  to  commit  the  famous 
advocate  for  contempt  At  the  noon  recess, 
Judge  Willey  walked  down  the  street  behind 
Col.  IngersoU,  who  was  not  aware  of  his  close 
proximity.  A  mule,  fastened  to  a  post  made  a 
^•icious  grab  with  his  jaws  at  Col.  lugersoll's 
<^  whereupon  the  'noted  orator  turned  to  his 
companion  with  the  remark:  "I  wonder  what 
court  that  long-^ared  beast  is  judge  of." 


PUNCTUATION  AND  THE  LAW. 

From  time  to  time  it  is  announced  in  cor- 
respondence from  Washington,  D.  C,  that  the 
punctuation  of  acts  passed  by  Congress  is  de- 
fective, and  the  legal  advisers  of  the  govern- 
nlent  are  called  upon  to  settle  the  knotty  ques- 
tions arising  from  these  errors.  Several  in- 
stances of  defective  punctuation  have  been 
noted  in  the  new  tariff  act,  and  similar  errprs 
occurred  in  the  wording  of  the  tariff  act  of 
1890.  None  of  the  errors  can  be  corrected 
without  a  joint  resolution  of  the  two  houses, 
for  the  "law  print"  of  the  bill  must  be  an  ex- 
act copy,  wording,  spelling,  punctuation  and 
everything  else  contained  in  the  enr.>lled  bill, 
which  is  the  copy  that  becomes  part  of  the  ar- 
chives of  the  government. 

It  is  unfortunately  too  true  that  now,  as  in 

the  time  of  Chaucer, 

A  reader  that  pointeth  ill 

A  good  aeiitrnce  may  oh  spill. 

Those  who  have  tried  by  means  of  the  law 
courts  to  take  advantage  of  erroneous  punctua- 
tion have  had  their  trouble  and  bill  of  costs  for 
their  pains,  and  it  may  be  said  that  a  similar 
fate  awaits  the  person  who  may  endeavor'  to 
defeat  by  legal  m6ans  the  manifest  intent  of 
the  law.  One  of  the  oldest  legal  maxims,  as 
old  as  the  law  itself,  is  to  the  effect  that  bad 
grammar  does  not  vitiate  a  deed  ( Afa/a  gram- 
fHaiu;a  non  vitM  chariam),  and  in  the  eye  of 
the  law  the  same  principle  applies  in  the  case 
of  bad  or  wrong  punctuation.  As  the  late 
George  Perkins  Marsh,  LL.  D.,  long  represent- 
ative of  the  United  States  at  the  court  of  Italy; 
says  in  one  of  his  lectures  on  the  Bugltsh 
language,  delivered  at  Columbia  College  and 
afterward  published  in  book  form  :  "  Mistakes 
in  the  use  of  points,  as  of  all  the  elements  of 
language  written  and  spoken,  are  frequent;  so 
much  so,  in  fact,  that  in  the  construction  of 
private  contracts,  and  even  of  statutes,  judicial 
tribunals  do  not  much  regard  punctuation; 
and  some  eminent  jurists  have  thought  that 
legislative  enactments  and  public  documents 
should  be  without  it." 

Bishop,  in  his  "Commentaries  on  Written 
Laws  and  Their  Interpretation,"  says  "The 
statutes  in  England  are  not  punctuated  in  the 
original  rolls;  but  more  or  less  marks  of  punc- 
tuation appear  in  them  as  printed  by  authority. 
With  us  the  punctuation  is  the  work  of  the 
draughtsman,  the  engrosser  or  the  printer.  In 
the  legislative  body  the  bill  is  1-ead  so  that  the 
ear,  not  the  eye,  takes  cognizance  of  it  There- 
fore, the  punctuation  is  not,  in  eithei  country, 
of  cpntroUing  effect  in  the  interpretation." 
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Puiiclu  lion,  ill  fact,  forms  no  part  of  the 
law,  as  pointed  out  in  the  foregoing  extract— a 
fact  well  recog  izeil  in  Great  Britain,  as  may 
be  observed  in  legal  a  .vertisemenls  for  next  of 
kin,  and  often  reprinted  in  the  leading  daily 
papers  here,  which  are  noticeable  for  their 
want  of  punctuation.  Some  of  the  cases  in 
the  United  States  in  which  the  above  cited 
principle  has  been  laid  down  are  Doe  v.  Mar- 
Un,  4  T.  R..  65;  Barrow  v.  Waakin.  24  Bean.  326; 
Gushing  v.  IVorrick,  9  Gray  (Mass.),  385,  and 
Gyper\s  Estate,  65  Penn.  Stat,  311.  Those  in- 
terested! may  also  consult  Sedgwick  on  "Stat- 
ute L..W  "  tor  further  information  on  this  sub- 
ject. 

Punctuation  cannot  have  a  controlling  effect, 
but  may  be  disregard  d  altogether  when  plain- 
ly 1  ontrary  to  the  .egislative  intent,  in  w  ich 
case  the  courts  will  repunctuate  to  give  effect 
to  such  .ntent,  as  decided  in  the  United  States 
V.  Isham.  17  Wall.  (U.  S.),  5C)2.  A  bright  v. 
Payne.  4:<  Ohio  Su,  15,  and  in  Pancoasiv.Ruffin, 
1  Ohio,  '6<y 

The  following  exlr  jcts  are  from  some  of  the 
decisions  of  the  courts  on  this  interesting 
question  : 

'Tunctuation  is  a  most  fallible  standard  by 
whi-  h  to  interpret  a  writing ;  it  may  be  resorted 
to  when  ail  ther  means  fail."  Ewing  v.  B^r' 
net,  11  Pet,  (U.  S.),*54. 

''  Punctu'ition  is  no  part  of  the  statute." 
Hammock  v:  Farmers^  Trust  and  Loan  Com- 
/te«i'.  I05U.  S.,71. 

**For  the  purpose  of  arriving  at  the  true 
mean  ng  of  a  statute  courts  read  with  such 
stops  as  are  manifestly  required."  Uniteo 
States  V.  lecher X^^  U.  S.,624,  opinioq  given  by 
Chief  Justice  Melville  Fuller.^ 

"  Punctuation  in  written  contracts  may 
soniet  files  shed  ligKt  upon  the  meaning  of 
parties,  tut  it  must  n»rver  be  allowed  to  over- 
.  turn  what  seems  to  be  the  plain  meaning  of 
*the  whole  contract."  Osdoru  v.  Farwelt,  87 
111.,  89. 

"Functuation  may  perhaps  ^be  resorted  to 
when  no  other  means  can  be  found  of  solving 
^  an  ambiguity,  but  not  in  cases  where  no  real 
ambiguity  exists  except  what  the  purictuation 
itself  creates."  Weaiherly  v.  Mister,  39  Md., 
620. 

"  The  want  of  proper  punctuation  is,  if  ob- 
jectionable at  all,  no  more  allowable  in  viti  it- 
iwg  the  contract  or  destroying  iis  effects  than 
bad  grammar,  the  rule  against  wliicli  is  a  max- 
im of  the  law."  White  v.  i^mith,  33  Penn.  St., 
186. 


From  the  writings  of  the  authorities  cited, 
and  from  the  foregoing  extracts  from  decisions, 
it  will  be  gatliered  ihat  there  is  no  hope  for 
any  ligitants  who  may  base  their  cases  solely 
upon  the  erroneous  punctuation  of  acts  passed 
by  Zon%xt^.— American  Bookmaker. 


THE  ELOQUENCE  OF  SILENCK. 

"Soon  after  I  had  commenced  the  practice  of 
my  profession  in  Boston,"  said  Mr.  Webster, 
*•  a  circumstance  occurred  which  forcibly  im- 
pressed upon  my  mind  the  sometimes  conclu- 
sive eloquence  of  silen<  e,  and  I  wondered  no 
longer  that  the  ancients  had  erected  a  statue 
to  h'  r  as  to  a  divinity. 

"A  mnn  in  New  Bedford  had  insured  a  ship, 
lying  at  the  time  at  the  wharf  there,  for  an 
amount  much  larger  than  its  real  value,  in  one 
of  our  insurance  ofHces  at  Boston;  this  ship 
had  suddenly  taken  fire  and  been  burned  down 
to  the  water's  edge.  It  had  been  insured  in 
the  Massachusetts  Insurance  Company,  of 
which  General  Arnold  Wells  was  president 
and  myself  attorney. 

"General  Wells  told  me  of  the  misfortune 
that  had  h  ppened  to  the  company  in  the  loss 
of  a  vessel  so  largely  insured,  com  man  catmg 
to  me  at  the  same  time  the  somewhat  exraor- 
dinary. manner  in  which  it  had  been  destroyed. 

"*  Do  you  intend,'  I  asked  him,  *to  pay  the 
insurance  .•*  * 

"  *  \  shall  be  obliged  to  do  so,'  replied  the 
General. 

"  •  I  think  not,  for  I  have  no  douSt,  from  the 
circumstances  attending  the  loss,  that  the  ship 
was  set  oi\  fire  with  the  intent  to  defraud  the 
company  of  the  insurance.' 

**'But  how  shall  we.  prove 'that,  and  what 
shall  I  say  to  Mr.  Blank  when  he  makes  appli- 
cation for  the  money  ? ' 

**'*  Say  nothing,'  J  replied,  *  but  hear  quietlv 
what  he  has  to  say.' 

"  So  lie  few  days  after  this  conversation,  Mr. 
Blank  came  up  to  Boston,  and  presented  him- 
self to  General  Arnold  Wells,  at  the  insurance 
oflice,  Mr  Blank  was  a  man  very  careful  of 
his  persoi»al  appearance,  and  of  punctilious  de- 
meanor. He  powdered  his  hair,  wore  clean 
ruffles  and  well-brushed  clothes,  and  had  a 
gravity  of  speech  becoming  a  person  of  re- 
spectable posriion.  All  this  demanded  civil 
treatment,  and  whatever  you  might  think  of 
him,  you  would  natui-ally  use  no  harsh  lan- 
guage toward  him.  He  had  a  defect  in  his  left 
eye,  so  that  when  he  spoke  he  turned  h:s  right 
and  sound  eye  to  the  person  he  addressed » 
wiLh  a  somewhat  oblique  angle  of  the  heat', 
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%\\{ng  it  something  such  a  turn  »s  a  hen  who 
discovers  a  hawk  in  the  air.  General  Arnold 
Weils  bad  a  corresponding  de.ect  in  the  right 
cyt. 

"  I  was  not  presetlt  at  the  interview,  but  I 
hare  heard  it  often  described  bv  others  who 
were.  General  Wells  came  out  Irora  an  inner 
office,  on  the  announcement  of  Mr.  Blank's  ar- 
rival, and  fixed  him  (to  use  a  French  ezpres- 
ion)  with  his  sound  eye— lOoking  at  him  seri- 
oasly,  but  calmly.  Mr.  Blank  looked  at  Gen- 
eral We  Is  with  his  sonnd  eye,  but  not  steadily 
— nthcr  as  if  he  had  sought  to  turn  the  Gen- 
eral's right  flank 

"Thcv  stood  thus,  with  their  eyes  cocked 
at  each  other,  for  more  than  a  minute,  before 
either  spoke,  when  Mr.  Blank  thought  best  to 
take  the  niti-itive. 

**  *  It  is  a  pleasant  day,  General  Wells,  though 
rather  cold.* 

'"It  is,  as  yon  say,  Mr.  Blank,  a  pleasant, 
thoojfh  rather  cold  day,*  replied  the  General, 
without  taking  his  eye  down  from  its  range. 

" '  I  should  not  be  surprised,  General.'  con- 
tiaoed  Mr.  Blank,  '  if  we  should  have  a  fall  of 
snow  soon.' 

•*  There  might  be  more  surprising  circum- 
stances, Mr.  Blank,  than  a  fall  of  snow  in  Feb- 
luary? 

"Mr.  Blank  hereupon  shifted  his  fbot' and 
topic  He. did  not  feel  at  ease,  and  the  less  sq 
from  hia  desperate  attempts  to  conceal  his  em- 
barra*>sment 

"'When  do  you  think.  General,'  he  replied 
after  %  pn.use, '  that  congress  will  adjourn  ? ' 

"It  is  doubtful.  I  should  think,  Mr.  Blank, 
when  congress  will  adjourn ;  perhaps,  not  for 
some  time  yet,  as  great  bodies,  you  know,  move 
slowly.* 

"*0o  you  hear  anything  important  from 
that  quarter,  General  ?  * 

•Nothing.  Mr.  Blank/ 

**  yCr.  Blank  by  this  time  had  become  very  dry 
in  the  throat— a  sensation,  I  have  been  told, 
one  is  very  apt  to  feel  who  finds  himself  in  an 
mbarrassing  position,  from  which  he  begins 
to  see  no  possibility  of  escape.  He  feared  to 
a<)v.mce.  and  did  not  know  how  to  make  a  snc- 
c€sslul  retreat  At  last,  after  one  or  two  des- 
perate and  ineffectual  struggles  to  regain  self- 
possession,  fihding  himself  all  the  while  with- 
in point-blank  range  of  that  raking  eye,  he 
wholly  broke  down  and  took  his.  leave,  without 
the  least  allusion  to  the  matter  of  insurance. 

"He  never  returned' to  claim  the  money.**-— 

"^  Green  Bag^, 
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Board  of  Education  v.  Statk  of  Ohio. 

1.  Where  no  obligation,  le«fal  or  moral, 
rests  upon  a  board  of  education  to  pay  a  claim 
asserted  against  it  by  a  private  individual,  an 
act  of  the  general  assembly,  i)rocured  by  the 
claim«int,  commanding  such  board  to  levy  a 
tax  for  its  payment,  is  unconstitutional  and 
void, 

2.  In  such  case,  if  the  board  of  education 
dispute-  the  'acts  asserted  by  the  claimant  as 
the  foundation  of  his  claim,  the  general  as- 
sembly, while  it  may  make  inquiry  to  ascer- 
tain, in  the  first  instance,  the  truth  of  the  facts 
^o  a.sserted,  yet  is  without  authority  to  con- 
clusive y  find  and  ncite  in  the  act  providing 
relief,  the  facts  in  dispute,  so  as  to  estop  the 
board  of  education  from  contesting  them  in  a 
court  of  justice  where  the  act  is  sought  to  be 
enforced. 

Decided  June  19,  1894. 


Error  to  the  Circuit  Court  of  Fayette 
county. 

The  defendant  in  error  brought  an  ac- 
tion of  mandamus  against  the  plaintiff 
in  error  in  the  Circuit  Court  of  Fayette 
county,  to  compel  it  to  levy  a  tax  under 
and  by  virtue  of  the  following  act  of  the 
general  assembly  of  this  state : 

"  Section  1.  Be  it  enacted  by  the  Gen- 
ercU  Assembly  of  the  Mate  of  Ohio,  That 
the  board  of  education  of  Marion  town- 
ship, Fayette  county,  Ohio,  shall,  at  the 
next  regular  meeting  of  the  said  board 
oj  education,  after  the  pas.sage  of  this 
act,  levy  upon  the  taxable  property  of 
said  Marion  town.ship,  Fayette  county, 
Ohio,  not  to  exceed  one  mill  on  the  dol- 
lar, as  and  for  a  contingent  fund,  for  the 
purpose  of  refunding  to  A.  C.  Lindsay, 
foi*mer  trea.surer  ot  said  township,  the 
sum  of  one  hundred  and  ninety-.seven 
dollars  and  seventy-six  cents,  with  inter- 
est thereon  from  April  1,  1882,  which 
said  sum  was  charged  to  said  A.  C  Lind- 
say, as  treasurer,  and  said  sum  paid  over 
to  his  succes.sorin  office,  by  mistake,  and 
has  not  been  refunded  to  him ;  that  said 
board  of  education  shall  certify  said  levy 
to  the  auditor  of  said  Fayette  county, 
Ohio,  as  required  by  law,  and  the  clerk 
of  said  township  shall  draw  an  oider 
upon  the  treasurer  ot  said  township  in 
favor  of  said  A.  C.  Lindsay  for  said  sum  ot 
one  hundred    and    ninety-seven   dollars 
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and  seventy-six  cents,  with  interest  from 
April  1,  1882,  to  be  paid  out  of  the  con- 
tingent fund  of  said  Marion  township, 
Fayette  county,  Ohio." 

In  his  petition  he  states,  in  substance, 
that  on  and  before  September  29,  1874, 
and  for  several  years  thereafter,  he  was 
the  treasurer  of  said  township  of  Marion, 
and  as  such  was  ex-oflScio  treasurer  of 
the  school  fund  of  said  township.  That 
th^  clerk  of  said  township  on  said  29th 
day  of  September,  1874,  pursuant  to  the 
order  of  said  board  of  education,  issued 
to  one  William  Clark  a  warrant  for  the 
sum  of  $197.70,  payable  out  of  the  school 
fund  of  said  township,  which  the  relator 
paid  from  said  fund  to  the  person  4n 
whose  favor  said  order  was  drawn.  That 
afterwards,  when  he  came  to  settle  with 
the  county  auditor,  the  said  warrant 
having  been  lost,  he  was  charged  with 
the  amount  thereof,  and  that  he  has 
never  been  reimbursed  for  the  same,  and 
that  when  he  came  to  settle  with  his  suc- 
cessor in  said  office  the  amount  of  this 
warrant  was  charged  to  and  paid  by  him 
to  such  successor.  That  in  the  year  1892 
the  relator  found  said  warrant,  presented 
the  same  to  said  board  of  education, 
together  with  full  proof  of  its  having 
been  paid  by  him  and  his  never  receiv- 
ing credit  therefor,  and  requested  that 
a  warrant  be  issued  to  him  tor  the  sum 
due  to  him  by  reason  of  the  premises, 
which  said  board  refused  to  do,  though 
admitting  the  facts  to  be  as  he  claimed 
they  were,  on  the  ground  that  they  had 
no  power  to  go  behind  the  settlements 
previously  made.  Whereupon  he  ap- 
plied to  the  general  assembly  of  the  .state 
and  procured  the  act  aforesaid,  to  be 
passed,  and  that  said  board  have  refused 
to  levy  a  tax  according  to  its  require- 
ments. 

To  this  petition  the  board  of  education 
answered  as  follows : 

**  Now  comes  the  defendant,  the  board 
of  education  of  Marion  township,  Fay- 
ette county,  Ohio,  and  for  answer  to  the 
petition  of  the  plaintiff,  says : 

*'  It  denies  that  the  said  J.  V.  Cutright, 
clerk  of  the  said  township,  pursuant  to 
any  order  or  resolution  of  said  board, 
issued  in  favor  of  the  said  William 
Clark,  the  warrant  mentioned  in  the  peti- 
tion.    Said  defendant  denies  that  it  by 


any  order,  resolution  or  otherwise,  au- 
thorized the  said  clerk  to  issue  tlie  said 
warrant.  It  denies  that  said  order  was 
ever  delivered  to  the  said  William  Clark, 
or  by  him  presented  to  the  said  relator, 
as  such  treasurer,  or  that  the  .said  relator 
ever  paid  the  same  to  the  said  William 
Clark,  or  to  any  one  else.  It  says  that 
at  the  date  of  said  warrant,  said  defend- 
ant was  not  indebted  to  the  said  Clark, 
nor  was  the  said  Clark  asserting  any 
demand  or  claim  against  it. 

"  It  denies  that  in  paying  to  his  succes- 
sor in  office  the  amount  of  school  funds 
charged  against  him  as  .such  townsliip 
trea.sarer  the  said  relator  paid  said  sum 
of  $197.76,  or  any  other  sum  of  his  own 
funds;  but  on  the  contrary,  the  .said  de- 
fendant charges  the  fact  to  be  that  the  said 
relator  became  a  defaulter  in  his  said 
office,  and  was,  by  the  township  trustees 

of  said  township,  about  the day  of 

-,    1878,    removed    from    his   said 


office,  and  one  C.C.  McCray  was  appointed 
his  successor,  and  the  said  relator  was 
unable  to  and  did  not  pay  to  his  .said  suc- 
cessor the  amount  so  charged  against 
him  of  .school  funds:  and  there  still  re- 
mains a  balance  of  $60.00  of  said  s^hcK)] 
funds  so  charged  against  the  said  relator 
as  such  treasurer,  which  has  never  been 
paid  to  the  said  successor,  or  any  other 
treasurer  of  said  township,  by  the  said 
relator  or  anyone  for  him. 

'*  Said  defendant  further  .says  it  is  true 
that  at  sometime  in  the  year  181*2,  the 
relator  presented  the  said  warrant  io  the 
defendant  and  requested  the  defendant 
to  order  its  clerk  to  issue  a  warrant  lor 
the  payment  of  the  same,  and  the  said 
defendant  refused  so  to  do;  but  it  denies 
that  the  said  relator  ever  presented  any 
proof  of  payment  of  the  same,  or  the  fail- 
ureof  thesaid  auditor  togivecredit:  or  that 
they  admitted  the  facts,  as  stated  in  the 
petition,  but  the  .said  defendants  always 
denied  the  facts  to  be  as  claimed  by  ihe 
relator. 

''Said  defendant  says  the  facts  in  re- 
gard to  said  order  are  as  follows : 

"Prior  to  the  1st  day  of  Augu.st,  1874, 
the  said  board  of  education  of  Marion 
township  had  instituted  in  the  Probate 
Court  of  Fayette  county,  Ohio,  certain  pro- 
ceedings to  condemn  lands  for  school- 
house  site  in  said  township.   The  awards 
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made  in  said  proceedings,  together  with 
the  costs  taxed  to  the  said  board 
iherein,  amounted  to  the  said  sum 
of|197.7tJ.  The  said  board  had  in 
said  proceedings  incurred  an  expense 
of  |15.00  for  the  services  of  H.  B.  May- 
nard,  an  attorney,  all  of  which  was  by 
said  board  apportioned  between  the  two 
school  districts  interested,  and  was  paid 
by  two  orders,  one  for  $103.43,  and  one 
for  $109.33,  which  were  on  said  first  day 
of  August,  1874,  issued  by  the  clerk,  upon 
the  order  of  said  board,  to  said  William 
Clark,  who  was  at  one  time  a  member  of 
said  board,  and  said  orders  so  issued  to 
the  said  Clark  were  paid  by  th^  said  re- 
lator, and  the  money  was  thereupon  dis- 
bursed by  the  said  Clark  in  payment  of 
said  award,  costs  and  attorney  fee;  and 
said  orders  so  paid  by  the  said  relator 
were  duly  credited  to  him  in  his  aiuiual 
settlement  with  the  county  auditor. 

"Afterward,  on  the  29th  day  of  Sep- 
tember, 1874.  the  said  clerk,  by  mistake, 
issued  auotlier  order  for  the  amount  of 
the  said  award  and  costs,  being  the  war- 
rant mentioned  in  the  petition,  but  said 
warrant  was  not  delivered  to  the  said 
Clark,  the  payee  named  therein,  and  was 
not  paid  by  the  said  relator,  the  mistake 
having  been  discovered  in  the  mean- 
time. But  said  warrant,  in  ^ome  way 
unknown  to  the  defendant,  came  into  the 
hands  of  the  relator,  and  he  has  ever 
since  retained  the  same,  and  never  until 
the  yeai  1892,  claimed  to  have  paid  the 
same,  or  that  he  was  entitled  to  credit 
for  the  same  in  his  settlements  with  the 
county  auditor. 

"The  defendant  says  the  said  board  of 
education  was  never  legally,  equitably 
nor  morally  bound  to  pay  tcJ  ^the  relator 
the  amount  of  said  warrant,  or  any  sum 
on  account  thereof.  The  said  defendant 
further  says :  It  is  true  that  the  general 
assembly  of  the  state  of  Ohio,  on  the 
16ih  day  of  February,  1893  passed  the 
act  mentioned  in  the  petition;  but  it 
avers  that  said  enactment  commanding 
the  levy  of  a  tax,  and  the  payment  of  a 
claim  of  the  character  of  that  of  the  re- 
lator, for  which  the  defendant  was  not 
bound  legally^  equitably  or  morally,  as 
appears  from  the  facts  hereinbefore  set 
out.  was  not  a  legal  exercise  of  the  tax- 
ing power  of  the  said  general  assembly, 
said  tax  ordered  to  be  levied  not  being 


for  any  public  purpose,  and  said  act  is 
for  that  reason  wholly  void  and  of  no 
effect. 

"The  defendant  further  says  that  at  the 
time  when  the  act  of  the  general  assem- 
bly,  mentioned  in  thepetition,  was  passed, 
the  defendant  denied  and  still  denies  the 
existence  of  the  facts  which  would  fur- 
nish the  basis  for  the  relator's  demand, 
or  which  would  render  the  said  defend- 
ant equitably  and  morally,  if  not  legally, 
bound  to  pay  the  same;  but  then,  as  now, 
asserted  the  facts  to  be  as  set  out  in  this 
answer.  The  said  general  assembly,  in 
said  enactment,  did  not  provide  any 
means  of  determining  the  facts,  on  which 
the  demand  of  the  relator  is  founded; 
either  by  the  trial  in  court,  before  a  board 
of  audit  constituted  for  that  purpose,  or 
otherwise;  but  said  general  assembly 
attempted,  by  said  enactment,  to  pass 
upon  the  facts,  to  adjudge  the  said  de- 
fendant liable  on  said  demand,  and  to 
enforce  payment  by  taxation,  which  ac- 
tion on  the  part  of  said  general  assembly 
was  an  attempt  to  exercise  judicial  and 
not  legislative  power,  and  said  enactment 
is  for  that  reason  void,  and  can  furnish 
no  basis  for  the  relief  prayed  for  in  the 
plaintifl's  petition. 

"Wherefore  the  said  defendant  says 
that  a  peremptory  writ  ought  not  to  is- 
sue in  this  case,  and  it  asks  to  be  dis- 
charged and  to  recover  its  costs." 

To  this  answef  a  demurrer  was  inter- 
posed by  the  relator  and  sustained  by  the 
court;  whereupon  a  peremptory  writ  of 
mandamus  was  awarded  commanding 
the  board  of  education  to  levy  a  tax  ac- 
cording^to  the  provisions  of  the  act  un  Jer 
which  the  proceedings  had  been  com- 
menced. 

This  action  of  the  circuij  court  the 
board  of  education  brings  iiito  this  court 
of  review. 

Hidy,  Patton,  Marchant  &  Nye  C^regg, 
for  Plaintiffs  in  Error. 

John  Logan,  and  Gardner  &  Rogers, 
for  Defendants  in  Error. 

Bradbury,  J. 

The  answer  gf  the  respondent,  if  true, 
shows  that  the  demand  of  the  relator  has 
no  foundation  whatever,  in  fact  or  jus- 
tice ;  that  the  board  of  education  was 
under  no  obligation,  legal  or  moral,  to 
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pay  the  same,  and  that  the  fund  to  be 
raised  by  virtue  of  the  act  of  the  general 
assembly  differed  in  no  essential  particu- 
lar from  a  mere  gratuity  provided  tor  his 
benefit.  The  demurrer  admits  the  truth 
o*  the  averments  ot  the  answer.  In 
such  a  state  of  things  the  act  must  be 
held  invalid,  unless  the  general  assembly 
has  authority  to  command  a  local  subdi- 
vision of  the  state  to  raise  by  taxation  a 
fund  for  the  benefit  of  an  individual,  to 
whom  it  is  under  no  obligation  whatever, 
or  where  in  such  case  a  dispute  exists, 
the  enacting  of  a  statute,  wherein  the 
facts  are  declared  to  be  as  contended  by 
the  claimant,  is  to  be  taken  to  be  a  legis-  j 
lative  determination  of  the  dispute  in 
his  favor,  binding  upon  the  parties,  so 
that  the  alleged  debtor  will  be  estopped 
from,  contesting  the  existence  of  the  dis- 
puted facts  in  the  courts  of  justice.  If 
either  of  these  alternatives  is  true,  there 
is  no  constitutional  limitation  on  the 
power  of  the  legislature  to  levy  exactions 
on  the  public  as  a  whole,  or  on  subdi- 
visions of  it  for  political  or  governmental 
purposes,  for  the  benefit  of  favored  indi- 
viduals. 

It  may  be  that  the  responsibility  the 
individual  members  of  the  legislature  are 
under  to  their  constituents,  or  their  sense 
of  public  duty,  is  a  sufficient  guaranty 
against  any  great  injustice  in  this  direc- 
tion, and,  therefore,  that  unlimited  power 
of  taxation  vested  in  that  body  would 
not  be  followed  by  vicious  results  gener- 
ally, though  it  might  be  in  exceptional 
instances.  However  this  might  be,  we, 
in  the  present  inquiry,  are  more  con- 
cerned in  determining  whether  such  un- 
limited power  does  exist  .than  in  the 
question  of  the  wisdom  and  expediency 
of  granting  it. 

Whatever  power  of  taxation  resides  in 
the  general  assembly  does  so  as  an  inci- 
dent of  the  general  legislative  authority 
delep^ated  to  that  body  by  section  I  of 
article  II  of  the  constitution  of  1851. 
This  court  holding  in  Western  Union 
Telegraph  Co.  v.  Mayer,  Treas,,  28  Ohio 
St.,  521,  that  the  provisions  of  article 
XII  of  that  instrument,  though  they  re- 
late to  finance  and  taxation,  are  limita- 
tions upon,  rather  than  grants  of,  power 
of  taxation ;  and  this,  too,  although  sec- 
tion 4  o!  this  statute  expressly  requires 
the  general  assembly  to  provide  revenue 


to  defray  the  yearly  expenses  of  the  slate 
and  pay  the  interest  of  its  public  debt. 
The  power  ot  taxation  vested  in  the  gen- 
eral assembh  wou.d  have  been  ju«it  the 
same  without,  as  with,  this  section. 

That  the  authority  to  impose  taxes  i*;  in 
its  nature  legislative,  is  es  ablished  by  the 
uniform  current  of  judicial  opinion.  Cans 
Tow7isinp  V.  Diilon.  It5  Ohio  St..  38  /  StrJe 
v.  Harris,  17  Ohio  St..  608 ;  Stat^  v. 
Wilkesvil/e  Township,  20  Ohio  St .  2S8; 
State  V.  Richland  Toxvnshih,  Id,  362;  State 
V.  Cirdevillt,  20  Ohio  St.,  3H3  ;  25  Am.  & 
Eng.  Enc.  of  Law,  18-71;  Cooley  on 
Taxation,  41-53. 

That  the  legislative  branch  of  the 
government  is  necessarily  clothed  with 
a  broad  discretion  in  determining  the 
character,  whether  public  or  private,  of 
the  purpose  for  which  funds  may  be 
raised  by  taxation,  is  equal. y  well  settled. 
Cooley  on  Tasjation,  43 ;  25  Am.  &  Eng 
Enc.  of  Law,  72 ;  Cooley's  Constitu- 
tional Limitations,  599. 

In  doubtful  cases  the  courts  should 
not  interfere  with  the  exercise  of  thi^  leg- 
islative discretion,  and  in  all  cases  the 
legislative  determination  is  entitled  to 
great  respect.  Hanson  v.  Vertion^  tl 
Iowa,^28 ;  liroadhead  e:  al.  v.  Mitwaukce, 
19  Wis,,  624.  25  Am.  &  Eng.  Ency.  of 
Law.  89.  90.  That  the  power,  however, 
is  not  unlimited  is,  we  think,  clearly 
established  by  the  grert  weight  of 
authority  as  well  as  of  reason.  State  ex 
r el rv.  Commissioners,  35  Ohio  St.,  4t)8. 

The  power  of  taxation  is  given  to  the 
general  assembly  as  an  indispensable 
means  of  providing  tor  the  public  welfare. 
Govennuent  could  not  be  carried  on 
without  .such  power,  and  the  power 
should  be  c5mmensurate  with  the  objects 
to  be  attained;  bat  no  good  reason  caa 
be  assigned  for  vesting  it  with  power  to 
take  portions,  large  or  .small,  of  the 
property  of  one  or  a  number  of  p>erso:is 
and  to  grant  them  as  a  benevolence  to 
another.  Where  a  legislature  attempts 
this,  directly  or  indi  ectly,  it  passes  be- 
yond the  bounds  of  its  authority,  and  the 
parties  injured  may  appeal  to  the  courts 
for  protection.  The  same  constitution 
which  grants  the  power  of  taxation  to 
the  general  assenibly  recognizes  the 
sanctity  of  private  property,  and  declares 
that  the  courts  shall  be  open  for  the 
redress  o\  injuries. 
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This  limitation  on  the  legislaive  pow- 
er of  taxation  is  generally  recognized  by 
liie authorities.  The  me  supported  b\- 
a  long  array  of  adjudicated  cases  is  laid 
down  in  25  Am.  &  Eng.  Ency.  of  Law 
74.  as  follows:  **It  is  within  the  prov- 
ince of  the  courts,  however,  to  determine 
in  particular  cases  whether  the  extreme 
boundary  of  legislative  power  has  been 
reached  and  passed."  In  IVeismer  v. 
VUIage  of  Douglas,  64  N.  Y.,  99,  Folger, 
]..  says:  *'Bat  to  tax  A.  and  others  to 
raise  money  to  pay  over  to  B,  is  only  a 
way  of  taking  their  property  for  that 
purpose.  If  A  may  ot  right  resist  this, 
as  surely  he  may,  how  is  he  to  make  re- 
sistance eflfective  and  peaceab  e  save 
through  the  courts,  which  are  set  to  be 
his  guardiians?  How  may  the  courts 
guard  and  aid.  him  unless  they  have 
power,  upon  his  compliint.  to  examine 
into  the  legislative  act,  and  to  determine 
whether  the  extreme  boundary  of  legis- 
lative   power    has    been    reached    and 


It  may  be  conceded  that  the  general 
assembly  may  author. ze  one  of  the  polit- 
ical subdivisions  of  the  state  to  levy  a 
tax  to  pay  a  demand  not  legally  enforce- 
able, but  founded  upon  a  moral  consider- 
ation, or  may  even  command  that  the 
levy  shall  be  made  for  that  purpose  and 
yet  deny  to  it  the  power  to  determine 
conclusively  the  existence  of  such  obli 
gat  on. 

On  the  other  hand,  it  may  be  contendeJi 
that  if  the  power  to  levy  a  tax  for  a  pri- 
vate purpose  is  denied  to  it,  it  follows  as 
corallary  that  it  had  no  power  to  deter- 
mine the  character  of  a  demand,  for  if  it 
had  the  latter  power  it  could  defeat  the 
liraitaiion  by  falsely  finding  the  claim  to 
be  founded,  at  least,  on  a  moral  c  insider- 
ation.  We  do  not  think  the  conclusion 
follows,  forHhat  would  be  to  impute  bad 
faith  to  a  co-ordinate  branch  of  the  gov- 
ernment, which  is  not  permissible. 

We  think,  however,  that  whenever  a 
contention  arises  between  an  individual 
and  some  public  body  respecting  the  ex- 
istence of  a  claim  against  the  latter,  the 
controversy  falls  within  the  province  of 
the  judiciary.  We  do  not  deny  the 
power  of  the  general  assembly  to  in- 
quire into  the  merits  of  any  claim 
sought  to  be  asserted  through  its  agency, 
before  granting  reliel  to  the  claimant  by 


legislative  action  Not  only  has  it  such 
authority  but  its  exei  cise  .should  be  care- 
fully and  rigidly  ob.served. 

Such  investigation,  sub.sequent  deter- 
mination and  resulting  action,  however, 
do  not  e-^top  the  parties  from  appealing 
to  those  judicial  tribunals  of  the  country 
that  have  been  e-^tablished  under  our 
constitution  and  by  it  vested  with  the 
judic  al  power  o  the  state,  and  by  our 
laws  provided  with  an  appropriate  pro- 
cedure to  conduct  such  inquiries.  Coo- 
ley's  Constitutional  Limitations,  115,  and 
cases  cited.  3  Am.  &  Eng.  Ency.  of 
Law,  681. 

If,  in  the  case  under  consideration, 
the  relator  has  paid  out  money  or  the 
benefit  ot  the  respondent,  for  which,  by 
some  mistake,  accident  or  error,  he  has 
never  received  credit,  he  is  morally 
bound  to  mike  it  good  and  this  moral 
obligation  is  ^ufficient  to  support  the 
statute  in  question.  Lewis,  Irvstee,  v. 
'McElvain\  16  Ohio.  355  ;  Trustees  v.  Afc- 
Caughv  et  aL,  2  Ohio  St.  152;  Burrrett 
etai,  V.  Wm.  Norn's,  25  Ohio  St.  30^; 
Kiarden  et  al,  v.  Holdni^  adm'r,  15  Ohio 
St.  207;  Cass  Township  v.  Diilon,  16 
Ohio  St.  38  ;  Ohio  ex  reL  Anderson  v. 
Cpm'rs  of  Holmes  Co.,  17  Ohio  St.  608  ; 
Boarj/l  of  Education  v.  McLandsborongh, 
36  Ohio  St.  227 ;  Cooley  on  Taxation, 
127-8;  State  ex  reL  Bates  v.  Ricluand 
Township,  20  Ohio  St.  362 ;  Stae  ex  reL 
V.  Hoffman,  35  Ohio  St.  4  5 ;  VVard-r  v. 
ComWs,  38  Ohio  St.  643  ;  Cooley 's  Cons. 
Lim..  283.  Where,  however,  the  tacts, 
out  of  which  a  moral  (or  legal)  obliga- 
tion is  claimed  to  arise,  are  disputed,  the 
contention  falls  within  the  province  of 
the  courts,  under  the  distribution  of 
governmental  powers  prescribed  by  our 
constitution.  Sec.  1.  of  Article  IV  of 
the  Constitution  of  1851. 

Judgment  rrve^  sed  and  canse  remanded, 
with  mstrnctions  to  overrule  the  demurrer 
to  the  answer  of  the  rest)ondents, 

(To  appear  in  51  Ohio  St.) 


suprbus  court  of  ohio. 

Wills— Liability  of  devisee  to  pay  a  legacy. 

Cask  v,  H.\LL,  Adm'r. 

(Decided  October  16,  1894.)      - 

1.    Where  land  is  devised  in  fee  simple,  with 
directiou  to  the  devisee  to  pay  certain  lej<acies 
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as  each  legatee  attains  the  age  of  twenty-one 
years,  the  devisee,  on  accepting  the  cievise,  be- 
comes personally  liable  to  pay  the  same  as 
directed  by  the  testator. 

2.  And  where,  in  such  case,  the  devisee  dies 
before  all  the  legatees  attain  the  requisite  age, 
his  estate,  as  an  entirety,  remains  liable  to 
such  as  thereafter  become  of  age ;  and  it  is  the 
duty  of  his  administrator,  having  assets,  to 
pay  the  same. 

3.  .Again,  in  such  case,  where  the  legatees 
become  the  owners  of  the  land,  not  by  the  pro- 
visions of  the  will  but  by  descent,  the  legacies, 
remaining  unpaid,  are  not  extinguished  by 
merger  or  otherwise.but  must  be  paid  from  the 
personality  of  the  deceased  devisee,  where  that 
IS  sufficient,  as  any  other  debt  of  his  estate. 
Decker  v.  Decker,  3  Ohio  Reports,  167,  distin- 
guished. 

Error  to  the  Circuit  Court  of  Dela- 
ware county. 

MiNSHALL,  J. 

The  suit  below  was  an  actiod  for  the 
recovery  of  a  legacy,  brought  by  the  leg- 
atee against  the  administrator  of  a  dev- 
isee, who  as  it  is  claimed,  was  personally 
bound  to  pay  it.  Judgment  was  rendered 
for  the  defendant,  which,  on  error,  was 
affirmed  by  the  circuit  court  and  the 
plaintiff  excepted.  Error  is  prosecuted 
here  to  revise  both  these  judgments. 
The  facts  are  as  follows:  On  October 
30,  1874,  Major  Bartholomew  died  leav- 
ing a  will  which  was  shortly  afterward 
admitted  to  probate  and  record.  By  his 
will  he  devised  to  his  wife  all  his  per 
sonal  estate,  and  ^n  estate  for  life  in 
one-third  of  all  his  real  estate,  *'save  that 
this  day  deeded  by  myself  and  wife  to 
Benjamin  F.  Bartholomew,"  and  at  her 
death  to  go  to  my  son,  Benjamin  F.  Bar- 
tholomew. Then  follows  the  items  on 
which  the  question  ari.ses  in  this  case, 
and  which  are  as  follows: 

'4th.  I  give,  bequeath  and  devise  to 
my  son  all  the  remainder  of  my  real  es- 
tate, being  two-thirds  of  the  same  after 
he  shall  pay  to  the  heirs  of  my  daughter, 
Emily  Jane  Case,  the  several  amounts 
hereinafter  bequeathed  to  each  of  said 
heirs. 

"5th.  I  give  and  bequeath  to  the  heirs 
of  my  deceased  daughter.  Emily  Jane 
Case,  one  thousand  dollars  each,  to  be 
jjaid  to  each  of  them  by  my  son,  B.  F. 
Bartholomew,  as  they  become  21  years 
of  age." 

On  the  probate  of  the  will,  November 


3,  1874,  Benjamin  took  possession  of  the 
land  devised  to  him.  used  and  occupied 
it  as  his  own  to  the  time  of  his  death, 
receiving  all  the  rents  and  profits  amount- 
ing to  some  $13,500.  He  died  April  27. 
1888,  leaving  a  widow  and  an  only  son, 
Leslie  Bartholomew,  who  died  December 
1,  1888,  intestate  and  without  issue. 
The  heirs  of  Emily  J.  Case  were  her 
children,  eight  in  number,  all  of  whom 
became  of  age  and  were  paid  their  lega- 
cies during  the  lifetime  of  Benjamin, 
except  the  plaintiff,  who  became  of  age 
March  7,  1890,  and  W.  P.  Case,  who. 
though  he  became  of  age  February  29, 
1888,  had  received  but  one-half  of  his 
legacy.  Hall  was  duly  appointed  admin- 
istrator of  Benjamin,  accepted  the  trust 
and  qualified  as  such;  and  the  plaintiff 
on  arriving  at  age,  presented  his  claim 
for  the  payment  of  his  legacy  with  inter- 
est from  the  time  he  became  of  age, 
which  was  rejected. 

Whereupon  the  plaintiff  brought  his 
suit  and  the  widow  of  Benjamin  having 
been  made  a  party  at  the  instance  of  the 
administrator,  both  an.swered.  There  is, 
however,  no  controversy  as  to  the  facts. 
O  '  the  death  of  Leslie,  the  son  of  Ben- 
jamin, intestate  and  without  issue,  the 
land  inherited  from  his  father,  passed  by 
descent  to  his  cousins,  the  heirs  of  Em- 
ily Jane  Case,  deceased,  and  of  whom  the 
plaintiff  is  one.  His  mother  took  the 
personalty,  and  as  widow,  was  entitled 
to  her  portion  of  that  of  his  father's  es- 
tate. The  question  presented  is,  whether 
in  view  of  the  facts  and  the  language  of 
the  will,  the  legacy  bequeathed  the 
plaintiff  by  the  will  of  his  grandfather, 
became  a  personal  obligation  of  B  nja- 
min  Bartholomew  on  his  accepting  the 
devise  of  the  land  made  to  him.  The 
plaintiff  claims  that  it  did ;  the  defend- 
ants claim  that  it  did  not:  that  no  per- 
sonal obligation  attached  until  the  time 
appointed  for  the  payment  ol  the  leg- 
acy; and,  this  not  having  arrived  until 
after  the  death  of  Benjamin,  no  personal 
obligation  can  be  asserted  against  his 
estate;  and  that  the  plaintiff  must  look 
to  the  land  on  which  his  legacy  is  simply 
a  charge  and  no  more.  This  view  seein-'^ 
to  have  prevailed  in  both  the  lower 
courts,  but  we  are  unable  to  adopt  it. 
Whilst  many  cases  may  be  found  in 
which  a  question  was  made  as  to  whether 
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a  certain  legacy  had,  by  a  fair  construc- 
tion of  the  will,  been  charged  on  land 
devised,  no^e  has  been  cited,  where,  in 
a  case  like  this,  the  entire  fee  simple  is 
devised  to  one  with  direction  to  pay  cer- 
tain legacies,  an  acceptance  of  the  Re- 
vise does  not,  without  quesiion,  impose 
a  personal  obligation  on  the  devisee  to 
pay  the  legacies.  Thus  in  Glen  v.  Fisher, 
6john.  Ch.  33,  it  is  held  that,  where 
land  is  devised  charged  with  the  payment 
01  a  legacy^  and.  the  devisee  accepts  the 
devise,  he  is  personally  and  absolutely 
liable  for  the  legacy  r  and  he  has  no 
right  to  require  ot  the  legatee,  before 
payment,  a  security  to  refund,  in  case 
of  a  deficiency  of  ^issets,  to  pay  debts. 
And,  in  Fuiler  v.  McEum,  17  Ohio  St, 
288,  this  court  stated  the  rule  in  substan- 
tially the  same  language,  and  held  that, 
in  an  action  to  enforce  such  personal 
obligation,  the  fact  that  the  devisee  or 
legatee  is  or  is  not  also  the  executor  of 
the  will,  makes  no  difference  in  the  case. 
The  rule  is  also  recognized  and  stated  in 
Yearly  v.  Long,  40  Ohio  St.,  27.  The 
rule  is  thus  stated  in  Porter  v.  Jackson, 
9oInd.,  210:  Where  lands  are  d.evised 
to  one  who,  by  the  will,  is  directed  to 
pay  a  legacy,  the  legacy  is  charged  upon 
the  land  devised,  and  when  payment  of 
the  legacy  is  made  a  condition  of  the  de- 
vise, its  acceptance  creates  also  a  per- 
sonal liability  to  the  legatee  which  may 
be  enforced  without  resorting  to  the 
land,  the  lien  still  remaining  as  a  security. 
Many  other  cases  might  be  cited  to  the 
same  effect;  and  are  sustained  by  text- 
writers  of  standard  authority.  Woerner 
Am.  Law  of  Administration,  i099.  Will- 
iams on  Executors,  1704, 1272. 

The  rule  rests  upon  the  reasonable 
principle  that  he  who  takes  a  benefit 
under  a  will  must  take  it  subject  to  its 
provisions ;  any  other  constructioa  would 
necessarily  defeat  the  intention  of  the 
testator.  So  that,  where  a  devisee  is  re- 
quired to  pay  legacies  to  others,  an  ac- 
<^tance  of  the  devise  imparts  a  protdise 
to  pay  the  legacies;  and  the  legatees  have 
the  right  to  maintain  an  action  thereon 
for  its  non-performance,  as  though  the 
promise  had  been  made  to  themselves. 

There  is,  we  think,  no  ground  for  the 
^tention  that  the  estate  in  the  land 
devised  to  Benjamin  did  not  vest  until 
the  payment  of  the  legacies  had  been 


made.  Payment  is  not  made  a  condition 
precedent  to  the  vesting  of  the  estate ; 
the  effect  of  the  language  employed  is 
simply  to^  charge  the  land  as  a  security 
for  the  payment  of  the  legacies.  Thomt}- 
son  V.  Hoop,  6  Ohio  St.,  480,  849 ;  Woer- 
ner oh  Administration,  592.  Therefore, 
Benjamin  took  an  estate  in  fee  simple  in 
the  land  devised  to  him,  on  the  death  of 
the  testator. 

It  is  claimed,  however,  that  while  such 
is  the  general  rule,  the  facts  bring  this 
case  within  the  principle  on  which  Decker 
V.  Decket ,  8  Ohio,  157,  was  decided.  That 
was  regarded  by  the  court  as  a  novel  case. 
The  land  was  devised  by  his  father  to 
Jacob  Decker,  with  direction  to  pay  cer- 
tain legacies  at  different  times  in  the  fu- 
ture to  the  other  children  of  the  testator, 
with  a  limitation  that  if  Jacob  should  die 
without  issue,  the  estate  should  go  to 
those  other  children.  By  this  provision 
the  court  held  tliat  the  devisee  took  sim- 
ply a  life. estate  in  the  land,  and  that  this 
negatived  any  intention  to  make  the 
legacies,  before  they  became  due,  a  per- 
sonal liability  of  the  devisee.  The  ap- 
parent injustice  of  charging  the  devisee 
personally  wkh  the  legacies,  though  the 
estate  might  terminate  by  his  death  before 
he  received  any  benefit  therefrom,  iuflu- 
epced  the  court  in  making  the  holding  it 
did.  And  the  judge  deliX'ering  the  opin- 
ion observed  that  "A  devise  of  the.  fee 
has  been  qonsidered  as  sufficient  to  show 
an  inteutton  in  the  testator  to  create  a. 
personal  charge,  while  a  devise  of  any 
inferior  interest,  as  an  estate  for  life,  is 
taken  to  indicate  an  intention  to  charge 
the  land,  and  not  the  person  of  the 
devisee."  In  the  case  before  us  the 
land  was  devi.sed  in  fee,  and  was  of 
much  greater  value  than  the  legacies  the 
devisee  was  required  to  pay.  Subject  to 
the  payment  o\  the  legacies  he  could  deal 
with  it  as  he  pleased,  and  did  so.  At  his 
death  it  passed,  by  operation  of  law,  to 
his  son  as  his  heir,  and  not  by  the  pro- 
visions of  the  will  of  his  father;  and 
this  marked  distinction  in  the  facts 
clearly  distinguishes  the  case  from  that 
of  Decker  v.  Decker,  Here  the  entire 
subject  of  the  devise  became,  by  its  ac- 
ceptance, the  property  of  the  devisee, 
charged,  however,  with  the  payment  of 
the  legacies.  It  went  to  increase  the 
amount  of  his  estate,  less  only  the  sum 
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of  the  legacies  to  be  paid.  The  laci  that 
he  might  die  belore  ihe  time  fixed  lor 
the  payment  ot  any  or  all  of  the  legacies, 
was  not,  under  the  provisions  of  the  will, 
in  any  way,  to  affect  the  quantity  ot  his 
estate  in  the  land.  Whether  he  paid  any 
or  all  ot  the  legacies  during  hs  liietime, 
his  estate  in  the  land  would  be  none  the 
less ;  and  it  would,  and  did,  descend  to 
his  heir  in  fee  simple,  subject  only  lo  the 
payment  of  such  legac.es  as  had  not  been 
'paid.  Such,  without  doubt,  was  the  in- 
tention ol  the  testator ;  and  to  give  the 
will  any  other  construction  would  deleat 
that  intention.  He  designed  that  his 
son  should  have  the  land,  lor  he  in  plain 
terms  gives  it  to  him;  but,  he  also  de- 
signed that  the  children  ot  his  deceased 
daughters  should  have  their  legacies,  as 
a  part  of  his  bounty,  lor  he  directs  his 
son,  as  devisee,  to  pay  them  as  they  at- 
tain twenty  one  years  of  age.  His  son 
and  these  children  were  the  immediate 
objects  of  his  bounty;  they  were  the 
only  ones  that  concerned  him.  He  can 
not  be  supposed  to  have  foreseen  all  thai 
alterwards.  happened,  the  death  of  his 
own  son,  and  the  heir  of  the  latter,  in- 
testate and  without  issue,  before  all  of 
the  children  of  his  deceased  daughter 
had  arrived  at  twenty-one  years  ol  age ; 
and  to  speculate  as  to  what  he  would 
have  done,  had  he  foreseen  these  remote 
contingencies,  is  useless,  as  it  can  shed 
no-  light  upon  the  construction  of  his 
will.  But  it  is  well,  in  this  cpnnection, 
to  observe  that  he  had  provided  liberally 
foi-  his  own  son — having  given  him  the 
greater  portion  of  his  estate ;  and  no 
reason  is  perceived  why  he  should  have 
had  more  concern  for  the  widow  of  his 
son.  so  provided  for,  than  for  those  of  his 
own  blood,  related  to  him  as  grandchil- 
dren. 

But,  again,  it  is  claimed  that  the  direc- 
tion being  to  pay  each  of  the  legatees  as 
they  became  twenty-one  years  of  age, 
the  legacy  to  each  did  not  vest  until  the 
legatee  attained  that  age ;  and,  therefore, 
that  no  personal  obligation  attached  to 
pay  any  particular  legatee  until  he  at- 
tained the  age  of  twenty-one ;  and, 
therefore,  the  personal  estate  of  Benja- 
min is  not  liable  for  the  payment  of  the 
legacy  to  the  plaintiff,  as  he  did  not 
attain  twenty-one  years  of  age  until  after 
the   death    of    Benjamin.       It    is     noti 


necessary,  as  we  think,  to  decide  whe.her 
these  legacies  vested  at  the  death  of  the 
testator,  or  not ;  though,  under  the  set- 
tled rule  in  such  cases,  we  see  no  reason 
for  saying  that  they  did  not.  Bingham, 
on  Descents,  59.  If  they  did  not,  still  a 
conditional  liability,  personal  in  character, 
was  created  as  to  each,  which  became 
absolute  on  the  legatee  attaining  the  re- 
quisite age ;  the  legacy  then  became  an 
absolute  personal  liability  of  the  dev- 
isee, f  Hving,  or  of  his  estate,  if  dead. 
Now  it  is  the  settled  rule  ot  the  law 
that  the  personalty  of  an  estate  is  the 
primary  fund  for  the  satistaction  ol  all 
the  personai  obligations  ot  the  deceased, 
Williams*  Executors,  1705  And  that  it 
was  the  personal  duty  or  Benjamin  Bar- 
tholom.^w  to  pay  this  legacy  to  the  plain- 
tiff on  his  arriving  at  twenty-one  \eais 
of  age,  has  been  already  shown  to  have 
arisen  Irom  his  acceptance  of  the  device 
under  the  will  of  his  father.  And,  al- 
though he  died  before  the  time  arrived 
for  making  the  payment,  the  obi  gation 
attended  his  estate  as  an  entirety,  to  be 
performed  by  his  administrator  as  his 
personal  representative.  It  irequentiy 
happens  that  a  conditional  obligation, 
assumed  by  a  person  iti  his  lifetime, 
does  not  become  absolute  until  after  Ins 
death,  and  must  be,  and  i-  satisfied  by 
his  administrator,  though  not  named  in 
the  contract.  Willian  s  on  Exeiutors, 
1724.  In  addition  to  the  many  instances 
g  ven  by  this  author,  the  obligation  ot  a 
principal  to  indemnity  his  suret>  may 
be  noticed.  No  absolute  obligation 
arises  in  such  cause  until  the  suiety  h^s 
paid  the  debt,  and  this  may  be  after  the 
death  of  the  principal ;  and  the  estate  i)f 
the  principal  then  becomes  liable  lo  in- 
demnify the  surety.  The  case  of  Cawp 
V.  Bostiuick,  20  Ohio  St..  337,  grew  out  of 
such  a  state  of  facts,  and  was  prosecuted 
against  the  heirs  for  assets  received,  be- 
cause the  liability  ot  the  decea  ed  did 
not,  by  the  payment  of  the  surety,  be- 
come absolute  until  after  the  adminis- 
trator had  settled  the  estate,  and  the  suit 
as  to  him  had  become  barred. 

There  remains  the  further  contention 
that  the  legacy  of  the  plaintilT  has 
merged  in  the  legal  estate,  which,  by  op- 
eration of  law,  has  descended  to  him  and 
his  brothers  and  sisters,  co-kgatees,  by 
the  death  of  Leslie  Bartholomew,  intts- 
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tate  and  without  issue.  This,  we  think, 
is  entirely  erroneous.  It  is  true,  as  a  gen- 
eral rule,  that  where  the  equitable  and 
legal  estates  unite  in  the  same  j^erson  in 
the  same  right,  the  lormer  Will  merge  in 
the  latter.  But  this  is  simply  a  rule  ol 
convenience  to  the  owner  ot  the.  two  es- 
tates, and  is  never  applied  where  it  would 
be  to  his  interest  to.  treat  the  equitable 
interest  a^  subsisting.  Here,  as  shown, 
the  plaintiff  has  the  right  to  have  his 
legac>''  satisfied  from  the  personal  estate 
let  by  Benjamin  Bartholomew,  though, 
by  so  doing,  it  will  diminish  a  fund  that 
would  otherwise  go  lo  his  widow.  His 
right  in  this  regard  is  th^t  of  a  creditor 
ot  the  deceaseii.  The  fact  tlwt,  by  in- 
heritance, he,  with  his  co-legatees,  has 
become  an  owner  of  the  land  that  may 
be  treated  as  a  security  for  the  payment 
of  the  legacy,  does  not  change  the  equity 
ot  the  ca.se.  It  is  not  by  any  provisions 
of  the  will  that  this  has  occurred  ;  and 
the  fact,  as  before  shown,  cannot,  there- 
fore, in  any  way  influence  its  Construc- 
tion. The  condition  of  the  plain  iff  is. 
in  law,  no  way  different  from  what  it 
would  have  been,  had  he  and  his  broth- 
ers and  sisters  purchased  and  paid  lull 
value  for  the  land.  In  such  case,  as  it 
would  be  to  his  mterest  to  treat  the  leg- 
acy as  existing,  though  a  lien  on  the 
land,  for  the  purpose  of  enabling  him  to 
compel  it  to  be  satisfied  by  his  debtor, 
or  his  estate,  the  law  would  treat  it  as 
existing  for  such  purpose. .  The  legacy 
and  the  lien  are  not  inseparable.  The 
legacy  is  the  principal,  the  lien  is  an  inci- 
dent and  may  be  extingiii.shed  by  merger, 
in  the  estate  of  the  creditor,  although  the 
legacy  is  not. 

Judgmait  of  the  lower  courts  reversed^ 
and  judgment  on  the  pleadings  for  tfie 
plaintiff  in  error, 

Jones,  Lytle  &  Jones,  for  Plaintiff  in 
Error. 
/  T.  Holmes,  for  Defendant  in  Error. 

(To  appear  in  51  Ohio  St.) 


SITPSEHS  COURT  PROCEEDINGS. 

Cases  on  the  General  Docket  are  called  up  to 
and  Including  No.  3187. 

Regnlar  cases  for  oral  argument  (exclusive 
of  cases  taken  out  oi  their,  order)  are  as- 
signed to  No.  2606:    No  further  assignment  of 


regular  cases  for  oral  argument  is  probable  be- 
fore close  of  year, 

Tuesday,  November  20,  1894. 
General  Docket. 

2484  The  Ohio  Southern  Railway  Company 
V.  Pavey  &  Pavey.  Error  to  the  Circuit  Courf 
of  Fayette-  county.    Judgment  affirmed. 

2498.  William  G.  Ailen,  executor,  etc.,  v. 
The  Amazon  Insurance  Company.  Error  to 
the  Superior  Court  of  Cincinnati.  Judgment 
aifirmt-d. 

2  00  Joseph  Hull  v.  William  I.  Hull  et  al. 
Error  to  the  Circuit  Court  of  Lucas  county. 
Judjoneht  nffirnied. 

2609.  Alnion  Bailey  v.  The  North wtstt-rn 
Ohio  Natural  Gas  Company.  Error  to  the 
Circuit  Court  of  Lucas  county.  Judj^ment  af- 
firmed. 

201*5;  Malone  Brothers  &  Ehrnhart  v.  The 
Walton  Architectural  Iron  Company.  Erro  to 
the  Circuit  Court  ol  Williams  county.  Judg- 
ment aifiniied. 

:i054.  James  P.  Wiison.  >iuanlian  of  John 
Infield,  v  Peter  Fulwiler.  Error  to  the  Cir- 
cuit C  urt  of  Mahoninf;  county.  Judgment 
affirmed  un  ground  stated  in  the  opinion  in 
Peter  Pullwci<*r  v.  John  Infield's  Guardian,  6 
Ohio  C.  C.  Rt-p..  .li>.    -Minshall.  J  ,  diss-,  iils 

J^</61,  Lina  Beeclu  r  v  S.  M.  Dunlap  and  H. 
M  kulison  Jf  Error  to  the  Circuit  Court  of 
Ha'inilton  count  v.  ]Utl^nienl  afiirnicd.  Per 
curiam  report 

;i(i6.i  James  E  f  inl  v  v.  The  First  National 
Bank  of  Sniithfield,  Ohi  ..  Error  to  the  Cir- 
cuit Com  t  Ol  Jefferson  county.  Judj^Uicnt  of 
thi'  Circuit  Court  rcverse<l  and  that  of  the 
Common  Pleas  alfirmed.  on  the  authority  of 
Mandeil  v.  McClave  4r.  Ohio  St..  407. 

3064.  The  City  of  Toledo  v.  Lc>;reiia  Lewis. 
Error  to  the  Circuit  Court  of  Lucas  county. 
Judgment  affirmed. 

:>0(56.  F.  K.  Losh  41  m^  A.  \V.  Losh.  executors, 
etc..  V.  Charles  .\lbejt  Drake  et  a'.  Error  to 
ihe^Ctrcut  Courf  of  Clintim  county.  Judg- 
ment affirmed.    ' 

:^»72.  The  Nalionnl  Union  v.  WiIH;mi  F. 
Harn.  Error  lo  the  Ci  cujI  Court  of  Kichland 
county.    Judgm.  nt  atfinned. 

:i078  Ida  tyl.ir  v.  The  Knights  of  Pythias 
Fraternal  As^ici  tion  of  Ohio.  Error  lo  the 
Circuit  Court  of  Man'tin  county.  Judgment 
affirmed. 

3082.  Chr  bioplfer  J  O'Rourke  v.  Ellen 
O'Rourke.  Error  lo  the  Circuit  Court  of 
Richland  cuunty.     ludvimenl  aflirmed. 

;i080.  James  E  Potts  ei  al.  v.  J.  M.  Davids 
et  al.  Error  to  the  Circuit  Court  of  Union 
county     Judgment  affirmed 

The  follow  ng  canst  s  on  the  general  Docket 
have  been  dismissed  fur  want  <»f  preparation  : 

»I81.  Samuel  Fi.  N  ece  v.  Henry  C.  Cordrey 
Error  to  th    C  rcuit  Court  of  Wood  county. 

•308^.  Aaron  johnsoh  v.  Board  o  Euucation 
Ol  New  Holl.'nd  Special  School  Di  tuct.  Error 
to  the  Circuit  Court  o    Pickaway  county. 

3091.  Jacob  Hflinkte  V.  Nicholas  C.  Brown, 
administrator.  Error  to  the  Circuit  Couit  of 
Licking  county. 


96 


OHIO  LEGAL  NEWS. 


3092.  Jacob  Helmkee  v.  Grafton  D.  Laws. 
Error  to  tke  Circuit  Court  of  Licking  county. 

3093.  Jacob  Helmkee  v.  Gratton  D.  Laws  et 
al.  Error  to  the  Circuit  Court  of  Licki  g 
cbunty. 

3112.  Dora  Shaffer,  executrix,  v.  Jacob  V. 
Hartman  et  al.  Error  to  the  Circuit  Court  of 
Wayne  county. . 

3127.  Margaret  Hartenstein  v.  Ohio,  ex  rel 
John  Dunston.    Error  to  the  Circuit  Court  of 
Mahoning  county. 

3128.  The  Northwestern  Ohio  Natural  Gas 
Company  v.  David  Luce.  Error  to  the  Circuit 
Court  of  Hancock  county. 

3129.  John  Bright  et  al.  v.  Daniel  Rodecker. 
Error  to  the  Circuit  Court  of  Hancock  county. 

3139.  Baker,  Gray  8i  Co.  v.  Henri  H.  Suy- 
dam.  Error  to  the  Circuit  Court  of  Lucas 
county. 

3158.  The  Central  Ohio  Natural  Gas  and 
Fuel  Company  v.  Walter  Collins  et  al.  Error 
to  the  Circuit  Court  of  Franklin  county. 

3167.  Francis  Hutchinson  v.  The  City  of 
Zanesville.  Error  to  the  Circuit  Court  of 
Muskingum  county. 

3171.  The  Tom  Corwin  Coal  Company  et 
al.  V  Joseph  B.  Clemenis.  Error  to  the  Cir- 
cuit Court  of  Jackson  county. 

3173.  Elizabeth  Schroll  et  al.  v.  Daniel  S. 
Amback  et  al.  Error  to  the  Circuit  Court  of 
Franklin  county. 

3182.  C.  H,  Bennett  et  al.  partners,  etc.,  v. 
John  D.  King.  Error  to  the  Circuit  Court  of 
Hamilton  countv. 

Motion  Docket. 

2278.  The  Ohio  Valley  Gas  Company  v. 
John  Lyth  &  Sons,  partners,  etc.  Motion  by 
defendants' to  dismiss  for  failure  to  file  correct 
printed  record  in  cause  No.  3493,  on  the  gen- 
eral docket.  Oral  argument  requested. 
Motion  overruled.  Ordered  that  the  printed 
record  on  file  be  stricken  from  the  files  and 
that  the  plaintiff  in  error  have  thirty  days 
from  November  20,  1894,  for  printing  and  fil- 
ing a  corrected  record. 

2299.  James  A.  Waddell,  assignee,  etc.,  v.  H. 
P.  Piper  et  al.,  executors,  etc.  Motion  by 
plaintiff  to  advance  cause  No.  3462  on  the  gen- 
eral docket.    Motion  overruled. 

2280.  Leroy  M.  Ludwig,  administrator,  etc., 
v.  The  C,  H.  &  D.  Railroad  Company. 
Motion  by  plaintiff  to  advance  cause  No.  3737 
on  the  general  docket.    Motion  allowed. 

2281.  The  City  of  Cincinnati  et  al.  v.  Daniel 
Bartley  et  al.  Motion  by  plaintiffs  to  advance 
cause  No.  399.8  on  the  general  docket  Motion 
allowed.  ,      ^. 

2282.  Daniel  Bartley  et  al.  v.  the  City  of 
Cincinnati  et  al.  Motion  by  p  aintiffs  to  ad- 
vance cause  No.  3999  on  the  general  docket 
Motion  allowed. 

2283  George  Schemann  v.  Henr>;  J.  Trink- 
ner  et  al.  Motion  by  plaintiff  for  injunction 
in  cause  No.  4263  on  the  general  docket 
Motion  overruled. 

2284  The  City  of  Cincinnati  v.  The  Delhi, 
Industry  and  Miami  Turnpike  Company. 
Motion  by  defendant  to  advance  cause  No. 
4188  on  the  general  docket     Motion  allowed. 


2285.  John  H.  Cox  v.  Maiy  A.  Rose 
Motion  by  plaintiff  t6  reinstate  cause  No.  4057 
on  the  general  docket  Motion  allowed  by 
consent  of  parties. 

2286.  William  H.  Garrett  et  al.  v.  J.  F. 
Bonn.  Mo  ion  by  plaintiff  to  reinstate  cause 
No.  4079  on  the  general  docket  Motion 
allowed  by  consent 

The  following  causes  have  been  filed  in  the 
Supreme  Court  of  Ohio  since  November  14, 

1894: 

4276.  John  L.  Persinger  v.  George  W. 
Thurston.  Error  to  the  Circuit  Court  of  Fay- 
ette county.    John  Logan  for  plaintiff. 

4277.  James  Zimmerman  v.  Joseph  Hidy. 
assignee,  et  al  Error  to  the  Circuit  Court  of 
Fajrette  county.  Harper  and  Harper  for 
plaintiff-;  Joseph  Hidy,  Humphrey  Jones,  W. 
C.  Tanzey  ana  Vandenlan  &  Chappin  for  de- 
fendants. 

4278.  Alexander  Gibb  v.  Elmer  E.  Town- 
send,  receiver.  Error  to  the  Circuit  Court  of 
Huron  county.  A.  M.  Beattie  for  plaintiff; 
Andrews  Bros,  for  defendant 

4279.  In  the  matter  of  the  application  of 
Daniel  Turner  for  a  writ  of  habeas  corpus. 
Greene  county.     M.  J.  Hartley  for  petitioner. 

4280.  The  State  oi'  Ohio,  on  complaint  of 
David  Gordon,  v.  The  Oak  Harbor  Gas  Co. 
Error  to  the  Circuit  Court  of  Ottawa  county. 
C.  I.  York  and  John  Duff;  Thos.  J.  Marshall. 

4281.  Albert  O.  Barnes,  trustee,  etc.,  v. 
Linard  Rowland  et  al^  executors,  et  al.  Error 
to  the  Circuit  Court  of  Harrison  county.  A- 
O.  Barnes  &  J.  M.  Garvin ;  D.  A.  HbUings- 
worth. 

4282.  •  The  City  of  Cincinnati  ^.  The  Cin- 
cinnati Gas  Light  and  Coke  Co.  Error  to  the 
Circuit  Court  of  Hamilton  county.  Frtd  Her- 
tenstein ;  Kittredge,  Wilby  &  Simmons,  Pax- 
ton,  Warrington  8l  Boutet  and  E.  A.  Ferguson. 

4283.  The  City  of  Cincinnati  v.  Charles  J. 
Steadman.  Error  to  the  Circuit  Court  of 
Hamilton  county.  Fred  Hertenstein;  Healy 
&  Bnannan. 

428*.  The  City  of  Cincinnati  v.  Charles  J. 
Steadman.  Error  to  the  Circuit  Court  of 
Hamilton  county.  Fred  HertenAein;  Healy 
&  Brannan. 

4285.  Maggie  B.  Minhear  v.  Emma  Hollo- 
way.  Error  to  the  Circuit  Court  of  Morrow 
county.  L-  K.  Powell  &  John  D.  DeGolley ; 
John  H.  Connolly  &  W.  P.  Vaughan. 

4286.  The  Farmers'  National  Bank,  at  Find- 
lay,  Ohio,  v.  E.  Morton  et  al.  Error  to  the 
Circuit  Court  of  Hancock  county.  A.  &  F.  P. 
Blackford ;  J.  A.  &  E.  V.  Bope,  John  M.  Doty 
and  John  Poe. 

4287.  William  R.  Ryan,  sheriff,  v.  Root  8i 
McBride.Bros.  Error  to  the  Circuit  Court  of 
Cuyahoga  county.  Pet^r  Zucker  and  Burton 
&  Dake;  Squire,  Sanders  &  Dempsey. 

4288.  Adolph  Mahrer  v.  Root  &  McBride 
Bros.  Error  t<x  the  Circuit  Court  of  Cuyahoga 
county.    Peter  Zucker  and  Burton  &  Dake. 

4289.  Adolph  Mahrer  v.  Root  &  McBride 
Bros.  Error  to  the  Circuit  Court  of  Cuyahoga 
county.  Peter  Zucker  and  Burton  &  Dake; 
Squire,  Sanders  &  Dempsey.     . 
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COMMUNICATIONS  SOLICITED. 

Coniribuiions,  items  of  news  about  courts^ 
judges  and  lawyers;  queries  or  comments; 
criiicisms  on  various  law  questions;  addresses 
on  legal  topics,  or  discussions  upon  points  oj 
interest,  as  well  as  important  decisions,  are 
solmtidfrom  fnembers  of  the  bar  and  those 
interested  in  legal  proceedings. 


The  first  installment  of  one  hundred  and 
twelw  sniU  was  recently  filed  in  the  Hamilton 
cwmty  Common  Pleas  Court  at  Cincinnati, 
>gaiost  keepers  of  houses  of  ill  fame  in  that 
city,  and  the  owners  of  the  property  so  used; 

These  suits  arc  brought  under  the  acjt  (91  O. 
L^  300  and  301 )  providing  a  penality  of  $350 
for  etch  sale  or  giving  away,  of  intoxicating 
liquor  in  a  house  of  bad  repute.  The  informer 
rccttvea  one-third  of  the  amount  recovered, 
the  other  two-thirds  going  into  the  county 
trcttuiy. 

Wc  send  out  with  this  issue,  the  index  to 
^Itme  1.  Legai,  News,  comprised  of  the 
Toledo  Legal  News  twenty-one  numbers,  and 
five  numbers  of  the  Ohio  Lbgai^  News.  This 
n»akes  the  volume  ready  for  binding.  To  those 
»ho  will  send  us  the  complete  numbers  of  vol- 
nmc  I,  postpaid,  we  will  return,  without  mail 
or  express  charge,  a  bound  volume  for  seventy 
^«»ts,  or  fifty  cents  if  the  customer  pays  the 
return  charges.  '  We  have  the  bound  volumes 
on  hand  and  will  send  without  delay.  Missing 
numbers  are  ten  cents  each.  The  volume  con- 
tains a  large  number  of  important  Ohio  cases, 
"**»y  of  which  have  never  been-  included  in 
•»T  other  publication,  and  should  be  preserved 
"*«vwy  library. 


Judge  Kumler,  of  Cincinnati,  recently 
granted  a  writ  of  mandamus  compelling  the 
directors  of  a  Catholic  cemetery  to  allow  one 
Aloysins  Son  ten  tag,  to  remove  the  bodies  of 
his  children  interred  in  that  cemetery. 


The  December  session  of  the  United  States 
Court  of  Appeals  opens  on  the  fourth  day  of 
December,  at  Cincinnati.  There  are  twenty 
cases,  stipulated  for  trial,  and  the  session  will 
last  for  two  weeks. 


Suit  w§4^.  recently  instituted  in  the  Superior 
Court  of  Cincinnati,  by  the  Robinson  Opera 
House  Company  against  the  Wilbur  Opera 
Company,  for  damages  for  breach  of  contract, 
in  failing  to  appear  in  that  house.  Judge 
Smith,  of  the  Superior  Court,  immediately  dis- 
missed the  case  because  the  papers  showed  that 
the  contract  called  for  performances  on  Sun- 
day, a  fact  which  the  court  said  made  the  con- 
tract clearly  illegal  under  the  Ohio  statutes. 


The  case  of  The  Farmers^  National  Bank 
of  Findlay,  Ohio,  v.  E.  Morton  et  at,,  has  been 
filed  in  the  Ohio  Supreme  Cf^urt. 

The  case  is  a  contest  over  the  priority  of  litns 
on  the  property  of  the  Findlay  Bottle  Com- 
pany, which,  on  the  petition  of  Clarence  H. 
Emerson,  was  thrown  into  the  hands  of  a  re- 
ceiver in  July,  1893,  R.  J.  Kibler  being  ap- 
pointed receiver.  The  Bottle  Company  had 
executed  a  chattel  mortgage  to  the  Farmers ' 
National  bank  for  $3,500.  The  operatives  of 
the  company  held  a  lien  upon  this  chattel  prop- 
erty and  the  common  pleas  court  decided  the 
operatives'  wages  had  priority  to  the  chattel 
mortgage.  The  Farmers*  National  bank  car- 
ries the  case  up. 

The  case  of  Maggie  B,  Minnear  v.  Emma 
Holloway,  of-  Morrow  county,  has  reached  the 
Ohio  Supreme  Court 

The  suit  arises  under  the  Adair  liquor  law. 
Mrs.  Hoiloway,.in  May,  1889,  recovered  ;*625  in 
damages  and  $182.61  in  costs,  against  Benjamin 
F.  Minnear,  a  saloon-keeper,  for  selling  liquor 
to  her  husband,  who  she  declared  was  an 
habitual  drunkard. 

Minnear,  when  proceedings  were  taken  to 
enforce  the  judgment,  set  up  the  claim  that  he 
was  not  the  owner  of  the  proper^  it  was  sought 
to  levy  on,  but  that  it  belonged  to  his  wife* 
The  common  pleas  court  held  for  the  saloon- 
keeper's wife,  but  the  circuit  c  urt  reversed 
the  decision  and  gave  a  judgment  for  $80488 
and  $182.61  costs.  Mrs.  Minnear,  the  saloon- 
keeper's wife,  carries  the  case  tip  for  final 
hearing. 
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In  the  murder  case  of  the  State  of  Ohio  v. 
Cain,  recently  tried  in  the  Hamilton  county 
Court  of  Common  Pleas,  Judge  Evans  declined 
to  per  11  it  the  wife  ol  the  defendant  to  testify. 
She  was  a  witness  for  the  atate.  The  defend- 
ant attempted  to  kill  her  by  shooting.  One 
of  the  bullets  struck  and  killed  her  babe^ 
which  she  held  in  her  arms.  Section  7284  of 
the  Ohio  Revised  Statutes  provides  that  either 
husband  or  lyife  may  testify  against  the  other 
as  to  cruelty  or  neglect  to  a  child'under  ten 
years  of  age.  It  waa  contended  by  cdunsel 
for  the  state  that  un  ler  this  section,  ^e  wife 
could  testify  to  the  killing  of  their  child  by 
the  husband.  Judge  Evans  held  that  it  was 
the  purpose  of  the  statute  to  provide  a  witness 
for  a  child '  treated  with  cruelty  or  neglect, 
which  was  not  the  case  at  bar.  Another  ground 
upon  which  the  competency  of  the  vrife-'s  testi- 
mony was  urged  to  be  competent  was,  that 
section  7284,  having  provided  that  a  husband 
or  wife  may  testify  to  a  personal  injury  by  one 
to  the  other,  And  the  Supreme  Court  having 
held  in  IVareham  v.  The  Sta/t,  reported  in  ^ 
O.  S.,  that  the  iotent  follows  the  acty  the  wifci 
could  testify  in  the  case  at  bar  where  the  shot 
which  ki  led  the  child',  was  intended  -for  her. 
'  But  the  totirt  declined  to  take  that  view  and 
wQuld  not  permit  the  wi'e  to  testify. 


EDWARD  BISSSLL. 

Death,  in  claiming  another  of  the  older 
members  of  the  Toledo  bar>.  selected  a  man 
whose  n  ^me  has  long  been  associated  with  the 
history  o>  the  city,  not  only  as^a  bright  light 
in  the  professiotiat  world  but  as  a  man  of  great 
mornl  worth.  Looking  at  the  character  of  Ed- 
ward Bissell  from  a  lawyer's  standpoint,  there 
is  little  danuer  of  overrating  his>ttainments. 
Among  his  brother  lawyers,  who  knew  him 
best,  he  will  live  as  a  great  lawyer,  «ttd, 
had  his  physical*  strength  been,  even  in  a 
measure,  proportionate  with  his  legal  knowl- 
edge and  intellectual  ability,  he  might  have 
claitned  much  more  of  the  world's  honor  and 
praise ;  but  early  in  his  professional  career  his 
health  became  precarious.  Ifi  fact,  soon  after 
he  bej^an  the  prnctice  of  law  in  Toledo,  he 
was  obliged  to  give  up  business  here  and  go 
south.  Returning  about  two  years  later,  he 
again  became  an  active  practitioner  in  Toledo 
and  for  over  thirty  yenrs  was  the  senior  mem- 
ber of  the  firm  of  Bissell  &  Gorrill.  During 
that  time,  he  was,  notwithsfanding  his  delicate 
health,  a  tireless  student  and  worker.  In  the 
preparation  and  presentation  of  cases,  he  was 
wonderfully  thorough.  His  arguments  were 
always  scholarly  and  comprehensive,  and  he 
possessed,  to  a  remarkable  extent,  the  power 
of  ex.)ressing  much  -in  a  few  well  chosen 
words. — ToUdp  Legal  News, 


BSLL  ISLSPHONS  QUESTION. 

Upon  the  decision  of  the  United  States 
Supreme  Court,  in  the  case  of  The  Bate 
Refrigerator  Company  V.  Sulzberger^  nonvr 
pending  before  that'  tribuo^,  depends 
the  fate  of  the  Bell  telephone  monopoly. 
Although  only  $200  is  nominally  in- 
vblved  in  the  above  case  concerning  a 
patent  ice  refrigerator,  the  question  at 
issue-is  whether  an  American  patent  ex- 
pires at  the  same  time  that  any  previ- 
ously granted  foreign  patent'  expires. 
This  turns  upon  the  construction  of  sec- 
tion 4887,  Revised  Statutes.  That  sec- 
tion is  as  follows : 

"  No  person  shall  be  debarred  from  receivitig 
a  patent  for  his  invention  or  discovery,  nor 
shall  any  patent  be  declared  invalid  by  reason 
of  its  havmg  been  first  patented,  or  caused  to  ■ 
be  patented,  in  -  a  foreign  country  unless  the 
same  has. b^en  introduce  into  public  use  in 
the  United  States,  for  mo^e  than  two  years 
prior  to  the  application.  But  every  patent 
granted  for  an  invention  which  has  been  pre- 
viously patented  in  a  foreign  country  shall  be 
so  limited  as  to  expire  at  the  same  time  with 
the  foreign  patent,  or,  if  there  be  more  than 
one,  at  the  same  time  with  the  one  having  the 
shortest  term,. and  in  no  case  shaU  it  be  in 
force  more  than  seventeen  years."  . 

'  The  full  term  of  an  American  patent 
is  seventeen  years ;  the  term  of  foreign 
patents  is  usually  shorter,  often  no  more 
than  fourteen  years.  The  Supreme  Court 
has  never  decided  whether  an  Ametican 
patent  expires  concurrently  with  a  pre- 
viously granted  foreign  patent  or  not. 
That  is  the  issue  involved  in  the  famous 
Berliner  patent  which  the  telephone 
monopoly  controls.  The  Circuit  Courts, 
however,  have  several  times  construed 
the  statute  bearing  upon  this  matter  to 
mean 'precisely  what  it  would  appear  to 
any  layman  to  mean,  and  the  result  is 
that  many  American  patents  have  been 
regarded  as  having,  expired  after  twelve 
or  fourteen  years*  existence,  because 
foreign  patents  for  the  same  invention 
then  expired.  The  telephone  monopoly 
claims  that  the  life  of  a  patent  does  not 
date  from  the  application;  but  from  the 
date  the  patent  is  granted,  and  that  is  a 
most  important  point  for  the  Supreme 
Court  to  decide,  since,  if  that  view  is 
maintained,  important  patents  belonging 
to  the  telephone  monopoly  began  their 
life  only  a  little  over  two  years  ago,  al- 
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though   the   application   for  them   was 
made  in  1877. 

There  is  a  notable  array  of  legal  talent 
in  the  case. 

James  T.  Carter,  who  has  an  annual 
retainer  from   the   Bell  company,  tor  a 
large  sum,  and  who  had  been  voted  by 
congress  $15,000  extra  compensation  for 
his  services  before  the  Behring  sea  arbi- 
tration, appears  as  principal  attorney  for 
the  Bell  company.    Associated  with  him 
is  Judge  Mitchell,  of  Connecticut,  a  for- 
mer commissioner  of  patents,  who  stands 
very  near  to  the  head  of  the  bar  of  pat- 
ent lawyers,  and  who  also  is  one  of  the 
leading  lawyers  for  the  Bell  Telephone 
Company.      Engaged   with  these  attor- 
neys is  J.  J.   Storrow,   of  Boston,   who 
has  been  for  many  years  the  chief  legal 
dependence     of     the     Bell    Telephone 
Company  in  the  matter  of  patents,  and 
who  is  said  to  draw  an  annual  salary 
from  that  company  of  $30,000.     On  the 
other  side  are  Wheeler  H.  Peckham,  of 
New  York,  whom  President  Cleveland 
nominated  last  year  to  be  associate  jus- 
tice of  the  supreme  court,  but  who  was 
defeated  owing  to  the  opposition  of  Sen- 
ator Hill,  of  New  York ;  Edmbnd  Whit- 
more,  Benjamin  H.  Bristow,  ex-secretary 
of  the  treasury  and   formerly  solicitor 
general ;  Leonard  £.  Curtis  and  Charles. 
H.Aldrich,  of  Chicago,  who  was  solicitor 
general   of   the    United    States    under 
Harrison. 

These  latter  gentlemen  represent  the 
telephone  companies  which  have  been 
organized  to  enter  into  competition  with 
the  Bell  company,  but  which  have  dis- 
covered that  they  cannot  successfully  do 
this  unless  it  shall  be  determined  that 
the  patent  upon  the .  microphone  trans- 
initter,  which  has  already  expired  in 
Europe,  shall  be  deemed  to  have  expired 
in  this  country. 

The  counsel  for  the  opposing  tele- 
phone companies  take  the  ground  that 
the  language  of  the  federal  statute  itself, 
^  well  as  every  dictate  of  public  policy 
and  prudence,  requires  the  United  States 
court  to  determine  that  the  patents,  in- 
cluding the  telephone  patent,  expire  the 
%  of  the  expiration  of  the  foreign  pat- 
wits  withoutreference  to  the  date  ot  the 
apphcatiou;  that  the  court  by  an  inter- 
pretation of  the  statute  as-  desired  by 


the  telephone  side  of  the  case  ought  not 
to  attempt  to  afford  the  reliet  which 
congress  has  repeatedly  refused,  or  tailed, 
to  give ;  and  that,  if  the  side  of  the  case 
which  is  represented  by  the  lawyers  for 
the  Bell  Telephone  Company  shall  be 
supported  by  the  court,  the  result  will 
inevitably  be  that  all  inventors,  both  do- 
mestic and  foreign,  will  first  apply  for  a 
patent  in  the  United  States.  The  result 
will  also  be  that,  unless  the  present  pat- 
ent law  shall  be  changed,  there  will  be 
interminable  delays  in  the  patent  office. 

It  appears  that  the  United  States  Su-  . 
preme  Court  has  already  rendered  a  de- 
cision covering  some  of  the  vital  princi- 
ples in  this  suit  against  the  Bell  Tele- 
phone Company.  In  the  case  of  Sie- 
mansv.  Sellers,  123d  United  States  Re- 
port, it  was  decided  that  a  domestic  pat- 
ent, issued  when  the' act  of  1836  was  iri 
lorce,  was  limited  to  fourteen  years  from* 
the  date  of  the  English  patent,  not  with- 
standing the  fact  that  the  domestic  pat- 
ent bore  a  later  date.  And  in  the  case 
of  Marsh  v.  Nichols,  128th  United  States 
Report,  a  similar  principle  was  laid  down 
that  no  vested  right  was  acquired  by  a 
mere  application  for  a  patent. 

If  this  case  shall  be  decided  in  favor 
of  the  Bell  Telephone  Company,  it  is 
probable  that  it  will  give  an  impetus  to 
that  legislation  which  has  been  so  lon.sj 
demanded,  and  which  will'make  it  im- 
possible for  an  application  to  again  be  so 
lopg  held  up  in.  the  Patent  Office,  and 
which  will  also  adopt  the  principle  of 
the  law  of  patents  in  many  foreign  coun- 
tries that  no  patent  can  be  locked  up  in 
the  safe  of  monopolists  and  be  withheld 
from  public  use ;  that,  on  the  contrary, 
every  patent  issued,  which  shall  not  be 
used  for  a  period  of  two  years  from  the 
date  of  i&sue,  shall  be  forfeited  and  be 
available  for  the  iise  of  the  general  pub- 
lic. 


SMBSZZLEMSNT—WHAT  CONSTITUTES. 

[Court  of  Appeals  of  Kentucky.] 

September  22,  1894. 

Commonwealth  v,  Clifpord. 

To  constitute  embezzlesnent,  the  money  ap- 
pf-opriated  need  not  have  been  intrusted  to  the 
accused  by  the  owner  thereof,  and  it  is  suffi- 
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cient   if  the   money  was   consigned   to   his. 
employer,  who  intrusted  it  to  him. 

Lewis,  J. 

The  question  on  this  appeal  by  the 
commonwealth  is,  whether  the  lower 
court  properly  sustained  a  demurrer  to 
the  following  indictment:  "The  grand 
jury  *  *  *  accuse  Frank  I<.  Clfford 
of  the  crime  of  embezzlement,  com- 
mitted as  follows:    The  said  Frank  L. 


Glifford, 


♦    ♦    ♦ 


pn day  of  May, 


1892,  and  before  finding  of  this  indict- 
ment, being  a  servant  in  the  employment 
of  the  Adams  Express  Company  at 
Stanford,  a  copartnership  authorized  to 
do  business,  and  doing  business,  as  a 
common  carrier  of  packages  ot  money, 
goods,  and  other  things  of  value,  did 
fraudulently  and  feloniously  convert  to 
his  own  use  one  hundred  dollars,  *  * 
*  which  said  money  thus  appropriated 
had  been  intrusted  to  said  Adams  Ex- 
press Company  at  Dallas,  Texas,  to  be 
conveyed  by  it  to  Stanford,  and  delivered 
at  said  place  to  one  M.  E.  Hulett,  the 
owner,  and  entitled  to  possession  of  the 
same.  .  But  said  CliflFord,  who  was  the 
servant  and  local  agent  of  said  Adams 
Express  Company  at  Stanford,  received 
said  package,  which  was  conveyed  by 
said  company  at  Stanford,  and  intrusted 
to  said  Clifford,  as  agent  aforesaid,  to  be 
delivered  to  said  Hulett,  and  the  said 
Clifford  failed  and  refused  to  deliver  said 
package  to  said  Hulett,  and  fraudulently 
embezzled  and  converted  the  same  to  his 
own  use,**  etc. 

Embezzlement,  as  defined  in  Bishop 
on  Criminal  Law  (section  567),  upon 
authority  of  numerous  cases  cited,  is  a 
sort  of  stationary  larceny,  committed  by 
servants  and  other  like  persons,  where 
there  is  a  trust  reposed,  and  therefore  no 
trespass,  so  that  the  act  would  be  larceny 
at  the  common  law.  And  in  1  Bouv. 
Law  Diet.  p.  686,  it  is  said,  in  relation  to 
various  statutes  in  this  country  and  Eng- 
land on  the  subject:  "The  general 
object  of  these  statutes  doubtless  was  to 
embrace,  as  criminal  offenses  punishable 
by  law,  certain  cases  where,  although  the 
moral  guilt  was  quite  as  severe  as  in 
larceny,  yet  the  technical  objection  aris- 
ing from  the  fact  of  a  possession  lawfully 
acquired  by  the  party  secured  him  from 
punishment."  The  distinction  between 
the  two  offenses,  and  reason  for  making 


what  is  called  "embezzlement"  punish- 
able by  statute  beings  so  plain,  the  simple 
inquiry    in   this    case    is    whether    the 
offense,  as  charged,  is  provided  against 
in  section  1208,  St.  Ky.,  as  follows:     "If 
any  carrier,  porter  or  other  person  to 
whom  money  or  other  property  or  thing 
which  may  be  the  subject  of  larceny  may 
be  delivered  to  be  carried  for  hire,  or 
any  other  person  who  may  be  entrusted 
with  such  property,  embezzle  or  fraudu- 
lently convert  to  his  own  use,  either  in 
mass*  or  otherwise,  before  delivery  thereof 
at  the  place  or  to  the  person  to  whom 
the  same  .were  to  be  delivered,  he  shall 
be   confined    in    the    penitentiary    not 
less  than  one  or  more  than  five  years." 
It  seems  to  usall  the  essential  conditions 
of  a  complete  offense  under  that  section 
are    stated    in    the    indictment.     It    is 
alleged   the    accused    wrongfully    and 
fraudulently  took  and  carried  away  the 
property  of  another  with  felonious  intent 
to  convert  it  to  his  use,  which  would 
have  constituted  larceny,  but  for  the  fact 
that  the  money  was  intrusted  to  him  to 
be  delivered  to  the  owner.    That  made 
the  act  embezzlement,  described  in,  and 
made  punishable  by,  the  statute  referred 
to.    It  does  not  seem  to  us  at  all  neces- 
sary   that    the .  owner   should   consign 
directly  to  the  person  who  takes  aqd  ap- 
propriates the  money    or  property,   in 
order  to  make  a  complete  offense;  it 
being  sufSicient  if   the  accused,   being 
intrusted  therewith  and  in  lawful  posses- 
sion   thereof,    fraudulently    takes     and 
carries  away  such  personal  property  with 
felonious  intent  to  appropriate  it  to  his 
own    use.      Otherwise,    servants    and 
agents  who  have  better  opportunity  to 
commit,  and  more  frequently  commit  the 
offense  in  question  than  any  other  class 
of   persons,  who  in   nearly  every  case 
escape.     In  our  opinion  it  was  error  to 
sustain  the  demurrer  to  the  indictments, 
and  the  judgment  is  reversed  and  case 
remanded,  that  the  demurrer  be  over- 
ruled, and  other  proceedings  consistent 
with  this  opinion  be  taken. 

Note— Embezzlement  is  a  crime  nnknown 
to  the  common  law  bnt  depends  entirely  upon 
statutory  enactments.  It  nas  been  called  stat- 
utory larceny  (Siaie  v.  U^o/ffM  La.  Ann.  1153; 
Leonard  v.  State ^  7  Tex.  App.  417 ),  and  may  be 
defined  as  a  fraudulent  appropriation  to  one's 
own  use  of  the  money  or  goods  of  another 
which  was  intrusted  to  his  care  as  servant. 
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bailee  or  otherwise.  6  American  &  Bnfi^lish 
Boqrdopaedia  of  Law,  page  461 ;  /Cer  v.  People ^ 
110  in.  629;  State  V,  Mason,  108  Ind.  48;  State 
T.  Bttldwin^^bl  Iowa,  266;  Commonwealth  v. 
IMey,  62  Mass.  64;  Chaplin  v.  Ue,  18  Neb. 
440l  Though  kindred  to  theft  embezzlement 
is  a  separate  and  distinct  offense.  Theft  in- 
volfes  the  idea  of  an  unlawful  acquisition, 
whereas  embezzlement  is  a  fraudulent  conver- 
sioQ  of  personal  property  after  its  possession 
bis  been  lawfully  acquii^  Simco  v.  State,  8 
Tex.App.  406;  ^^tatey.  Baumhager,  28  Minn. 
22S.  The  fraudulent  conversion  may  be  con- 
mmmated  in  any  manner  capable  of 
eiecting  it  and  its  commission  is  a  question 
of  lact,  and  not  of  pleading,  when  the  indict- 
ment charges  that  the  defendant  did  embez- 
zle, fraudulently  misapply  and  convert  to 
his  own  use  the  property  intrusted  to  him. 
Imard  v.  State  7  Tex.  App.  417.  It  is  often 
said  that  embezzlement  is  only  a  breach  of 
trust,  but  this  is  claimed  to  be  misleading,  for 
it  is  one  species  of  a  breach  of  trust  which  has 
bea  declared  criminal  by  statute:  6  American 
&  English  Bncyclopsedia  ot  Law,  page  45S. 
And  see.  Commonwealth  v.  Hayes  80  Mass.  63. 
It  is  said  that  the  person  charged  with  embez- 
zlement must  have  been  an  agent,  clerk  or 
servant  and  must  have  come  into  possession  of 
the  money  or  chattels  alleged  to  have  been 
embezilcd  by  virtue  of  his  employment  in 
soch  capacity.  People  v.  Sherman,  10^  Wend. 
2^;  Rig,  V.  Goodboay,  8  Car.  &  P.  666.  But 
vhoe  one  places  his  money  in  the  hands  of 
mother,  relying  np<»n  his  honesty  or  responsi- 
bility for  its- return  with  a  stipulated  interest, 
then  a  failure  of  the  partv  to  properly  account 
for  the  money  so  received  will  not  subject  him 
to  a  criminal  prosecution  for  embezzlement 
Cribs  y.  Heopie,  82  liL  425.  Intent  to  convert 
foods  or  property  to  one's  own  use  is  a  neces- 
sary element  in  embezzlement,  and  therefore 
before  the  offense  can  be  made  out  it  must 
distinctly  appear  that  the  respondent  has 
icted  with  a  felonious  intent  and  made  an  in- 
tentionally wrong  disposal,  indicatinga  design 
to  cheat  and  deceive  the  owner.  People  v, 
Treadwell,  60  CaL  226;  Beaty  v.  State,  »2  Ind. 
228;  People  v.  Galland,  65  Mich.  628;  People 
^.Hmt,i}  Mich.  328;  State  v.  Lyon,  45  N.  I. 
L. 271  Bmbezzlement,  as  contradistinguished 
from  larceny,  is  purely  a  statutory  offense. 
Anything  which  is  indictable  at  common  law 
as  larceny  should  never  be  indictable  under 
a  statute  providing  for  embezzlement,  and 
^  versa.  Pulton  v.  Stat^,  13  Ark.  168;  /Cids 
▼.  People,  81  m.  599.  It  may  be  laid  down  as 
a  seneral  proposition  that  when  property  law- 
jolly  in  the  custody  of  an  employe  or  bailee 
is  criminally  ajmropriated  to^  tne  use  of  such 
employe  or  biiilee  the  offense  may  be  embez- 
demcnt,  but  it  cannot  be  larceny.  Pullman 
▼.  State,  78  Ala.  ^1 ;  State  v.  JVingo,  89  Ind. 
2W;  Stale  v.  Lanier,  89  N.  Car.  517.  Yet 
the  crime  of  embezzlement  embraces  all  the 
dements  of  larceny  except  the  acmal  tiiking 
of  the  proper^  embezzled,  that  being  already 
ngfatfiilly  in  the  possession  of  the  embezzler. 
StaUy,  Baldwin,  70  Iowa.  180*.  And  in  order 
to  sustain  conviction  for  embezzlement  it  is 
neceaaaiy  to  prove  that  the  possession  of  the 


property  as  distinguished  from  its  mere 
custody  was  in  the  defendant  If  the  actual 
or  constructive  possession  was  in  the  owner, 
then  the  wrongful  conversion  would  be  larceny 
and  not  embezzlement.  Commonwealth  \, 
Berry,  99  Mass..  428;  Commonwealth  v. 
Doherty^  127  Mass.  20.— Cwi/ra/  Law  Journal, 


HOMICIDE. 


Declarations  of  Defendant  Prior  to  Commission 
of  Crime. 


[Supreme  Court  of  Penn»-ylvaaia.] 
November  6,  1894 

.COMMONWBAI«TH  V.  WKRUNG. 

The  procurement,  preparation,  snd  use  of  a 
deadly  weapon  upon  the  person  of  snother, 
which  results  in  death,  together  with  declara- 
tions of  the  defendant,  while  being  taken  to 
the  workhouse  sixty  dayd  prior  to  the  shooting, 
that  he  would  kill  his  wife  when  he  got  out, 
foUowed  by  declarations  made  immediately 
after  the  snooting,  that  he  knew  he  had  shot 
his  w  le,  and  w  s  glad  to  hear  that  she  was 
dead,  is  sufficient  to  show  that  all  the  ingredi- 
ents necessary  to  constitute  murder  in  the. 
first  degree  were  proved  to  exist 

In  such  a  case,  where  the  defense  is  in- 
sanity, it  is  not  error  to  instruct  the  jury  that 
**  it  is  for  you  to  say  whether  there  pre  circum- 
stances in  this  case  that  justify  you  in  finding 
as  a  fact,  upon  the  weight  of  the  testimony, 
that  this  man  was  at  that  time  insane.'* 

Appeal  of  Daniel  Werling,  defendant,  from 
the  sentence  of  the  court  of  Oyer  and  Ter- 
miner of  Allegheny  county,  upon  a  verdict  of 
murder  of  the  first  degree  found  against  said 
defendant 

The  assignments  of  error,  for  an  under- 
standing of  this  case,  are  sufficiently  set  forth 
in  the  opinion  of  the  Supreme  Court,  infra. 

Sterrett,  C.  J/ 

Aside  from  the  testimony  relating  to 
the  defense  interposed  by  the  prisoner, 
the  evidence  is  clear  and  practically  un- 
contradicted that  he  procured  the  re- 
volver for  the  purpose  of  killing  his 
wife.  Almost  immediately  thereafter, 
he  purchased  cartridges  and  theri  going 
into  the  basement  of  a  saloon,  he  there 
loaded  the  weapon.  Thus  armed,  he 
went  directly  to  the  Pittsburg  market 
bouse,  and  arriving  at  the  end  of  the 
stall  where  his  wife,  in  a  stooping  posi- 
tion, was  in  the  act  of  waiting  on  a  cus- 
tomer, he  fired  the  first  shot  which,  miss- 
ing her,  struck  the  all  of  the  market 
house.  She  immediately  arose  and  fled 
towards  a  door,    iie  pursued,  and,  when 
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about  five  or  six  feet  from  her,  he  fired 
the  second  shot  which  took  eflect  in  her 
back.  She  shrieked,  and  falling  against 
the  door  it  opened. .  As  she  was  in  the 
act  of  falling  he  shot  her  again.  One 
of  the  shots  struck '  her  below  the 
shoulder  blade,  inflicting  a '  dangerous 
wound  and  one  that   probably    would 

*  have  proved  fatal.  The  other  entered 
the  back  of  her  neck  and  passed 
through  the  spinal  column,  at  the  base 
of  the  brain.  The  latter,  according  to 
the  testimony  of  a  professional  witness 
who    iexamined    the    Grounds,    was  ne- 

'  cessarily  and  almost  instantaneously 
fatal.  In  addition  to  the  procurement, 
preparation  and  use  of  the  deadly 
weapon  upon  the  person  of  his  wife, 
there  was  testimony  to  the  effect  that, 
while  being  taken  to  the  work  house  to 
serve  a  sentence  for  sixty  days,  the  pris- 
oner declared  he  would  kill  his  wife 
when  he  came  out.  When  arrested,  im- 
mediately after  the  shooting,  he  said  to 
the  person  who  held  him:  "I  know  I 
shot  my  wife;  I  intended  to  do  this  long 
ago;"  and  afterward,  when  informed 
that  she  was  dead,  he  said,  **  I  am  d — — 
glad  of  it." 

Other  criminating  testimony,  in  addi- 
tion to  that  above  outlined,  together 
with  considerable  corrobating  evidence, 
might  be  noticed;  but  that  already  re- 
ferred to  is  quite  sufficient  to  show  that 
all  *'the  ingredients  necessary  to  consti- 
tute anurder  in  the  first  degree"  were 
** proved  to  exist"  in  this  case.  Indeed, 
it  is  seldom  that  a  clearer  and  stronger 
case,  ^or  conviction  of  murder  of*  the 
first  degree,  is  presented  to  a  court  and 
jury. 

As  stated  by  the  learned  judge,  the  only 
answer  that  w^  made  to  the  case  pre- 
sented by  the  Commonwealth,  was  **that 
the  prisoner  was  not,  at  the  time, 
capable  of  forming  any  purpose  that 
was  criminal,  or  at  all  events  was  not 
capable  bf  exercising  the  deliberation 
and  premeditation  that  is  necessary  to 
constitute  the  crime  of  murder  of  the 
first  degree ;  that  he  was  insane  and 
therefore  not  responsible  for  his  act  at 
all,  but  that  if  responsible,  his  insanity 
was  of  such  a  character  as  would  reduce 

'  the  offense  of  murder  of  the  first  degree 
to  murder  of  the  second  degree  at 
least."    As  to  this  line  of  defense  the 


court  very  properly  instructed  the  jury 
that  the  burden  of  proof  was  on  the 
prisoner;  and  he  afterward  added:  **It 
is  for  you  to  say  whether  there  are  any 
circumstances  in  this  case  that  justify 
you  in  finding  as  a  fact,  upon  the 
weight  of  testimony,  that  this  man  was 
at  that  time  insane." 

In  this  connection  it  ma^'  be  re- 
marked that  there  was  no  error  in  ex- 
cluding the  offiers  of  testimony  stated  in 
the^last  three  specifications. 

The  objections  to  said  offers  were  well 
taken  and  rightly  sustained. 

The  case  was  fairly  submitted  to  the 
jury  in  a  clear,  concise  and  fully  ade- 
quate charge.  The  fact  of  the  killing 
with  a  deadly  -weapon,  procured  and 
loaded  for  the  purpose,  having  been 
clearly  established,  and  not  controverted 
by  the  prisoner,  it  was  unnecessary  to 
dwell  at  any  considerable  length  op  the 
circumstances  attending  the  commission 
of  the  crime.  Assuming  it  to  be  true 
that  the  prisoner's  wife  died  Irom  the 
eff"ect  of  the  pistol  shot  wounds  or 
wound  inflicted  by  him,  the  court  in- 
structed the  ju|*y,  inter  alia,  that  the 
presumption  of!  law,  arising  therefrom, 
would  be  that  the  offense  was  murder 
at  common  law,  or  murder  of  the 
second  degree  under  our  statute;  and 
hence,  in  order  to  justify  a  conviction  of 
murder  ,of  the  first  degree  it  was  incum- 
bent on  the  commonwealth  to  show  cir- 
cuilistances  that  would  justify  such  a 
finding;  in  other  words,  that  the  bur- 
den o\  raising  the  degree  from  murder 
of  the  second  to  murder  of  the  first  de- 
gree was  on  the  commonwealth. 

The  defense  interposed  by  the  pris- 
oner, together  with  the  law  applicable 
thereto,  was  very  fully  and  fairly  sub- 
mitted to  the  jury.  On  that  branch  of  the 
case,  the  charge  was  more  favorable  to  the 
prisoner  than  the  testimony  warranted. 
After  correctly  explaining  the  law  relat- 
ing to  different  forms  and  degrees  of  in- 
sanity, he  concluded  thus:  "Now  this 
is  the  principle  upon  which  you  will 
act,  and  you  will  apply  the  evidence  to 
that.  If  you  find,  under  the  testimony 
of  the  commonwealth,  that  he  is  guilty 
of  murder  of  the  first  or  second  degree, 
as  I  have  indicated,  then  you  are  to  as- 
certain whether  he  is  responsible  under 
the  principles  that  I  have  just  read,  or, 
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if  he  is-  not  wholly  exonerated,  whether 
his  mental  condition  was  such  as  to  re- 
duce the  grade  of  the  crime  from  murr 
derof  the  first  degree  to  murder  .of  the 
second  degree  by  reason  of  the  fact  that 
he  was  incapable  of  that  deliberation 
and  premeditation  which  the  law  re- 
quires." 

The  second  and  third'  specifications 
of  error  are  not  sustained. 

As  16  the  first  specification,  while  the 
learned  judge  did  not,  in  very  words^ 
instruct  the  jury  that  the  prisoner  "was 
entitled  to  the  benefit  of  any  reasonable 
doubt,  respecting  his  guilt,  or  the  degree 
of  his  oflFense,^'  the  jury,  in  view  of  the 
practically  undisputed  facts  of  the  case, 
could  not  have  failed  to  understand  that 
in  this,  as  in  all  criminal  cases,  it  wa$ 
their  duty  to  give  the  prisoner  the  bene- 
fit of  any  reasonable  doubt  as  to  the 
facts  necessary  to  constitute  the  felony  of 
which  he  was  found  guilty. 

We  are  satisfied  from  an  examination 
of  the  record  that  the  pHsoner  had  a 
fair,  and  impartial  trial.  There  appears 
to  be  nothing  in  the  case  that  would 
justify  us'  in  disturbing  the  verdict  or 
the  judgment  pronounced  theredn. 

The  judgment .  is  therefore  aflSrmed, 
and  k  is  ordered  that  the  record  be  re- 
mitted to  the  court  below  for  the  pur- 
pose of  execution. —  TA^-  Chicago  Legal 


SVIDENCS. 

ContempofineQns  Parol  A^reeaent  not  Compe- 
tent—Effect .of  Incompetent  Sridence  on  a 
Judgment. 

[Sapreme  Court  of  Ohio.] 

BhBCHBR  V.  DUNI^P  ET  Ai.. 

1.  Evidence  of  a  parol  agreement  made  at 
the  execution  and  delivery  of  a  note,  by  which 
it  is  not  to  be  operative,  unless,  within  a  given 
time,  the  makers  are  able  to  realize  a  given 
sum  of  iponey  from  property  purchased,  and 
for  which  the  note  was  given,  is  not  competent. 
.  '-•  When  distinct  issues  are  submitted  to  h 
jary  arising  upon  distinct  defenses,  and  the 
verdict  of  the  jury  is  general,  the  erroneous  ad- 
mission of  evidence  on  pn6  of  the  issues,  does 
not  of  itself  render  the  judgment,  entered  upon 
the  verdict,  erroneous. 

[Decided  November  20. 1894.] 

Error  to  the  Circuit  Court  of  Hamilton 

county. 


By  the  Court. 

The  action  below  was  upon  a  promis 
sory  note  made  by  the  defendant  to  the 
plaintiff,  for  $1,000,  dated  September  15. 
1882,  payable  four  months  after  date.  A 
number  of  defenses  were  pleaded:  (1). 
A  parol  agreement  made  at  the  execution, 
and  delivery  of  the  note,  that  it  was  not 
to  become  operative  unless  a  certain  sum 
should  be  made  from  the  manufacture 
and  sale  of  a  patent  right,  for  which  the 
note  was  given;  (2),  failure  of  considera- 
tion; (3),  fraud  in  obtaining  the  note; 
and,  (4),  a  isubsequent  agreement  by 
which  the  note  was  to  be  canceled. 
Issues  of  fact  having  been  made  by  a 
reply  to  these  several  defenses,  a  trial 
wa^  had  to  a  jury,  which  found  generally 
for  the  defendants  "on  the  issues  joined." 
On  the  tria  an  exception  was  reserved  to 
the  admission  of  evidence  oflfered  by  the 
defendants,  to  the  effect  that,  by  an  oml 
agreement,  the  notes  were  not  to  be  trans- 
ferred, "and  were  to  be  null  and  void" 
unless  within  a  year,  the  makers  should 
be  able  to  make  $1,750,  net,  from  the 
manufacture  and  sale  of  the  patent  right. 
A  motion  for  a  new  trial  on  the  ground 
.that  the  admission  of  this  evidence  was 
error,  was  made  and  overruled,  to  which 
the  plaintiff  excepted.  Judgment  was 
rendered  for  the  defendants,  which  was 
affirmed*  by  the  circuit  court. 

We  are  of  the  opinion  that  the  evidence 
was  improperly  admitted,  as  tending  to 
vary  the  terms  of  a  written  instrument. 
The  note  became  operative  on  its  de- 
livery, and  th^  evidence  could  only  tend 
to  defeat  it  by  establishing  a  condition 
subsequent;  and,  being  in  parol,  was  not 
competent  for  such  purpose.  But  the 
issue  on  this  (Jefense  was  not  the  only 
one  submitted  to  the  jury,  and,  as  the 
verdict  was  general,  for  aught  that  ap- 
pears from  the  record.*  the  defendants 
may  have  been  entitled  to  judgment  upon 
one,  or  all,  of  the  other  defenj^es.  Hence 
on  the  authority  of  St'/es  v.  Haversiicky 
23  Ohio  St.,  626,  the  judgment  must  be 

Affirmed, 

Shaw  &  Davidson,  for  Plaintiff  in 
Error. 

Chester  W,  Merrill  and  RitUson  & 
Howard,  for  Defendants  in  Error. 

(To  appear  in  51  Ohio  St.) 
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SUPREME  COURT  PROCEEDINGS. 


Cases  on  the  General  Docket  are  called  up  to 
and  including  No.  3187. 

Regular  cases  for  oral  argument  (exclusive 
of  cases  taken  out  of  their  order )  are  assigned 
to  No.  2606.  No  further  assignment  of  regular 
cases  for  oral  argument  is  probable  before 
close  of  year.  ' 


General  Docket. 

TUBSDAY,  NOVBMBBR  27,  1894. 

2612.  Levi  Serrick  et  aU  v.  Xucinda  Ser- 
rick.  Error  to  the  Circuit  Court  of  Fulton 
county.  Judgment  affirmed  on  the  ground 
that  .m  the  opinion  of  this  court  the  action 
was  prematurely  brought  by  the  plaintiff 
below. 

2847.  Walter  C.  Tisdell.  Auditor  of  Lake 
county,  et  aL  V.  Samuel  Wire.  -Error  to  the 
Ci  cult  Court  of  Lake  county.  Judgment 
affirmed. 

3062.  John  T.  A.  Holah  v.  Ellen  Louise 
Holah.  Error  to  the  Circuit  Court  of  Cuya- 
hoga county.    Judgment  affirmed. 

3079.  William  F.  Spencer  v.  Daniel  Weaver 
et  al.  Error  to  the  Circuit  Court  of  Paulding 
county.  Dismissed  for  failure  ol  plaintiflf  in 
error  to  furnish  opposite  counsel  with  copy  of 
printed  brief. 

•3096.  Williim  E.  Hulitt  et  aL  v.  Lucius 
Cale.  Error  to  the  Circuit  Court  of  Lake 
county.    Judgment  affirmed. 

3097.  John  C  McClarran,  administrator,  et 
al.  V.  The  Fort  Wayne  Orphans'  Home,  of 
Indiana,  et  al.  Error'  to  the  Circuit  Couft  of 
Wayne  county.    Judgment  affirmed^ 

3101.  The  Salem  Wire  Nail  Company  v. 
J.  C.  Martin.  Error  to  the  Circuit  Court  of 
Hancock  county.    Judgment  affirmed. 

3107:  George  Montgomery  v.  B.  F.  Ander- 
son. Error  to  the  Circuit  Court  of  Hancock 
county.  Judgment  affirmed.  Burket,  J.,  not 
sitting  in  the  case. 

3108.  August  M.  Bode  v.  James  0.  Wood- 
ward. Error  to  the  Circuit  Court  of  Hamilton 
county.    Judgment  affirmed. 

3121.  Anthony  Potzer  et  al.  v.  Phebe  A. 
Hillman  et  al.  Error  to  the  Circuit  Court  of 
Licking  county.    Judgment  affirmed. 

3431.  The  Royal  Insurance  Company  of 
Liverpool  v.  John  W.  Bryant  et  al.  Error  to 
the  Superior  Court  of  Cincinnati.  Dismissed 
by  consent  at  cost  of  plaintiff. 

4279.  In  the  matter. of  the  application  of 
Daniel  Turner  for  a  writ  of  habeas  corpus. 
Dismissed  at  cost  of  applicant 


notion  Docket 

2287.  The  Lake  Shore  &  Midd^ian  Soath- 
em  Railway  Company  v.  Kate  L.  Foil,  adminis- 
tratrix, etc.  Motion  by  plaintiff  to  set  aside 
judgment  and  for  oral  argnment  in  cause  No. 
3934,  on  the  general  docket  Motion  over- 
ruled. 

2288.  The  Pittoburg  &  Western  Railway 
Company  v.  George  V»  Plenner.  Motion  l^ 
defendant  to  advance  cause  No.  4074,  on  the 
general  docket    Motion  overruled. 

2289.  The  Baltimore  8l  Ohio  Railroad  Com- 
pany V.  William  Sutherland.  Motion  by  de- 
fendant to  advance  cause  No.-  4099,  on  the 
general  docket    Motion  allowed. 

2290.  Lizzie  Dean  et  aL  v.  John  Beatty  et  al. 
Motion  by  defendant  to  dismiss  cause  No.  3318» 
on  the  general  docket  Motion  overmled  on 
the  ground  that  the  motion  goes  to  the  merits 
of  the  action,  the  right  of  appeal  not  being 
herein  passed  tipon. 

2291.  The  City  of  Cincinnati  v.  The  Cincin- 
nati Gas  Light  and  Coke  Co.  Motion  by 
plaintiff  to  dispense  with  printing  record  in 
cause  No.  4282,  on  the  general  docket  Motion 
allowed. 

2292.  Christ  tCoch  v.  the  State  of  Ohio. 
Motion  for  leave  to  file  a  petition  in  error  to 
the  Circuit  Court  of  Summit  county.  Motion 
allowed. 


New  Caaea. 

Cases  filed  in  the  Supreme  Court  of  Ohio 
since  November  21, 1894. 

4290.  Ottilie  Baier  v.  J.  J.  Stall  et  al.  Error 
to  the  Circuit  Court  of  Wyandot  county.  D.  D. 
Hare ;  D.  D.  Clayton  and  Benjamin  Meek. 

4291.  The  B.  &  O.  R.  R.  Co.  v.  John  SUnkardL 
Error  to  the  Circuit  Court  of  Erie  county.  J. 
H.  Collins ;  Phinney  &  Merrill. 

4292.  Jefferson  C.  Crossland,  et  al.  v.  The  City 
of  Zanesville  et  al.  Error  to  the  Circuit  Court 
of  Muskingum  county.  Frank  A.  Dunbar,  W. 
H.Johnson  ;  P.  H.  Southard,  Isaac  Humphrey. 

4293.  The  Ohio  Southern  R.  R.  Co.  v.  Henry 
E.  Bateham.  Error  to  the  Circuit  Court  of 
Clark  county.  H.  T.  Mathers,  Oscar  T.  Martin; 
Bowman  &  Bowman. 

4294.  Matilda  Hamilton  et  al.  v.  The  city  of 
Cincinnati  et  al.  Error  to  the  Superior  Court 
of  Cincinnati.  Burch  8l  Johnson ;  Corporation 
Counsel. 

4295.  The  State  of  Ohio  v.  William  R.  John- 
son. Exceptions  to  the  Court  of  Common 
Pleas  of  Jefferson  county.  Dio  Rogers ;  E.  E. 
Erskine ;  J.  M.  Jordan,  James  F.  Daton. 

4296.  Jane  Mnlrooney  v.  Alfred  Clum,  ad- 
ministrator, etc,  et  al.  Error  to  the  Circuit 
Court  of  Cuyahoga  county.  Hessenmneller  & 
Bemis ;  Thos.  PewOnko,  Emil  Joseph,  Geo.  A. 
Groot,  M.  B.  &  H.  H.  Johnson,  Smith  &  Blake, 
Wilcox  &  CoUister. 
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COlOnnilGATIORS  SOLICITED. 
ConiriMions,  itetns  of  news  about  courts 
jadfes  and  lawyers;  queries  or  comtnents; 
criticisms  on  various  law  questions;  addresses 
M  legal  topics,  or  discussions  upon  points  oj 
inUrestt  as  well' as  important  decisions ^  are 
soUatcd/rom  members  of  tkf  bar  and  those 
interested  in  tegrai  proceedings. 


We  are  gratified  at  the  support  the  Legal 
News  is  receiving.  Our  subscription  list  is 
npidly  increasing,  and  ^e  are  receiving  com- 
mendatory words  from  attorneys  throughout 
thestate.  The  library  volume,  Ohio  Decisions, 
embnidag  every  decision  of  the  Ohio  1  ower 
coorts  prepared  for  publication,  and  the  Sti- 
preme Conrt  decisions  published  in  the  News 
from  week  to  week  as  rendered,  gives  our 
Patrons  a  complete  report  of  legal  proceedings 
in  the  state,  at  the  small  price  of  three  dollars 
^year.  The  chance  is  so  inviting  that  many 
are  embracing  it. 


Attention  is  called  to  the  offer  we  made  in 
our  issue  of  last  week,  relative  to  exchange  of 
boand  copies  of  volume^  1,  for  the  weekly 

numbers. 


The  Ohio  Decisions  will  be  as  indispensa- 
ble to  Ohio  practice  as  the  Supreme  Court  re- 
ports. Subscribe  now  and  get  the  use  of  the 
cases  from  week  to  week  instead  of  waiting 
for  the  bound  volume,  which,  otherwise  you 
win  surely  buy. 


.'In  this  issue  will  be  found  the  case  of 
Driggs  V.  State,  decided  by  the  Supreme 
Court  of  this  state.  Although  what  was 
claimed  to  be  a  report  of  this  case  was  pub- 
lished in  the  Weekty  Law  Bulletin  of  last 
week,  this  is  the  fitst  authoritative  or  authentic 
publication  of  the  case,  that  has  been  made. 
Anxiety  to  get  ahead  of  competitors  some- 
times teaches  a  man  the  force  of  the  maxim 
that  **  haste  makes  waste,"  especially  when  hef 
is  obliged  to  do  the  work  again,  as  the  pub- 
lisher of  our  contemporary  is  compelled  to  in 
this  case.  The  Legal  News  is  always  on  time 
with  the  perfect  work. 


Avery  important  case  pending  in  the  Ohio 
Supreme  Court  is  that  of  Teasdale  v.  The  Cotn- 
missioners  of  Hamilton  county,  to  compel 
them  to  obey  the  law  requiring  a  levy  for  a 
street  bridge  in  Cincinnati.  This  legal  contest 
has  brought  about  a  terrific  tangle  in  tax  mat- 
ters in  Hamilton  county,  and  will  affect  the 
whole  state.  The  duplicate  in  that  county  can* 
not  be  made  up  until  it  is  settled  and  the  de* 
lay  there  will  delay  the  state  settlement.  The 
insurance  companies,  for  example,  cannot  set- 
^e  their  taxes  with  the  state  until  they  can  pay 
their  taxes  in  all  the  counties.  The  Hamilton 
county  authorities  are  in  hot  water  over  the 
matter  and  have  begged  the  Supreme  Court  to 
hasten  their  decision  in  the  case,  which  was 
rushed  through  all  the  lower  courts  in  a  week. 


OHIO  DECISIONS. 


Accompanying  the  Ohio  Legal  News,  each 
week,  is  a  supplementary  part  containing  the 
decisions  of  our  courts  of  record  inferior  to  the 
Supreme  Court  These  parts,  bound  together 
form  the  Ohio  Decisions,  a  volume  which 
will  stand  in  the  same  relatibn  to  the  decisions 
of  the  lower  courts  as  the  Supreme  Court  vol- 
umes do  to  the  decisions  of  that  court  The 
Decisions  will  contain  everything  decided  in 
the  state  that  is  presented  in  form  for  publica- 
tion. These  decisions,  covering,  as  th^y  will, 
many  cases  arising  in  Ohio  practice  that  bi^ 
often  duplicated  in  different  jurisdictions,  and 
cases  construing  Ohio  Statutes,  are  lights  that 
the  practitioner  cannot  ignore.  Furthermore, 
the  record  of  the  lower  court  is  often  the  onlj 
one  existing,  and  were  it  not  for  such  a  publi- 
cation the  decisions  of  the  Supreme  Court,  in 
many  cases,  would  be  unavailable  for  other  like 
cases,  as  many  of  its  opinions  are  unreported. 
There  will  be'about  one  volume  a  year  of  the 
Ohio  Decisions,  and  subscribers  to  the  Ohio 
Legal  News  will  get  both  at  our  subscription 
price  of  S3.00  per  year. 


lot; 
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United  State  Circuit  Judge  Taft,  of  Cincin 
nati,  has  dismissed  a  rule  issued  against  a  large 
number  of  Kentuckians,  summoning  them  be- 
fore him  to  show  cause  why  they  should  not  be 
punished  for  contempt  of  court  in  not  obeying 
an  order  forbidding  them' from  squatting  op 
the  property  of  the  Tug  River  Coal  Company. 
The  court  decided  that  it  did  not  want  to  exer- 
cise arbitrary  authority,  and  instructed  the 
receiver  of  the  coal  company  to  apply  for  an 
injunction  to  restrain  the  defendants  from 
trespass!  njj;. 


Mandates  were  recently  issued  from  the 
United  States  Circuit  Court  of  Appeals  for  the 
sixth  circuit  court  in  the  famous  case  of  Wil- 
liam Skaggs,  a  United  States  prisoner  from 
the  Indian  territory,aud  bi*  similarity  the  cases 
of  Sidney  S.  Pridgeou  and  W.  H.  Boles  were 
included  in  the  mandates.  The  mandates  re- 
cite that  the  cases  were  passed  upon  by  the 
United  States  courts  below  and  writs  ot  habeas 
corpus  granted  on  the  ground  of  want  of  {uris- 
diction  of  the  United  States  Court  in  Perry 
county,  O.  T.,  which  tried  the  cases  and  sen- 
tenced the  prisoners.  Skaggs  was  apprehend- 
ed in  a  certain  portion  of  the  Indian  territory 
which  ha.d  been  attached  to  Perry  county* 
O.  T.,  for  judicial  purposes  and  the  defense  in 
the  Oklahoma  courts  and  the  decision  granting 
the  writ  of  haheas  corpus  were  all  based  on  the 
fact  that  there  was  a  defect  in  the  jurisdiction 
occasioned  by  this  fact. 

The  Circuit  Court  of  Appeals  decides  that 
the  grounds  in  the  premises  are  not  well  taken 
and  orders  the  prisoners  remanded  to  the  custo- 
dy of  the  warden  of  the  Ohio  penitentiary  and 
that  the  costs  of  the  case .  be  assessed  aguilist 
taid  prisoners,  and  also  that  the  writ  of  habeas 
corpus  is  thereby  dissolved  and  rendered  of  no 
avail. 

After  the  cases  had  been  passed  on  by  the 
court  below,  Skaggs  was  released,  and  he  re- 
•  turtied  to  his  home.  Now  he  will  be  returned 
to  serve  out  the  remainder  of  his  term,  about 
eighteen  months.  He  was  coiivicted  of  re- 
ceiving stolen  horses  and  cattle  in  the  Indian 
territory-,  and  was  sentenced  to  serve  a  five- 
year  term.  Both  Pridgeon  and  Boles  were 
released  June  11  .•1S94.  th^ir  ser.lences  having 
expired. 

The  only  eiTtci  the  mandates  will  have  in 
their  cases  is  lo  ward  off  any  damages  claimed 
on- account  of  false  arrest,  false  imprisoiiment 
and  other  matters  arising  from  their  atrest, 
trial  and  imprisonment. 


The  case  of  Vincent  //.  Coons  v.  The  Farm- 
er^ National  Bank  of  Findlay  et  al,  was  filed 
in  the  Supreme  Court  recently  in  error  from 
the  Circuit  Court  of  Hancock  county.  The 
suit  arises  on  a  note  of  the  South  Highland 
Syndicate  company  for  $2,000,  given  December 
28, 1891,  and  is,  in  a  sense,  an  echo  of  the  de- 
parted j^indlay  boom.  Coons  was  one  of  the 
members  of  the  syndicate,  and  declares  he  is 
not  liable,  as  the  syndicate  was  not  a  partnership 
and  that  he  was  not  a  party  to  the  mortgaj^e 
or  note  and  received  no  consideration  for  the 
mon^y  loatied  upon  them.  He  claims  to  have 
paid  his  sixth  into  the  syndicate,  while  tbe 
mortgage  represents  the  purchase  money  of 
some  of  the  other  members. 


Judge  Dallas,  of  .the  United  States  Court 
sitting  at  Chicago,  lately  rendered  a  note- 
worthy opinion  concerning  the  law  of  natural- 
ization. He  holds  it  to  l»e  the  dut>-  of  judges 
to  hear  evidence  concerning  the  fitness  of  can- 
didates for  naturalization,  and,  by  inference, 
at.  least,  he  holds  it  to  be  the  duty  of  the  state's 
attorney  or  some  other  Uw  officer  to  act  as 
counsel  for  the  nation  and  to  see  that  evidence 
a8  to  the  unfitness  is  presented  properly. 

Judge  Dallas^  opinion  is  on  parallel  lines 
with 'that  of  Judge  Yerkes,  of  Pennsylvania, 
who  recently  put  his  opinion  into  force  by 
giving  notice  that  he  had  set  apart  days  for 
hearing  applications  for  naturalization,  and 
that  \\st  would  require  all  applications  to  be 
filed  in  advance,  in  the  manner  of  civil  suits, 
so  as  to  give  to  th^ .  managers  of  political  par- 
ties, or  to  citizena  interested  in  the  public 
weal,  time  and  chance  to  bring  '^ 
against  the  unfit. 


evidence 


The  state  is  realiz.ing  considerable  revenue 
from  three  of  the  tax  laws  passed  by  the  last 
legislature  exacting  revenue  from  corporations. 

The  three  measures  are  all  new  depart- 
ures, and  it  was  generally  recognized  that  it 
would  be  a  matter  of  much  difficulty  to  draw 
them  in  such  a  way  as  not  to  conflict  with  tbe 
pecu  iar  restrictions  of  the  constitution.  The 
three  laws  in  question  are  the  Hurd  act,  taxiug 
foreign  corporations  doing  business  in  Ohio 
1-10  of  1  per  cent  on  that  part  of  their  capital 
stock  employed  in  Ohio ;  the  act  taxing  sleep- 
ing-car compa^iies,  and  the  act  imposing  a  2 
per  cent,  excise  tax  on  the  incomes  of  express 
companies. 

Under  the  first,  the  secretary  of  stale  has  al- 
ready received  .about  S20.000  this  year,  the  sec- 
ond has  prbduceid  over  16,000,  which  has  been 
paid  into  the  treasury  without  contest,  and  the 
third  has  Ijeeh  paid  by  all  but  three  express 
companies,  and  it  is  'believed  will  be  paid  by 
all  without  any  fight  being  made  uport  the 
I  law. 
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A  petition  in  mandamus  has  been  filed  in 
the  Circuit  Court  of  Hamilton  county  by  the 
stole  of  Ohio  on  relation  of  one  John  J.  Flynn 
a;fainst  Jud^e  Kumler  of  the  Hamilton  county 
Common  Pleas  Court  to  compel  him  to  sign  a 
bill  of  exceptions.  The  bill  is  asked  in  the 
matter  of  the  allowance  of  alimony  pendente 
iiU  to  the  reIator*s  wife  in  the  sum  of  $10  a 
week. 

It  is  said  that  Judge  Kumler  is  ready  to  sign 
J  bill,  but  he  refuses  to  sign  the  bill  presented 
by  the  relator's  attorney. 

The  attorney  for  Mrs.  Flynn,  the  relator's 
wife,  contends  that  all  that  can  be  required  of 
a  trial  judge  is  to  sign  a  bill  of  exceptions, 
and  that  beyond  that  there  is  no  relief  which 
can  be  accorded  to  the  party  complaining. 


chased  the  block  in  August,  1894.  but  did  not 
get  his  deed  till  the  following  month.  Re- 
cently he  went  to  the  office  of  the  Railway 
Company  to  draw  the  sum  coming  to  him, 
about  J211,  and  found  that  the  former  owner, 
of  the  name  of  Goodman,  had,  a  short  time  be- 
fore, drawn  it,  and  receipted  for  it.  Plainti£f 
contends  that  as  the  unpaid  assessment  of  tlie 
street  improvement  passeu  to  him  with  the . 
property,  l)eing  a  first  lien  on  the  premises, 
he  should  also  receive  the  refuiider.  Goodman  . 
contends  that  the  money  belongs  to  him,  as 
the  ordinance  was  passed  while  he  was  tlie 
owner  of  the  property  and  he  signed  the  con- 
sent for  the  right  of  way. 


Judge  McMaster,  of  the  Indianapolis  courts, 
has  set  aside  the  allowances  made  Receiver 
Failey  of  the  Order  of  the  Iron  Hall,  and  also 
that  made  Hawkins  and  Smith,  the  attorileys 
for  the  receiver.  The  court  decided  first,  that 
he  htd  the  power  to  set  aside  the  allowances 
on  his  own  motion.  He  held  that  the  facts  al- 
leged in  the  petition  of  ex-Judge  Howe,  attor- 
ney for  the  Iron  Hall,  were  sufficient  to  cause 
him  to  do  it,  and  announced  that  he  would  set 
the  allowances  aside  and  grant  a  rehearing. 
He  also  said  that  during  a  number  of  years' 
practice  here  pt  the  bar  itha^  been  his  ■experi- 
ence that  when  any  important  action  was  to  be 
taken  in  court,  the  attorneys  in  the  case  were 
notified.  He  did  not  believe  that  this  had 
been  done  in  this  case. 

Receiver  Failey's  allowance  amounted  to 
150.000  and   that   of  Hawkins  and   Smith   to 


An  interesting  point'  of  law  is  involved  in  a 
case  recently  instituted  in  the  Franklin  county 
Common  Pleas  by  Eli  P.  Evans  against  the 
Columbus  Central  Railway  company.  The  pe- 
tition asks  to  have  the  Railway  Company  en- 
joined from  laying  its  tracks  on  East  Spring 
street  in  the  city  of  Columbus.  The  plaintiff 
owns  the  block  at  the  southeast  corner  of 
Spring  and  Third  streets.  Under  the  ordi- 
nance granting  the  Columbus.  Central  its  fran- 
chise, it  was  stipulated  *that  the  company 
should  pay  property  owners  for  the  pavement 
torn  up  iu  front  of  their  respective  buildings. 
The  figures  for  these  amounts  were  furnished 
by  the  city  engineering  department  and  the 
majority  of  the  property  owners  along  the 
sireet  have  been  paid.  Mr.  B\'ans  sets  up  in 
bU  petition  that  he  hasliot  beert  recompensed 
for  his  pavement  and  asks  that  it  be  not  torn 


The  case  of  David  G.  Poiand  v.  E, 
S.  Cure .  et  aL  has  been  filed  in 
the  Supreme  Court  on  error  to  the  Cir- 
cuit Court  of  Morrow  county.  The  cir- 
cumstances are  that  Henry  Retter  transferred 
to  T.  W.  Long  certain  real,  and  personal  prop- 
erty for  the  purpose  of  placing  it  Ijeyond  the 
reach  of  his  cre^iitors.  A  judgment  was  taken 
on  a  note  upon  which  Retter  was  principal  and 
Long  was  surety  before  a  justice  of  the  peace. 
David  G.  Poland,  at  the  request  of  Long,  be- 
came stay  bail.  Long  died  before  the  stay  ex- 
pired. The  question  now  is,  as  between  the 
stay  bail  and  the  administrator  of  Long,  which 
is  entitled  to  the  benefit  of  the  property. 


Attorney  C^eneral  Olney  is  a  sturdily-built, 
short-necked,  beetle-browed  man,  of  middling 
height,  with  a  broad,  high  forehead,  a  square 
jawed,  forceful   face   adorned  by    a    drooping 
iron  gray  moustache,  and  is  dignified  rather 
than  suave  of  manner.    He  is  eight  and  fifty, 
and  comes  of  a  "  fighting  "  Baptist  family.     He 
is  not,  and  never  pretended  to  be,  an  orator, 
but  he  speaks  with  great  force  and  delibera- 
tion, and  as  a  lawyer  ranks  with  the  best  at 
the  Boston  bar.     He  is  particularly  strong  in 
corporation  law,  and  has  pocketed  many  fat 
fees  in  his  time  for  legal,  services  rendered  to 
railroad  companies.     It  is  said  that  when  ap- 
pointed attorney- general  his  practice  was  quite 
worth  ?.!>0,000  a  year.     It  will   be  seen',  there- 
fore, that  he  did  not  enter  the  cabinet  without 
making    a    considerable    pecuniary    .sacrifice. 
Sbcially,  he   is  a  most  charming  companion. 
He  devoutly  l)elieves  in  the  truth  of  Carlyle's 
favorite  proposition  that  **  silence  is  golden." 
He  is  a  somewhat  taciturn,  quiet-going  man, 
of  .studious   tendencies,   and   has    always  es- 
chewed publicity.     He  enjoys  the  distinction 
of  having  twice  refused  a  seat  on  the  Supreme 
coui't  bench  of  his  native  Bay  state. — M.  Crof- 


^P"i  front  of   his   property.      V\2i\nX\(^  \>nr.-\  (on  in  jVovember  Lippwcotfs. 
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CONTRACT—SaI^B  OF     LOTTERV-  TfCKET;— 

Prifuipal  and  Agent—Part  De/t^tc—ln  Afex- 
ican International  Banking  Co,v.  Luchenstein, 
37  Pac.  Rep.  574,  it  is  held  by  the  Supreme 
Court  of  Utah,  that  a  principal  cannot  recover 
money  received  by  its  alleged  agent  from  the 
.  sale  of  lottery  tickets  delivered  to  the  latter  by 
the  former  under  an  agreement  that  he  shall' 
account  for  the  proceeds. 


Judge  Taft,  of  the  United  States  Court,  in 
Pittsburg  Reduction  Cofnpany  v.  Cmvles  Elec- 
tric Smelting  and  Aluminum  Company ^  pend- 
ing in  another  dixdsion  of  the  coUrt,  held  that 
to  entitle  the  complainant  to  the  full  measure 
of  damages,  for  the  infringement  of  a  patent, 
it  must  be  shown  that  it.was  the  principal  busi- 
ness of  the  defendant  to  manufacture  .he  arti- 
cle or  product  in  question ;  and  that  if  it  ap- 
pears that  the  defendant  began  the  manufacture 
or  production  by  reason  of  the  process  subse- 
quently declared  to  be  an  infringement  of  com- 
plaijiant*s  patent,  and  would  not  continue  the 
business,  unless  permitted  to  use  that  process, 
then  the  measure  of  damages  is  limited  to  the 
defendant's  profits  on  the  article  or  product  in 
question.   - 

An  interesting  qfiestion  concerning  the  pro- 
bate of  a  foreign  will  has  been  decided  by 
Judge  Ferris,  of  the  Probate  Court  of  Hamil- 
ton county. 

One  Carl  Faber.  of  Cincinnati,  while  visit- 
ing in  Germany,  made  a  will  bequeathing  his 
entire  estate,  whicH  is  worth  about  f  1 2,000  to 
his  brothers  and  sisters,  and  disinheriting  his 
son,  C.  L.  Faber,  who  is  his  only  heir-at-law. 

In  accordance  with  the  custom  in  Germany, 
the  will  was  written  in  a  book  of  wills  instead 
.of  on  a  loose  sheet  of  paper,  as  is  the  custom 
in  Ohio.  It  is  impossible,  therefore,  to  bring 
the  original,  here. 

The  disinherited  son  resisted  the  admission 
of  a  copy  of  the  will  to  probate. 

The  proof  showed  that  the  will  was  executed 
in  conformity  with  the  laws  of  Ohio  as  well  as 
those  of  Germany. 

Judge  Ferris  held  that  a  will  executed  by  a 
citizen  of  this  state,  while  temporarily  resid- 
ing abroad,  is  a  domestic  will,  and  can  be  pro- 
bated here  and  the  estate  administered  here, 
while  a  foreign  will  could^  of  course,  only  be 
admitted  to  record. 

Judge  Ferris  also  gave  it  as  his  opinion  that 
in  such  a  case  as  this,  where  it  is  impossible  to 
present  the  original  will  for  probate,  a  properly 
authenticated  copy  will  be  admitted  in  its 
place. 


At  Cincinnati,  James  Woods  was  recently 
convicted  of  robbery,  by  a  jury  which,  it  was 
claimed,  was  improperly  impaneled,  in  that 
two  of  the  jurors  were  summoned  from  among 
persons  in  and  about  the  court  house,  con- 
trary to  the  statutes.  The  case  was  taken  to 
the  Circuit  Cofirt,  and  the  judgment  of  the 
Common  Pleas  was  reversed  for  the  reason  that 
the  jury  that  convicted  the  defendant  below 
was  improperly  selected  and  summoned,  vrhich 
entitled  the  defendant  to  a  new  trial. 


Admitted  to  the  Bar. 

Following  is  the  list  of  successful  applicants 
for  admission  to  the  bar  this  weekl  :  The  last 
named,  Mrs.  Maude  Washbume,  was  for  a 
number  of  years  Deputy  Probate  Judg^e  of 
Huron  county.  She  will  practice  law  with  her 
husband. 

•  Urn  S.  Abbott,  Tiffin ;  Jared  F.  Adams,  Wash- 
ington C.  H. ;  E.  J.  Albl,  Cleveland ;  Frank  M. 
Allen,  Washington,  C.  H.;  Thos.  C.  Beattj-, 
Portsmouth ;  Henry  A.  Clark,  Ada ;  J.  J.  Con- 
naughton,  Wapakoneta;  David  W.  Cummins 
Shelby;  James  L.  Curtis,  Columbus;  Chas.  C 
Cuthshaw,  Bellaire ;  Charles  Dick,  Akron  ;  Ed- 
mund Dwyer,  London ;  Edwin  Drake,  Cleve- 
land ;  Charles  L.  de  Haas,  Hillsboro ;  George  B. 
Egbert,  Massillon  ;  Matthew  B.  Excell,  Cleve- . 
land  ;  H.  C.  Fish,  Pomeroy ;  F.  V.  Flinn,  Troy; 
Frank  A.  Gilbert,  Cleveland ;  Hiram  M.  Greene, 
Fremont ;  Irving  E.  Hershey,  Cleveland ;  Fred- 
eric C.  Howe,  Cleveland ;  John  W.  Worst,  Fre- 
mont; Edgar  P.  Worthington,  Washington  C. 
H. ;  Wallace  D.  Yaple.  Pike  Pine,  Vinton  county; 
Daniel  E.  Yost,  Centerview;  Omega  E.  Young, 
Georgetown ;  Maude  M.  Washbume,  Lorain ; 
Wm.  L.  Hughes,  Harrisville;  Thomas  P.  John- 
son, Fostoria ;  Utillis  F.  Kistler,  Youngstown; 
LeRoy  Kelly,  Hillsboro;  Guy  P.  Long^ 
Ottawa;  C.  E.  Loomis,  Akron;  E.  L.  Lynch, 
Woodsfield;  Fred  F.  Klingman,  Cleveland; 
Frank  P.  McClure.  Warren ;  S.  E.  McCoxmick, 
New  Lisbon;  Chas.  F.  McCoy,  Dunbarton; 
Robert  McCrory,  Maiysville ;  D.  K.  McDonald, 
Batavia;  John  H.  MeKee,  Steubenville ;  Geo. 
C.  Marshall,  Findlay;  Chas.  P.  Mackelfresh, 
Cincinnati ;  Wm.  S.  Morrell,  Coshocton  ;  Car- 
vey  Miller,  Youngstown;  Theron  B.  Miller, 
Columbus;  Wm.  H.  Miller,  Wilmington; 
Louis  C.  Moore,  New  Lisbon ;  Homer  Morris, 
Shandon;  Oren  Morris,  Goshen;.  John  W. 
Mykrantz,  Ashland ;  W,  G.  Phare,  Cleveland; 
M.  U.  Ricketts,  Columbus;  Louis  B.  Reed, 
Butler;    M.  A.    Ritchie,    Toledo ;.  Walter    E. 
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Robinson,  Troy;  Daniels  Seales,  Jr.,  Cleve- 
land; AujHistus  T.  Seymour,  Columbus;  War- 
ren A.  Shen*ood,  Elyria;  William  E.  Simms, 
Groveport;  Albert  V.  Taylor,  Bedford;  Henry 
M.  Wood,  Defiance;  Jamej*  M.  Trimble,  Fox;; 
Edward  K.  Walsh,  Portsmouth;  Ross  Weth- 
crald,  Columbus;  W.  H.  Woolf,  Youngstown; 
W.L.  Miller,  Xeuia. 


INSURANCE  CONTRACT. 

A  Caae  Under  the  Rowland  Law. 

A  peculiar  law  suit,  insignificant  in  the 
amount  of  money  involved,  but  important  in 
principle,  was  decided  recently  in  Judge  Lam- 
sons  room  of  the  Cuyahoga  Co.,  O.,  Common 
P'eas  Court.  Its  importance  lies  in  the  fact 
that  it  is  a  pioneer  case  under  the  How'aud  law, 
whkh  relates  to  the  liability  of  insurance  cor- 
porations upon  contracts  entered  into  by  their 
agents.  The  case  was  that  of  Honnora  Hil- 
lianl  against  the  Caledonia  Insurance  Company 
of  Scotland,  to  recover  $800,  the  amount  of  an 
ia>arance  policy  held  by  her  on  property  in 
which  she  held  only  a  uower  interest,  and 
which  was  destroyed  by  fire.  Mrs.  Hilliard's 
inierest  iu  the  property  was  worth  not  more 
than  f  loO  or  $200,  but  an  agent  of  the  company 
agretd  to  insure  her  interest  for  $iSO0.  There 
was  a  clause  in  tlie  property  stipulating  that 
unless  the  insuree  was  the  sole  owner  of  the 
property,  the  policy  would  be  void.  Attorney 
I>awley,  who  represented  Mrs.  Hilliard,  claimed 
that  the  agent  was  in  full  possession  of  the 
ficts  concerning  her  interest  in  the  property, 
*ad  with  that  knowledge  he  assumed  the  risk 
for  the  company  he  represented.  He  argued 
that  the  knowledge  of  the  agent  was  the 
knowledj^e  of  the  company  and  the  court  so  de- 
cideti.  The  insuiance  company  stated  that  the 
3geut  who  accepted  the  risk  was  not  authorized 
to  act  as  agent  in  the  capacity  of  assuming 
nsits,  but  Judge  Lamson  decided  that,  as  the 
company  had  issued  the  policy  upon  the  recom- 
mendation of  the  agent,  the  act  carried  with  it 
the  proof  that  the  latter  was  authorized  to 
"wke  such  contracts.  The  court  also  held  that 
it  not  being  claimed  by  the  company  that  any 
•randulent  representations  were  made  hy  Mrs. 
Hilliard  as  to  the  ownership  of  the  property, 
ihe  company  was  bound  by  the  knowledge  of 
the  agent.  The  jury  rendered  a  judgaient  of 
^^1  in  favor  of  Mrs.  Hilliard.  Attorney  A.  T. 
orcwer,  representing  the  insurance  company, 
3^  once  filed  a  motion  for  a  new  trial  and  the 
^**«  will  be  carried  to  the  Supreme  Court 


WEBSTER'S  SMALL  FEES. 

One  of  our  correspondents  has  been  so  lucky 
as  to  fall  in  with  a  little  leather-covered  book, 
like  those  of  bank  depositors,  which  contains 
Daniel  Webster's  autograph  record  of  his  legal 
receipts.  This  chronicle  fills  2S  pages,  and  ex- 
tends a  little  more  than  from  1833  to  1836,  in- 
clusive. The  first  entry,  dated  September,  in 
the  former  year,  is  of  |-')0,  and  the  second  of 
f20,  for  retainers  on  the  New  Hampshire  cir- 
cuit. The  first  fee  of  $1.0(»0  was  paid  in  May, 
1834,  by  a  Mr.  Badger.  Services  regarding 
Cilley's  will  commanded  SSOO.  The  total 
amount  for  the  first  year  footed  up  as  $13,140, 
with  the  remark,  "September  22,  1K34,  thus 
done  and  concluded.*' 

A  similar  summoning  up  appears  at  the  close 
of  each  other  year.  The  second  total  is  $15,- 
183.74;  the  third  is  $21,703.  The  first  entry 
of  S2.000  was  in  1835.  March  7:  the  first  of 
$:i,0()0,  December  7,  in  the  same  year.  The  last 
payment  was  in  respect  to  Florida  land.  The 
largest  single  honorarium  was  ?7,.>00.  In  Feb- 
ruary of  the  fourth  year  $o,()00  is  set  down  aS 
bestowed  in  the  case  of  Triiiity  Church,  New- 
York. 

In  turning  over  this  record  leading  metro- 
politan and  even  provincial  lawyers  are  aston- 
ished that  Webster,  although  twenty  years  in 
Boston,  so  underva'.ued  his  services.  He 
learned  belter  at  last.  When  Robert  C.  Win- 
throp  looked  at  the  earliest  date  he  said: 
"That's  just  the  time  that  1  was  ending  my 
studies  in  Webster's  office,"  and  the  chirogra- 
phy  led  him  to  ad<l  that  Webster  never  wrote 
a  firm  hand.  Nobody  has  surveyed  the  relic 
with  more  interest  than  Dr.  O.  W.  Holmes. 
Among  other  things  he  said :  "Had  the  influx 
been  tenfold  Webster's  purse  would  have  re- 
mained empty  still.  Had  its  capacity  received, 
like  the  sea,  whatever  entered  there  would 
have  run  off  like  water  from  the  back  of  a 
duck."     Ne7c  York  Post. 


DEATH  OF  JOHN  F.  WEH. 

John  F.  Well,  a  prominent  and  well  known 
lawyer  of  Cleveland,  Ohio,  died  very  recently 
at  Pasadena,  Cal.  Mi.  Weh  was,  uutil  three 
weeks  ago,  assi.stant  corporation  counsel  of  the 
city  of  Cleveland.  He  resigned  his  position 
on  account  of  ill  health,  and  went  west  hoping 
that  a  rest  of  a  few  months  and  a  change  of 
scene  would  restore  him  to  health.  The  an- 
nouncement of  his  death  was  a  great  shock  to 
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those  who  were  intimately  connected  with  Mr 
Weh,  as  it  was  not  thonj^ht  that  he  was  in  any 
inime«liate  danger. 

Deceasctl  was  born  in  Plymouth,  O.,  about 
forty-eight  years  ago.  He  attended  the  public 
schools  and  completed  his  education  at  Bald- 
win University,  at  Berea,  from  which  institu- 
tion he  was  graduated  in  1801).  He  immedi- 
ate! 3'  went  to  Cleveland,  and  commen  ed  the 
study  of  law  in  the  office  of  Judge  J.  D.  Cleve- 
land. When  he  had  completed  his  studies  he 
began  the  practice  of  law,  and  later  entered 
into  a  partnership  with  the  late  William 
Heisley,  Esq.  When  Mr.  Heisley  was  elected 
city  solicitor  Mr. .  Weh  was  appointed  as  his 
assistant,  which  position  he  held  from  1875  until 
J  881.  When  he  left  this  office  he  entered  into 
the  >:eneral  practice  of  law  in  Cleveland,  and 
when  the  city  ordinances  were  codified,  Mr. 
Weh  had  charge  of  the  work.  He  was  one  of 
the  original  Oklahoma  boomers,  and  was  on 
the  ground  in  the  eventful  days  when  the  ter- 
ritory was  thrown  open-  for  settlement.  He 
secured  several  tracts  of  land,  and  remained  in 
Oklahoma  for  almost  a  year.  There  are  now 
suits  pending  in  Washington  relative  to  some 
of  the  land  which  he  secured.  When  the  Dem- 
ocratic administration  of  Cleveland  went  into 
power  one  year  ago  from  last  spring.  Mx.  Weh 
was  appointed  second  assistant  corporation 
counsel,  which  position  he  filled  with  credit 
until  his  resignation. 

He  was  a  very  studious  nlan,  an  excellent 
lawyer,  and  a  man  of  exceptionably  good 
habits. 


CHANGING  XH£  NAMS  OF  A  CORPORATION. 

A  change  in  name  of  a  corporation, 
unless  accompanied  with  the  formalities 
required  by  law  to  effect  such  a  change, 
may  result  in  serious  consequences  to 
the  directors.  In  the  recent  case  of  Cin- 
cinyiati  Cooperage  Co,  v.  Bate,  Ky.,  May, 
1894,  26  S.  W./538,  three  directors  of  a 
brewing  company,  who  owned  all  the 
stock  of  the  company,  changed  the  name 
of  the  company  without  complying  with 
the  statutory  requirements  of  the  state 
in  which  the  company  was  incorporated 
(Indiana).  The  corporation,  under  its 
new  name,  accepted  a  draft,  and  the  Ken- 


tucky Court  of  Appeals,  by  Judge  Hazel- 
rigg,  holds  that  the  directors  are  liable 
on  the  draft  as  partners,  there  being  in 
reality  no  such  corporation  as  that  ac- 
cepting the  draft,  until  the  members  had 
complied  with  the  law. 

A  similar  view  was  taken  of  a  change 
of  corporate  name  by  Judge  Rarrison,  of 
Nebraska,  this  year,  in  Crane  Co.  v. 
Spechi,  57  N.  W.,  1015.  The  defendant 
had  guaranteed  the  payment  of  goods  to 
The  Crane  Brothers  Manufacturing  Co. 
Soon  after,  this  corporation  changed  its 
name  to  the  Crane  Co.,  carr>'ing  on  the 
same  business  at  the  same  place,  with 
the  same  officers  and  managers.  The 
rsebraska  court  held,  however,  that  there 
was  a  sufficient  change  in  the  identity  of 
the  corporation  to  avoid  the  guaranty. 
So  far  as  the  guarantors  were  concerned, 
they  did  not  know  any  such  corporation 
as  The  Crane  Co. 

These  two  cases  emphasize  the  differ- 
ence between  z  corporation  and  an  indi- 
vidual. It  has  sometimes  been  said  that 
a  corporation  may  acquire  a  new  name 
by  usage  or  reputation  (Morawetz  on 
Priv.  Corps.,  Sec.  180),  and  that  its 
identity  is  no  more  affected  by  a  change 
of  name  than  is  the  identity  of  an  indi- 
vidual (Id.  Sec.  181).  This  is  hardly  so. 
An  individual  can  change  his  name  as  he 
likes,  he  is  still  the  same  individual;  he 
does  not  depend  on  the  law  for  his 
identity.  But  a  corporation  has  no  ex- 
istence except  in  virtue  of  some  law,  and 
can  alter  its  name  and  existence  only  by 
complying  with  that  law.  It  is  true  a 
mere  change  of  name  does  not  create  a 
new  corporation  ( Beach  on  Priv.  Corps..- 
Siec,  375),  but  the  effect  of  such  a  change 
is  the  abandonment  of  the  very  life  of  the 
corporation,  and  seems  here  to  have  been 
deemed,  a  destruction  of  its  identity.— 
Universitv  La-a'  Review. 


SUGAR  GROWERS  TO  TEST   THE  VALIDI- 
TY OF  THE  REPEAL  LAW. 

The  controversy  between  the  sugar 
growers  of  the  country  and  the  United 
States  government,  growing  out  of  the 
repeal  of  the  act  granting  a  bounty  upon 
all  sugars  grown  in  the  United  States  and 
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Territories  by  the  .  new  tariff  bill  aud 
the  subsequent  refusal  of  the  Treasury 
Department  to  pay  bounties  upon  the 
sugar  grown  in  the  present  year,  has 
reached  the  first  stage  in  progress  to 
definite  settlement. 

Three  suits  identical  in  character,  and 
ail  seeking  to  recover  from  the  govern- 
ment sums  of  money  alleged  to  be  legally 
due  the  complainants  as  bounty  upon 
sugar  raised  by  them  in  the  year  1894, 
have  been  commenced  in  the  Court  of 
Claims. 

The  complaints  are  based  upon  the 
allegation  that  the  United  States,  by  the 
act  of  Congress  granting  a  bounty  upon 
all  sugar  grown  in  the  United  States  and 
Territories,  entered  into  legal  contract 
with  the  complainants,  as  well  as  all 
other  sugar  growers,  and  led  them  by  its 
terms  to  undertake  the  culture  of  beets 
and  other  plauts  from  which  sugar  is 
obtained,  but.  which  could  not  jiave 
been  profitably  pursued  without  the  ben- 
efits of  such  a  contract.  The  claim  i.s 
farther  made  that  the  crops  of  the  com- 
plainants were  growing  and  the  sugar 
resulting  from  them  was  in  process  of 
manufacture  long  before  the  passage  by 
Congress  of  this  measure  repealing  the 
provisions  of  the  act  granting  the  bounty, 
and  that  the  government  has  no  right  to 
withhold  the  bounties  alleged  to  be  due. 

The  cases  will  probably  be  pushed  to 
an  early  hearing  in  the  Court  of  Claims, 
and  will  then  be  taken  to  the  United 
States  Court  for  final  settlement.  It  is 
understood  that  the  ^uits  are  brought  as 
test  cases,  and  will  be  vigorously  con- 
tested, as  an  amount  reaching  some 
111,000,000  is  at  stake  in  the  contro- 
versy. 


HUMORS  OF  THE  LAW. 

"It  takes  a  western  man  to  be  origi- 
^V  said  Representative  Mercer  of  Ne- 
braska, recently.  "I  received  a  letter 
the  other  day  regarding  a  *pension  case. 
In  it  was  inclosed  the  card  of  a  citizen 
0^  Auburn,'  who    announced    himself 


upon    it  as  *a  good  one-horse   lawyer. 
On   the  other  side  of   the  card  he  had 
printed  a  number  of  original  definitions, 
which  I  think  are  good  enough  to  pro- 
duce.'* 

Law — The  last  guess  of  the  Supreme 
Court. 

Criminal  laws — Nets  made  to  catch 
the  little  rascals  and  let  the  larger  one^ 
escape.     They  differ  from  fish  nets. 

An  honest  judge — The  noblest  work 
of  ihan. 

Lawyers — Men  who  handle  the  com- 
mercial interests  of  the  world  without 
bond ;  the  most  trusted  and  distrusted; 
praised  when  they  win,  disprai.sed  when 
they  lose,  and  who  live  by  their  good 
name. 

Dishonest  clients  make  dishonest  law- 
yers.    The  detnand  creates  the  supply; 

Going  to  law  is  like  going  to  a  church' 
fair — you  take  your  chances  and  pay  for 
them. 

**I  thought  a  man  who  was  as  honest 
as  this  lawyer  seemed  to  be  ought  to  be , 
helped,'*  said  Mr.  Mercer,  "and  I  hunted 
up  the  status  of   his  pension  the  very 
next  day." — Washington  Post. 


DIVORCE  MADE  EASY. 

We  have  been  accustomed  to  look 
upon  the  United  States  as  the  home  of 
divorce,  and  as  ah  El  Dorado  where 
might  be  found'  a  means  of  putting  a 
final  end  to  conjugal  infelicities  for  very 
slight  reasons,  and,*  indeed,  we  have  only 
to  read  a  recent  case  from  Omaha  to 
realize  what  frivolpus  grounds  for  a  sep 
aration  have  been  urged.  In  this  cas^ 
the  applicant  complains  that  his  spouse, 
who  had  previously  rejoiced  him  with 
her  dusky  ti-esses,  had  taken  the  per- 
nicious notion  to  bleach  them,  and  by 
reason  thereof  it  had  become  necessary 
that  she  should  paint  her  face — presum- 
ably to  harmonize — and  that  thereby  .she 
had  acquired  a  **  giddy,  fast  and  sporty 
appearance,"  which  was  foreign  to  his 
notions  ol  decency. 

Such  being  our  ideas  of  divorce,  as  it 
obtains  in  the  United  States,  we  are  nat- 
urally surprised  on  turning  to  the  statis- 
tics of  Japan  to  find  that  this  sixteenth 
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CMitury  nation  with  a  nineteenth  century 
government  recognizes  grounds  of  sepa- 
ration between  husband  and  wife  which 
would  put  even  Ohama  to  the  blush.  In 
the  number  even  of  divorces  Japan  leads 
the  van  of  the  nations,  for  it  is  stated 
that  in  the  year  1890,  during  which 
period  there  were  340,445  marriages, 
there  were  no  less  than  107,478  divorces. 
The  grounds  for  divorce  are  (1)  mfidel- 
ity ;  ( 2 )  disobedience  to  either  the  hus- 
band or  his  parents;  (3)  kleptomania; 
( 4 )  contagious  or  incurable  disease ;  ( 5 ) 
sterility;  (6)  jealousy;  and  (7)  excess- 
ive talkativeness.  The  second  ground 
would  seem  to  be  on  a  par  with  the  al- 
leged mother-in-law  nuisance  of  the 
western  nations.  The  sixth  ground, 
although  apparently  trivial,  has  more  im- 
portance tlian  might  be  supposed;  for 
while  a  Japanese  may  legally  have  but 
one  wife,  he  may  have  two  concubines, 
who  are  permitted  to  live  in  the  same 
house  as  does  his  wife. 

When  a  divorce,  sought  on  the  ground 
of  **  excessive  talkatrveness,"  is  opposed 
by  the  wife,  we  imagine  the  fun  would 
begin.  Such  opposition,  however,  is  rare 
as  the  women  are  as  yet,  for  the  most 
part,  not  sufficiently  free  from  the  con- 
trol of  their  liege  lord  to  attempt  to 
thwart  his  wishes,  and  the  recent  law 
giving  women  the  right  to  sue  for  di- 
vorce is  as  3'et  made  but  little  use  of. 
The  right  to  the  custody  of  the  children 
remains  in  the  husband,  no  matter 
whence  the  cause  of  divorce  emanated. 
—  Canadian  I jiit^  Journal, 


WOMEN  AS  JURORS. 

Chief  Justice  Howe,  of  Wyoming,  has 
written  a  letter  in  which,  after  deprecat- 
ing the  notoriety  which  he  has  received 
through  the  circumstance  of  being  the 
first  judge  to  open  court  with  women  as 
jurors,  and  after  admitting  his  prejudices 
against  the  policy,  paid  a  high  compli- 
ment to  the  women  jurors  who  served  in 
his  court.  He  said:  "They  were  care- 
ful, painstaking,  intelligent  and  conscien- 
tious. They  were  firm  and  resolute  for 
the  right  as  established  by  the  law  and 
the  testimony.  Their  verdicts  were 
right  and  after   three  or    four   criminal 


trials,  the  lawyers  engaged  in  defending: 
persons  accused  of  crime  began  to  avail 
themselves  of  the  right  of  peremptory- 
challenge  to  get  rid  of  the  female  jurors, 
who  were  too  much  in  favor  of  enlorcing 
the  laws  and  punishing  crime  to  suit  the 
interests  of  their  clients.  After  the 
grand  jury  had  been  in  session  two  days, 
the  dance  house  keepers,  gamblers  and 
demi  monde  fled  out  of  the  city  in  dis- 
may, to  escape  the  indictment  of  women 
grand  jurors.  In  fact,  I  have  never  in 
my  twenty-five  j^ears  of  constant  experi- 
ence in  the  courts  of  the  country  seen 
more  faithful,  intelligent  and  resolutely 
honest  grand  and  petit  jurors  than 
these.' • —  Central  Laiv  Journal. 


NEGLIGENCE 
Injury  to  Stock  in  Pasture— Barbed  Wire  Fence. 


[Appellate  Court  of  Indiann.] 

Nox-ember  Term,  1894. 

McFarland  v.  Swihart. 

A  complaint  alleging  that  it  was  defendant's 
duty  to  construct  and  maintain  part  of  a  parti- 
tion fence  between  his  land  and  adjoining 
land  in  which  plaintiff's  horse  was  pastured : 
that  this  was  done  negligently,  the  posts  being 
too  far  apart  to  support  the  wires,  and  the 
wires  sagging  in  such  a  manner  as  to  induce 
horses  to  attempt  to  cross  the  fence,  and  be- 
come entangled  therein,  and  that  plaintiff's 
horse  became  entangled  in  such  wires,  and  was 
killed  b}*  wounds  trovi  the  barbs  tbereon,  is 
sufficient  on  demurrer. 

Davis,  J. 

The  material  allegations  in  appellee's 
complaint  are  that  it  was  the  duty  of  the 
appellant  to  construct  and  maintain  one 
end  of  half  of  a  certain  partition  fence 
between  the  appellant's  land  and  the 
land  of  one  Brane ;  and  that  the  said 
appellant  constructed  said  fence  and 
maintained  the  same  in  such  a  negligent 
and  careless  manner  that  the  same  was 
dangerous,  in  this,  that  the  posts  set  in 
the  ground  for  the  support  of  the  wires 
were  too  far  apart  to  support  the  wires 
properly  :  that  on  said  posts  were  strung 
six  barbed  wires,  with  sharp  iron  barbs, 
about  four  inches  apart,  along  on  said 
wires;  that  said  posts  were  so  negli- 
genth-  put  in  the  ground  that  they  were 
insufficient  to  keep  the  wires  at  a  proper 
tension,   and   the  said    wires   were   not 
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tightened  and  drawn  into  proper  ten- 
sion; that  the  top  wire  of  said  lence  was 
four  feet  and  four  inches  high  from  the 
ground,  and  the  second  wire  from  the 
top  was  eighteen  inches  from  the  top 
wire,  and  the  third  from  the  top  was 
eleven  inches  from  the  second  wire  from 
the  top  at  the  points  wliere  the  several 
wires  were  fastened  to  the  posts,  and 
that  the  wires  were  allowed  to  sag  on 
account  of  not  being  sufficiently  caught, 
and  because  of  the  insufficiency  of  the 
posts,  as  aforesaid ;  that  the  said  wires 
ihns  armed  with  the  said  sharp  barbs, 
so  loosely  arranged  and  strung  on  said 
posts,  at  such  a  distance  from  each  other, 
were  a  trap  and  a  menace  to  horses,  etc., 
coming  in  contact  therewith,  and  were 
dangerous  to  horses,  etc.;  that  said 
barbed  wires  on  said  fence  sagged  down 
and  swung  loosely  on  the  posts  thereof, 
and  the  space  between  the  said  barbed 
wires  at  the  top  of  said  fence,  on  account 
0!  the  negligent  manner  in  which  it  was 
constructed,  was  from  eighteen  to 
twenty-four  inches  apart;  that  hor.ses, 
etc.,  coming  in  contact  therewith  could 
easily  put  their  heads  through  .said  fence 
between  the  barbed  wires,  and.  on 
account  of  the  sagged  and  loose  condi- 
tion of  the  barbed  wires,  horses,  cattle 
and  other  stock  could  easily  put  their 
heads  over  said  fence,  and  such  stc»ck 
were  inclined  to  do  so  in  coming  in  con- 
tact therewith,  and  would  attempt  to 
cross  over  the  same,  and  in  so  cro.ssing. 
would  become  entangled  in  the  .said 
barbed  wires,  etc.;  that  .said  appellee  was 
the  owner  of  a  certain  horse,  of  the  value 
of  $100;  and  that  he  hired  pasture  for 
^id  horse  of  .said  Mahlon  I^rane,  and  the 
said  horse  was  turned  on  said  pasture  in 
an  adjacent  field,  l3elonging  to  said 
Brane,  which  was  .separated  by  .said 
fence  so  negligently  con.structed  and 
inaintained  by  appellant ;  and  that  .said 
horse,  while  so  pasturing  in  said  field, 
came  in  contact  with  .said  barbed-wire 
fence,  and  undertook  to  cros.s  over  the 
^nie,  and,  in  .so  attempting  to  cross,  be- 
came entangled  in  .said  barbed  wires,  and 
^as  cut,  lacerated,  and  wounded  thereby ; 
and  had  his  throat  cut  by  and  in  said 
barbed  wire  in  said  entanglement,  and 
^•as  then  and  there  and  thereby  killed, 
without  the  fault  or  negligence  of  appel- 
lee, to  his  damage,  etc.     The  court  o^•er- 


ruled  a  demurrer  to  the  complaint,  and 
this  ruling  presents  the  only  question  for 
our  consideration. 

The  complaint  is  founded  on  the 
alleged  careless  and  negligent  con.struc- 
tion  and  maintenance  of  the  partition 
fence  against  and  on  which  appellee's 
horse  was  killed.  The  grievance  is  not 
that  the  appellant  erected  and  main- 
tained a  barbed-wire  fence  on  the  line 
dividing  his  land  from  his  neighbor's 
land,  but  that  such  fence  was  .so  care- 
lessly and  negligently  constructed  and 
maintained  that  it  was  a  breach  of  duty 
he  owed  to  said  neighbor  and  all  persons 
who  might  lawfully  use  the  adjoining 
land.  The  complaint  does  not  rest  on 
the  theory  that  the  erection  of  a  barbed 
wire  fence  is  necessarily  a  tort,  but  it  is 
predicated  on  the  fact  that  the  fence  in 
question  was  so  constructed  as  to  be 
dangerous  to  horses,  etc.,  depasturing  on 
the  adjoining  premises.  Although  erect- 
ing a  barbed  wire  fence  is  not  of  itself  a 
tort,  yet  the  manner  in  which  it  is  con- 
structed and  maintained  may  be  such  as 
to  make  the  person  erecting  and  main 
taining  it  guilty  of  negligence.  In  other 
words,  a  thing  may  not  be  dangerous 
f>cr  se  if  properly  constructed,  but  it  may 
be  dangerous  if  improperly  and  negli- 
gently constructed.  The  duty  owing  by 
appellant  was  to  any  one  who  might 
lawfully  depa.sture  or  turn  stock  on  the 
premi.ses  adjoining  the  said  fence,  and 
the  duty  was  owing  from  the  appellant 
to  the  owner  of  the  horse.  It  is  true,  the 
complaint  is  not  a  model  pleading ;  but, 
in  our  opinion,  it  is  Sufficient  to  with- 
stand the  demurrer,  under  the  rule 
enunciated  in  Sisk  v.  Crump,  \V1  Ind., 
I  504;  14  N.  E„  881.  We  think  the  injury 
I  done  in  this  case  to  appellee's  horse,  as 
I  shown  by  the  averments  in  the  com- 
'  plaint,  was  the  natural  and  probable  con- 
;  sequence  of  the  negligent  construction 
.  and  maintenance  of  the  fence  by  appel- 
.  lant,  which  any  ])rudent  man  .should 
have  foreseen  in  the  exercise  of  ordinary 
care. 

Counsel  for  appellant  in.si.st  that  appel- 
lee was  guilty  of  contributory  negli- 
gence, because  he  was  bound  to  know 
the  kind  and  condition  of  the  fencing 
that  con.stituted  a  part  of  the  inclo.sed 
field  in  which  his  hor.se  was  being  pa.s- 
tured.     There    is   no   rule   of   law   that 
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would  Charge  appellee,  in  the  face  of  the 
averment  that  he  was  without  fault,  with 
notice  of  the  careless  and  negligent  man- 
ner in  which  the  fence  was  constructed 
and  maintained  by  appellant.  If  appel- 
lee was  without  tault,  he  did  not  have 
such  notice  of  appellant's  negligence  as 
would,  as  a  matter  of  law,  charge  him 
with  contributory  neglig:ence*  .  If  it  ap- 
peared as  a  iact  that  appellee  voluntarily 
turned  his  horse  into  this  field,  with 
knowledge  6f  the  defective,  negligent 
and  dangerous  condition  of  the  fence,  a 
different  question  would  be  presented. 
Whether  such  question  would  be  one  of 
law,  to  be  determined  by  the  court,  or 
one  of  fact,  to,  be  determined  by  the  jury, 
under  the  circumstances  of  the  particular 
case,  we  need  not  now  decide,  judgment 
affirmed. — Chicago  Legal  News, 
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City  of  Kenton  et  al.  v.  State  ex  rkl.. 

The  act  passed  by  the  general  asseoibly^ 
April  27,  1893.  entitled  "An  act  to  redistrict 
certain  cities  of  the  fourth  gratie  of  the  second 
class,"  is  in  conflict  with  the  first  branch  of 
section  26,  article  2,  of  the  constitution  of  Ohio, 
which  requires  that  all  laws  of  a  ^i^eneral  nature 
shall  have  a  uniform  operation  thtpughout  the 
state. 

(Decided  Octbber  16,  1894^ 

Quo  Warranto. 

Error  tp  the  Circuit  Court  of  Har- 
din county. 

On  April  27.  189^3,  the  general  assem- 
bly passed  an  act  entitled  *'An  act  to  re- 
district  certain  cities  of  the  fourth  gradie 
of  the  second  class."  Sections  1  and  2 
of  the  act  read  as  follows: 

''Section  1.  Be  it  enacted  by  the.gen- 
eral  a.ssembly  of  the  state  of  Ohio,  that 
in  every  city  of  the  lourth  grade  of  the 
«ecQnd  class  which  had  at  the  last  federal 
census  a  population  not  less  than  6,550 
and  not  greater  than  5,560,  or  which  at 
any  subsequent  federal  census  may  have 
a  population  of  not  less  than  5,550  and 
not  greater  than  5,560,  it  shall  be  the 
duty  of  the  mayor  of  such  city,  within 
five  days  from  the  passage  of  this  act, 
upon  petition  of.  not  less  than  twenty 
electors  of  such  city,  to  appoint  •  four 
electors  and  actual  residents  of  said  city. 
not  more  than  two  of  whom  shall  belong 
to   the.  same"  political  party,  >yho   shall 


constitute  a  redistricting  board  for  such 
city. 

"See.  2.  The  members  of  ^aid  board 
shall  be  sworn  by  the  probate  judge  faith- 
fully-and  impartially  to  discha^e  the  du- 
ties conferred  upon  them  by  this  act,  and 
shall  immediately  proceed  to  redistrict 
such  city  into  wards,  which  shall  be 
bounded  by  center  lines  of  streets,  alleys, 
public  grounds,  corporation  lines,  water 
courses  and  railroads.-  Said  wards  shall 
be  composed  as  nearly  as  possible  of  ad- 
jacent and  compact  territory;  they  shall 
contain;  as  nearly  as  practicable,  an  equal 
number  of  inhabitants,  and  shall  be 
consecutively  pupibered." 

The'state.of  Ohio,  on  the  relation  of  C. 
D.  Kelly,  as  Prosecuting  Attorney  of 
Hardin  county,  Ohio,  the  defendant  in  er- 
ror, filed  \\s\>^Xxt\on\ii  quo  warranto^' in 
the  Circuit.  Court  of  Hardin  county, 
against  the  City  of  Kenton,  Ohio,  A.  W. 
Mitnson,  John  H.  Smick,  Henry  Price 
and  John  U.  Born,  the  plaintiffs  itf  error. 
It  was  claimed  in  the  petition  that  the 
above  entitled  act  is  in  violation  of  the 
constitution  of  the  state  of  Ohio ;  and 
the  relator  prayed '  that  the  said  defend- 
ants, and  each  and  all  of  them,  may  be 
severally  and  collectively  ousted  from 
exercising,  doing  or  performing  any  pf 
the  corporate  acts,  franchises  or  priv- 
ileges sought  to  be  conferred  by  the  act 
of  the  general  a3sembly  aforesaid. 

There  was  a  demurrer  to  the  petition  ; 
the  demurrer  was  overruledi  and  the  de- 
fendants excepted  to  the  ruling- of  the 
court. 

This  proceeding  in  error  is  instituted 
to  reverse  the  judgment  of  the  circuit 
court.     ' 

John  H,  Smith  2mA  George  K.  Nash, 
for  Plaintiffs  in  Error,         . 

John  H,  Doyle  and  Phil,  M.  Crau\  for 
Defendant  in  Error. 

Bv.THE  Court.* 

It  is  ordained  by  section  6,  aifticle  13, 
of  the  constitution  of  Ohio,  that  "the 
general  assembly  shall  provide  for  the 
organization  o{  cities  and  incorporated 
villages,  by  general  laws."  The  act 
passed  hy  the  general  assembly,  April  27, 
1893,  entitled  "An  act  to  redistrict  cer- 
tain cities  of  the  fourth  grade  of  the 
second  class,"  is  a  law  of  a  general  nature, 
within  the  meaning  of  the  first  branch 
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of  section  26,  article -2.  of  the  constitu- 
tion. Costeilo  V.  Wyombif^,  49  Ohio  St., 
•202. 

At  the  time  of  its  passage,  the  act 
could  have  no  application  to  any  city  in 
Ohio  of  the  fourth  grade  of  the  second 
class,  except  the  city  of  Kenton.  No 
other  city  in  the  state  could  come  under 
the  provisions  of  the  act,  through  the 
aid  of  existing  statutes,  without  addi- 
tional legislation.  State,  ex  ret.  v.  City 
of  Totedo,  48  Ohio  St.,  112.  We  discover 
no  reason  wh3'  cities  pf  the  fourth  grade 
of  the  second  class,  because  at  the  last 
federal  census  they  had  a  population  not 
less  than  5,^50  and  not  greater  than 
0,560,  should  require  exclusive  legisla- 
tion ;  and  a  classification  of  siich  cities 
by  themselv^es,  upon  such  a  basis,  is,  in 
our  judgment,  too  restrictive,  uncertain 
and  illusory,  to  relieve  the  act  from  the 
constitutional  infirmity  of  not  being  uni- 
ibnn  in  its  operation  throughout  the 
stale,  but  local  and  special  in  its  charac- 
ter. 

Judgment  affirmed. 

(To  appear  in  51  Ohio  St.) 
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(Decided  October  16.  1894.) 

Sanns  kt  al.  v.  Neai.. 

Action  on  a  quantum  meruit  for  work  and  la- 
bor performed — Special  contract  set  up  in  de- 
ftnse— Burden  of  proof  on  defendant. 

Error  to  the  Circuit  Court  of  Gallia 
county. 

E.  Lincoln  Neal,  the  defendant  in  er- 
ror, filed  his  amended  petition  in  the 
Court  of  Common  Pleas,  against  Peter  A. 
Sanns  and  James  H.  Sanns,  partners,  un- 
der the  firm  name  ol  P.  A,  Sanns  &  Son, 
the  plaintiffs  in  error.  The  plaintiff  be- 
low, in  hi.s   amended    petition,  alleged : 

"That  the  defendants,  Peter  A.  Sanns 
and  James  H.  Sanns,  are  iudebted  to  him 
in  the  sum  of  six  hundred  eighty-one  and 
•>0~100  dollars  for  work,  labor  and  ser- 
vices done  and  performed  by  said  plaintiff 
^or  said  defendants,  at  their  special  in- 
stance and  request,  as  manager  and  clerk 
of  their  upper  drug  store  in  Gallipolis, 
from  the  4th  day  of  March,  1884,  up  to 
the  4th  day  of  October,  1890,  as  abalance 
1^°°  an  account  for  said  work  and 
labor,  a  copy  of  which  said  account  is  as 
lollows,  with  all  credits  thereon/' 


(Here  follows  a  copy  of  the .  account 
with  all  credits  thereon.)  **Wheretore 
the  plaintiff  asks  judgment  against  said 
defendants  for  said  sum  of  §681.50,  with 
interest  thereon,"  etc. 

For  answer,  the  defendants  said : 

'*1.  That  they  deny  ail  and  singular 
the  avepments  of  said  petition  as  therein 
alleged,  ej^cept  the  averment  that  these 
defendants  are  partners  under  the  firm 
name  of  P,  A.  Sanns  &  Son." 

"2.  That  all  the  supposed  and  alleged 
services  referred  to  in  said  petition  as 
rendered  by  plaintiff  for  said  defendants, 
were  rendered  and  performed  under  and 
by  virtue  of  special  contracts.  *  *  * 
That  the  wages  and  compensation  for 
the  entire  time  under  .said  .special  con- 
tracts amount  to  the  sum  of  $3,101.^33. 
The  services  so  rendered  under  said 
special  contracts  are  the  services  referred 
to  in  said  petition.  That  during  Jiaid 
employment  and  service,  these  defend- 
ants paid  to  .said  plaintiff  the  sum  of 
$3,194.40,  from  time  to  time,  during  and 
for  said  .service,  as  is  set  iorth  in  the 
statement  and  account  of  such  payments 
j  hereto  attached,  and  made  part  hereof. 
Defendants,  therefore,  .say  that  they  have 
overpaid  said  plaintiff,  and  there  is  noth- 
ing due  to  him  on  account  of  .said  pre- 
tended .services." 

The  jury  returned  a  verdict  for  the 
plaintiff  for  the  sum  of  $()X2.(J3.;  The 
defendants  moved  for  a  new  trial  for  the 
alleged  reason,  among  others:  That  the 
court  erred  in  in.structing  the  jury  that 
the  burden  of  proof  was  on  the  defend- 
ants to  show  that  the  .services  set  out  in 
the  petition  were  rendered  under  a  .special 
contract  as  to  the  price  to  be  paid 
therefor. 

The  motion  for  a  new  trial  was  over- 
ruled; exception  was  taken  by  the  de- 
fendants; judgment  was  rendered  for 
the  plaintiff,  which  was  affirmed  by  the 
circuit  court;  and  it  is  .sought  Idv  the 
present  proceeding  in  error  to  reverse 
the  judgment  of  the  circuit  court. 

Samnet  A.  Nash  and  D.  B.  Hcbard,  for 
plaintiffs  in  error. 

C.  H.  D:  Summers  and  W/ii/,,  cf  Hot- 
comb,  for  defendant  in  error. 

By  the  Court. 

The  instruction  given  by  the  court  to 
the  jury,  apd  to  which  the  defendants,  by 
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their  attorney  excepted,  was  as  follows: 

"The  general  denial  puts  in  issue  every 
fact  necessary  to  establish  in  the  plain- 
tiff a  right  of  recovery  for  any  sum  what- 
ever. But  on  the  evidence,  it  is  not  dis- 
puted that  the  plaintiff  was  in  the  em- 
ploy of  defendants  for  the  period,  sub- 
stantially, as  he  claims.  The  great  con- 
troversy, aside  from  the  statute  of  limi- 
tations, is  as  to  whether  the  services  were 
rendered  under  an  implied  contract,  by 
which  the  plaintiff  is  entitled  to  recover 
its  reasonable  value,  or  on  an  express 
agreement  at  a  certain  sum  per  month, 
as  alleged  in  the  answer.  Now,  as  the 
service  is  by  the  evidence  ot  the  defend- 
ants substantially  admitted,  so  far  as  the 
time  is  concerned,  before  the  defendants 
can  limit  the  amount  of  recovery  by  the 
special  agreement  alleged,  its  existence 
must  be  established  by  a  preponderance 
of  the  evidence.  As  to  that,  the  burden 
of  proof  is  upon  these  defendants." 

A  majority  of  the  court  is  of  the  opin- 
ion that  the  trial  judge  did  not  err  in  thus 
instructing  the  jury,  and  the  judgment 
of  the  circuit  court  must,  therefore,  be 
affirmed. 

MiNSHALL,  J.,  dissents. 

Judgment  according l\ \ 

(To  appear  in  'A  Ohio  St.) 


CONSTITUTIONAL  LAW. 

Section  6946a,  Revised  Statutes— Sale^of  Intox- 
icating Liquors  within  One  and  One-half  Miles 
Outside  of  the  Boundary  Line  of  Lands  Occu- 
pied by  a  National  Home  for  Disabled  Volun- 
teer Soldiers. 


fSuprcrae  Court  o(  Ohio.l 

Driggs  v.  Statk. 

1.  The  act  entitled  "An  act  to  amend  sup- 
plementary section  H946<?,  of  the  Revised  Stat- 
utes of  Ohio  passed  April  12,  1888,  and  amended 
April  12,  1892,  and  to  further  supplement  orig- 
inal section  ()940  of  the  Revised  Statutes," 
passed  April  6,  1893(90  Ohio  Laws,.  143),  is 
not  in  conflict  with  the  first  branch  of  section 
26.  Article  ll,  of  the  Constitution  of  Ohio,  which 
ordains  that  "  All  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout  the 
state,"  and  is  a  valid  law. 

2.  Where  one  was  indicated  under  the  above 
entitled  act  for  selling  intoxicating  liquors  at 
a  place  within  one  and  one-half  miles  outside 
of  the  boundary  line  of  the  lands  occupied  by 
a  National  Home  for  Disabled  Volunteer  Sol- 
diers, it  was  not  error  in  the  trial  court  to  ad- 
mit the  parol  evidence  of  an  officer  and  of  one 


of  the  managers  of  the  institution  to  prove 
the  existence  of  such  National  Home,  its  occu- 
pation by  disabled  volunteer  soldiers  of  the 
United  States,  and  the  boundary  line  of  its 
lauds. 

(Decided  October  16,  1894.) 

Error  to  the  Circuit  Court  of  Mout- 
gomery  county. 

On  April  6,  1893  (90  Ohio  Laws,  14:]), 
an  act  of  the  General  Assembly  was 
passed,  which  reads  as  follows  : 

"Section  1.  Be  i^  enacted  by  the  Gen- 
eral Assembly  0/  the  State  of  Ohio,  That 
supplementary  section  6946a  of  the  Re- 
vised Statutes  of  Ohio,  passed  April  12, 
1888,  and/amended  April  12,  1892.  be 
amended:  and  original  section  6946  of 
the  Revised  Statutes  be  further  supple- 
mented so  as  to  read  as  follows: 

*'Sec.  6946^.  Whoever  sells  or  gives 
away  any  ale,  beer,  wine,  cider  or  other 
intoxicating  liquors  at  any  place  within 
one  and  one-half  miles  outside  of  the 
boundary  line  of  the  lands  occupied  by 
any  home,  retreat  or  asylum  ior  disabled 
volunteer  soldiers,  or  soldiers  and  sailors, 
which  has  been  or  may  hereafter  be  es- 
tablished by  the  government  of  the 
United  States,  shall  be  fined,  upon  con- 
victioii,  not  more  than  one  hundred  dol- 
lars nor  less  than  twenty-five  dollars,  and 
imprisoned  thirty  days ;  and  on  convic- 
tion of  the  owner  or  keeper  thereof,  the 
place  wherein  such  intoxicating  liquor 
shall  have  been  sold  or  given  away  shall 
be,  by  the  order  of  the  court  wherein 
such  conviction  is  made,  within  ten  days 
thereafter,  shut  up  and  abated  as  a  nui 
I  .sance.  And  it  is  hereby  made  the  duty- 
of  the  prosecuting  attorney  of  the  county 
in  which  any  such  institution  is  or  may 
be  located  to  prosecute  all  offenders 
against  the  provisions  of  this  act. 

"Sec.  6946^..  Whoever  sells  or  grves 
away  any  ale,  beer,  wine,  cider  or  other 
intoxicating  liquors  at  any  place  within 
one  mile  outside  of  the  boundary  line  of 
the  lands  occupied  by  any  home,  retreat! 
or  asylum  for  disabled  volunteer  soldiers, 
or  soldiers  and  sailors,  which  has  been  or 
may  hereafter  be  established  by  the  .state 
of  Ohio,  shall  be  fined  upon  conviction 
not  more  than  one  hundred  dollars  nor 
less  than  twenty-five  dollars,  and  impris- 
oned thirty  days ;  and  on  conviction  of 
the  owner  or  keeper  thereof  the  place 
wherein  such  intoxicating  liquor  shall 
have  been  sold  or  given  away  shall  be, 
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])>•  order  of  the  court  wherein  such  con- 
viction is  made,  within  ten  days  there- 
after, shut  up  and  abated  as  a  nuisance. 
And  it  is  hereby  made  the  duty  ot  the 
prosecuting  attorney  of  the  county  in 
which  any  such  institution  is  or  may  be 
located,  to  prosecute  all  offenders  against 
the  pro\-isions  of  this  act. 

"Section  2.  That  said  supplementary 
section  694- >a  of  the  Revised  Statutes, 
parsed  April  12, 1888,  and  amended  April 
1*2. 1^92,  be  and  the  same  is  hereby  re- 
pealed, and  this  act  shall  take  effect  and 
be  in  force  from  and  after  its  passage." 

At  the  May  term,  1894,  of  the  Court  of 
Common  Pleas,  an  indictment  was  found 
against  Nelson  Driggs,  the  plaintiff  in  er- 
ror, charging:  *'That  Nelson  Driggs,  on 
the  loth  day  of  May,  in  the  year  one 
thousand  eight  hundred  and  ninety- four, 
in  the  county  of  Montgomery  aforesaid, 
at  a  place  within  one  and  one-half  miles 
outside  of  the  boundary-  line  of  the  lands 
occupied  by  a  home  for  disabled  volun- 
teer soldiers,  to- wit:  Central  Branch  Na- 
tional Home  for  Disabled  Volunteer  Sol- 
diers, which  lias  been  established  by  the 
Government  of  the  United  States,  did  un- 
lawfully sell  to  John  R.  Carrington  cer- 
tain intoxicating  liquor,  to- wit:  Two 
glasses  of  beer,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity 
ofthe  State  of  Ohio." 

The  accused  filed  a  demurrer  to  the  in- 
dictment, alleging,  that  the  same  did  nOt 
state  facts  constituting  a  crime  against 
the  laws  of  the  State  of  Ohio,  and  that  the 
court  had  no  jurisdiction  of  the  cause. 

Upon  the  trial  of  the  cause  a  veraict  of 
guilty  was  rendered.  A  motion  lor  a  new 
trial  was  overruled,  which  rulinjB:  was  ex- 
cepted to  at  the  time;  and  the  defendant 
below  was  adjudged  to  pay  a  fine  of  fifty 
dollars,  and  to  be  imprisoned  in  the  jail 
of  said  county  thirty  days,  and  to  pay 
the  costs  of  pro.secution. 

The  plaintiff  in  error  filed  in  the  Cir- 
cuit Court  his  petition  in  error,  and  upon 
hearing,  the  Circuit  Court  affirmed  the 
judgment  of  the  Court  of  Common  Pleas. 

To  reverse  the  judgment  of  the  Circuit 
Court,  this  proceeding  in  error  is  insti- 
tuted. 

Harrison,  Oids  &  Henderson,  Eman- 
'W  6*  Duyer,  and  W,  A,  Hallanan  for 
Kaintiff  in  Error. 


C.  H.  Kumler,  Prosecuting  Attorney, 
/.  C,  Patterson  and  /.  D,  Clark,  for  De- 
fendant in  Error. 

DiCKMAN,  C.  J. 

The  first  question  that  claims  our  con- 
sideration is,  whether  the  act  of  the  gen- 
eral assembly  under  which  the  defendant 
below  was  indicted,  is  unconstitutional 
and  void.  The  act,  it  is  contended,  is  of 
a  general  nature  without  having  a  uni- 
form operation  throughout  the  State,  and 
is  therefore  in  conflict  with  section  26, 
article  II,  of  the  constitution  of  Ohio. 
That  the  act  is  general  in  its  nature  with- 
in the  meaning  of  the  constitution,  and 
subject  to  the  constitutional  require- 
ment as  to  uniformity  of  operation, 
will  be  apparent,  we  think,  upon  exami- 
nation. It  is  a  law  of  general  interest  to 
all  inhabitants  ot  thi.s  State,  and  its  penal 
sanctions,  extend  to  all  persons  within 
the  borders  of  the  State  who  violate  its 
provisions.  Its  subject  matter  is  of  a 
general  nature  inasmuch  as  it  concerns 
the  public  at  large  that  the  evils  result- 
ing from  the  sale  of  intoxicating  liquors 
w.thin  the  limits  of  the  State  .should  be 
suppressed.  And  section  18,  of  the 
schedule  of  the  constitution,  in  ordain- 
ing that  no  license  to  traffic  in  intoxi- 
cating liquors  shall  hereafter  be  granted 
in  this  State,  and  that  the  general 
as.sembly  "may,  by  law,  provide  against 
the  evils  resulting  therefrom,"  vir- 
tually declares  that  the  regulation  of  such 
traffic  is  one  of  a  general  nature  and  per- 
tains to  the  public  welfare. 

It  is  urged,  however,  that  while  the 
law  is  thus  general  and  not  special  in  its 
character,  it  does  not  operate  uniformly 
throughout  the  state,  within  the  require- 
ments of  the  constitution.  The  act  con- 
tains two  sections.  One  .section  imposes 
a  penalty  for  selling  or  giving  away  in- 
toxicating liquors  at  any  place  vwithin 
one  and  one-half  miles  outside  the  bound- 
ary line  of  the  lands  occupied  by  any 
home  for  di.sabled  volunteer  .soldiers  es- 
tablished by  the  government  of  the 
United  States ;  and  one  imposes  the  same 
penalty  for  committing  the  same  offense, 
at  any  place  within  one  mile  outside  of 
the  boundary  line  of  the  lands  occupied 
by  any  home  lor  disabled  volunteer  sol- 
diers established  by  the  state  of  Ohio. 
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Both  sections  are  in  pari  materia,  so  far 
as  they  relate  to  the  selling  or  giving 
away  of  intoxicating  liquors  near  homes 
for  disabled  volunteer  soldiers  ;  but  while 
the  first  section  refers  to.national  military 
homes,  the  second  has  reference  to  sol- 
diers' homes  established  by  the  state  of 
Ohio. 

It  will  be  conceded  that  if  the  act  em-, 
braced  only  the  first  section  relating  to 
national  military  homes,  it  would  not  be 
open  to  the  constitutional  objection  of 
not    being    unitorm    in    its    operation 

.  throughout  the  state.  In  ITeckw.  The 
<  State-.  44  Ohio  St.,  536,  it  was  held  that 
the  clause^  "whoever  sells  intoxicating 
liquors  within  two  miles  of  a  place  where 
an  agricultural  fair  is  being  held  *  * 
shall  be  fined,"  etc.,  contained  in  section 
6946,  of  the  Revised  Statutes,  as  amended 
May  2,  1885,  is  Hot  in  conflict  with  any 
provision   of  the  constitution  and   is  a 

.  valid  law  **A  law  is  general  and  uni- 
form," say  the  court,  "that  applies  to 
all  persons  and  things  coming  within  its 
provisions  throughout  the  statel  ,  Its 
uniformity  consists  in  the  fact,  that  no 
person  or  thing,  of  the  description  of  any 
person  or  thing  affected  by  it,  is  exempt 
from  its  operation."  The  rule  as  to  uni- 
formity of  operation  requires  that  the 
law  shall  have  a  uniform  operation  upon 
the  persons  or  things  of  any  class  upon 
whom  or  which  it  purports  to  take  effect; 
that  it  shall  bear  equally  in  its  burdens 
and  benefits  upon  per.sons  and  things 
standing  in  the  srme  category.     Smith  v. 

Judge y  17  Cal.,  554;  French  v/Tesche- 
maker.  24  Cal.,  544 ;  Brooks  v.  Hyd^.  37 
Cal,  375. 

But  it  is  urged  in  behalf  of  the  plain- 
tiff in  error  that  the  homes  for  disabled 
volunteer  soldiers,  contemplated  in  the 
the  statute,  together  constitute  one  class 
of  such  common  characteristics  that  the 
same  penalty  cannot  be  enforced  against 
selling  or  giving  a^A^ay  intoxicating 
liquors  at  a'  different  distance 
from  the  National  and  ^  Ohio  soldiers* ' 
homes  respectively,  without  depriv- 
ing the  law,  which  is  general  in  its 
nature,  of  a  uniform  operation,  and  giv- 
ing to  it  a  distinct,  special  and  unlike  ap- 
plication to  the  several  members  of  the 
class..  In  view  of  the  object  and  pur- 
pose of  the  statute,    it  is  claimed   that 

.'there  is  not  a  sufficient  dissimilarity  be- 


tween such  homes,  as  to  call  for  and  de- 
mand a  separate  and  different  statutory'' 
provision,  defining  and  punishing  sales 
or  gifts  of  intoxicating  liquors  within  a 
prescribed  distance  of  their  boundaries. 

The  National  Home  for  Disabled  Volun- 
teer Soldiers,  at  Dayton,  in  Ohio,  referred 
to  in  the  indictment  of  the   plaintiff  in 
error,   w^  established   by   the  govern- 
ment of  the  United  States,  under  sun- 
dry acts  of  Congress,  now  embodied  in 
sections  4825  to  4837,  inclusive,  of  the 
Consolidated    and     Rev.     Stat,    of    the 
United    States    (1878).      Under     .those 
sections  it  is  provided,  that  there  stall 
be  a  board  of  twelve  managers  of  the 
National  Home,'of  which  the  President, 
Secretary    of    War,    and   Chief   Justice 
shall  be  members,  who  are  to  have  per. 
petual  succession,  with  powers  to  take- 
nold,  and  convey  real  and  personal  prop- 
erty,  establish  a  common  seal,   to   sue 
and  be  sued  in  courts  of  law  and  equity, 
to  make  by-laws,  rules  and  regulations 
not  inconsistent  with  law,  for  carrying 
on  the  business  and  government  of  the 
home,   and   to    affix    penalties    thereto. 
The  persons  entitled  to  the' benefits  of 
the  home,  and   who   may   be  admitted 
thereto,  -are  all  officers  and  soldiers  who 
served  in  the  late  war  for  the  suppres- 
sion of  the  rebellion,  and  the  volunteer 
soldiers  and  sailors  of  the  war  of  1812, 
and  of  the  Mexican  war,  and  not  pro- 
vided   for  by   existing  laws;  who  have 
beeh  or  may  be  disabled  by  wounds  re- 
ceived or  sickness  contracted  in  the  line 
of  their  duty.     All  inmates  ol  the  Na- 
tional  Home   are   made   subject  to  the 
Rules  and  Articles  of  War,  and  in  the 
.same   mannei-  as  if    they    were   in    the 
army. 

Provision  is  made  for  the  purchase  of 
sites  fur  homes,  and  for  the  erection  of 
buildings..  By  section  4830,  *Tlie 
board  of  managers  shall  have  authority 
to  procure  from  time  to  time,  at  suitable 
places,  sites  for  militarj'  homes  lor  all 
persons  serving  in  the  army  of  the 
United  States  at  any  time  in  the  war  of 
the  rebellion,  not  otherwise  provided 
tor,  who  have  be^n  or  maybe  disquali- 
fied for  procuring  their  own  support,  by 
reason  of  wounds  received  or^  sickness 
contracted  while  in  the  line  ot  their 
duty  during  the  rebellion;  and  to  have 
the  iiecessary  buildings  erected,  having 
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due  regard  to  the  health  of  location, 
facility  of  access,  and  capacity  to  accom- 
modate the  persons  entitlejd  to  the  bene- 
fits thereof."  - 

By  section  1  of  an  act  to  provide  for  the 
establishment  and  maintenance  of  a, 
home  for  disabled  and  indigent  ex- 
soldiers,  sailors  and  marines  of  Ohio, 
passed  April  80,  1886  (83  Ohio  Laws. 
107),  it  is  enacted:  "That  there  shall 
be  established  in  this  state  an  ^institution 
under  the  nanie  of  *  The  Ohio  Soldiers! 
and  Sailors'  Honie./  "  ,  By  section  2  of 
the  act  it  is  enacted:,  '>A11  honorably 
discharged  soldiers,  sailors  and  marines, 
who  have  served  the  United  States  gov- 
ernment in  any  of  its  wars,  and  who  are 
citizens  of  Ohio  at  the  date  of  the  pas- 
.  sage  of  this  act,  and  all  soldiers  of  the 
national  guard  of  Ohio,  who  have  hiere- 
tofore  lost^or  may  hereafter  lose  an  arpi, 
or  leg,  or  his  sight,  while  in  the  line  and 
discharge  of  duty,  who  are  not  able  to 
support  themselves,  and  are  not  entitled 
to  admission  to  national  idilitary  homes, 
or  cannot  gain  adihission  f hereto,  may 
be  admitted  to  the  hpme  named  id-  the 
preceding  section,  under  such  rules  and 
regulations  as  may  be  adopted  by  the 
board  of  trustees  hereinafter  provided 
for."       .       -      .:        .  .        •     ■ 

The  independent  mdnagcfment  of 
the  National  Home  at  Dayton  through 
agents  of  the  United  States— the  proviV. 
sbn  made  by  law  for  the  ebtablishmentpf 
similar  institutions-^tbe  congregating  at 
those  institutions  of  the  greater  number 
of  disabled  soldiers  from  all  parts  of  the 
country,  and  the  consequent  increased 
tendency  to  social  abandoil,  to  give  up 
to  natural  impulses  and  to  seek  release 
from  artificial'  constraint — the  fact  that 
all  the  inmates  are  made 'subject  to  the 
Allies  and  Articles  ot  War  the  same  as  if 
they  were  in  the  army — arid  o.ther  marked 
characteristics  of  national  homes,  readily 
suggested  upotv  a  consideration  of  their 
purpose,  brganfzation  and  management. 
^11  fiirnisli  a  sufficient  basis  for ^  making 
such  national  homes  a  class  by  them- 
selves, and  fixing  updn  one  and  one-half 
nnles,  instead  of  one  mile  outside  of  the 
boundarx'  lines  of  their  lands,  as  the 
Hrait  within  which  it  is  made  penal  by 
the  act  to  sell  or  give  away,  at  any  place, 
mtQjyrating  Ifquor.A.  Such  a  classifica- 
tion, in  our  judgment,  would  not  be  un- 


just or  unreasonable,  and  would  be 
founded  upon  adequate  distinctions  and 
differences  between  the  two  kinds  of 
homes  for  disabled  volunteer  soldiers 
designated  in  the  statute.. 

/The  statute  operates  uniformly  upon 
the  class  of  national  homes  for  disabled 
volunteer  soldiers.  The  constitution  of 
Iowa  provides  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation ; 
and  that  the  general  assembly  shall  not 
grant  to  aiiy  citizen,  or  class  of 
citizens,  privileges  or  immunities,  which, 
JLipon  the  same  terms,  shall  not 
equally  belong  to  all  citizens.  .  A 
statute  of  Iowa  divided  the  railroads  of 
the  state  into  classes,  according  to  busi- 
ness, and  established  a  maximum  of  rates 
for  each  of  the  classes.  In  Raiiroad 
Company  v.  Iou>a,  94  U.  S.  155,  it  was 
said  by-  Wajte,  C.  -J.:  *•  The  statute 
operates  uniformly  on  each  class,  and 
this  is  all  the  constitution  requires.  This 
act  does  not  gfant  to  apy  -  railroad  com- 
pany privileges  or  immunities,  which, 
upon  the  same  terms,  do  not  equally 
belong*  to  every  other  railroad  com- 
pany. Whenever  a  company  comes 
into  any  class,  it  has  all  the  ^  privileges 
and  immunities '  that  have  been  granted 
by  the  statute  to  any  other  company  in 
that  class." 

It  is  argued  in  behalf  of  the  plaintiff 
in  error  that  the  trial  court  erred  in  ad- 
mitting parol  evidence  to  prove  that 
the  National  Home,  at  Dayton,  was 
established  and  is  recognized  as  a  home 
for  disabled  volunteer  soldiers  of  the 
.United  States,,  and  is  occupied  by  .soldiers 
of  that  class ;  and  that  the  court  further 
erred  in  permitting  the  treasurer  and 
one  of  the  "board  of  n^an^gers  of  that  in- 
stitution to  testify  as  to  where  the  east- 
ern Tine  of  the  lands  under  the  control  of 
that  National  Home  is  located.  We  find 
no  error  in  the  admission  of  the  testi- 
mony. The  court  below  could  pr)!)perly 
take  judicial  notice  of  the  act  of  April 
13,  1867  (64  Ohio  Laws.  149),  ceding  to 
the;  United  States  jurisdiction  over  cer- 
tain lands  and  their  appurtenances  of 
the  National  Asylum  for  disabled  volun- 
teer soldiers,  within  the  .state  of  Ohio 
(  Brown  v.  Stale  of  Ohio,  11  Ohio,  280) ; 
and  by  .such  act  the  general  as.sembly 
recognized  the  establishment  and  exist- 
ence of  that  institution. 
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In  determining  the  eastern  line  of  the 
lands  of  the  National  Home,  it  was  not 
a  question  of  private  boundary,  involv- 
ing title  as  a  private  right  or  estate,  but 
rather  uf  quasi  public,  right.  But  on 
questions  of  public  right,  respecting  the 
existence  of  a  boundary  between  coun- 
ties, parishes,  or  manors,  the  limits  of  a 
town  or  street,  common  reputation  is 
admissible  in  evidence.  And  besides, 
where  it  is  a  question  of  private  right, 
parol  evidence  is  competent  to  prove 
possession  of  land  within  certain  desig- 
nated boundaries,  and  the  person  so 
proved  to  be  in  possession  will,  prima 
Jacicy  be  presumed  to  be  seized  in  fee. 

Judgment  affirmed. 

( To  appear  in  51  Ohio  St.) 


3143.  George  H.  Vau  Vleck  v.  William  Peck 
Error  to  the  Circuit  Court  of  Sandusky  county 
Judgment  affirmed. 

3144.  Hanson  D.  Gray  v.  the  Board  of  Count) 
Commissioners  of  Ross  county  et  al.  Krroi 
to  the  Circuit  Court  of  Ross  county.  Judg 
ment  affirmed. 

3146.  Nettie  Collier  v.  Agricultural  Insur- 
ance Companv,  Watertown,  N.  Y.  Error  tc 
the  Circuit  Court  of  Muskingnm  county. 
Judgment  affirmed. 

3150.  Duncan  Livingston  v.  Samuel  Reed 
et  al.  Error  to  the  Circuit  Court  of  Scioto 
county.    Judgment  affirmed. 

316«.  Elizabeth  M.  Wise  v.  Martha  Carley. 
Error  to  the  Circuit  Court  of  Brown  county. 
Judgment  affirmed. 

3170.  Joseph  Martin,  Administrator,  etc.,  v. 
Emma  E.  Squires.  Error  to  the  Circuit  Court 
of  Coshocton  county.    Judgment  affirmed. 

3211.  Jeremiah  B.  Hombeck  et  al.  v.  Z. 
I  Brewer,  trustee.  Error  to  the  Circuit  Court 
!  of  Pickaway   countv.     Dismissed  bv   consent, 

420*2.     George  G.  Green  v.  William  K.  Thouip- 

►n.  Error  to  the  Circuit  Court  of  Scioto 
Dismissed  for  failure  to  file  printed 


county, 
record. 
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Tuesday,  Dec,  4,  JS94.     i 
General  Docket. 

Cases  are  called  and  submitted  up  to  and  in- 
cluding No.  3J91. 

254(5.  Mt.  Adams?  &  Eden  Park  Inclined 
Railway  Company  v.  The  City  of  Cincinnati. 
Error  to  the  Superior  Court  of  Cincinnati. 
Judgment  afrirmed. 

2551.  Charles  T.  Greve,  trustee,  v.  Thomas 
A.  Hardman.  Error  to  the  Circuit  Court  of 
Clermont  county.    Judgment  affirmed. 

2075.  Burt  Truscoti.  a  minor,  etc.,  v.  Alice 
Truscott,  otherwise  Murphy.  Error  to  the 
Circuit  Court  of  Cuyahoga  county.  Dismissed 
for  w^nt  of  preparation. 

3114.  The  First  National  Bank  of  Van  Wert 
V.  The  Van  Wert  National  Bank.  Error  to  the 
Circuit  Court  of  Van  Wert  county.  Judgment 
affirmed  for  the  reason  that  the  Circuit  Court 
found  the  facts  as  found  by  the  Common  Pleas 
not  sustained  bv  the  evidence. 

31  ly.  The  Village  of  Jefferson  v.  Maggie 
McKay.  Error  to  the  Circuit  Court  of  Ashta- 
bula county.  Judgment  affirmed.  Bradbury, 
Minshall  and  Burket,  J.  J.,  dissent. 

3131.  Hugh  Enyart  v.  Emma  M.  Keever  et 
al.  Error  to  the  Circuit  Court  of  Warren 
county.  Judgment  affirmed  on  the  authority 
of  Johnson  v.  Johnson,  51  Ohio  Statutes. 

3134.  The  Dwelling  House  Insurance  Com- 
pany V.  James  Leedy  et  al.  Error  to  the  Cir- 
cuit Court  of  Richland  count3\  Judgment 
affirmed. 

3138.  The  Valley  Railway  Company  v. 
George  Stanfield.  Error  to  the  Circuit  Court 
of  Cuyahoga  county.  Judgment  affirmed 
Dickman,  C.  J.,  not  sitting  in  tike  case. 

3141.  James  S.  Sherlock  et  al.  v.  A.  P.  All- 
ber>'.  Error  to  the  Circuit  Court  of  Morgan 
county.    Judgment  affirmed. 


New  Cases. 


Cases  filed  in  the  Supreme  Court  since  No- 
vember 28,  18U4 

4297.  The  Christian -Moerlein  Brewing  Co. 
v.  Ltttie  Swan.  Error  to  the  Circuit  Court  of 
Jackson  countv.     E.  W.  Strong. 

4298.  David  G.  Poland  v.  E.  S.  Cure  et  al. 
Error  to  the  Circuit  Court  of  Morrow  county. 
Mitchell  &  Bruce  ;  S.  C.  Kingman. 

4299.  Margaret  Rockwell  v.  Jabes  Thomas 
et  al.  Error  to  the  Circuit  Court  of  Jackson 
county.  S  F.  White;  Robert  L.  Grimes,  Tripp 
&  Tripp,  John  T.  Moore. 

430!».  Vincent  H.  Coon-*  v.  The  Farmers 
National  Bank  of  Findlay  et  al.  Error  to  the 
CirQuit  court  of  Hancock  county.  Thos.  Mee- 
han  ;  A.  &  F.  P.  Blackford,  J.  A.  &  E.  V.  Boi>e. 

4301.  Christ  Koch  v.  The  SUte  of  Ohio. 
Error  to  the  Circuit  Court  of  Summit  county. 
Welsh  &  Sawyer ;  Samuel  G.  Rogers. 

4302.  Patrick  Kearns  v.  John  W.  Pearson 
Ex'r,  etc.  Error  to  the  Circuit  Court  of  Clark 
county.     Mower  &  Mower;  M.  T.  Burnham. 

4303.  Armstrong  Brothers  v.  Tatum  &  Bowen. 
Error  to  the  Circuit  Court  of  Clark  county. 
Pringle  &  Johnson  ;  Bowman  &  Bowman. 

4304.  Amelia  Gilliland  v.  The  City  of  Day- 
ton et  al.  Error  to  the  Circuit  Court  'of 
Montgomery  county.  Emanuel  &  Dwycr; 
Wm.  Craighead. 

4305.  Peter  Leffel  et  al.  v.  Peter  Switz.  Er- 
ror to  the  Circuit  Court  of  Clark  county. 
Mower  &  Mower,  Oscar  T.  Martin,  Keifer  & 
Keifer;  Bowman  &  Bowman. 

4306.  Emerson  McMillen  v.  The  C,  C.  C.  & 
St.  L.  Ry.  Co.  Error  to  the  Circuit  Court  of 
Franklin  county.  Geo.  K.  Nash,  S.  N.  Onen; 
Harrison,  Olds  &  Henderson. 

4307.  The  Connecticut  Fire  Insurance  Co. 
of  Hartford  v.  Geo.  H.  Bennett  et  al.  Error 
to  the  Superior  Court  of  Cincinnati.  Thos.  A. 
Logan ;  Wilby  &  Wald. 


OHIO  LEGAL  NEWS. 


121 


(Formerly  Toledo  Legal  Newt.) 
A  Weekly  Legal  Paper  Published  by 

THE  LANING  PRINTING  CO., 

NoRWALK.  Ohio. 

IssuBD  Every  Friday  Afternoon. 


Ssbscr.ptions  aud  business  communications  should 
be  seat  tu  the  publishers. 

SuBSCRIPTIOH  PRICE.  $3.00  PER  YEAR,  IN  AOVANCE. 

S'ev  subiccriDtions  can  begin  at  any  time,  and  back 
BBmberi  will  be  supplied  if  desired.  ' 


Entered  tt  the  PoatofBce,  Norwalk,  Ohio,  as  second 
da&s  matter 


The  "  Faculty  and  Students  of  The  Franklin 
T.  Backus  Law  School  of  The  Western  Reserve 
Ui]i?6rsity '*  have  decided  to  publish  a  Law 
Jocrnal.  They  have,  no  doubt,  heard  the 
story  that  the  proprietor  of  The  Weekly 
Law  "  Blxlevin,"  a  few  years  ago,  as  he  says, 
?aid  112,000  for  a  defunct  law  journal,  at 
jndiciil  sale,  after  the  paper  had  sunk  for  its 
owner  |5,600  for  the  four  years  it  had  existed, 
isd  feeling  that  such  publications  must  be 
gold  mines,  have  concluded  to  own  one.  The 
prospectus  announces  that  the  new  sheet  will 
be  known  as  The  IVestern  Reserve  Law  Jour- 
u/,  and  will  be  issued  monthly.  The  talent  at 
the  University  will,  no  doubt,  be  able  to  pro- 
doce  a  first-class  paper.  We  welcome  it  into 
tbe  field.  The  faculty  and  students  at  the 
Ohio  State  University  law  department,  or  of  the 
Cincinnati  Law  School,  wishing  to  advertise 
tbeir  schools,  will,  no  doubt,  soon  follow  the 
ttample,  and  Brc.  Jajin  will  then  yawn  more 
than  ever. 


Loss  of  goods  by  a  wrong  delivery,  made 
negligently  by  the  carrier,  is  a  conversion  for 
which  the  carrier  is  liable  to  account  at  the 
full  value  vof  the  goods,  this  mode  of  loss  not 
being  within  the  terms  of  the  special  contract 
fixing  a  conventional  value  upon  the  goods  at 
the  time  of  shipment  in  consideration  of  the  rate 
of  freight  being  reduced.  Even  granting  that 
it  was  competent  for  the  parties  to  make  a  con- 
tract which  would  have  covered  wrong  deliv- 
ery bv  negligence,  they  did  not  do  so.  Savan- 
nah F,  W.  Ry.  Co.  V.  S/oat  (Ga.),  20  S.  E.  Rep. 
218. 


Judge  Kuniler  of  the  Hamilton  County  Com- 
ty  Common  Pleas  Court  is  confronted  with  a 
very  knotty  legal  problem,  which  arises  in 
making  decrees  in  the  confirmation  of  recent 
sales  under  foreclosure  proceedings.  Under  a 
decision  found  in  one  of  the  Ohio  State  Re- 
ports, taxes  which  have  not  yet  been  levied 
cannot  be  made  a  charge  in  a  judicial  sale 
against  the  purchaser.  Owing  to  the  delay  in 
preparing  the  tax  duplicate  in  Hamilton  coun- 
ty, there  is-,- as  yet,  no  assessment  of  taxes,  and 
Purchasers  are  claiming  that  they  are  not  Ha- 
le for  the  taxes  which  should  have,  been  as- 
sessed before  this  time,  but  have  not  been  as- 
sessed. Judge  Kumler  is  disposed  to  let  these 
decrees  wait  till  the  tastes  are  assessed. 


k  noted  case  recently  decided  by  the  Ohio 
Snpreme  Court  was  that  of  The  State  v.  James 
McCoy,  which  came  up  on  exceptions  from  the 
Wayne  county  Court  of  Common  Pleas.  The 
Common  Pleas  Court  ruled  that  in  the  abortion 
case  for  which  McCoy  was  being  prosecuted, 
^e  testimony  of  the  prosecuting  witness,  who 
vas  the  woman  who  assisted  the  doctor  in  the 
case,  could  not  be  admitted  concerning  points 
^t  would  incriminate  her.  The  decision  of 
the  Snpreme  Court  in  upholding  the  ruling  of 
^  lower  court  virtually  makes  it  impossible 
to  secure  a  conviction  for  abortion  in  Ohio,  as 
'^snally  the  only  testimony  upon  which  a  physi- 
^  can  be  convicted  of  this  crime  is  the 
^^an  who  assists  and  is  under  the  statute  a  assignee 
f^i^epi  crifftinis.  I  failure. 


It  is  reported  that  a  petition  has  been  pre- 
pared and  will  soon  be  filed  in  the  Common 
Pleas  Court  of  Franklin  county,  to  test  the 
constitutionality  of  the  law  passed  by  the 
general  assembly  last  winter  giving  women  the 
right  to  vote  for  members  of  boards  of  educa- 
tion. Hon.  Daniel  J.  Ryan  has  the  matter  in 
charge  and  other  prominent  attorneys  will  be 
associated  with  him.  The  fact  that  a  great 
maiiy  persons  have  questioned  the  right  of  the 
legislattire  to  pass  such  an  act  has  led  to  the 
preparation  of  the  petition  so  that  the  question 
can  be  settled  before  the  spru%  elections. 

The  members  of  the  board  of  elections  of 
Columbus  are  made  party  defendants,  as  well  as 
Mrs.  Moses  B.  Earnhart.  The  way  her  name 
came  to  be  used  as  a  defendant  was,  that  she 
was  the  first  female  to  register  last  October  m 
precinct  A,  First  ward  of  Columbus.  Her  hus- 
band, Senator  Barnhart,  was  the  first  person 
in  the  senate  to  speak  in  favor  of  the  bill,  and 
he  will  be  of  counsel  who  will  defend  the  law. 


By  a  finding  by  Judge  Sayler,  of  the  Super- 
ior Court  of  Cincinnati,  the  losses  of  Judge 
Hoadly,  ex-Governor  of  Ohio,  have  been  in- 
creased in  the  Purcell  assignment  case.  Judge 
Hoadly  was  a  bondsman  for  J.  B.  Mannix,  the 
in  the  famous  Archbishop  Purcell 
Mannix    defaulted.      Judge  Hoadly 
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paid  his  share  of  liability  on  the  bonds.  But 
Manniz  had  transferred  to  E.  W.  Kittredge  for 
Hoadly  $20,000  worth  of  stock  and  a  note  for 
$20,000  secured  by  mortgage  on  Mannix's  prop- 
erty. Judge  Sayler  holds  that  Hoadly  received 
this  in  trust  for  his  fellow  bondsmen,  and  that 
they  must  share  in  it  with  him.  This,  it  is 
said,  makes  Hoadly's  loss  reach  (65,000. 


In  the  case  of  Teasdale  v.  The  Cofntnission- 
ers  of  Hamiiton  County^  mentionf  d  in  Thk 
Lbgai.  Nbws  of  last  week,  the  Supreme  Conrt 
of  Ohio  has  decided  that  the  commissioners  of 
Hamilton  county  will  be  compelled  to  issue 
bonds  to  build  the  Main  street  bridge  in  Cin- 
cinnati. The  case  has  been  in  the  courts  for 
some  time  the  question  nt  issue  being  whether 
the  legislature  had  the  ppwer  to  make  it  man- 
datory upon  commissioners  to  construct  a 
bridge  or  not.  TJie  lower  courts  held  that  it 
had  and  the  supreme  court  divided  evenly  on 
the  question.  Under  the  law  increasing  the 
number  of  supreme  court  judges  to  six  this  di- 
vision affirms  the  judgment  of  the  lower  courts. 


The  jury  reform  law  of  last  winter  is  proving 
to  be  one  of  the  most  popular  enactments  to 
the  credit  of  the  seventy-first  general  assembly. 
Probably  no  measure  of  recent  years  has  more 
fully  met"  the  expectations  of  judges  and  attor- 
neys alike  throughout  the  state  than  this  which 
provides  for  the  creation  of  non-partisan  jury 
commissions  in  every  county.  The  law  was 
not  an  experiment  It  was  in  vogue  in  Cuya- 
hoga, Hamilton,  Franklin,  Lucas,  Montgomery 
and  Mahoning  counties,  and  had  proved  to  be 
a  great  improvement  over  the  old  method  of 
choosing  juries. 

Representative  McBride,  of  Richland  county, 
fathered  the  bill^  mplying  the  same  act  to  all 
•counties.    Mr.  McBride  is  said  to  have  received 
letters  of  praise  from  many  of  the  common 
pleas  judges  of  the  state  complimenting  the 
operation  gf  the  new  law.    The  fame  of  the 
statute  has  passed  state  bounds.    Mr.  McBride 
has  recently  received  letters  from  two  members 
of  the  Iowa  legislature  inquiring  about  it,  and 
saying  that  they  expected  to  introduce  bills  of 
a  similar  character  in  their  state,  legislature  the 
coming  winter.    The  importance  of  the  sub- 
ject makes  it  a  matter  of  special  congratulation 
that  the  new  law  is  giving  such  general  satisfac- 
tion.   The  manner  in  which  juries  are  made  up 
and  the  character  of  the  men  composing  them 
are  closely  related  to  the  quality  of  justice  they 
dispense. 


LIST  OF  NEW  JUDGES. 

The  following  is  a  list  of  judges  who  were 

chosen  at  the  last  election  to  fill  positions  on 

the  bench  in  this  state : 

SUPRBMB   COUItT. 

John  A.  Shauck,  Dayton,  O. 

ClRCqiT  COURT. 

1st  circuit— Jas.  M.  Smith,  Lebanon,  re-elected. 

2d  circuit— Augustus  N.  Summers,  Spring^eld. 

3d  circuit— Jam^s  L.  Price.  Lima. 

4th  circuit— Daniel  A.  Russell,  Pomeroy,  re- 
elected. 

5th  circuit— John  F.  Adams^  Zanesyille. 

6th  circuit— Edmund  B.  King,  Sandusky. 

.7th  circuit— William  H.  Frazier,  Caldwell,  re- 
elected. 

8th  circuit— Charles  C.  Baldwin,  Cleveland,  re- 
elected. 

SUPBRIOR  COURT  OP    CINCINNATI. 

Rufus  B.  Smith,  Cincinnati,  Te-elected. 
COMMON  PLBAS  COURTS. 

2d  district,  1st  sub.— Elaih  Pisfier,  Baton. 

2d  district,  2d  sub.— C.  B.  Heiserman,  Urbana. 

2d  district,  3d  sub.-^David  B.  Van  Pelt,  Wil- 
mington, re-elected. 

2d- district,  3d  sub.— John  C.  Miller,  Spring- 
field, re-el^ted. 

3d  district,  1st  sub,- William  T.  Mooney,  St. 
Mary's  re-elected. 

4th  district,  Ist  sab.— Charles  Pratt,  Toledo. 

4tH  district,  2d  sub.- W.  B.  Nett,  Cleveland. 

4th  district,  3d  sub.— J.  F.  Logue,  Cleveland. 

5th  district,  2d  sub.— H.  B.  Maynard,  Washing- 
ton. 

5th  district,  2d  sub.— Festus  H.  Walters,  Cir- 
deville. 

5th  district,  3d  sub.— Festus  H,  Walters,  Cir- 
deville,  re-elected. 

6th  districjb,  2d  sub.— Thomas  £.  Duncan,  Mt 
Gilead,  re-elected.  / 

7th  district,  1st  sub.— Joseph  G.  Ruffman,  N. 
Lexington. 

7th  district,  3d  sub.— Henry  W.  Coultrap,  Mc- 
Arthur. 

9th  district,  3d  sub.— Delos  W.  Canfield,  Char- 
don. 

10th  district,  1st  sub.— Charles  M.  Melhom, 
Kenton,  re-elected. 


Judge  Sage,  of  the  United  States  District 
Court,  sitting  at  Columbus,  is  having  the  un- 
usual experience  for  a  United  States  Court 
Judge  of  trying  a  murder  case.  The  United 
States  Court  acquires  jurisdiction  by  virtue  of 
the  fact  that  the  crime  was  committed   on 
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premises  in  Columbus,  owned  by  the  govern- 
ment Usually  government  buildings  stand 
on  property  as  to  which  jurisdiction  over  crime 
b  conferred  upon  the  states,  but  it  is  not  true 
of  ill  government  property.     . 


DIVORCBS  m  OHIO. 

The  statistics  of  marriage  and  divorce  for 
the  past  year  have  been  compiled  by  the  secre- 
tary of  state.  They  show  the  startling  fact 
that  there  is  about  one  divorce  to  every  twelve 
marriages.  The  total  number  of  marriages  for 
the  year  ending  March  31,  1894,  were  33,858,  a 
decrease  of  1,213  from  the  previous  3*ear  and 
S97  from  1892.  This  falling  ofiP  is  believed  to 
be  dae  largely  to  the  hard  times,  which  have 
discouraged  the  prudent  and  those  in  moder- 
ate circumstances  from  undertaking  the  new 
bardens  of  family  life. 

This  unfavorable  social  fact  is  somewhat 
counterbalanced  by  the  decrease  which  is  also 
shown  in  the  number  of  divorces.  For  the 
year  ending  July  31, 1894,  there  were  2,753  di- 
vorces granted,  of  which  2,023  were  given  to 
the  wife  and  barely  730  to  the  husband.  This 
is  a  bad  showing  for  the  husbands,  bi^t  not 
much  i^orse  than  usual.  The  statistics  for  the 
past  five  yesTS  show  that  on  an  average  the 
vomenNrere  granted  over  30  per  cent  of  the 
dirorces.  This  year  they  have  nearly  73  per 
cent,  the  largest  for  a  ni;mber  of  years.    The 

ctues  were  as  as  follows : 

Grwnted       Granted 
to  husband,     to  wife. 

Adultery u 196  ISO 

Absence  and  neglect... -    400 

Cruelly ^ ^ 

Dmnkenness 

Piiod 

Mucellancout 


100 

9H0 

51  . 

r)l6 

47 

276 

10 

12 

26 

50 

Tout ^ 730  2,023 

The  total  numrber  of  divorces  granted  in  1893 
««re  2,913,  or  160  more  than  this  year,  and  in 
1892  there  were  2,737,  or  16  less  than  this  year. 
The  total  number  granted  has  doubled  since 
1878,  while  in  the  same  period  the  number  of 
nuirriaj^es  have  increased  only  31  per  cent 

Cuyahoga  county  leads  the  state  in  the  uum- 
l^r  of  divorce  suits  brought,  having  a  total  for 
the  year  of  947,  as  compaiied  with  915  in  Hamil- 
ton county.  In  divorces  granted,  however,  Ham- 
ilton has399,  while  Cuyahoga  shows  but  214.  In 
Montgomery,  which  ranks  third  in  divorce  suits 
l>rought,  there  were  454,  while  in  Franklin  there 
vere  426  and  in  Lucas  but  205.  Connubial  fe- 
licity flourishes  apparently  in  a  higher  ratio  on 
^  banks  of  the  Mauniee  than  on  the  Mi- 
*oii  or  Scioto.  In  divorces  granted,  however, 
franklin  ranks  third,  with  169 ;  Lucas  fourth, 


with  105,  and  Montgomery,  with  68,  is  out- 
ranked by  Stark  with  99  and  Ashtabula  with  71. 
The  total  number  of  suits  brought  during 
the  year  was  3,696  and  2,918  were  pending 
when  the  year  began.  There  were  858  caaes 
dismissed  during  the  year.  In  the  suits 
brought  950  husbands  and  2,103  wives  alleged 
absence  and  neglect;  189  husbands  and  1,271 
wives  charged  cruelty.  Drunkenness  was  one 
of  the  charges  in  53  cases  by  husbands  and 
859  by  wives ;  fraud  in  30  cases  by  husbands 
and  25  by  wives.  Other  causes  were  assigned 
in  209  cases.  In  many  cases  more  than  one 
cause  was  assigned. 


CONSTITUTIONAL   QUESTION. 

United   States  Supreme  Court  Rules  Against 
Oleomargarine. 


Mr.  Justice  Harlan  has  delivered  an 
opinion  of  the  United  States  Supreme 
Court  which  affirms  the  constitutionality 
of  the  Massachusetts  Statute  as  to  oleo- 
margarine, and  which  prevents  manu- 
facturers of  that  article  from  selling  in 
Massachusetts  oleomargarine,  which  has 
been  artificially  colored  in  imitation  of 
butter. 

The  case  was  that  of  Benjamin  A. 
Plumley,  who  was  arrested  in  Boston  for 
having  sold  oleomargarine  manufactured 
in  imitation  of  butter  in  \nolation  of  the 
law  of  Massachusetts,  approved  March 
10, 1891. 

He  was  found  guilt}',  and  fined  $100. 
In  default  he  was  about  to  be  sent  to. 
jail,  when  he  sued  out  a  writ  of  habeas 
corpus  from  the  Supreme  Judicial  Court 
of  Massachusetts  upon  the  ground  that 
he  was  restrained  of  his  liberty  in  viola- 
tion of  the  constitution  and  laws  of  the 
United  States. 

The  case  was  decided  against  the  pris- 
oner by  the  Massachusetts  Supreme  Ju- 
dicial Court,  the  opinion  of  that^  court 
being  that  the  statute  of  Massachusetts 
was  not  in  violation  of  the  constitution 
pr  laws  of  the  United  States,  and  conse- 
quently that  the  petitioner  was  not  il- 
legally restrained  of  his  liberty. 

The  principal  question  involved  in  the 
case,  as  contended  by  the  prisoner,  was 
as  to  whether  the  statute  under  exami- 
nation in  its  application  to  sales  of  oleo- 
margarine, brought  into   Massachusetts 
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from  other  states,  is  in  conflict  with  the 
clause  of  the  constitution  of  the  United 
States  investing  congress  with  power  to 
regulate  commerce  among  the  several 
states. 

Justice  Harlan  declares  that  under  the 
statute  of  Massachusetts,  **  if  any  one 
thinks  that  oleomargarine  which  has  not 
been  artificially  colored  so  as  to  cause  it 
to  look  like  butter,  is  as  palatable  and  as 
wholesome  for  food  as  pure  butter,  he  is 
at  liberty,  under  the  statute  of  Massa- 
chusetts, to  manufacture  it  in  that  state 
or  to  sell  it  there  in  such  manner  as  to 
inform  the  customer  of  its  real  char- 
acter. He  is  only  forbidden  to  prac- 
tice in  such  matters  a  fraud  upon  the 
gene'-al  public."  The  statute  seeks  to 
suppress  false  pretenses  and  to  promote 
a  fair  dealing  in  the  .sale  of  an  article  of 
food.  **  Can  it  be,"  justice  Harlan  says, 
•'that  the  constitution  of  the  United 
States  secures  to  any  one  the  privilege 
of  manufacturing  and  selling  an  article 
of  food  in  such  manner  as  to  induce  the 
mass  of  people  to  believe  that  they  are 
buying  something,  which,  in  fact,  is 
wholly  different  from  that  which  is  of- 
fered for  sale?  Does  the  freedom  of 
commerce  among  the  states  demand  a 
recognition  of  the  right  to  practice  a  de- 
ception upon  the  public  in  the  sale  of 
any  articles,  even  those  that  may  have 
become  the  subject  of  trade  in  difierent 
parts  of  the  country  ?" 

Passing  in  review  of  all  the  cases  cited 
by  the  attorneys  of  the  manufacturers 
of  oleomargarine  against  the  constitu- 
tionality of  the  Massachusetts  statute, 
Justice  Harlan  concludes  that  those 
cases  announce  no  principle  which  com- 
pels the  court  to  adjudge  that  the  states 
have  surrendered  to  the  general  govern- 
ment the  power  to  prevent  fraud  in  the 
sales  of  property. 

After  reviewing  all  the  cases  cited 
Justice  Harlan,  for  the  court,  arrives  at 
this  conclusion : 

It  has  beeti  adjudged  that  the  states  may 
legislate  to  prevent  the  spread  of  crime,  and 
may  exclude  from  their  limits  paupers,  con- 
victs, persons  likely  to  become  a  public  charge, 
and  persons  afflicted  with  contagious  or  infec- 
tious diseases.  These  and  other  like  thines 
having  immediate  connection  with  the  health, 
morals  and  safety  of  the  people  may  be  done 
by  the  states  in  the  exercise  of  the  right  of 
self-defense.  And  yet  it  is  supposed  that  the 
owners  of  a  compound  which  has  been  put  in 


a  condition  to  cheat  the  public  into  believing 
that  it  is  a  particular  article  of  food  in  daily 
use  and  eagerly  sought  for  by  people  in  ever)' 
com  ition  of  life,  are  protected  b}?  the  consti- 
tution in  making  a  sale  of  it  against  the  wiU 
of  the  state  in  which  it  is  offered  for  sale,  be- 
cause of  the  circumstance  that  it  is  in  an  orig- 
inal package,  and  has  become  a  subject  of  or- 
dinary traffic.    We  are  unwilling  to  accept  this 
view.      We  are  of  opinion  that  it  is    within 
the  power  of  a  state  to  exclude  from  its  mar- 
kets any  compound  manufactured  in   another 
state,  which  has  been  artificially  colored   or 
adulterated  so  as  to  cause  it  to  look  like  an 
article  of  food  in  general  use,  and  the  sale  of 
which  may,  by  reason   of  such  coloration   or 
adulteration,  cheat    the   general    public   into 
purchasing,  but  which  they  may  not  intend  to 
Duy.    The  constitution   of  the  Upited  States 
does  not  secure  to  any  one  the  privilege  of  de- 
frauding the  public.    The  deception   against 
which  the  statute  of  Massachusetts  is  aimed  is 
an  offense  against  society;  and  the  states  are 
as  competent  to  protect  their  people  against 
such  onenses  or  wrongs  as  they  are  to  protect 
them  against  crimes  or  wrongs  of  more  serious 
character.    And  this  protection  may  be  ^iven 
without  violating  any  right  secured   by  the 
national  constitution,  and  wnthout  infringing 
the  authority  of  the  general  government.     A 
state  enactment  forbidding  the  sale  oi  deceit- 
ful imitations  of  articles  of  food  in  general 
use  among  the  people  does  not  abridge  any 
privilege  secured  to  citizens  of   the   United 
I  Staies,  nor  in  any  just  sense  interfere  with  the 
freedom    of    commerce    among     the    several 
states.     It   is  legislation  of    the   kind  which 
*'  can  be  most  advantageously  exercised  by  the 
states  themselves." 

We  are  unmindful  of  the  fact— indeed  this 
court  has  often  had  occasion  to  observe— that 
the  acknowledged  power  of  the  states  to  pro- 
tect the  morals,  the  health  and  safety  of  their 
people  by  appropriate  legislation,  sometimes 
touches,  m  its  exercise,  the  line  separating  the 
respective  domains  of  national  and  state  au- 
thority. But  in  view  of  the  complex  system 
of  government  which  exists  in  this  country, 
'*  presenting,"  as  this  court,  speaking  by  Chief 
Justice  Marshall  has  said,  "  the  rare  and  diffi- 
cult scheme  of  one  general  government,  whose 
action  extends  over  the  whole,  but  which 
possesses  only  certain  enumerated  powers,  aud 
of  numerous  state  governments,  which  retain 
and  exercise  all  powers  not  delegated  to  the 
union,"  the  judiciary  of  the  United  States 
should  not  strike  down  a  legislative  enactment 
of  a  state — especially  if  it  has  direct  connec- 
tion with  the  social  order,  the  health  and  the 
morals  of  its  people — unless  such  legislation 
plainly  and  palpably  violates  some  ri|:ht 
granted  or  secured  by  the  national  constitution 
or  encroaches  upon  the  authority  delegated  to 
the  United  States  for  the  attainment  of  objects 
of  national  concern.  We  cannot  so  adjudge 
in  reference  to  the  statute  of  MaFsachusetts, 
and  as,  in  our  opinion,  the  court  below  cor- 
rectly held  that  the  plaintiff  in  error  was  not 
restrained  of  his  lioerty  in  violation  of  the 
constitution  of  the  United  States,  the  judg- 
ment is  affirmed. 


CHARGES  TO  GRAND  JURY. 
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Chief  Justice  Euller  and  Justices 
Brewer  and  Field  dissented  from  the 
opinion  of  the  court. 

Chief  Justice  Fuller,  in  delivering  the 
dissenting  opinion,  said : 

We  must  assume  oleomargarine  to  be  a 
vhotesome,  palatable  and  nutritious  article  of 
food,  in  no  way  deleterious  to  public  health  or 
idfare.  It  is  of  the  natural  color  of  butter 
and  looks  like  butter,  and  is  often  colored  as 
butter  is  by  harmless  ingredients  of  a  deeper 
Tdlow  to  render  it  more  attractive  to  consum- 
ers. The  Qssumption  that  it  is  thus  colored 
to  nuke  it  appear  to  be  a  different  article  geu- 
enlly  than  it  is,  has  no  legal  basis  in  this  case 
toxeston.  It  cannot  be  denied  that  oleomar- 
gtiine  is  a  recent  article  of  commerce,  and 
moreover,  that  it  is  regulated  as  such  for  rev- 
eo&e  purposes  by  an  act  of  Congress.  The  act 
ofCoDgreas  and  numerous  acts  of  Massachu- 
setts amply  protect  the  public  Irom  the  danger 
of  being  inanced  to  purchase  oleomargarine 
for  batter.  I  deny  that  the  state  can  exempt 
6offl  oommerce  legitimate  objects  of  comnier- 
dii  dealings  because  their  appearances  may 
<Mve  purchasers  in  regard  to  their  quality. 

Hie  right  to  import,  eicport  and  to  tsell  oleo- 
airgarine  in  the  Original  package  under  reg- 
Bjitions  prescribed  by  Congress,  cannot  be  in- 
bibited  by  such  legislation  as  is  l)efore  us. 
Fluctuation  in  decision  in  respect  to  so  vital 
» power  88  that  to  regulate  commerce  among 
tile  states  is  to  be  deprecated,  and  the  opinion 
ttd  judgment  in  this  case  seem  to  be  clearly 
locoiisistent  with  such  principles. 

I  dissent  from  the  opinion  and  judgment, 
^  am  authorized  to  say  that  Mr.  Justice 
Field  and  Mr.  Justice  Brewer  concur  with  me 
IB  so  doing. 


CBARGKS  TO  GRAND  JURY. 

[Franklin  County  Common  PleanJ 

FIRST  CHARGE. 

To  ike  Special  Grand  Jury,  by  Hon.  David  F, 
W*»  l^ge^  Delivered  at  the  September 
Term,  A,  D  1894^ 

Gentlemen:  You  have  been  convened 
^  a  special  grand  jury  to  consider  one 
^tter.  At  the  beginning  of  this  term, 
^^e  regular  grand  jury  preferred  an  in- 
«ctment  against  the  county  commission- 
ers for  an  alleged  acceptance  of  a  bribe 
w  11200.  The.  indictment,  not  having 
r^scribed  the  person  or  persons  by  whom, 
Jt  was  claimed,  the  money  was  paid  to 
^  commissioners,  it  was  held  by  the 
^^^^'^  to  be  insufficient  in  law  to  put  the 
pommissioners  upon  trial  before  a  petit 
3^ry,  and,  for  that  reason,  it  was  quashed. 

Conceiving  that  the  public  welfare  and 
Pmc  justice  demanded  that  tbis  charge 


should  be  speedily  investigated  and  tried, 
and  that  the  commissioners,  if  innocent, 
should  be  vindicated  without  delay,  you 
were  summoned  here,  as  a  special  grand 
jury,  to  consider  the  case. 

The  statute  of  the  state  declares  that 
an  officer  who  accepts  anj'  valuable  or 
beneficial  thing  to  influence  him  with 
respect  to  his  official  duty,  or  to  influence 
his  action,  vote,  opinion  or  judgment,  in 
any  matter  pending  or  that  might  legally 
come  before  him,  shall,  upon  his  convic- 
tion, be  imprisoned  in  the  penitentiary, 
or  be  fined,  or  be  punished  in  both  ways. 

The  charge  in  the  case  is  that  the  com- 
missioners accepted  the  ^1,2U0  to  influ- 
ence their  action  and  vote,  in  awarding 
a  contract  for  the  construction  of  a 
county  bridge;  that  is,  that  they  received 
and  accepted  the  $1,200  as  a  considera- 
tion for  awarding  the  contract  to  build 
the  bridge,  to  the  person  or  persons  by 
whom  the  mony  was  paid.  I  need  not 
dwell  upon  the  enormity  of  the  crime  of 
public  officers  receiving  bribes  for  their 
official  action.  The  vocabulary  of  right- 
eous censure  might  be  exhausted,  and 
still  there  would  be  more  that  ought  to 
be  said. 

Public  officers  who  sell,  their  official 
votes,  like  merchandise  in  the  market, 
commit  a  crime,  which  is  a  danger  and 
injury,  not  to  one  or  several  individuals, 
but  to  the  whole  community  at  large. 
It  tends  to  the  perversion  of  justice  in 
the  department  of  the  government  to 
which  such  officers  belong.  It  is  cor- 
ruption of  the  most  flagrant  character. 

Among  ancient,  people  rewards  and 
emoluments  paid  to  public  officers  for 
the  performance  of  their  official  duties, 
were  not  only  tolerated,  but  encouraged. 
But  as  nations  advance,  the  number  of 
crimes  increase,  while  their  punishment 
becomes  milder.  A  criminal  law  is  an 
expression  of  the  perception  or  feeling 
of  the  people.  Modern  legislators  per- 
ceived the  heinousness  of  bribe-taking 
by  public  officers.  That  has  become 
more  obvious  as  the  power  of  wealth  in- 
creased. This  kind  of  corruption,  threat- 
ening the  purity  of  governmental  admin- 
istration, is  utterly  odious  to  the  spirit 
of  democratic  government.  It  is  one  of 
the  domineering  and  paramount  evils 
wherever  it  exists.  '*And  as  wealth  and 
power  may  become  powerful   forces  in 
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this  dangerous  direction,  the  protection 
of  equal  rights  among  the  people  de- 
mands that  a  severe  penalty  be  visited" 
upon  any  officer,  whether  executive,  leg- 
islative or  judicial,  who  receives,  or  of- 
fers to  receive,  any  valuable  or  beneficial 
thing  as  a  reward  for,  or  as  an  induce- 
ment to,  official  action.  . 
L^To  allow  an  officer  who  is  guilty  of 
such  an  offense  to  escape,  would  be  to 
legalize,  and  make  corruption  respect- 
able; andif  the  time  ever  comes  when 
courts  and  juries  shall  wink  at  such 
shameless  disobedience  of  law,  the  gov- 
ernment they  represent  will  become  "to- 
tally perverted  from  its  purposes;  neither 
God  nor  man  will  long  endure  it ;  nor 
will  it  long  endure  itself." 

The  prosecuting  attorney  and  his  as- 
sistant will  present  this  charge  to  you 
and  examine  the  witnesses,  if  they  deem 
it  necessary. 

You  cannot  find  an  indictment  against 
the  commissioners  unless  the  evidence' 
before  you,  unexplained  and  uncontra; 
dieted,  would  authorize  a  petit  jury  to 
convict  them  of  the  crime  charged.  If 
the  evidence  establishes  only  a  prob- 
ability of  guilt,  I  advise  you  not  to  re- 
turn a  bill.  But  in  determining  this 
question,  whether  there  is  evidence  suf- 
ficient to  warrant  a  petit  jury  in  convict- 
ing* you  will  have  no  right  to  assume 
that  there  will  be  evidence,  on  the  trial, 
before  thfe  petit  jur>',  to  either  explain 
away  or  contradict  the  inculpating  evi- 
dence before  you;  you  must  decide  it 
upon  the  evidence  given  before  you ;  and, 
I  repeat,  if  you  are  satisfied  that  that  evi- 
dence, unexplained  and  uncontradicted, 
would  justify  a  petit  jury  in  finding  them 
guilty,  it  is  your  obligation  to  return  an 
indictment  against  them. 

The  rule  in  criminal  cases  applicable 
to  trials  in  courts,  requiring  the  evidence 
to  be  strong  enough  to  Establish  their 
guilt  beyond  a  reasonable  doubt,  has  no 
application  to  your  conclusion  as  grand 
jurors. 

You  will  probably  not  be  in  session 
ver>'  long,  still  the  duties  enjoined  upon 
you  by  the  oath  which  you  just  took 
must  be  as  scrupulously  observed,  as  if 
you  were  to  sit  here  for  a  month.  I  will 
emphasize  a  couple  of  its  passages. 

That  oath  makes  it  your  duty  to  ke^p 
rigidly  in  confidence  the  counsel  of  the 


prosecuting  attorney,  his  assistant,  your 
fellow  jurors  and  yourselves,  until  com- 
pelled in  a  court  of  justice  to  reveal  it. 
There  is  no  obscurity  or  ambiguity  in 
that  language.  It  means  that  you  are 
not  at  liberty  to  communicate  to  any  one 
what  has  been,  or  will  be,  done  in  the 
grand  jury  room.  It  means  that  it  is 
unlawful  for  any  of  you  to  tell  any  one 
what  was  said  in  the  grand  jury  room  b}' 
any  one,  on  any  subject,  or  question, 
which  was  considered  there,  or  how  any 
of  your  fellow  jurors  or  3'ourselves  voted 
on  an}'  question. 

This  is  not  an  idle  obligation ;  it  is  not 
a  meaningless  obligation;  it  is  just  as 
obligatory  upon  each  of  you  as  is  the 
oath  of  a  witness  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth. 

I  do  not  intend  to  be  ofiensive,  but  I 
advise  you,  as  all  grand  jurors  have  been 
advised  in  the  past,  that,  if  any  member 
of  this  jur>'  should  disregard  this  part 
of  his  oath,  and  it  should  be  so  shown 
here  in  court,  he  will  be  visited  with  the 
severest  penalty  of  the  law. 

Another  most  significant  portion  of 
your  obligation  is,  that  y6\x  must  not  in- 
dict an}'  person  through  malice,  hatred 
and  ill-will,  but,  at  the  .same  time,  must 
not  leave  any  one  unindicted  from  fear, 
favor,  affection,  or  reward,  or  hope  there- 
of, and  also  in  all  presentments  you  must 
present  the  truth,  the  whole  truth,  at\d 
nothing  but  the  truth,  to  the  best  of  your 
skill  and  understanding.  You  must  not 
permit  your  judgment  to  be  influenced 
or  controlled  by  any  religious  or  politi- 
cal bias,  or  personal  feeling.  When  you 
start  upon  the  investigation  of  this  case, 
you  must  divorce  yourselves  from  all 
such  feelings  and  prejudices.  It  is  not  a 
political  question  you  are  about  to  Con- 
sider. Whether  any  political  party  will 
be  aided  or  embarrassed  by  the  result 
of  your  investigation,  is  a  consideration 
which  must  be  peremptorily  excluded 
when  you  make  up  your  judgment. 

I  shall  italicize  another  point.  This 
court  is  not  ordering  you  to  indict  the 
commissioners:  you  are  being  ordered 
to  investigate  the  case.  One  grand  jur>' 
having  found  a  bill,  the  court  would  be 
derelict  in  his  duty,  if  he  failed  to  give 
this  in  charge  to  another  grand  jury. 
But  you  must  not  return  a  bill  against 
them  simply  because  one  grand  jury  pre- 
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ferred  an  mdictment  against  them.  It 
is  your  duty  to  decide  the  question, 
whether  they  shall  again  be  indicted,  by 
the  evidence  which  you  will  hear,  with- 
out regard  to  the  finding  of  the  other 
grand  jury. 

You  must  not  infer  that  I  have  in- 
tended to  express  any  opinion  about  the 
gnilt  or  innocence  of  the  commissioners, 
I  have  no  opinion,  and,  if  I  had  it  would 
be  highly  improper  to  give  expression  to 
it. 

One  observation  and  instruction  about 
the  witnesses,  or  some  of  them,  is 
relevant. 

Where,  a  person  who  has  committed  a 
crime  is  a  witness  before  a  court  and 
jury,  or  either  of  them,  the  fact  that  his 
crime  involved  in  any  sense  moral  turpi- 
tude, is  a  fact  which  should  be  taken  into 
consideration  as  affecting  the  weight  arid 
\*alae  of  his  testimony.  To  make  the 
testimony  of  a  witness  the  absolute  truth, 
ideal  truth,  upon  which  practical  action 
can,  with  perfect  safety,  be  taken,  he 
should  be  a  person  of  fair  character,  of 
good  habits,  and  of  reasonable  integrity, 
and  fidelity  in  the  discharge  of  his  duties'. 
Where  he  is  not  such  a  man,  but  has  de- 
parted from  a  life  of  rectitude,  and  has 
committed  a  crime  involving  moral  tur- 
pitude or  moral  delinquency,  that  circum- 
stance is  to  be  considered  as  tending  to 
weaken  the  weight  and  strength  of  his 
testimony,  which  it  would  otherwise 
possess. 

But  it  does  not  at  all  follow  from  this, 
that  because  he  has  committed  such  a 
crime,  before  his  examination  as  a  wit- 
ness, that  his  testimony  is  to  be  dis- 
carded. That  is  not  required  of  courts 
or  juries  by  the  law.  If  it  did,  it  would 
not  permit  the  testimony  of  such  a  wit- 
ness to  be  given  or  taken.  What  the 
law  does  command  courts  and  juries  to 
do.  is  to  take  into  consideration  the 
appearance  of  each  witness,  his  apparent 
intelligence,  his  apparent  candor,  the 
circumstances  under  which  he  gives  his 
testimony,  his  previous  delinquency,  and 
upon  this  determine  whether  he  has  told 
the  truth  or  not,  whether  his  testimony 
is  entitled  to  any  weight  or  effect ;  and 
further,  if  its  weight  is  diminished,  the 
duty  rests  upon  them  to  look  into  the 
case  and  ascertain  whether  there  are 
facts  and  circumstances  that  either  cor- 


roborate or  contradict  the  witness,  which 
either  bolsters  up  his  position  and  tends 
to  prove,  notwithstanding  his  previous 
misconduct,  that  he  is  speaking  the 
truth,  or  which  impairs  and  destroys  his 
testimony. 

That  is  the  way  you  are  to  look  at  the 
testimony  of  such  a  witness. 

I  have  said  you  were  assembled  as  a 
jury  to  consider  one  case.  That  is  all 
the  court  has  to  give  you  in  charge.  But 
this  does  not  prevent  the  prosecuting 
attorney  from  calling  to  your  attention 
any  matter  which  the  proper  administra- 
tion of  the  law  may,  in  his  judgment, 
demand.  Nor  does  it  prevent  you  from 
investigating  any  matter  which  involves 
a  violation  of  the  criminal  laws  of  the 
state,  and  of  which  3'^ou  may  have  relia- 
ble knowledge. 

SECOND  CHARGE. 

To  the  Special  Grand  Jury,  Delivered  by  Hon. 
David  F,  Pugh,  Judge,  at  the  September 
Term,  A.  D.  1S9J^ 

Gentlemen  :  Guided  by  official  infor- 
mation which  I  have  received,  I  am  con- 
vinced that  it  is  my  duty  to  give  you 
another  matter  in  charge.  It  could  not 
be  done  till  the  report  on  the  case  given 
you  in  charge  last  Tuesday,  which  has 
just  been  received  from  you,  was  .made. 
You  are  now,  therefore,  ordered  to  inves- 
tigate and  determine  whether  one  of  the 
witnesses  who  testified  before  you  did, 
or  did  not  commit  perjur>-,  either  in  giv- 
ing his  testimony  before  the  regular 
^rand  jury  at  the  beginning  of  this  term, 
or  in  giving  his  testimony  before  3'ou,  or 
on  both  occasions.  The  statute  of  Ohio 
defines  perjury  in  this  language:  "Who- 
ever either  verbally  or  in  writing  on 
oath  lawfully  administered,  wilfully  and 
corruptly  states  a  falsehood  as  to  any 
material  matter  in  a  proceeding  before 
any  court,  tribunal  or  officer,  created  by 
law,  or  in  any.  matter  in  relation  to 
which  an  oath  is  authorized  by  law,  is 
guilty  of  perjury." 

The  crime  of  perjury  is  a  crime 
again.st  public  justice.  In  all  judicial 
trials  it  is  a  fundamental  principle  that 
in  the  ascertainment  of  the  truth  in  con- 
troversy, implicit  reliance  must  be 
placed  upon  the  obligation  of  witnesses 
to  tell  the  truth,  which  is  impressed 
upon  them  by  the  solemn  oath  admin- 
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istered  in  accordance  with  law,  and  upon 
the  respect  and  reverence  which  such 
witnesses  have,  in  their  minds  and  con- 
sciences, for  that  obligation.  Originally 
perjury  was  not  punishable  in  the 
courts.  It  was  regarded  as  a  moral  sin 
for  which  the  perjurer  was  answerable 
to  an  offended  Deity,  and  its  punishment 
was  left  to  be  administered  by  the  con- 
science and  by  that  Deity's  laws.  But 
for  several  hundred  years  it  has  been 
made  a  crime  in  civilized  countries  and 
triable  and  punishable  in  the  courts. 

**  Truth  is  the  very  bond  of  society." 
The  orator,  Lycurgus,  truthfully,  ad- 
monished the  Athenians  that  no  nation 
could  live  a  year  in  which  the  obliga- 
tion of  au  oath  was  not  binding. 
Anarchy  and  chaos  would  soon  be 
inaugurated  where  it  ceases  to  be  re- 
spected. A  family  cannot  be  governed 
by  lying,  and  the  same  may  be  predicted 
of  society.  No  considerations  can  sanc- 
tify the  sacrifice  of  truth,  especiallj'  in 
judicial  trials. 

I  mention  the  gravity  of  the  offense  of 
perjury,  not  to  excite  an  undue  anxiety 
or  prejudice  in  your  minds,  but  to  help 
you  to  accurately  estimate  its  magnitude 
and  its  perilous  consequences  to  society. 
At  the  same  time  you  must  not  confuse 
its  magnitude  and  its  important  and  dis- 
^astrous  consequences  to  society  with  the 
guilt  or  innocence  of  the  one  investi- 
gated for  perjury. 

The  sevefal  elements  of  the  crime  of 
perjury  will  now  be  explained.  The 
oath  must  have  beeu  taken,  and  the 
falsehood  must  have  been  stated  in  some 
matter  in  relation  to  which  .an  oath  is 
authorized  by  law.  If  the  oath  was  ad- 
ministered to  a  witness  by  a  deputy 
clerk  in  this  court  room  to  testify  to 
such  matters  and  things  as  may  lawfully 
be  inquired  of  before  the  grand  jury, 
and  if  the  false  testimony  was  given  be- 
fore a  grand  jury,  that  was  within  the 
terms  of  the  statute  defining  perjury. 

The  oath  must  have  been  that  the 
witness  would  testify  truthfully.  If  he 
swore  that  the  evidence  he  would  give 
would  be  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  that  was  the  law- 
ful form  of  the  oath. 

Having  been  so  sworn,  the  person 
testifying  must  wilfully,  corruptly,  and 
contrary  to  his  oath,  have  stated  a  false- 


hood, as  to  some  material  matter  which 
he  does  not  believe  to  be  true.  By  the 
language  **  material  matter "  is  meant 
the  main  fact  which  was  the  subject  of 
inquiry  by  either  grand  jury,  or  any  cir- 
cumstance that  tended  to  prove  that 
fact,  or  any  fact  or  circumstance  which 
tended  to  corroborate  or  strengthen  the 
testimony  relative  to  the  subject  of  the 
inquiry,  or  which  legitimately  affected 
the  credit  of  any  witness  who  testified. 
Another  way  of  defining  the  words 
"  material  matter  "  is,  that  any  evidence 
given  by  the  witness  which  tended  to 
influence,  the  result  of  the  inquiry  by 
either  grand  jury  on  the  direct  or  col- 
lateral question,  was  material  in  the 
sense  of  the  law. 

The  testimony  which  is  assigned  as 
perjury  must  have  been  false.  If  a  wit- 
ness made  contradictory  statements 
under  oath,  before  different  grand  juries^ 
in  regard  to  the  same  matter — if  the  two 
statements  are  opposite  and  irreconcila- 
ble; if  one  is  true  and  the  other  is  false — 
and  if  they  were  knowingly  made — ^he 
committed  perjur>'  by  the  false  state- 
tnent.  If  both  statements  are  false,  per- 
jury may  be  assigned  of  both,  although 
such  a  case  is  hardly  probable. 

The  false  statement  must  have  been 
wilfully  and  corruptly  given  by  the  wit- 
ness. If  a  witness  swears  to  a  thing 
of  which  he  consciously  knows  nothing, 
the  thing  being  false,  it  was  wilful  and 
corrupt,  and  perjury.  If  he  does  not  be- 
lieve it  is  true,  it  is  wilful  and  corrupt. 
Corrupt  means  depraved,  debased  in 
character.  Wilful  means  without  rea- 
son,  intentional,  deliberate. 

The  evidence  showing  that  the  wit- 
ness' testimony  is  false  must  be  more 
than  the  testimony  of  one  witness.  It 
was  formerly  the  law  that  two  witnesses 
were  necessary  to  prove  the  crime  of 
perjury,  but  this  rule  has  long  since  been 
modified  and  this  is  true  in  Ohio.  The 
rule  now  is  that  the  evidence  must  be 
something  more  than  sufficient  to  coun- 
terbalance the  oath  of  the  witness  who 
is  accused  of  the  perjury,  and  .the  legal 
presumption  of  innocence.  The  oath  of 
one  witness  and  corroborating  circum- 
stances are  enough  to  do  that.  The  cor- 
roborating circumstances  do  not  have  to 
be  so  strong  as  to  equal  the  positive 
testimony   of  another  witness;    nor  do 
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they  have  to  be  so  strong,  that,  standing 
alone,  they  would  justify  a  conviction  ; 
it  is  only  necessary  that  they  should  be 
strongly  corroborative,  or  strong  enough 
to  cause  the  scale  to  preponderate  in 
favor  of  the  witness  whose  testimony 
tends  to  prove  the  perjury. 

The  witness  to  whom  I  refer  and 
whose  case  you  are  ordered  to  investi- 
gate is  Joseph  M.  Briggs. 

It  is  competent  for  you  to  summon 
before  you  to  testify  on  this  investiga- 
tion members  of  the  regular  grand 
jury,  the  county  commissioners  and  any 
other  persons  who  may  know  anything 
about  it. 


PRIZE  FIGHTING. 
Instructions  to  Grand  Jury. 


(In  the  Court  of  Common  Pleas,  Summit  Couuty.1 
September  Term,  1894. 

VORHIS,  J. 

The  Court  wishes  especially  to  call 
your  attention  to  the.  provisions  of  the 
statute  relating  to  prize  fighting: 

"Whoever  engages  as  principal,  in 
any  prize  fight,  shall  be  imprisoned  in 
the  penitentiary  not  more  than  ten  nor 
less  than  one  year."  R.  S.,  6888.  *'  And 
whoever  aids,  assists  or  attends  any  prize 
fight  as  backer,  trainer,  second,  umpire, 
assistant  or  reporter,  shall  be  fined  not 
|nore  than  $500  nor  less  than  $50,  and 
imprisoned  not  more  than  three  months 
nor  less  than  ten  days."     R.  S.,  6889. 

An  erroneous  impression  seems  to 
have  grown  up  among .  many  of  our 
people,  that  the  provision  of  the  6890 
section.  R.  S.,  which  reads  as  follows ; 
"  Provided,  that  nothing  in  the  foregoing 
shall  apply  to  any  gymnasium  or  ath- 
I  letic  club,  or  any  of  the  exercises  therein, 
if  written  permission  for  the  specific 
purpose  shall  first  have  been  obtained 
from  the  sheriflf  of  the  county,  or  if  the 
exercises  or  exb^ition  are  had  within 
the  limits  of  a  municipal  corporation,  of 
the  mayor  of  such  corporation,"  makes 
the  provisions  of  sections  6888  and  6889- 
inoperative,  if  the  sheriff"  or  mayor,  as 
the  case  may  be,  gives  the  foregoing 
permission.  The  Supreme  Court,  in  a 
recent  case.  SevUle  v.  State,  49  O.  S.,  117. 
held  that  this  permission  had  no  relation 


to  section  6889.  We  also  say  to  you 
that  no  exhibition,  which  in  its  essential 
qualities  is  a  prize  fight,  comes  within 
the  permissive  provisions  of  the  statute. 
Men  who  fight  on  wagers,  or  for  a  prize 
or  a  reward,  such  as  the  gate  money,  or 
with  the  accompaniments  of  backers, 
referees  and  umpires,  do  not  come,  in 
any  fair  sense,  within  the  permission  of 
the  statute ;  but  on  the  contrary,  are  the 
very  acts  and  persons  denounced  by  the 
statute.  Public  gymnasia  or  athletic 
clubs,  such  as  come  within  the  contem- 
plation of  the  statute,  are  not  conducted 
nor  legally  recognized  for  any  such  pur- 
pose. It  is  only  the  legitimate  exercises 
of  such  institutions  that  Are  excepted  by 
the  provisions  of  section  6800.  An  ath- 
letic club  or  g>'mnasiuni,  which  aids  or 
abets  a  prize  fight,  though  under  the 
sanction  of  the  sheiiff's  or  mayor's  writ- 
ten permission,  would  be  liable  to  in- 
dictment, notwithstanding  said  permis- 
sion. Any  combat  which  is  essentially 
a  prize  fight,  no  matter  by  what  name 
called,  nor  under  what  rules  or  gymnas- 
ium or  club  conducted,  nor  by  whatso- 
ever permission  had  for  its  exhibition,  is 
a  violation  of  the  statute.  If,  in  the^ 
plain,  common  sense  English  of  the 
term  "  prize  fight,"  you  can  say  that  a 
prize  fight  has  been  had  in  Summit 
county,  it  is  your  duty  to  indict,  under 
sections  6888,  6S89  or  6890  of  the  stat- 
ute, as  the  case  may  be,  whoever  partici- 
pates therein,  either  as  principal,  or 
aiders  and  abettors  of  such  fight. 

I  need  not  but  remind  you  of  the 
brutalizing  tendency  of  the  prize  ring, 
and  the  demoralizing  effect  it  has  upon 
our  boys.  The  halo  that  crowns  the 
victor  of  the  ring  soon  goes  out,  along 
with  a  dissipated  life,  the  hero  prema- 
turely ending  his  career  usually  in  a 
disreputable  occupation,  and  a  worse 
than  useless  existence. 

The  court  indulges  the  hope  that  no 
act  or  omission  of  yours  shall  give  any 
countenance  to  any  violation  of  the  pro- 
visions of  the  statute,  in  this  respect,  in 
Summit  county,  and  that  your  official 
action  will  indicate  to  all  brutally-minded 
men  that  the  administration  of  public 
justice  is  actively  set  against  them  in 
this  county^  and  that  this  is  no  commu- 
nity for  them  to  come  to  for  exhibitions 
denounced  by  our  statute. 
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CATHOLIC  TEACHERS. 

Boards  of  Education  May  Employ  Catholic  "Sis- 
ters" to  Teach  in  Common  Schools. 


fSiipretiie  Court  of  Pennsylvauia.l 

Hysong  kt  al.  V.  ScHooi.  District  op  Gai,- 
LiTziN  Borough  et  al. 

The  election  of  Catholic  teachers  in  our  com- 
mon schools  is  not  a  violation  of  law,  but  is  a 
matter  of  discretion  in  the  school  directors, 
and  from  the  fact  that  a  board  composed  of 
Catholics  has  elected  a  majority  of  Catholic 
teachers,  the  court  will  not  infer  that  the  board 
has  unlawfully  discriminated  in  favor  of  Catho- 
lics. 

It  is  not  sectarian  teaching,  and  therefore 
not  unlawful  for  the  directors  to  employ  nuns 
of  a  certain  Catholic  order  to  teach  in  the  pub- 
lic schools  who  appear  in  the  schools  in  th^ 
peculiar  ecclesiastical  robes  of  their  religious 
order  and  are  hung  with  rosaries  and 
other  devices  peculiar  to  their  church,  and 
who  act  while  teaching  as  representatives  of 
their  religious  order,  and  have  the  pupils  in- 
structed to  call  ttiem  "Sisters." 


Opinion  by  Dean,  J.  Filed  November 
12, 1894. 

Tl^is  bill  was  filed  to  restrain  the 
school  directors  of  Gallitzin  borough 
from  permitting  sectarian  teaching  in  the 
common  schools  of  the  borough,  and 
from  employing  as  teachers  sisters  or 
members  of  the  Order  of  St.  Joseph,  a 
religions  society  of  the  Roman  Catholic 
Church.  What  seem  to  us  the  most  ma- 
terial averments  of  the  bill  were  denied 
in  the  answer.  The  employment,  how- 
ever, of  the  members  of  this  society  was 
admitted.  The  court,  after  a  full  hearing, 
found  as  a  fact:  "There  was  no  evidence 
of  any  religious  instruction  or  religious 
exercises  of  any  character  whatever, 
during  school  hours."  But  the  court 
further  found  that  after  school  hours  the 
school-room  was  used  by  the  teachers  in 
imparting  Catholic  religious  instruction 
to  children  of  Catholic  parents,  with  the 
consent  of  or  by  request  of  the  parents. 
This  the  court  enjoined,  because  it  was 
a  use  of  the  school  property  for  sectarian 
purposes  after  school  hours. 

As  to  the  fact  admitted,  that,  of  the 
eight  teachers,  six  of  them  were  sisters 
of  a  religious  order  of  the  Catholic 
Church,  and  while  teaching  wore  the 
habit  of  their  order,  the  learned  judge  of 
the  court  below,  says:     *' We  conclude  as 


to  this  branch  of  the  case  that  in  the 
absence  of  proof  that  religious  sectarian 
instruction  was  imparted  by  them  during 
school  hours,  or  religious  sectarian  ex- 
ercises engaged  in,  we  cannot  restrain 
by  injunction  members  of  the  f)r4er  of 
Sisters  of  St.  Joseph  frona  teaching:  in 
the  public  schools  in  the  garb  of  their 
order,  nor  the  school  directors  from  em- 
ploying or  permitting  them^  to  act  in  that 
capacity." 

This  legal  conclusion  is  reached  after 
a  very  able  and  impartial  opinion,  in 
which  the  facts  are  reviewed,  and  the  law 
bearing  on  the  question  very  fully  cited. 
The  opinion  is  so  convincing  that  it 
seems  to  us  it  must  compel  the  assent  of 
the  unprejudiced  mind,  whether  layman 
or  lawyer.  In  thus  expressing  our  full 
accord  with  the  learned  president  judjge 
of  the  court  below,  we  intimate  no  opin- 
ion as  to  the  wisdom  or  unwisdom  of  the 
action  of  the  school  board  in  selecting 
six  Catholic  school  teachers,  members  of 
an  exclusively  religious  order.  In  this 
matter  was  involved  solely  the  exercise 
of  discretion  by  the  school  board  in  the 
performance  of  an  oflBcial  duty,  for  which 
they  alone  are  responsible.  This  discre- 
tion, when  it  does  not  transgress  the  law, 
is  not  reviewable  by  this  or  any  other 
court.  When  a  teacher  of  good  moral 
character  applies  for  a  school,  and  pre; 
sents  a  certificate  of  qualification  as  to 
scholarship  and  aptness  to  teach,  that  is 
an  end  of  judicial  inquiry  into  the  action 
of  the  board  in  appointment,  because  the 
law  makes  no  further  inquisition  up  to 
this  point.  The  burden  of  appellant's 
complaint  here  is  set  out  in  the  8th  as- 
signment of  error  as  follows: 

"The  court  erred  in  finding  that  the 
employment  of  the  Sisters  of  St.  Joseph 
as  teachers  in  the  public  schools,  and 
their  acting  as  such  while  wearing  the 
distinctive  sectarian  garb,  crucifixes  and 
rosaries  of  their  order  and  sect,  could  not 
be  enjoined." 

Unquestionably  these  w^omen  are 
Catholics,  strict  adherents  of  that  faith, 
believing  fully  in  its  distinctive  creed  and 
doctrine.  But  this  does  not  disqualify 
them.  Our  Constitution  negatives  any 
assertion  of  incapacity  or  ineligibility  to 
office  because  of  religious  belief.  Article 
I  of  the  Bill  of  Rights  declares:  "All 
men  have  a  natural  and  indefeasible  right 
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to  worshipr  Almighty  God  according  to 
the  dictates  of  their  own  conscience;  *  * 
no  human  authority  can  iii  any  case 
whatever  control  or  interfere  with  the 
rights  of  conscience.**' 

If  by  law  any  man  or  woman  can  be 
excluded  from  public  office  or  employ- 
ment because  he  or  she  is  a  Catholic, 
that  is  a  palpable  violation  of  the  spirit 
of  the  Constitution;  for  there  can  be  in 
a  democracy  no  higher  penalty  imposed 
npon  one  holding  to  a  particular  religious 
belief  than  perpetual  exclusion  from  pub- 
lic station  because  of  it.     Men  may  dis- 
qtialify   themselves  by  crime,   but    the 
State  no  longer  disqualifies  because  of 
reUgious  belief.    We  cannot  now,  even  if 
we  wanted  to,  in  view  of  our  law,  both 
fundamental  and  statutory,   go   back   a 
century  or  two  to  a  darker  age  and  es- 
tablish a  religious  test  as  a  qualification 
for  office.     In  this  case  the  school  board 
committed  no  unlawful  act  in  selecting 
these  Catholic  women  as  teachers,  because 
by  moral  character  and  certified  iattain- 
ments  they  were  qualified,  and  their  re- 
ligion  did  not  disqualify.      The  board 
may  have  thought  that  because  of  their 
previous    training   and    discipline  they 
were  especially  qualified  as  teachers,  just 
as  Protestant  school  boards  sometimes 
think  graduates  of  particular  "schools  or 
colleges  make   the  best    teachers;    but 
there  is  no  proof  that  they  were  appointed 
because  they  were  Catholics  in  preference 
to  others  as  well  or  better  qualified,  but 
aot  members  of  that  church.     It  appears 
that  the  members  of  the  school  board  are 
Catholics.    The  voters  oi   the  borough 
number  between  four  and  five  hundred, 
and  all  but  about  fifty  of  these  are  Catho- 
lics.    Under  such  circumstances,   it   is 
probable  that  often   the  board   will   be 
wholly  Catholic,  just  as  we  see  all  over 
'       the  Commonwealth   in   school   districts 
largely  Protestant,  the  whole  board  com- 
posed of  non-Catholics.    We  suppose  in 
many  cases  the  Catholic  school  director 
is  of  the   opinion   that  the  schools  and 
colleges  controlled  by  his  church   train 
the  best  teachers;  the  Protestant  director 
is  of  an  opposite  opinion,  and  prefers  as 
teacher?   those  educated   in    Protestant 
denominational  ^schools  or  colleges.     In- 
evitably, in  a  popular  government  by  the 
majority,     public    institutions    will    be 
tinged,    more   or  less,  by   the   religious 


proclivities  of  the  majority;  but  in  all 
cases  where  a  discretion  is  reposed  by 
law,  we  must  assume,  in  the  absence  of 
evidence  to  the  contrary,  that  the  public 
officer  has  performed  his  duty.  We  can- 
not infer  from  the  mere  fact  that  a  school 
board  composed  of  Catholics  has  selected 
a  majority  of  Catholic  teachers,  there- 
fore it  has  unlawfully  discrimiuated  in 
favor  of  Catholics;  because  the  selection 
of  Catholic  teachers  is  not  a  violation  of 
law  or,  which  is  the  same  thing,  is  not  an 
abuse  of  discretion.  Unless  this  be  the 
case/  no  court  has  power  to  revise  the 
exercise  of  this  discretion,  for  the  very 
sufficient  reason  the  law  has  not  made 
the  court  strhool  directors,  while  it  has 
devolved  on  six  citizens  of  Gallitzin 
borough  the  duties  of  that  office. 

Nor  does  the  fact  that  these  teachers 
contributed  all  their  earnings  beyond 
their  support  to  the  treasury  of  their 
order,  to  be  used  for  religious  purposes, 
have  any  bearing  on  the  question.  It  is 
none  of  our  business,  nor  that  of  these 
appellants,  to  inquire  into  this  matter. 
American  men  and  women,  pf  .sound 
mind  and  twenty-one  years  of  age,  can 
make  such  disposition  of  their  surplus 
earnings  as  suits  their  own  notions.  We 
might  as  well,  .so  far  as  any  law  warranted 
it,  inquire  of  a  lawyer,  before  admitting 
him  to  the  bar,  what  he  intended  to  do 
with  his  surplus  fees,  and  make  his 
au.swe'r  a  test  of  admission.  What  he 
did  with  his  moiiey  could  .not  in  no  way 
affect  his  right  to  be  sworn  as  an  officer 
of  this  court,  therefore  it  would  be  im- 
pertinent ill  us  to  inquire. 

But  it  is  further  rrgued,  that  if  the 
appointment  of  these  Catholic  teachers 
was  lawful,  they  ought  to  be  enjoined 
from*  appearing  in  the  schoo'-room  in  the 
habit  of  their  order.  It  may  be  conceded, 
that  the  dress  and  crucifix  impart  at  once 
knowledge  to  the  pupils  of  the  religious 
belief  and  society  membership  of  the 
wearer.  But  is  this,  iti  any  reasonable 
sense  of  the  word,  sectarian  teaching, 
which  the  law  prohibits?  Tne  religious 
belief  of  many  teachers,  all  over  the  Com- 
monwealth, is  indicated  by  their  apparel. 
Quakers  or  Prieiids,  Omnish.  Dunkardis 
and  other  sects,  wear  garments  which  at 
once  disclose  their  membership  in  a  re- 
ligious sect.  Ministers  or  preachers  of 
many  Protestant  denominations,  wear  a 
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distinctively  clerical  garb.  No  one  has 
yet  thought  of  excluding  them  as  teachers 
from  the  school-room  on  the  ground  that 
the  peculiarity  of  their  dress  would  teach 
to  pupils  the  distinctive  doctrines  of  the 
sect  to  which  they  belonged.  The  dress 
is  but  the  announcement  of  a  fact,  that 
the  wearer  holds  a  particular  religious 
belief.  The  religious  belief  of  teachers 
and  all  others  is  generally  well  known  to 
the  neighborhood  and  to  pupils,  even 
if  not  made  noticeable  in  the  dress,  for 
that  belief  is  not  secret,  but  is  publicly 
professed.  Are  the  courts  to  decide  that 
the  cut  of  a  man's  coat,  or  the  color  of  a 
woman's  gown,  is  sectarian  teaching,  be- 
cause they  indicate  sectarian  religious 
belief?  If  so,  then  they  can  be  called 
upon  to  go  further.  The  religion  of  the 
teacher  being  known,  a  pure  unselfish 
life,  exhibiting  itself  in  tenderness  to  the 
young,  and  helpfulness  for  the  sufiering, 
necessarily  tends  to  promote  the  religion 
of  the  man  or  woman  who  lives  it.  In- 
sensibly, in  both  young  and  old  there  is 
a  disposition  to  reverence  such  a  one, 
and  at  least  to  some  extent,  consider  the 
life,  as  the  fruit  of  the  particular  religion. 
Therefore,  irreproachable  conduct  to  that 
degree,  is  sectarian  teaching.  But  shall 
the  education  of  the  children  of  the  Com- 
monwealth be  entrusted  only  to  those 
men  and  women  who  are  destitute  of  any 
religious  belief? 

Our  recollection  extends  back  almost  to 
the  beginning  of  the  common  school 
system  of  the  Commonwealth ;  in  many 
counties,  there  never*  was  a  time  when 
ministers  of  Protestant  sects  were  not 
frequently  selected  as  teachers;  some  of 
them  wore,  in  the  school-room  ,  where 
children  of  Catholic  parents  were  pupils, 
a  distinctively  clerical  garb ;  when  the 
office  of  county  superintendent  was  first 
created  in  1854,  in  many  counties  preach- 
ers were  chosen  to  fill  the  office;  the 
present  State  superintendent  of  public 
institution  is  a  Protestant  preacher.  It 
is  fair  to  presupie  that  high  moral  char- 
acter, the  result  of  Christian  sectarian 
teaching,  as  well  as  scholarly  attainments, 
prompted  their  selection.  Ordination 
vows  binding  them  to  a  particular  creed, 
were  considered  no  disqualification ;  it 
was  not  iLSsumed,  that  the  fact  of  mem- 
bership in  a  particular  church,  or  conse- 
cration to  a  religious  life,  or  the  wearing 


of  a  clerical  coat  or  necktie,  would  turn 
the  schools  into  sectarian   institutions. 
In  the  sixty  years  of  existence  of  our 
present  school  system,  this  is  the   first 
time  this  court  has  been  asked  to  decide, 
as   matter  of  law,   that  it    is    sectarian 
teaching  for  a  devout  woman  to  appear 
in  a  school-room  in  a  dress  peculiar  to  a 
religious  organization    of    a    Christian 
church.    We  decline  to  do  so;  the  law 
does  not   so  say.    The  legislature  may, 
by  statute,  enact  that  all  teachers  shall 
wear    in    the  school-room   a  particular 
style  of  dress,  and  that  none  other  shall 
be  worn,  and  thereby  secure  the  same 
uniformity  of  outward  appearance  as  we 
now  see  in  city  police,  railroad  trainmen, 
and  nurses  of  some  of  our  large  hospitals. 
But  we  doubt  if  even  this  would  repress 
knowledge  of  the  fact  of  a  particular  re- 
ligious belief,  that,  if  the  teacher  had  any, 
would  still  be  eflFectively  taught  by  un- 
selfish devotion   to  duty ;  no  mere  sig- 
nificance or  insignificance  of  garb  could 
conceal   it ;  the  daily   life  would  either 
exalt  or   make  obnoxious  the  sectarian 
belief  of  the  teacher. 

After  a  most  careful  consideration,  we 
see  nothing  of  merit  in  any  of  the  assign- 
ments of  error  which  have  been  so 
earnestly  pressed  in  the  argument. 

The  decree  is  affirmed  and  appeal  dis- 
missed  at  costs  of  appellants. 

Eo  die,  Williams,  J.,  dissenting.  I 
can  go  with  my, brethren  on  all  these 
questions  involved  in  this  case  save  one. 
I  cordially  assent  to  the  proposition  that 
teachers  should  be  selected  for  the  com- 
mon schools  because  of  their  fitness  and 
not  because  of  their  religious  belief  on 
their  church  affiliation.  I  am  glad-  that 
in  this  State  and  in  this  country  the 
rights  ot  conscience  are  no  less  sacred 
than  the  rights  of  property,  and  that  test 
oaths  and  religious  disqualifications  be- 
long to  a  period  further  back  than  the 
memory  of  the  present  generation  can 
reach.  I  hope  they  .may  never  be  re- 
stored. But  the  Constitution  and  laws 
of  this  Commonwealth  provide  for  opien 
free  schools,  for  all  children  of  the  proper 
ag^,  that  shall  be  secular  in  character. 
Schools  in  which  the  consciences  and  the 
sectarian  bias  of  both  parents  and  children 
shall  be  respected,  or  at  least  not  inter- 
fered with.  Their  purpose'is  to  provide 
an  elementary'  education  that  shsdl  help 
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to  fit  tbe  rising  generation  for  actual 
basiness,  and  the  duties  and  privileges  of 
citizenship.  Is  the  public  school  in  the 
kmif^h  of  Gallitzin  so  conducted?  It 
is  a  school  with  eight  departments  and  a 
separate  teacher  for  edch. .  The  eight 
teachers  are  members  of  the  same  church 
or  sect.  This  is  unusual  but  not  unlaw- 
ful Six  of  these  teachers  presiding  over 
six  of  the  departments  are  nuns  of  the 
Sisterhood  of  St.  Joseph.  They  have 
renounced  the  world,  their  own  domestic 
relations,  and  their  family  names.  They 
have  also  renounced  their  property,  their 
right  to  their  own  earnings,  and  the 
direction  of  their  own  lives,  and  bound 
themselves  by  solemn  vows  to  the  work 
of  the  church  and  to  obedience  to  their 
ecclesiastical  superiors.  They  have  ceased 
to  be  civilians  or  secular  persons.  They 
become  ecclesiastical  persons  known  by 
religious  names,  and  devoted  to  religious 
work.  Among  other  methods  by  which 
their  separation  from  the  world  is  em- 
phasized, and  their  renunciation  of  self 
^d  subject  ion  to  the  church  is  proclaimed, 
is  the  adoption  of  a  distinctly  religious 
^Iress.  This  is  strikingly  unlike  the  dress 
of  their  sex  whether  Catholic  or  Protest- 
ant Its  use  at  all  times  and  in  all  places 
is  obligatory.  They  are  forbidden  to 
modify  it.  Wherever  they  go  this  garb 
proclaims  their  church,  their  order,  and 
their  separation  from  the  secular  world 
as  plainly  as  a  herald  could  do  if  they 
were  constantly  attended  by  such  a  per- 
son. The  question  presented  on  this 
state  of  facts  is  whether  a  school  that  is 
filled  with  religious  or  ecclesiastical  per- 
sons as  teachers,  who  come  to  the  dis- 
^rgc  of  their  daily  duties  wearing  their 
ecclesiastical  robes  and  hung  about  with 
the  rosaries  ^md  other  de\'ices  peculiar 
to  their  church  and  order  is  not  neces- 
sarily dominated  by  sectarian  influences 
and  obnoxious  to  the  spirit  of  the  con- 
stitutional provisions  and  the  school  laws? 
Jhis  is  not  a  question  about  taste  or 
tashion  in  dress,  nor  about  the  color  or 
cnt  of  a  teacher's  clothing.  If  it  was 
only  this  I  would  favor  the  largest  liberty. 
^t  is  deeper  and  broader  than  this.  It  is 
^qtiestion  over  the  true  intent  and  spirit 
of  our  common  school  system  as  dis- 
^1^  in  the  provisions  referred  to.  If 
"^s  is  a  proper  administration  of  the 
school  laws    in   Gallitzin   it  would  be 


equally  so  in  any  other  school  district  of 
the  State ;  and  if  ever>'  common  school 
was  presided  over  by  ecclesiastics  in  their 
distinctive  ecclesiastical  robes,  supplying 
pupils  with  copies  of  their  church  cate- 
chism on  application,  and  teaching    it 
before  and  after  school  hours  to  all  who 
chose  to  remain  for  that  purpose,  it  seems 
to  me  very  plain  that  the  common  schools 
would  cease  to  be  such  and  would  be- 
come to  all  practical  intents  and  purposes 
parochial  schools  of   the  church  whose 
ecclesiastics  preside  over  them.    Clergy- 
men sometimes  wear  on  the  street  a  coat 
or  hat  that  affords  some  evidence  of  their 
profession,  but  they  do  not  appear  in 
churchly  robes  when   about  their  daily 
work,  or  in  any  garb  that  points  out  the 
church  to  which  they  belong  or  the  creed 
to  which  they  adhere.     But  these  six 
teachers  in  Gallitzin  do  just  that.    They 
wear,  and  must  wear,  at  all  times  a  pre- 
scribed unchangeable  ecclesiastical  dress 
which  was  plainly  intended  to  proclaim 
their  non-secular  and  religious  character, 
their  particular  church  and  order,   and 
their  separation  from  the  world.     They 
come  into  the  schools  not  as  common 
school  teachers,  or  as  civilians,  but  as  the 
representatives  of  a  particular  order  in  a 
particular  church  whose  lives  have  been 
dedicated  to  religious  work   under  the 
direction  of  that  church.    Now  the  point 
of  the  objection  is  not  that  their  religion 
disqualifies  them.     It  does  not.    Nor  is  it 
thought  that  church  membership  disqual- 
ifies them.     It  does  not.     It  is   not  that 
holding  an  ecclesiastical  office  or  position 
disqualifies,  for  it  does  not.     It  is  the  in- 
troduction into  the  schools  as  teachers 
of  persons  who  are  by  their  striking  and 
distinctive  ecclesiastical  robes  necessarily 
and  constantly  asserting  their  member- 
ship in   a  particular  ehurch,   and  in  a 
religious  order  within  that  church,  and  the 
subjection  of  their  lives  to  the  direction 
and  control  of  its  officers.     No  priest  or 
bishop    in    full    canonical    dress    more 
plainly  declares  his  church,  and  his  office 
therein,  tlian  do  these  non-secular  and 
ecclesiastic  persons  when  they  come  into 
the    school-room    of    a    secular    public 
school  wearing  the  peculiar  uniform  and 
insignia  of  their  sisterhood.    The  com- 
mon schools  are  supported  by   general 
taxation.     The  Catholic  and  the  Protes- 
tant, the  Jew  and  the  infidel,  help  sup- 
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port  them,  and  have  an  equal  right  to 
their    benefits.     The    common    schools 
cannot  be  used  to  exalt  any  given  church 
or  sect,  or  to  be  little  or  override  it;  but 
they  should  be  like  our  political  institu- 
tions, free  from  ecclesiastical  control  and 
from  sectarian  tendencies.     Is  the  public 
school  of  Gallitzin  such    a    one?    The 
Protestai^it  children  of  that  borough  do 
not  think  so.       Their  parents  do  not 
think  so,  as  appears  most  plainly  by  this 
litigation.    The  directors  evidently  did 
not    think    so,    for    they    repulsed  the 
mothers  who  came  to  them  to  beg  that 
their  children  might  be  put  in  a  depart- 
ment not  presided  over  by  one  of  these 
ecclesiastical     persons.      The     learned 
judge  of  the  court  below  did  not  think 
so,  for  he  enjoined  against  the  teaching 
of  the  catechism  and  all  other  sectarian 
instruction,  but'  he  left  the  ecclesiastics 
in  full  charge.     With  faces  averted  from 
the  world  they  have  renounced;  wearing 
their  peculiar  robes  which  tell  of  their 
church,  their  order  and  their  subordina- 
tion to  the  guidance  of  their  ecclesiasti- 
cal superiors;  using  their  religious  names 
and     addressed     by     the     designation, 
"Sister,**  they  difect  the  studies  and  the 
deportment  of  the  children  under  their 
care,    as    ecclesiastical    persons.     They 
cannot  or  will  not  attend  teachers*  insti- 
tutes.    They  have  no  touch  with  those 
engaged  in  the  same  pursuit  about  them. 
They  do  not  attend  public  examinations; 
but  examined  in  the  seclusion   of  the 
"Mother  House**   of   their  order   after 
having    been    selected  by    the    "Sister 
Superior*'  in  compliance  with  the  written 
request  of   the  directors,  they  come  to 
their  work  as  a  religious  duty,  and  their 
wages  pass,  under  the  operation  of  their 
vows,  into  the  treasury'  of  the  order.     If 
a  school  so  conducted  is  not  dominated 
by  sectarian  influence,  and  under  secta- 
rian control,  it  is  not  easy  to  see  how  it 
could    be.       If    in     some    neighboring 
borough  the  several  departments  of  the 
public  school  should  be  filled  by  Episco- 
pal clergymen  as  teachers,  who  should 
appear  only  in  their  canonical  robes,  and 
with  their  prayer  books  suspended  from 
their  necks;  and  if  Catholic  parents  of 
children  entitled  to  admission  into  the 
school  should   appeal   to   the  court  for 
relief  for  their  children  from  the  presence 
and  influence  of  ecclesiastics  who  insisted 


upon  keeping  the  name  of  their  church 
and  their  relation  to  it  before  the  minds 
of  their  pupils,  I  should  no  more  doubt 
their  right  to  such  relief  than  I  can 
doubt  the  right  of  the  plaintiff  in  this 
c^se. — Pittsburgh  Legal  Journal. 
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MooDv  V.  Insurance  Company. 

1.  A  policy  of  fire  insurance  which  has> 
been  regularly  issued,  and  has  not  expired  or 
been  canceled,  must,  in  the  absence  of  a  show- 
ing to  the  contrary,  be  treated  as  a  valid  and 
effective  policy,  upon  whtch  the  assured  i« 
prima  facie  entitled  to  recover,  when  the  loss 
occurs,  and  the  requisite  steps  to  establish  it 
have  been  taken. 

2.  The  conditions  precedent,  performance 
of  which  the  plaintiff  is  required  to  plead  in 
an  action  on  such  a  policy,  include  only  those 
affirmative  acts  which  are  necessary  in  order 
to  perfect  his  right  of  action  on  the  policy^ 
such  as  giving  notice  and  making  proof  of  tbe 
loss,  furnishing  the  certificate  of  the  magis- 
trate when  required  by  the  policy,  and,  it  may 
be,  other  acts  of  like  nature.  Conditions 
which  provide  that  the  policy  shall  become 
void,  or  inoperative,  or  the  insurer  relieved 
wholly  or  partially  from  liability,  upon  the 
happening  of  some  event,  or  doing  or  omis- 
sion to  do  some  act,  are  matters  of  defense* 
and  to  be  available  must  be  pleaded,  and  their 
breach  alleged. 

3.  When  the  action  is  upon  such  a  policy 
issued  since  the  passage  of  the  act  of  March  5, 
1879,  "to  regulate  contracts  of  insurance  of 
buildings  and  structures"  (Revised  Statutes, 
sections  3643,  3644),  and  there  has  been  no  in- 
tentional fraud  on  the  part  of  the  insured,  an 
answer  which  alleges  the  breach  of  a  condition 
that  the  insurer  shall  not  be  liable  "  for  loss  or 
damage  in  or  on  vacant  or  unoccupied  build- 
ings unless  consent  for  such  vacancy  or  non- 
occupancy  be  indorsed'*  on  the  policy,  is  in- 
sufficient unless  it  is  also  averred  that  the 
risk  was  thereby  increased;  and  if  the  allega- 
tions of  the  answer  be  put  in  issue,  whether 
the  building  insured  became  vacant  6r  linoc- 
cuY)ied,  or  the  risk  was  increased,  are  questions 
for  the  jury,  upon  both  of  which  the  defendant 
has  the  burden  of  proof. 

4.  To  constitute  occupancy  of  a  building 
insured  as  a  "dwelling  house,*'  it  is  not  essen- 
tial that  it  be  put  to  all  the  uses  ordinarily 
made  of  a  dwelling,  or  to  some  of  those  uses 
all  of  the  time,  or  that  the  whole  of  it  be  em- 
ployed in  that  use;  nor  will  the  building  be 
considered  as  unoccupied  upon  its  ceasing  to 
be  used  as  a  family  residence,  where  the  house- 
hold goods  remain  ready  for  use,  and  it  con- 
tinues to  be  occupied  by  one  or  more  members 
of  the.  family  who  have  access  to  the  entin: 
building  for  the  purpose  of  caring  for  it  an** 
who  do  care  for  it  and  make  some  use  of  it  as 
a  place  of  abode. 

(Decided  November -16, 1894.) 
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Error  to  the  Circuit  Court  of  Ashta- 
bola  county. 

The  original  action  was  upon  a  policy 
of  insurance,  by  the  terms  of  which  the 
defendant  insured  the.  plaintiff  to  the 
amonnt  of  five  hundred  dollars,  against 
loss  or  damage  by  fire,  on  his  dwelling 
house  in  Ashtabula  county,  for  the  period 
of  three  years  from  the  1st  day  of  Janu- 
ar)',1887. 

The  building  was  totally  destroyed  by 
&reon  the  28th  day  of  September,  1888. 
After  alleging  the  issuing  of  the  policy, 
and  the  deftruction  of  the  property,  the 
petition  avers  that  the  plaintiff  duly  per- 
formed all  of  the  conditions  of  the  poli- 
cy on  his  part  to  be  performed;  that  he 
gave  the  defendant  due  notice,  and  fur- 
nished proof  of  the  loss  as  required  by 
the  policy;  but  that  the  defendant  re- 
lasedto  pay  the  loss;  for  the  amount  of 
which  the  petition  prays  judgment.  The 
answer  denies  that  the  plaintiff  per- 
iormed  all  of  the  conditions  of  the  poli- 
cy on  his  part  to  be  performed,  and 
fieads  for  a  second  defense,  **That  it  is 
ooe  of  the  conditions  of  said  policy  that 
00  liability  shall  exist  thereunder  for 
bssor  damage  in  or  on  a  vacant  or  un- 
w^pied  building,  unless  -  consent  for 
swh  vacancy  or  unoccupancy  be  in- 
dorsed on  said  policy;  and  the  defendant 
avers  that  the  building  described  in  its 
said  policy  issued  to  the  plaintiff  was 
vacant  and  unoccupied  at  the  date  of  the 
fire  which  destroyed  or  injured  the  same, 
and  no  consent  of  this  defendant  for 
such  non-occupancy  was  indorsed  on  its 
said  policy ;  that  said  vacancy  and  non- 
^pancy  had  existed  for  several  months 
prior  to  the  said  fire,  and  by  reason  of 
^e  premises  defendaut's  said  policy  be- 
came inoperative  and  invalid." 

The  allegations  of  the  second  defense 
were  controverted  by  reply,  and  a  jury 
*'as  impanelled  to  try  the  issues.  The 
plaintiff  testified  in  his  own  behalf  to 
the  total  destruction  of  the  property  by 
fire,  the  notice  thereof  to  the  defendant, 
and  proof  of  the  loss.  On  his  cross-ex- 
^ination,  counsel  for  the  defendant 
^^ought  to  show  that  at  the  time  of  the 
fire  the  building  was  unoccupied.  The 
PWiitifTs  counsel  objected  to  that  line 
of  crossrexamination,  but  his  objection 
was  overruled,  and  he  excepted.  The 
^^urt  further  held  that  under  the  issues. 


the  burden  was  upon  the  plaintiff  to 
prove  that  when  the  fire  occurred  the 
building  was  occupied.  To  that  ruling  ' 
the  plaintiff  excepted.  Upon  the  con- 
clusion of  the  plaintiff's  (evidence,  coun- 
sel for  the  defendant  moved  the  court  to 
instruct  the  jury  to  return  a  verdict  in 
its  favor,  because  the  evidence  failed  to 
show  occupancy  of  the  property  when 
the  loss  occurred.  The  court  sustained 
.the  motion  and  instructed  the  jury  ac- 
cordingly. The  evidence,  and  stipula- 
tion of  the  policy  on  that  subject  will  be 
referred  to  in  the  opinion.  Judgment 
was  rendered  on  the  verdict  so  returned, 
and  that  judgment  was  affirmed  by  the 
Circuit  Court;  to  reverse  which,  error  is 
prosecuted  here. 

Edward  H,  Fitch  and  F.  A.  SmM,  for 
Plaintiff  in  Error. 

A.  C.  White,  for  Defendant  in  Error. 

WiLUABiS,  J. 

The  policy  of  insurance  upon  which 
the  plaintiff  sought  to  recover  in  the  ac- 
tion below,  provides,  among  its  many 
conditions,  that  *'no  liability  shall  exist 
under  this  policy  for  loss  or  damage  in 
or  on  vacant  or  unoccupied  buildings, 
unless  consent  for  such  vacancy  or  non 
occupancy  be  indorsed  hereon."  The 
answer  alleges  that  the  house  insured 
by  the  policy  was  bume4  while  it  was 
unoccupied ;  and,  though  that  allegation 
was  denied,  the  court  required  the  plain- 
tiff to  take  the  burden  of  proving  that 
the  building  was  occupied.  That  actiou 
of  the  court  is  assigned  for  errdr,  and 
presents  the  first  question  for  considera- 
tion. 

The  court  went  upon  the  theory  that 
the  provision  of  the  policy  above  quoted 
constitutes  a  condition  precedent,  the 
performance  of  which  was  put  in  issue 
by  the  denial  of  the  averments  of  the 
petition.  In  an  action  on  a  policy  of  fire 
insurance  the  plaintiff  may  plead  gener- 
ally, as  was  done  in  this  ca.se.  the  due 
performance  of  all  the  conditions  prece- 
dent, on  his  part,  and  when  the  allega- 
tion is  controverted  the  burden  is  un- 
doubtedly upon  him  to  show  such  per- 
formance. But  we  do  not  understand 
the  clause  of  the  policy  in  question  to  be 
a  condition  of  that  kind.  An  unexpired 
policy  of  fire  insurance,  which  has  been 
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regularly  issued,  and  remains  uncanceled, 
must,  in  the  absence  of  a  showing  to  the 
contrary,  be  regarded  as  a  valid  and  ef- 
fective policy,  upon  which  the  assured  is 
prima  facie  entitled  to  recover  when  the 
loss  occurs,  and  the  steps  necessary  to 
establish  it  have  been  taken ;  and  hence, 
the  conditions  precedent  in  such  a  policy 
include  only  those  affirmative  acts  on 
the  part  of  the  assured,  the  performance 
of  which  is  necessary  in  order  to  perfect 
his  right  of  action  on  the  policy,  such  as 
giving  notice  and  making  proof  ot  the 
loss,  furnishing  the  certificate  of  a  magis- 
trate when  required  by  the  terms  of  the 
policy,  and,  it  may  be,  in  some  cases, 
other  steps  of  a  like  nature.  Those 
clauses  usually  contained  in  policies  of 
insurance,  which  provide  that  the  policy 
shall  become  void,  or  its  operation  de- 
feated or  suspended,  or  the  insurer  re- 
lieved wholly  or  partially  from  liability, 
upon  the  happening  of  some  event,  or 
the  doing,  or  the  omission  to  do  some 
act,  are  not,  in.  any  proper  sense, 
conditions  precedent.  If  they  may  be 
properly  called  conditions,  they  are  con- 
ditions subsequent,  and  matters  of  de- 
fense, which,  together  with  their  breach, 
must  be  pleaded  by  the  insurer  to  be 
available  as  a  means  of  defeating  a  re- 
covery on  the  policy;  and  the  burden  of 
establishing  the  defense,  if  controverted, 
is,  of  course,  upon  the  party  pleading  it. 
This  precise  question  has  not  heretofore 
received  the  consideration  of  this  court, 
but  it  has  been  raised  in  other  states  un- 
der various  clauses  of  insurance  policies. 
In  the  case  of  Lonnesbury  v.  Insurance 
Co.,  8  Conn.,  469,  the  question  was  pre- 
sented in  an  action  on  a  policy  of  fire 
insurance  which  provided  "  that  the  in- 
surers would  not  be  liable  for  loss  or 
damage  happening  by  means  of  any  in- 
vasion, insurrection,  riot,  or  civil  commo- 
tion, or  of  any  military  or  usurped  power: 
also  that  if  the  building  insured  should 
be  used  during  the  term  of  insurance  for 
any  occupation,  or  for  the  purpose  of 
storing  therein  any  goods  denominated 
hazardous  or  extra  hazardous  in  the  con- 
ditions annexed  to  the  policy  (unless 
otherwise  specially  provided  for),  the  pol- 
icy should  cease  and  have  no  effect."  It 
was  held,  these  were  not  conditions  prece- 
dent to  the  plaintiff's  right  of  recovery, 
but  were  matters  of  defense  to  be  taken 


advantage  of  by  pleading.  The  court  in 
that  case  say:  "All  these  conditions,  if 
such  they  may  be  called,  are  inserted  in 
the  policy  by  way  of  proviso,  and  not  at 
all  as  conditions  precedent.  They  are 
introduced  for  the  benefit  of  the  defend- 
ants; and  they  must  be  taken  advantage 
of,  if  at  all,  by  pleading."  In  Netvman 
V.  Insurance  Co.,  17  Minn.,  128,  it  is  held 
that  "under  a  stipulation  in  a  policy,  that 
if  the  risk  be  increased  by  any  means 
whatever,  within  the  control  of  the  in- 
sured, the  insurance  shall  be  void,  the 
assured  is  not  to  plead  and  prove  affirma- 
tively that  it  has  not  been  thus  increased, 
but  if  it  has,  it  is  a  matter  of  defense  to 
be  alleged  and  proved  by  the  defendant." 
And  in  Daniels  v.  Insurance  Co,,  12 
Cush.,  426,  Chief  Justice  Shaw  lays 
down  the  rule,  in  general  terms,  that  if 
the  insurers  rely,  "  either  upon  the  falsity 
of  a  representation,  or  the  failure  to  com- 
ply with  an  executory  stipulation,  it  is 
upon  them  to  prove  it,  and  it  is  a  ques- 
tion of  fact  for  the  jury  in  either  as- 
pect." 

The  following,  among  other  cases,  hold 
the  same  doctrine:  Insurance  Co,  v. 
Carpenter,  4  Wis.,  20;  Mueller  v.  Insur- 
ance Co,,  -45  Mo.,  84;  Insurance  Co.  v. 
Willes  ei  al,  (U.  S.  Circuit  Court  of  Ap- 
peals), 40  Fed.  Rep.,  235;  Insurance  Co, 
V.  Crunk,  91  Tenn.,  376;  Spencer  v,  In- 
surance Association,  21  N.  E.  Rep.,  617; 
Insurance  Co,  v.  Usk,  36  N.  E.  Rep.. 
659. 

Any  other  rule  would  be  highly  in- 
convenient, if  not  impracticable.  The 
clause  of  the  policy  under  which  the  de- 
fendant sought  to  be  relieved  from  liabil- 
ity is  but  one  of  a  great  number  of  con- 
ditions, for  the  violation  of  atiy  of  which 
the  insurer  might  also  claim  to  be  re- 
lieved; and  if  the  issue  raised  by  the  de- 
nial that  the  plaintiff  performed  all  the 
conditions  precedent  on  his  part,  im- 
posed upon  him  the  burden  of  proving 
there  had  been  no  violation  of  that  par- 
ticular clause,  it  also  imposed  upon  him 
the  burden  of  proving  there  was  no 
breach  of  either  of  the  other  conditions, 
and  for  want  of  such  proof  as  to  either, 
he  must  fail,  although  in  fact  neither 
was  the  subject  of  any  real  controversy. 
This  would  be  an  unreasonable  require- 
ment, not  only  operating  as  a  hardship 
on  the  plaintiff,  but  in  most  cases  un- 
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secessarily  prolonging  the  trial.  Es- 
pecially should  the  rule  be  as  we  have 
stated  it,  under  our  code  system  of  plead- 
icg,  a  prominent  object  of  which  was  to 
so  simplify  the  issue?,  that  the  evidence 
might  be  confined  to  the  real  matter  of 
dispnte,  thus  expediting  the  trial  of 
canses  and  facilitating  the  business  of  the 
courts.  The  vacancy,  or  want  of  occu- 
paoc>'  of  a  building  is  as  much  an  affirm- 
atire  £ict,  as  its  occupancy,  and  as  capa- 
ble of  proof;  and  the  burden  upon  that 
^ject,  under  the  issues  in  this  case, 
was,  we  think,  upon  the  defendant.    .  , 

2.  The  court  also  erred  in  its  direc- 
tion to  the  jury;  because,  as  we  have 
seen,  it  was  not  incumbent  upon  the 
plaintiff  to  show  the  house  was  occupied; 
the  burden  being  upon  the  defendant  to 
prove  that  it  was  vacant  and  unoccupied. 
Besides,  the  evidence  before  the  jury 
arly  tended  to  prove  occupancy  of  the 
bailding  within  the  meaning  of  the  pol- 
icy. It  showed  that  the  plaintiff,  "who 
ws  the  owner  of  the  property,  occupied 
tte  building  as  a  dwelling  house  when 
the  policy  was  issued,  and  until  the  fgl- 
Wng  March,  when  he  rented  it  and 
placed  his  tenant  in  possession,  who  con- 
tinned  therein  until  the  next  spring.  It 
ws  then  let  to  another  tenant  who 
xoved  his  household  goods  into  it;  and 
tiiose  used  by  his  married  daughter  and 
son-in-law  for  housekeeping  were  also 
placed  in  the  house.  The  goods  were 
SQchas  are  generally  used  by  a  family 
for  housekeeping.  Members  of  both 
femilies  occupied  the  house  to  a  limited 
extent  They  slept  there  occasionally 
and  did  some  work  there,  such  as  quilt- 
ing- Some  member  of  the  family  was 
there  every  day,'  sometimes  only 
once,  but  often  twice  a  day,  and 
the  tenant  and  his  family  so  used 
the  property,  had  full  control  of  it,  and 
carefully  watched  and  cared  for  it  up  to 
the  time  it  was  burned,  though  they 
visually  slept  and  took  their.meals  in  a 
house  Dear  by,  which  belonged  to  the 
tenant. 

What  constitutes  vacancy  or  non-occu- 
P^cy  of  a  building  is  a  question  of  law; 
hut  whether  a  building  is  vacant  or  unoc- 
cupied, or  not,  within  the  meaning  of 
^e  law,  is  a  question  of  fact  for  the  jury. 
2*0  constitute  occupancy  of  a  dwelling 
house,  it  is  not  essential  that  it  be  con- 


tinuously used  by  a  family.  The  family 
may  be  absent  from  it  for  health,  pleas- 
ure, business  or  convenience,  for  reason* 
able  periods,  and  the  house  will  not,  on 
that  account,  be  considered  as  vacant  or 
unoccupied.  In  the  case  of  the  /fisur- 
once  Co,  v.  Ktsmdn,  83  Ky.  468,  it  is 
held,  "that  the  condition  in  a  policy  on  a 
house  described  *as  occupied  as  a  family 
residence,'  containing  a  condition  that  it 
shall  become  void  if  the  house  *  shall 
become  vacant  or  unoccupied,'  the  words 
'occupied  as  a  family  residence'  must  be 
regarded  as  but  a  representation  as  to  the 
then  use  of  the  house,  and  the  condition 
as  but  an  undertaking  by  the  insured 
that  the  house  shall  not  be  without  an 
occupant  during,  the  time  covered  by  the 
policy ;  and  the  condition  is  not  broken 
or  violated  or  the  policy  become  void 
'  upon  the  house  ceasing  to  be  occupied 
as  a  family  residence,'  it  continuing  to  be 
occupied  by  one  person,  who  had  access 
to  the  entire  building  for  the  purpose  of 
caring  for  it."  The  same  doctrine  is 
declared  in  Richards  on  Insurance,  sec- 
tion 56,  and  in  May  on  Insurance,  section 
247,  where  the  authorities  on  the  subject 
are  cited.  No  rule  is  better  settled  than 
that  such  conditions  in  policies  should 
receive  a  strict  construction,  and,  when 
ambiguous,  be  construed  more  strongly 
against  the  insurer,  for  the  reason  that 
they  are  prepared  by  and  inserted  for  the 
benefit  of  the  insurer. 

The  condition  of  the  policy  in  the 
present  case  is- not  more  specific,  or  com- 
prehensive, in  its  requirements  concern- 
ing the  occupancy  of  the  building  in- 
sured, than  the  one  involved  in  the  Ken- ' 
tucky  case.  It  declares  that  no  liability 
shall  exist  under  the  policy  for  loss  or 
damage  to  an  unoccupied  building,  but 
does  not  stipulate  that  the  insured  build- 
ing shall  be  used  as  a  dwelling,  or  require 
any  particular  mode  of  occupancy. 
Strictly  construed,  occupancy  for  any 
lawful  purpose  would  satisfy  the  condi- 
tion, and  preserve  the  obligation  of  the 
policy.  At  all  events,  it  was  not  essen- 
tial th^at  the  building  should  be  put  to  all 
the  uses  ordinarily  made  of  a  dwelling, 
or  to  some  of  those  uses  all  of  the  time; 
nor  that  the  whole  house  should  be  sub- 
jected to  that  use.  Nor  does  it  follow  as 
a  matter  of  law,  that  a  dwelling  house  is 
to  be  considered  as  unoccupied,  merely 
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because  it  has  ceased  to  be  used  as  a 
family  residence,  where  the  household 
goods  remain  for  use,  and  it  continues  to 
be  occupied  by  one  or  more  members  of 
the  family  who  have  access  to  the  entire 
building  for  the  purpose  of  caring  for  it, 
and  who  do  care  for  it,  and  make  some 
use  of  it  as  a  place  of  abode. 

Again,  we  think  the  court  erred  in  the 
instruction  gi^ren  the  jury.  ,lor  another 
reason.  The  policy  was  issued  since 
the  adoption  of  the  act  of  March  5, 1879, 
**to  regulate  contracts  of  insurance  of 
buildings  and  structures,"  (Revised  Stat- 
utes, section  3648,  3644),  which  provides 
that  *'in  the  absence  6f  any  change  in- 
creasing the  risk  without  the  consent  of 
the  insurer,  and  also  of  intentional 
fraud  on  the  part  of  the  insured,  in  case 
of  total  loss,  the  whole  amount  men- 
tioned in  the  policy  or  renewal  upon 
which  the  insurers  receive  a  premium 
.  shall  be  paid,  and  in  case  of  a  partial 
loss  the  lull  amount  of  the  partial  loss 
shall  be  paid.*'  The  statute,  being  in 
force  when  the  policy  was  issued,  became 
a  part  of  the  contract  of  insurauce,  and 
controls  its  construction  and  opera- 
tion. The  condition  of  the  policy  in 
regard  to  the  occupancy  of  the  build- 
ing is  therefore  so  qualified  by  the  stat- 
ute, that,  in-  the  absence  of  intentional 
fraud  on  the  part  of  the  insured,  to  make 
the  change  from  occupancy  to  disuse  or 
want  of  occupancy  available  as  a  defense, 
it  must  appear  that  the  risk  was  thereby 
increased.  Insurance  Co,  v.  Leslie^  47 
Ohio  St.  409.  It  is  well  settled  that  the 
risk  is  not  necessarily,  or  prima  facie 
increased,  by  the  insured  property  becom- 
ing vacant  or  unoccupied.  Biddle  on 
Insi,  section  664,  May  on  Ins.,  247 ;  Rich- 
ards on  Ins.,  p.  166;  Insurance  Co,  v. 
Hannawald,  37  Mich.  103.  Baker  v. 
Insurance  Co.,  46  Mich,  610;  Lockwood 
y, .  Insurance  Co,,  47  Con.  553.  And, 
therefore,  when  the  insurer  pleads  such 
change  ^  adefense  to  an  aotion  on  the 
policy,  the  answer  must  allege  that  the 
risk  was  increased  on  account  of  it, 
unless  th^  insured  wafi  guilty  of  fraud. 
No  doubt  t^€|v  vacation  or  disuse  of  an 
insured  building  may  in  some  cases 
materially  iiicrease  the  risk,;  in  others  4t 
may  not  increase  J  t  an^fM-Aud  jn  some 
instances  the  circumstances  may  be  such 
that  the  risk  is  lessened..    Whether  it  is 


increased  or  not,  in  any  case,  must  de- 
pend upon  the  situation  and  surround- 
ings of  the  building,  the  use  which  had 
been  made  of  it,  the  care  taken  of  it,  and 
all  the  other  circumstances,  and  is  a  ques- 
tion for  the  jury  when  put  in  issue.  The 
second  defense  in  the  answer  in  this  case 
is  defective,  in  that  it  fails  to  allege  the 
risk  was  increased  by  the  change  result- 
ing from  the  breach  of  the  condition 
pleaded;  it  tendered  no  material  issue. 
That  defense  being  insufficient,  and  the 
plaintiff  having  given  evidence  of  the 
performance  of  the  conditions  precedent 
on  his  part,  he  might  properly  have  had 
the  verdict ;  no  claim  being  made  that 
he  had  been  guilty  of  any  intentional 
fraud.  For  each  of  tlie  errors  -pointed 
out,  the  judgment  of  the  Common  Pleas, 
and  of  the  Circuit  Court  will  be  reversed, 
and  the  cause  remanded. 

Judgment  accordingly. 
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Cases  on  the  General  Docket  are  called  up  to 
and  including  No.  3291. 

Regular  cases  for  oral  argument  ( exclusive 
of  cases  taken  out  of  their  order )  are  assigned 
to  No.  2606.  No  further  assignment  of  regular 
cases  for  oral  argument  is  probable  belore 
close  of  year. 

Ti^BSDAV,  December  12,  1S94. 
General  Docket. 

2456.  The  Board  of  Education  of  New  Con- 
cord Village  School  district  v.  Jennie  Best 
Error  to  the  Circuit  Court  of  Muskingum 
county. 

DiCKMAN,  C.  J. 

1.  The  clause  in  section  3982,  of  the  Revised 
Statutes,  to  wit:  "Upon  a  motion  *  *  ♦  to 
employ  a  ♦  *  »  teacher  ♦  ^  *  the 
clerk  of  the  board  shall  call,  publicly,  the  roll 
of  all  the  members  composing  tlie  ooard,  and 
enter  om  the  record  to  be  kept,  the  names  of 
those  voting  aye,  and  the  names  of  those  voting 
no,'*  is  a  mandatory*  provision,  and  must  be 
strictly  pursued. 

2.  Where  the  minute  book,  containing  a 
record  of  the  procee<lings  of  a  board  of  educa- 
tion, shows  that  all  the  members  of  the  board 

j  were  present :  that  a  motion  to  proceed  to  the 
election  of  teachers  was  carried  by  a  unanimous 
vote ;  and  that  an  applicant  for  the  position  o( 
teacher  was  declaren  elected  by  a  unanimous 
vote,  hut  that  the  clerk  did  not  call  the  roll  ot 
the. members,  and  the  names  of  those  voting 
aye  were  not  entered  on  the  record,  the  re- 
quirement of  the  statute  was  not  sufficiently 
complied  with,  and  the  election  was  invalid. 
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Judnnent  of  the  Circuit  Court  reversed,  and 
that  of  the  Court  of  Common  Pleas  affirmed. 

2V.8.  Barbara  Pope  v.  Michael  T.  Flynn. 
Error  to  the  Circuit  Court  of  Hamilton  county. 
Jcd's'inent  affirmed. 

^W)9,  The  Ohio  Insurance  Co.  v.  J.  K. 
Huinphrry.  Error  to  the  Circuit  Court  of  San- 
dDskv  county.  Judgment  affirmed.  Dickman, 
C  J ,  and  BuRKBT,  J.,  dissent 

256<i.  John  R.  Mohn,  adm'r,  etc  v.  The  ViU 
lift  of  Clyde.  Error  to  the  Circuit  Court  of 
Sndoskycounty.     Tudgment  affirmed. 

2574.  The  Wheeling  &  Lake  Erie  Railway 
Compauy  ▼.  J.  L.  Ames.  Error  to  the  Circuit 
Conn  of  Sandusky  county.  Judgment  affirmed. 

9(r74.  Mary  G.  Powell  et  al.  v.  John  Koehler 
et  al  Ei  ror  to  the  Circuit  Court  of  Trumbull 
county. 

WUXIAM  S,  J. 

..  Where,  at  the  time  a  will  is  admitted  to 
prolate,  a  person  entitled  to  contest  its  vaUdity 
IS  under  the  disabilities  of  infancy,  and  absence 
from  the  state,  his  action  is  not  barred  until 
tbr  expiration  of  the  statutory  period  after  the 
looger  continuing  disability  is  removed;  and 
vben  the  action  is  saved  to  any  plaintiff,  it  in- 
ves  to  the  benefit  .of  all  interested  with  him 
iotheesUte. 

i  The  disability  of  absence  from  the  state 
sues  from  the  time  the  actual  presence  of 
tlie  person  in  the  state  beg[ins,  thoueh  such 
presence  be  of  short  duration  and  vniile  the 
person  is  an  infant,  and  is  not  revived  by  his 
nl)seqiient  absence  from  the  state,  even  when 
commenced  durine  his  infancy. 

3.  Exceptions  in  statutes  of  limitations  in 
^r  of  persons  under  disability  are  construed 
fnctly,  and  cannot  be  enlarged  from  considera- 
^  ojf  apparent  hardship  or  inconvenience. 

Judgment  affirmed. 

3077.  William  H.  Lowmiller  v.  Samuel 
Fonser  et  aL  Error  to  the  Circuit  Court  of 
Crawford  county. 

MDISHia,I^J. 

Where  a  board  of  countv  commissioners,  in 
i  proceeding  for  the  establishment  of  a  road, 
nake  an  order  under  section  4709,  Revised 
Statutes,  directing  the  petitioners  to  pay  a  land- 
<^*ner,  in  certain  nay  men  ts  at  certain  times, 
the  amount  awarder  him  as  compensation  for 
uod  taken,  and  that  the  road  be  not  openea 
until  the  payments  are  made,  a  failure  to  make 
^  payments  as  directed,  on  demand  of  the 
«adowner,  terminates  the  right  to  open  the 
^;  and,  in  such  case,  the  landowner  may 
maintain  an  action  for  the  vacation  of  the  order 
esUbliflhin^  the  road  as  a  cloud  on  his  title ; 
^d,  also,  m  such  case,  the  petitioners  for  the 
road  are  the  proper  parties  defendant 

Judgment  of  the  Circuit  Court  reversed,  and 
^t  of  the  Common  Pleas  affirmed. 

3IW.  Jacob  Bauer  et  al.  v.  Margaret  Young 
etaL  Error  to  the  Circuit  Court  of  Crawford 
<^nty.   Judgment  affirmed. 

3162.  Rudolph  Rheinboldt  v.  Fred  Raine, 
Auditor.  Error  to  the  Circuit  Court  of  Ham- 
"ton  county. 

By  thb  Court. 


the  vendee,  as  purchase  money,  to  pay  which 
the  vendee  has. given  an  absolute  obligation,  is 
a  credit  and  taxable  as  such,  notwithstanding 
the  vendor  has  retained  the  legal  title  of  the 
land  sold  as  his  security. 

2.  Where  sums  due  as  such  purchase  money 
have  been  omitted  from  the  \ax  return  of  the 
vendor  the  county  auditor  is  authorized  to  go 
back  five  years  and  place  the  same  on  the  du- 
plicate for  taxation. 

Judgment  affirmed. 

3174.  Horace  Sabin,  adni'r,  et  al.  v.  Leo  T. 
Corcoran  et  al.  Error  to  the  Circuit  Court  of 
Greene  county.    Judgment  affirmed. 

8901.  The  State  of  Ohio  v.  James  G.  McCoy. 
Exceptions  to  the  Court  of  Common  Pleas  of 
Wayne  county. 

By  the  Court. 

By  section  6716,  Revised  Statutes,  one  who 
prescribes  or  administers  medicines  to  a  preg- 
nant woman  with  intent  to  produce  a  criminal 
miscarrage  upon  her,  is  made  a  principal  of- 
fender; while  by  section  6804,  Revised  Statutes, 
the  woman  is  subject  to  indictment  as  an  aider 
and  abetter  thereof,  if  she  voluntarily  and  know- 
ingly participates  in  the  unlawful  act ;  and  in 
such  case,  if  upon  the  trial  of  a  principal  of- 
fender, she  testify  on  behalf  of  the  state,  her 
evidence  should  be  regarded  as  that  of  an  ac- 
complice. 

Exceptions  overruled. 

4019.  The  State  of  Ohio  v.  Samuel  L.Nelson. 
Exceptions  by  Prosecuting  Attorney  of  Clark 
county. 

BURKBt,  J. 

The  act  of  the  general  assembly  entitled 
**An  act  requiring  persons,  associations  and 
corporations,  owning  or  operating  street  cars, 
to  provide  lor  the  well  being  of  employes,"  90 
Ohio  Laws,  220,  is  not  in  conflict  with  section 
26,  article  11  of  the  constitution  of  this  sUte, 
which  provides  that  "All  laws  of  a  general  na- 
ture shall  have  a  uniform  operation  throughout 
the  sUte."  Neither  is  it  in  conflict  with  sec- 
tion one  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States. 

Exceptions  sustained. 

4063.  The  Pittsburgh  &  Lake  Erie  R.  R.  Co. 
V.  Julius  Munch.  Error  to  the  Circuit  Court 
;  f  Mahoning  county.  Dismissed  by  consent 
at  costs  of  plaintiff.' 

4222.  Ohio  ex  rel.  A.  C.  Roliesoii  v.  Henry 
C.  Jacobi,  sheriff.    Mandamus. 

Bradbury,  J. 

Section  15.  of  article  IV  of  the  constitution 
of  1851,  vests  in  the  general  assembly  of  this 
state  the  po^er  to  change  the  subdivisions  of 
the  judicial  districts  of  the  state,  subject,  how- 
ever, to  the  limitations  imposed  by  section  3  of 
the  same  ar tic  le.  While  section  3.  among  other 
limitations,  may  prohibit  the  division  of  a 
county,  or  placing  totally  disconnected  counties 
of  territory  in  the.same  subdivision,  yet,  sub- 
ject thereto,  the  territorial  form  of  the  new 
subdivisions,  and  the  relative  population  of 
each,  rests  within  the  discretion  of  the  general 
assembly. 


1-   A  sum  due  the  vendor  of  real  estate  from  I     Pereniptory  writ  allowed. 
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4251.  The  State  ex  rel.  The  Laning  Printing 
Co.  V.  The  Couiniissioner  of  Public  Printing 
et  al.  Error  to  the  Circuit  Court  of  Franklin 
county. 

Spbar,  J. 

1.  The  act  of  May  21,  1894,  amending  sec- 
lions  31'J,  320  and  321  of  the  Revised  Statutes 
(91  Ohio  Laws,  400),  requires  that  the  different 
classes  of  the  printing  of  the  state  shall  be  let 
by  the  commissioners  of  public  printing  as 
separate  contracts,  with  discretion  m  the  com- 
missioners to  let  the  portions  embraced  in  the 
seventh  class  in  one  or  more  contracts.  The 
commissioners  have  not  authority  to  entertain 
a  bid  embracing  two  or  more  classes  of  the 
work  as  a  whole. 

2.  Said  act  is  not  in  conflict  with  section  2 
of  article  15  of  the  constitution. 

Judgment  affirmed. 

4258.  Richard  H.  Chapman  v.  C  G.  O.  Mil- 
ler et  al. 

Mandamus. 

By  thb  Court. 

Upon  submission  of  objections  to  certificates 
of  nomination,  by  board  of  deputy  state  super- 
visors to  state  supervisor  of  elections,  his  de- 
cision thereon  is  final,  and  the  board  of  deputy 
state  supervisors  refusing  to  comply  therewith 
may  be  compelled  to  do  so  by  mancfamus.  And 
an  answer  stating  that  they  have  been  enjoined 
by  the  court  of  common  pleas  or  a  judge  there- 
of, states  no  valid  excuse  for  refusing  to  com- 
ply with  the  decision  of  the  state  supervisor. 
In  such  case  the  court  of  common  pleas  has  no 
jurisdiction  of  the  subject  matter  audits  order 
of  injunction  is  void. 

Peremptory  writ  awarded. 

4269.  The  Board  of  County  Commissioners 
of  Hamilton  county,  Ohio,  v.  The  State  of  Ohio 
ex  rel.  W.  R.  Teasdale.  Error  «to  the  Circuit 
Court  of  Hamilton  county.  Judgment  af- 
firmed. Spbar,  MmsHAix  and  Burkbt,  JJ., 
diMent 

Motion  Docket. 

2293.  James  Zimmerman  v.  Joseph  Hidy, 
Assignee,  et  aL  Motion  by  plaintiff  to  substi- 
tute copies  of  petition  in  error  in  lower  court 
and  to  dispense  with  printing  part  of  record 
and  to  extend  time  for  filing  printed  record 
in  cause  No.  4277,  on  the  General  Docket 
A  dimunition  of  record  having  been  suggested, 
the  plaintiff  in  error  is  allowed  until  July  1, 
1895,  in  which  to  file  a  corrected  printed 
record. 

2294.  L.  M.  Southern  v.  Grant  D.  Williams. 
Motion  by  plaintiff  for  oral  argument  in  cause. 
No.  8914,  on  the  General  Docket  Motion 
overruled. 

2295.  The  City  of  Cincinnati  v.  The  Cincin- 
nati Gas  Light  &  Coke  Co.  Motion  by  plain- 
tiff to  advance  cause  No.  4282,  on  the  General 
Docket    Motion  allowed. 

The  following  causes  on  the  General  Docket 
have  been  dismissed  for  want  of  preparation : 

8197.  Geo.  B.  Stevenson  v.  B.  A.  Gordon  et 
aL  Error  to  the  Circuit  Court  of  Wyandot 
county 


3198.  William  A.  Shoults  et  ux.  v.  George 
W.  Roby.  Error  to  the  Circuit  Court  of  Fayette 
county. 

3216.  William  Morris  V.  Truman  Bros.  Er- 
ror to  the  Circuit  Court  of  Greene  county. 

3218.  Julius  Meyer  et  al.  v.  Ernst  Herman. 
Error  to  the  Circuit  Court  of  Lucas  county. 

3224.  The  W.  &  L.  E.  Ry.  Co.  v.  Plumber  P. 
Lewis.  Error  to  the  Circuit  Court  of  Jefferson 
county. 

3228.  E.  J.  Farmer  et  al.  v.  The  State  of  Ohio 
ex.  rel.  Lewis  Templih  et  al.  Error  to  the  Cir- 
cuit Court  of  Cuyahoga  county. 

3231.  Moses  L.  Loenthal  v.  K.  Loenthal  et 
al.  Error  to  the  Circuit  Court  of  Richland 
county. 

3*24/ .  Arabella  J.  Montgomery  et  al.  v.  James 
McGuffey  et  al.  Error  to  the  Circuit  Court  of 
Wood  county. 

3248.  The  W.  &  L.  E.  Ry.  Co.  v.  Samuel 
Robb  et  al.  Error  to  the  Circuit  Court  of  Har- 
rison coilnty. 

3252.  Edward  Remy,  treas.,  et  al.  v.  Mary  A. 
Kallermertan  et.al.  Error  to  the  Circuit 
Court  of  Richland  county. 

3258.  Sarah  J.  Hedges  et  al.  v.  David  Can- 
field.  Error  to  the  Circuit  Cpurt  of  Hocking 
county. 

3260.  George  W.  Calkins  v.  Seymour  F. 
Adams  etal.  Error  to  the  Circuit  Court  of 
Cuyahoga  county. 

3261.  W.  H.  Boyd,  assignee  v.  Thomas  W. 
Hill  et  al.  Error  to  the  Circuit  Court  of  Cuy- 
ahoga county. 

3264.  James  Bodine  v.  George  Pike.  Error 
to  the  Circuit  Court  of  Wavne  county. 

328a  The  Second  National  Bank  of  Ra- 
venna, Ohio,  V.  H.  B.  Dickinson,  trustee.  Er- 
ror to  the  Circuit  Court  of  Portage  county. 

3285.  William  Saint  v.  Collins  Wright  et 
al.  Error  to  the  Circuit  Court  of  Franklin 
county. 

3286.  The  C,  A.  &  C.  Ry.  Co.  v.  The  N.  Y., 
P.  &  O.  Ry.  Co.  et  aL  Error  to  the  Circuit 
Court  of  Summit  county. 

328a  W.  A.  Armstrong  v.  The  F..  Ft  W. 
&  W.  R.  R.  Co.  Error  to  the  Circuit  Court  of 
Putnam  county. 

3290.  The  D.,  Ft  W.  &  C  R.  R.  Co.  v.  Dan- 
iel A.  Fletcheir.  Error  to  the  Circuit  Court  of 
Lawrence  county. 

New  Caaes. 

Cases  filed  in  the  Supreme  Court  since  De- 
cember 5, 1894: 

4308.  The  Hocking  Valley  Coal  Co.  v.  Hiram 
Rosser.  Error  to  the  Circuit  Court  of  Athens 
county.  L.  D.  Vickers,  Arnold,  Morton  & 
Guerin  ;  L.  M.  Jewett 

4309. '  Paul  J.  Engleman,  Adm*r,  etc  v.  The 
L.  S.  &  M.  S.  Ry.  Co.  Error  to  the  Circuit 
Court  of  Lucas  county.  Hurd,  Brumback  & 
Thatcher;  E.  D.  Patton,  Jr. 

4310.  The  Village  of  Bamesville  v.  Cbas. 
Rosser.  Error  to  the  Circuit  Court  of  Belmont 
county.  Petty  &  Smith  and  Geo.  Duncan ;  L. 
Danford  and  Tali  man  &  Armstrong. 

4311.  H.  S.  Armstrong,  Assignee  of  Jones* 
&  Grim  et  aL  y.  The  Joseph  Speidel  Groceiy 
Co.  Error  to  the  Circuit  Court  of  Belmoot 
county.  Tallman  &  Armstrong  and  D.  W. 
Cboper;  Gallahsr  &  Woodbndge. 
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Records  and  Briefi;  printed  at  this  office,  at 
M  cents  per  page.  Work  done  promptly  and 
proofs  of  the  whole  of  the  longest  documents 
submitted  at  one  time,  so  that  all  of  it  may  be 
Ken  at  once  and  compared. 


We  are  enabled  to  announce  that  we  have 
bcgnn  work  on  a  reprint  leditlon  of  the  out-of- 
print  Western  Law  Journat^  10  vols.,  and  West- 
frn  Law  Monthly^  5  vols.  The  new  volumes 
^11  contain. the  Ohio  cases  in  those  publica- 
tions, such  as  are  cited  in  the  Ohio  Digest,  the 
editorial  and  other  out-of-date  matter  being 
omitted.  The  collated  matter  will  make  two 
volumes  for  the  Law  Journal  and  two  volumes 
fcr  the  Law  Monthly.  The  first  volume  will 
be  completed  by  Februarj'  Ist  and  the  others 
follow  rapidly.  When  these  are  done  it  is 
quite  likely  we  shall  reprint,  in  like  matiuer, 
the  useful  parts  of  the  Cleveland  Law  Record, 
Weekly  Law  Gazette,  Cincinnati,  and  some 
others.  The  reprint  volumes  will  form  a  part 
of  the  librarj'  of  Ohio  Decisions,  we  are  pub- 
lishing. Each' case  will  be  annotated,  with 
reference  to*  other  Ohio  cases,  where  it  has 
heen  cited,  approved,  or  rejected.  The  price 
of  the  new  volumes  will  be  in  keepinj^  with 
the  prices  of  similar  volumes  of  rtj)ortj5,  and 
within  the  «asy  reach  of  every  lawyer. 


Judge  HoUister,  of  the  Hamilton  county  com- 
mon pleas  court,  has  before  him  a  $292  appeal 
suit  in  which  a  counter-claim  of  :F11,000  for 
damages  has  been  filed.  There  was  no  countev- 
claini  interposed  before  the  magistrate.  Judge 
HoUister  held  that  it  might  be  filed  in  the 
common  pleas  on  the  theory  that  the  suit. is  to 
bf  treated  after  it  reaches  the  common  pleas 
as  though  it  were  a  new  action. 


The  Circuit  Court  of  Eric  county  has  recently 
signed  a  bill  of  exceptions  in  the  case  of  The 
Castalia  Trout  Club  v.  The  Castalia  Sporting 
Club.  The  two  clubs  own  property  on  the 
shore  of  Sandusky  bay,  near  Castalia,  the  Trojut 
club  being  located  further  up  the  creek  than 
the  Sporting  cluT). 

The  upper  club  some  time  ago  felt  the  need 
of  more  room  and  dug  a  meandering  stream 
about  three  and  one-half  miles  long  in  which 
speckled  trout  might  flourish.  This  so  affected 
the  water  below,  that  the  fishing  grounds  of 
the  Sporting  club  became  almost  barren. 

To  remedy  the  defect  the  latter  dug  several 
wellSyWhich  in  turn  had  a  bad  effect  upon  the 
grounds  of  the  Trout  club.  Then  litigation 
began  in  the  Erie  county  courts.  The  first 
decision  was  in  favor  of  the  Sporting  club. . 
This  was  reversed  by  the  Circuit  Court,  and  the 
case  now  goes  to  the  Supreme  Court 


Judge  Pugsley,  of  Toledo,  has  handed  down 
an  important  decision  in  a  suit  growing  out  of 
the  Maumee  Rolling  Mill  litigation.  The  deci- 
sion was  on  a  motion  made  by  Henry  Worthing- 
ton  in  the  case  of  the  Northern  National  Bank 
y,-, Henry  IVorthington  et  aL  The  bank 
brought  a  suit  to  enforce  the  statutory  liability 
of  Mr.  Worthington  as  a  stockholder  in  the 
concern,  and  attached  certain  property  belong- 
ing to  him.  A  motion  was  made  to  dissolve 
the  attachment  on  the  ^^ronnd  that  an  action  to 
enforce  a  stockholder's  liability  is  not  an  action 
on  a  contract,  express  or  itupUed,  within  the 
meaning  of  the  statute  authorizing  attach- 
ments against  non-resideut  defendants. 

Judge  Pugsley  held  that  such  an  action  does 
come  within  the  meaning  of  the  statute  and 
sustained  the  attachment.  This  means,  in 
effect,  that  Mr.  Worthington  must  pay  about 
r*30,0(X)  in  addition  to  the  par  value  of  his  stock, 
I  which  is  of  the  same  amount. 

The  question  at  issue  has  never  come  up  in 
tlie  Ivucas  county  courts  before,  and  the  deci- 
sion has.therefore,  the  charm  of  novelty. 
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The  Supreir.e  Court  of  Ohio  has  affirmed  the 
juilgmfiit  of  the  Circuit  Court  of  Hamilton 
county  in  the  tax  inquisition  case  of  Rudolf 
Rheitiboidl  v.  Fred  Ra ine^  auditor,  R heinboldt 
had  failed  to  return  the  amount  of  certain  back 
payments  on  a  brewery  he  had  sold,  and  when 
the  nuiuisitor  got  after  him,  applied  forandse> 
cured  an  injunction  restraining  the  auditor 
from  putting  the  amounts  on  the  duplicate. 
The  Common  Pleas  Court  made  the  injunction 


their  issues  and  represent  about  $11,000,000. 
Litigation  was  first  begun  by  John  ^uincy 
Adams,  one  of  the  original  purchasers  of  the 
bonds;  but  his  death  put  an  end  to  those  pro- 
ceedings, and  lawyer  Louis  J.  Morrison  began 
all  over  agdin  in  the  name  of  a  corporation 
which  no  man's  death  can  affect. 

The  story,  as  set  forth  in  the  complaint,  is 
interesting,  and  alleges  a  state  of  things  which 
goes  a  long  way  toward  explaining   why    so 


perpetual,  but  the  Circuit  Court  overruled  the  1  many  railroads  go  into  the  hands  of  receivers, 
decision  of  the  Common  Plea.s.  Tlie  Supreme  why  American  securities  are  so  liHle  appre- 
Court  affirms  the  decisiomoif  the  Circiiit  Court.  |  ciated   abroad,   and  why   the   formation    of  a 

trusteeship  in  railroad  matters  is  looked  upon 


A  decision  of  interest  to  newspaper  men  was 
recently  rendered  by  a  court  in  Oklahoma  Ter- 
ritory. A  year  ago  thirty  lea<ling  Populists 
of  Payne  county,  O.  T.,  entered  into  an  agree- 
ment with  George  H.  Doud  to  publish  a  paper 
in  their  interests,  guarputeeing  him  10,000  sub- 
scribers, who  failed  to  materialize,  and  Doud 
sued  for  damages.  He  has  just  secured  judg- 
ment for  $477.  Several  other  newspaper  men 
in  the  Territorj'.  who  had  made  like  agree- 
ments, it  is  said,  will  bring  similar  suits. 


with  general  suspicion. 

The  complaint  shows  how  the  Kansas  Pa- 
cific authorized  3^^,000.000  of  bonds,  of  which 
$11,000,000  were  issued  and  secured  by  30,000 
shares  of  the  Denver  Pacific  Railway  and  Tele- 
graph Company.  Then  a  deed  of  trust  to  pro- 
tect the  rights  of  all  concerned  was  issued  to 
Jay  Gould  and  Russell  Saige.  It  is  charg^ed 
that  Gould  and  Sage  appropriated  the  30,000 
shares  to  their  own  use.  They  did  this  after 
securing  protection  from  a  court  by  devious 
means.  The  result  was  that  the  bondholders 
were  defrauded  out  of  the  value  of  their  hold- 
ings, and  then  followed  the  present  suit.  If  the 
Soldiers'  Orphans'  Home  wins  its  rl0,000  suit. 
Russell  Sage  and  the  heirs  of  Jay  Gould  will  be 
compelled  to  pay  the  bondholders  all  of  ?11.- 
OOO.CKK)  before  they  get  through. 


A  case  has  l)een  filed  in  the  Supreme  Court 
of  Ohio,  on  error  from  the  Circuit  Court  of 
Allen  county,  in  which  Charles  A.  Amelong  is 
plaintiff  in  error  and  Philip  Keyl  is  defendant 
in  error.  Failure  to  file  a  bill  of  exceptions  is 
the  issue.  Keyl  sued  Amelong  in  the  Allen 
county  Common  Pleas  for  an  accounting  for 
rents  and  profits.  A  referee,  before  whom  the 
case  was  heard,   found   no    cause   for  action. 

This  was  reversed  by  the  Common  Pleas  Court  oinyrAoirAnTir  rACir 

and  a  judgment  entered  for  ;r/00.  No  excep- 
tions were  taken  to  the  finding  of  the  referee.  Attorney-General  Richards  of  Ohio  has  had 
and  the  Circuit  Court  therefore  refused  to  to  appear  in  the  discharge  of  his  official  duly 
review  the  finding  of  the  Common  Pleas.    '  before  the  Supreme  Court  of  the  United  States 

' ■  to  argue  a  case  which  has  all  the  improbable 

!  features  of  a  romance,  and  is  undoubtedly 
IMPORTANT  DECISION  TO  BE  RENDERED.  '  without  a  parallel  in  the  criminal  litigation  of 
The  decision  of  Surrogate  Arnold,  of  New  j  the  country.  For  four  years  the  attorney -gen- 
York  City,  on  the  application  of  tlie  Soldiers'  '  eral  of  Ohio  has  been  compelled  to  make  con- 
and  Orphans'  Home,  of  St.  Louis,  for  a  judicial  tests  before  the  various  courts  of  the  state  and 
settlement  of  the  e^^tate  of  the  late  Jay  Gould  [  nation  for  the  purpose  of  keeping  in  the  pcni- 
and  the  deposit  of  sufficient  money  to  secure  i  tentiary  a  man  who  was  tried  and  convicted  of 

a  grave  crime  and  who  has  exercise<l  all  his 
ingenuity  during  that  period  in  devising  ways 
in  which  to  get  his  ca.se  before  the  courts  and 
secure  release.      The  case  of  Hiram    P.    Mc- 


its  claim,  is  awaited  by  lawyers  and  the  public 

with  much  interest.     The  claim  is  based  on  a 

suit  pending  in  the   Supreme  Court  of  New 

York  against  Russell  Sage  and  the  heirs  of  Jay 

Gould  as  trustees  of  the  consolidated  bonds  of  I  Knight  is  uni(|ue.      He  is  a  lawyer  of    more 

the  Kansas  Pacific   Railroad  Company.      The  •  than  onlinary  ability  and  shrewdness.     In  ISIK) 

nominal   amount   is  #10.00(^),  the -sum   of  the  '  he  was  convicted  of  obtaining  money  by  false 

bon<ls  held  by  the  Soldiers'  Orphans'   Home';  j  pretenses  in  Wood  county  and  given  a  peuiten- 

but  the  suit  is  really  brought  in  the  interests  ;  tiary  sentence.      He  had  been  extradited  fri>m 

of    some  200  bondholders   who   have   pooled  .'  New  York  on  charge  of  forgery  and  then  tried 


A  REMARKABLE  CASE. 


14.S 


for  obtaining  money  on  false  pretenses.  He 
brought  a  suit  for  habeas  corpus  in  the  Su- 
premt  Court  of  Ohio  on  the  technical  ground 
that  he  had  been  extradited  for  one  offense 
and  tried  and  convicted  of  another.  Attoruey- 
Geaeral  Watson  appeared  for  the  state,  but 
McKnight  won  his  point  and  was  released. 
The  interesting  and  humorous  feature  of  this 
is  that  the  Supreme  Court  of  the  United  States 
has  since  decided  that  a  man  can  be  tried  for 
any  offense  after  he  has  been  extradited. 

McKnight  was  not  at  liberty  long.  In  1892 
he  was  again  convicted  of  forgery  in  Wood 
"county  and  sentenced  to  seven  years  in  the 
penitentiary.  His  crime  shows  the  remarkable 
resources  of  the  man.  He  discovered  that  the 
Wood  county  courts  were  holding  several  hun- 
dred dollnrs  of  money  which  belonged  to 
Mary  Hanna.  It  was  her  share  in  some  prop- 
erty which  had  been  partitioned  by  the  court. 
He  forged  a  cognovit  note  for  a  sum  exceed- 
ing that  held  by  the  court,  and  even  went  so 
far  as  to  forge  a  payment  of  $60  ou.it  to  make 
it  appear  more  genuine.  Then  he  secured  a 
judgment  upon  it  and  got  the  money  in  the 
hands  of  the  court  It  developed  afterwards 
that  the .  Mary  Hanna  in  question  was  but 
ahout  seven  years  old  when  the  note  which 
McKnight  forged  purported  to  have  been 
given. 

McKnight  no  sooner  found  himself  behind 
the  walls  of  the  state  prison  again,  than  he  be- 
gan to  devisi  schemes  to  gajn  -  his  release  on 
some  technicality  or  other.  He  carried  the 
<ase  to  the  circuit  court  on  error  and  the  judg- 
ment of  the  lower  court  was  affirmed.  Then 
he  took  np  the  habeas  corpus  tack  again.  He 
made  application  in  the  Supreme  Court  of 
Ohio,  alleging  that  he  had  been  denied  repre- 
sentation in  court  by  counsel  and  had  also 
heen  denied  compulsory  process  for  his  wit- 
nesses. The  Supreme  Court  was  more  famil- 
iar with  Mr.  McKni;;ht  by  this  time.  The 
hearing  showed  that  McKnight  iiad  been  his 
own  attorney  and;that  he  had  not  been  denied 
compulsory  process. 

The  next  step  by  this  master  in  legal  techni- 
calities was  to  appeal  his  habeas  corpus  pro- 
ceedings to  the  United  States  courts.  Judge 
Tatt  refused  his  application  and  he  forthwith 
appealed  to  the  Supreme  Court  of  the  United 
States.  Justice  Brown,  on  the  face  of  Mc- 
Knijjhfs  representations,  the  petition  having 
heeu  amended  and  broadened  by  him  in  the 
meantime,  referred  it  to  Judge  Taft  again  in 
such  a  manner  that  the  judge  could  not  refuse 
McKnight  a  hearing.     This  was'  last  January. 


Taft  heard  the  case  and  remanded  McKnight. 
Then  he  took  up. his  case  in  en  or,  and  carried 
it  from  the  Circuit  to  the  Supreme  Cburi  of 
the  state.  It  refused  him  leave  to  file  his  peti-. 
tion  in  error  and  the  attorney-general  thought 
he  was  at  last  through  with  McKnight. 

He  reckoned  without  his  host,  however. 
Last  summer  the  prisoner  sent  a  petition  to 
Judge  Stewart,  setting  forth  that  he  was  held 
on  a  certificate  of  sentence  which  was  false, 
forged  and  fraudulent.  The  sum  of  this  com- 
plaint was  that  the  certificate  upon  which  the 
warden  helJ  him  provided  for  imprisonment 
at  hard  labor,  while  his  sentence  had  not  pro- 
vided for  hard  labor.  Judge  Stewart  heard  the 
t:ase  in  chambers  and  remanded  McKnight. 
.  Th^n  came  the  last  play  of  the  desperate 
fellow  for  liberty.  In  a  petition,  which  i.s 
glaring  in  its  false  statements,  he  prosecuted 
error  from  Judge  Stewart  to  the  Supreme 
Court  of  the  United  States,  and  Justice  Brown 
issued  the  writ  and  required  the  case  to  come ' 
before  him  for  review.  The  case  has  now 
been  advanced  on  the  docket  and  will  come 
up  for  oral  argument  Monday. 

In  all  these  suits  McKnight  has  been  his 
own  attorney,  and  it  remains  to  be  seen 
whether  the  Supreme  Court  of  the  United 
States  will  break  all  records  and  allow  this 
master  of  legal  trickery  to  plead  his  own  case 
before  it.  Should  it  do  so,  it  will  be  the  first 
time  that  a  convicted  criminal,  who  has  ex- 
hausted every  trick  and  makeshift  of  the  lower 
courts  in  a  vain  attempt  to  escape  his  just  de- 
serts, has  been  permitted  to  be  heard  in  per- 
son in  the  highest  court  in  the  land. 

The  case  is  one  of  the  most  remarkable  in 
the  history  of  the  American  courts,  and  shows 
in  a  startling  manner  how  far  a  man  who  has 
shrewdness  and  persistence  can  go. 


ARCHITECTS'  AND  MECHANICS'  LIENS. 
Hotel  Victory  Case. 


A  report  has  been  filed  in  the  United 
States  Court  at  Toledo,  in  JVie  PhanLx 
Furniture  Co.  v.  The  Put-in-Bay  Hotel 
Company  et  al.,  more  or  less  famous  as 
the  "Hotel  Victory  Case,"  by  special 
master,  Irvin  Bedford,  which  will  event- 
ually constitute  a  Federal  court  decision 
of  great  importance.  It  covers  many 
interesting  questions,  several  of  which 
are  entirely  new  in  this  state.  We  are 
able,  to  .give  two,  perhaps  the  most  im- 
portant, of  these,  although  a  full  report 
of  the  case  capnot  be  made  at  presents 
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The  first  question  determined  in  the 
report  was  raised  on  the  answer  and 
cross-petition  of  E.  O.  Fallis  &  Co., 
architects,  of  Toledo,  setting  up  a  me- 
chanics* lien  which  the  complainant, 
seeking  to  establish  and  foreclose  a  first 
li^n,  a  mortgage,  on  Hotel  Victory,  con- 
tested upon  the  following  grounds  and 
propositions,  to  wit : 

1.  That  under  the  laws  of  the  state 
of  Ohio,  an  architect  is  not  entitled  to  a 
mechanics*    lien,    either    for    preparing 

.  plans  and  specifications  for  a  building, 
or  for  the  general  superintendence  of  the 
work  of  constructing  the  same. 

2.  That  they  failed  to  comply  with 
the  plain  requirements  of  the  statute 
relative  to  the  filing  of  the  same,  and 
insist  that,  inasmuch  as  the  plans  and 
specifications  were  prepared  in  Lucas 
county,  the  lien  should  not  be  filed  in 
Ottawa  county^  Ohio. 

3.  That  no  valid  contract  was  ever 
made  between  the  Put-in-Bay  Hotel 
Company,  or  its  authorized  agent,  and 
E.  O.  Fallis  &  Co. 

4.  That  the  work  was  abandoned 
in  the  fall  of  1889,  and  the  lien  was  npt 
filed  within  four  months  thereafter. 

5.  That  the  omission  to  set  forth  in 
the  lien  filed  by  Fallis  &  Ca,  the 
changes  subsequently  made  in  the  orig- 
inal plans  of  the  hotel  confine  such  lien 
to  the  amount  of  the  original  contract. 

6. .  The  cost  of  the  hotel  does  not 
amount  to  the  suni  claimed  by  defend- 
ants, Fallis  &  Co.,  on  which  they  have 
computed  their  lien. 

7.  That  Fallis  &  Co.  are  estopped 
from  asserting  a  lien  as  against  the  nrst 
mortgage. 

Upon  these  questions  report  is  as 
follows:  "The  question  as  to  whether  an 
archi».ect  who  superintends  the  construc- 
tion of  a  building,  is  entitled  to  a  lien 
under  the  provisions  of  section  3185,  R. 
S.,  has  never  been  decided  in  Ohio. 
There  is  nothing  in  the  language  of  the 
act,  or  its  spirit,  which  indicates  that  it 
was  intended  only  for  the  benefit  of  day 
laborers,  or  those  who  performed  nianual 
labor.  The  language  is :  **A  person  who 
performs  labor  or  furnishes  machiTiery  ^  * 
*  for  the  erecting^  altering  or  removing 
of  a  house  *  *  ^  virtue  of  a  contract 
ivith   th^  owner  or-  his  authorised  agents 


shall  have  a  lien.  etc.  If  the  labor  is 
performed  for  the  erection  or  alteration 
of  a  house,  it  is  within  the  terms  and 
the  spirit  of  the  act.  Any  necessary 
labor  which  is  perfprmed  for  the  erection 
of  a  house  is  within  the  act.  It  will  be 
observed  that  the  language  of  the  act  is, 
"  a  person^  who  performs  labor  of  erec- 
ting a  house,"  and  not  that  all  pes^^ns 
who  perform  manual  labor  or  lim^kUled 
labor  upon  or  about  a  housed  etc.  There 
is  no  kind  of  labor  designatedr  but  it 
must  be  for  erecting,  etc.  The  purpose 
for  which  the  labor  is  iumished,  and  not 
its  kind,  is  to  limit  the  exteiit  of  the  lien 
to  be  acquired. 

**In  many  of  the  lien  laws,  there  is  a 
clear  intent  to  confine  the  lien  to,  and  be 
for  the  benefit  of   material  men,    ax^d 
mechanics  and  laborers  only.    But  when  . 
the  act  declares  for  a  person  who  per- 
forms labor  for  erecting  a  house   'with- 
out limiting  the  .word,  it  must,  by   its 
terms,  include  all  labor  which  is  neces- 
sary for  erecting  a  house,   which   was  ~ 
actually    performed    for    that    "purpose, 
whether  that  be   skilled    or    unskilled 
labor.' 

"In  such  a  structure  as  th^  Hotel 
Victory  the  services  and-  labof  of  an 
architect  and  general,  superintendent  are 
absolutely  necessary.  No  one  would  now 
think  of  erecting  such  a  building  with- 
out plans  and  specifications,  or  withoi|t 
a  superintendent  to  make  the  work  con- 
form to  such^  planis.  ^  It  was  deemed 
necessary  in  this  case  and  was  done. 

"  It  is  contended  that  the  omission  of 
the  word  'skilled* 'originally  contained 
in  section  7  of  the  acts  of  1843  and  1853, 
in  the  amendment  of  1877,  and  in  sec- 
tion 3185  of  the  Rev.  Stat.,  iiidicates 
that  it  was  not  the  intention  of  the 
legislature  to  extend  the  provisions  of 
the  law  to'  skilled  lal)or.  1  ^  think 
the  word  'tkilled'  was  superfluous,  atld 
had  a  tendency  to'  complicate  the 
drawing  of  the  lien,  but  as  the  act  was 
for  the  benefit  of  all  persons  who  might 
be  ~  skilled  as  artisans  and  mechanics, 
but  quite  frequently  uneducated  men, 
and  as  this  woutd  make  it  more  difficult 
to  perfect .  the  lien,  it  was  wise  that  it 
should  be  omitted  from  the  present  act. 
As  it  then  reacf,  an  ordinary  notary 
would  have  great  difficulty  in  preparing 
an  affidavit  containing  an  account  of  the 
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items  nof  *  skill'  furnished  by -a  laborer 
or  mechanic.  To  show  how  difficult  it 
would  be,  let  us  examine  the  word  'skill' 
as  defined  in  the  Century  Dictionary: 
'Skill.  1st,  The  discriminating^  or  .rea- 
soning faculty ;  the  mind;  discriminating 
power;  disdemment;  understanding; 
reason;  wit;  reasonableness;  propriety; 
rightness;  justness;  proper  course;  wise 
measure;  also,  rightful  claim;  right; 
practical  knowledge  and  ability;  power 
of  action  or  execution;  readiness;  ex- 
cellence in  applying  wisdom  or  science 
to  practical  ends;  expertness;  dex- 
terity;* and  the  word  *  skilled'  as  to  dis- 
play the  required  skill  involved;  special 
knowledge  or  training ;  skilled  labof. 

"1  also  call  attention  to  the  defini- 
tion of  the  word  *  labor'  as  given  in  the 
Century  Dictionary,  to-wit:  'Labor: 
Work  done  by  a  human  being  or  an 
animal;  exercise  of  body  or  mind,  or 
both,  for  the  accomplishment  of  an  act; 
effort  made  to  attain  useful  results;  in 
distinction  from  exercise  for  the  sake  of 
recreation  or  amusement.' 

"Labor,  I  say,  is  any  painfuL  exertion 
of  mind  or  body  undergone  partly  or 
wholly  with  a  view  to  future  good> 

"This  is  a  quotation  from  Jevoun's 
Political  Economy:  'A  specific  bodily 
toil,  physical  exertion  for  the  sake  of 
gain  or  reward.  The  use  of  muscular 
strength  for  the  satisfaction  of  wants,  in 
distinction  from  purely  mental  exertion, 
and  from  the  productive  use  of  capital. 
Skilled  labor  is  that  employed  in  arts 
and  handcrafts,  which  have  to  be  learned 
by  training  or  study  and  practice. 

"'Unskilled  labor  is  that  requiring  no 
preparatory  training.  Nearly  all  work 
of  both  classes  is  included  in  the  phrase 
manual  laffor:'' 

If  Fallis  &  Co.,  having  submitted  a  gen- 
eral design  and  perspective  of  a  hotel, 
bad  accepted  a  proposition  to  prepare 
plans,  detailed  drawings  and  specifica- 
tions for  a  400-roOm  hotel,  conforming  to 
the  general  design  submitted,  the  draw- 
ings and  specifications  to  be  so  full  and 
complete  that  any  ordinary  man  in  the 
erection  of  large  structures  could  carry 
them  out  in  construction,  without  con- 
sulting with  the  architect,  in  considera- 
tion of  the  sum  of  .$5,000,  to  be  paid 
when  such  plans  and  specifications 
shbuld  be  delivered  to  J.  K.  Tillotson, 


then  it  is  quite  clear  to  me  that  no  lien 
would  attach  to  any  buildiing  con- 
strpcted  upon  such  plans;  the  contract 
would  be  a  simple  abstract  business 
transaction ;  the  work  would  not  then 
be  done  for  any  particular  house  to  be 
erected  or  any  selected  site;  the  sole 
end*  and  purpose  would  be  the  pfoduc- 
tion  of  such  a  set  of  plans.  The  question 
of  the  erection  of  a  hotel  in  conformity 
to  the  plans  would  be  entirely  outside  of 
the  contract,  and  have  no  bearing  upon 
the  question  of  payment.  The  only  doubt 
that  arises  in  the  mind  of  the  master, 
grows  out  of  the  fact  that  the  contract 
provided  for  specific  compensation  for 
drawings  and  plans,  and  a  separate  speci- 
fic compensation  for  supervision.^  I  am 
not  sure  but  that  the  weight  of  authori- 
ties is  against  the  allowance  of  a  mechan- 
ics' lien  to  an  architect  for  the  prepara- 
tion" of  plans  and  specifications  alone, 
uncoupled  with  the  superintendence  of 
the  work  of  construction.  But  this  was 
not  a  divisible  contract.  No  recovery 
could  be  had  if  the  Work  had  been  done 
as  an  architect  apart  from  that  done  as  a 
superintendent.  They  could  uot  recover 
for  work  which  they  stood  ready  to  do 
by  way  of  supervision,  without  fir.st  pro- 
viding plans,  etc.  It  was  not  in  contem- 
plation of  the  parties  that  the  plans 
should  be  prepared  and  the  work  of 
supervision  remain  to  be  done  or  aban- 
doned at  the  option  of  the  architect. 
The  ewdence  shows  conclusively  that 
the  plans  were  frequently  changed,  and 
that  the  work  of  the  architect  with  respect 
^o  the  plans  and  drawings  went  hand 
in  hand  with  the  work  of  erection  and 
supervision — the  one  depending  upon  the 
other.  My  impression  is  that  the  claim 
for  the  plans  and  specifications  and 
supervisioa  is  not  divisible  and  must  be 
rejected  or  allowed  as  a  whole. 

I  am  of  the  opinion  that  an  architect 
who  prepares  plans  and  specifications  for 
a  house,  and  superintends  the  execution 
thereof,  is  a  person  who  performs  labor 
for  erecting  .such  house  within  the  mean- 
ing of  section  3184,  Revised  Statutes. 

2d.  The  second  objection  to  this 
claim  is  not  a  valid  one.  The  work  and 
labor  performed  at  Toledo  resulted  in 
plans  and  specifications,  which,  in  the 
shape  and  form  of  material,  were  used  at 
the  Hotel  Victory  and  for  its  erection. 
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3d.  Finding  of  fact  relative  to  mak- 
ing of  the  contract  with  Falfis  &  Co. 
Master  applies  the  following  rule  of  law: 
"  If  an  unauthorized  act  is  done  on  be- 
half of  a  corporation,  although  the  cor- 
poration msLy  not  be  bound  by  the  act  as 
done,  yet,  if  the  corporation,  or  that 
corporate  authority  which  would  have 
been  competent  originally  to  do  the  act, 
knowingly  ratifies  it,  or  accepts  the 
benefit  of  it,  or  if  all  the  persons  having 
a  right  to  object  to  the  act,  knowingly 
acquiesce  in  it,  the  act  will  be  as  binding 
upon  the  corporation  as  if  it  had  been 
originally  authorized." 

Taylor  on  Private  Corporations,  section 
201. 

4th.  Master's  finding  of  fact  as  to 
abandonment  of  the  work,  and  holding 
that  as  the  lien  was  filed  within  four 
months  from  the  time  when  there  was  a 
definite  purpose  to  abandon  the  work, 
the  objection  is  not  a  valid  one.  ^ 

5th.  Holding  that  under  a  contract 
to  prepare  plans  and  specifications,  and 
superintend  the  erection  of  a  building, 
its  cost  unknown  at  the  time  of  the  com- 
mencement of  the  work,  and  compensa- 
tion agreed  upon  to  be  2^  per  cent  for 
plans  and  specifications  and  2^  per  cent 
for  superintendence,  upon  completion  of 
the  work,  and  where  changes  in  plans 
were  contemplated  and  agreed  upon,  the 
objection  is  not  a  valid  one. 

6th.  Finding  of  fact  that  Hotel  Vic- 
tory, at  the  time  of  the  discontinuance 
of  construction,  cost  about  $260,000. 

7th.  Finding  as  to  certain  credits  and 
application  of  same. 

oth.  One  of  the  fundamental  maxims 
of  equity  proceedings  is  that  no  proof 
can  be  permitted  in  any  matter  which  is 
not  noticed  in  the  pleadings.  None  of 
the  answers  or  replies  to  the  cross  bill  of 
Fallis  &  Company,  except  that  of  J.  M 
Crocker,  set  out  the  defense  b}'  way  of 
estoppel.  Such  a  defense  cannot  be  sus- 
tained under  a  general  denial.  It  must 
be  pleaded  specifically  by  way  of  confes- 
sion and  avoidance.  If  this  view  of  the 
matter  is  correct,  then  there  could  be  no 
proof  offered  looking  to  an  estoppel,  ex- 
cept by  J.  M.  Crocker.  The  minutes, 
bonds  and  mortgage  were  introduced  for 
the  purpose  of  proving:  complainant's 
claim.  There  was  no  suggestion  until 
after  the  hearing  was  closed  that  this  de- 


fense to  Fallis  &  Company's  claim  was 
urged,  and  then  it  was  urged  because  the 
mortgage  to  Nearing,  trustee,  contained 
a  statement  that  it  was  "  the  first  mort- 
gage and  first  lien  upon  said  property," 
and  that  the  bonds  contained  a  statement 
of  like  purport,  and,  inasmuch  as  Fallis^ 
who  was  secretary,  signed  both  the  mort- 
gage and  bonds,  and  was  present  when 
resolutions  were  adopted  providing  lor 
such  bonds  and  mortgage,  it  is  claimed 
that  he  cannot  now  assert  his  claim  as 
against  complainant.  Before  an  estop- 
pel can  be  effective,  it  must  appear,  first, 
that  the  party  making  the  admission  by 
his  declaration  or  conduct  was  apprised 
of  the  true  state  of  his  own  title ;  that  he 
made  the  admission  with  intent  to  de- 
ceive, or  with  such  culpable  or  careless 
QCgHg ence  as  amounts  to  constructive 
fraud;  third,  that  the  other  party  was 
not  only  destitute  of  all' knowledge  of 
the  true  state  of  the  title,  but  of  all 
means  6f  acquiring  such  knowledge; 
and,  further,  that  he  reli^  directly  on 
such  admission,  and  will  be  injured  by 
allowing  its  truth  to  be  disproved.  It  is 
only  when  silence  becomes  a  fraud  that 
it  postpones.  In  the  ab^nce  of  direct 
evidence  the  master  is  not  warranted 
in  assuming  that  any  one  or  more  of 
these  conditions  or  circumstances  ex- 
isted. The  master,  therefore,  thinks  that 
Fallis  &  Company  are  not  estopped, 
either  by  their  acts  or  by  their  silence  as 
to  any  competing  claim. 

After  deducting  from  the  amount  al- 
lowed on  the  account,  the  sum  of 
J2,975.00,  the  amount  of  credits  received 
by.  Fallis  &  Company,  there  remains  a 
balance  due  to  th^m  of  $8,862.16,  which, 
with  interest  at  six  per  cent  from  July 
30th,  1892,  to  December  4th,  1894, 
amounts  to  $10,097.82;  and  the  same 
constitutes  the  first  and  best  lien  upon 
the  said  Hotel  Victory  and  the  groifnds 
pertaining  thereto,  and  described  in  said 
cross  bill  of  Fallis  &  Company. 

Another  important  question  involved 
in  the  case  is  very  appropriately  consid-  ' 
ered  in  connection  with  the  foregoing, 
as  it  deals  with   another   phase  of  the 
mechanic's  lien  law. 

The  lien  of  the  Wicks  Refrigerator 
Company  is  contested  on  the  grou«d 
that  the  materials  used  in  ^he  construc- 
tion of  the  hotel  ^ere  furnished  by  the 
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claimant  under  a  contract  made  in 
Illinois  and  delivered  on  board  the  cars 
at  Chicago;  and  reliance  is  placed  upon 
the  decision  of  the  court  in  the  case  of 
The  Birmingham  Iron  Foundry  Co,  v. 
Qen  Cove  Starch  Co,,  78  N.  Y.,  30.  It 
jsuot  clear  that  the  delivery  on  board 
the  cars  at  Chicago  effected  a  change  of 
omiership  of  said  material.  The  last 
paragraph  of  the  contract  provides  as 
follows:  "The  party  of  the  second  part 
further  agrees  to  furnish  without  delaj- 
and  without  charge  to  the  party  of  the 
first  part,  transportation  for  the  aforesaid 
tanks,  fixtures,  doors,  etc.,  from  Chicago 
to  Put-in-Bay."  This  contract  in  effect 
was  this:  *'\Ve  will  furnish  the  material 
at  a  stipulated  price,  load  it  on  the  cars 
at  Chicago,  and  put  it  in  the  building. 
You  are  to  pay  therefor  the  value  of  the 
material,  together  with  the  wages  and  ex- 
penses of  workmen,  and  the  cost  of 
transportation  to  Put  in- Bay  from 
Ciiicago."  The  question  is,  "  Is  -  the 
Wicks  Refrigerator  Company  entitled  to 
a  mechanic's  lien  for  materials  furnished 
by  it  under  a  contract  for  the  construc- 
tion of  a  hotel,  said  materials  having 
been  used  in  its  construction,  the  con- 
tract having  been  made  in  Illinois,  and 
the  material  delivered  on  board  the  cars 
at  Chicago"?  It  will  be  observed  by 
reference  t(5  section  '^184,  of  the  Revised 
Statutes  of  Ohio,  as  amended  in  session 
laws  vol.  79,  page  378,  that  "Any  person 
who  performs  labor  or  furnishes  material 
tor  the  constriiction  of  a  house,  shall 
liave  a  lien  to  secure  the  payment  of  the 
^ame."  This  statute  does  not  restrict 
the  right  to  a  lien  to  persons  living  in 
the  state,  and  unless  it  appear  th  it  by 
delivery  at  some  place  other  than  the 
place  of  construction,  it  was  intendt- d  to 
waive  a  lien,  said  deliver\'  cannot  effect 
the  rights  of  the  material  man.  The 
terms  of  the  statute  are  as  general  as  it 
is  possible  to  make  them,  and  arc 
intended  to  include  every  persi^n  who 
shall  perform  labor,,  or  furnish  material 
for  the  construction  of  a  buildino 

1  :the  case  of  Mallorv  v.  Lacrosst 
A^  foir,SO  Wisconsin.  170,  3rd  syllabus, 
the  Supreme  Court  of  Wisconsin,  con- 
J^truing  their  statute,  which  is  siinihii  in 
all  respects  to  that  of  Ohio,  sny 

"The  fact  that  mate  ials  to  be  used  in 
the  building  in  this  slate  were  sold  and 


delivered  in  another  state,  does  not 
impair  the  right  to  a  lien,  the  statute 
containing  no  such  restrictions." 

It  may  be  observed  here  that  the 
statute  of  Ohio,  as  above  stated,  contains 
no  restriction  against  non-residents.  In 
the  above  case,  the  Supreme  Court  of 
\Vi.«;consin,  referring  to  78  N.  V.,  30,  say : 

'*That  case  which  is  relied  upon  to 
sustain  a  contrary  doctrine  was  decided 
under  a  statute  more  restrictive  in  its 
terms  than  ours,  and  for  that  reason  the 
case  is  not  a  guide  to  correct  judgment 
in  the  present  case. 

In  the  case  of  Thompson  v.  Si.  Paul 
St.  Raiituay  Co,,  45  Minn.,  13,  1st  sylla- 
bus, the  Supreme  Court  of  Minnesota 
say:  "Under  the  provisions  of  the  gen- 
eral statute,  1878,  it  was  not  essential  to 
an  enforcement  of  the  lien  that  said 
material  should  have  been  furnished  or 
delivered  by  the  sub-contract  within  the 
limits  of  this  .state." 

The  statute  of  Minnesota  is  identical 
with  that  of  Ohio.  It  provides:  "Who- 
ever furnishes  any  labor,  or  materiail  for 
constructing,  altering,  or  repairing  any 
house  "'^  *  *  by  virtue  of  any  con-  * 
tract  with  the  owner  *  *  *  shall 
have  a  lien  to  secure  the  payment  for 
such  labor  and  material."  In  that  case 
referring  to  78  N.  Y.,  30,  the  court  say: 
"The  facts  as  stated  (New  York  Case) 
were  about  the  same  as  in  this  case, 
although  it  does  not  appear  that  the 
plaintiff  did  its  work  and  delivered  its 
I  material  with  reference  to  the  contract, 
i  or  with  any  knoy^'ledge  of  the  special 
!  purpose  for  which  the  material  was  de- 
signed. The  chief  contractor  failed  to 
pay,  and  the  plaintiff  brought  its  action 
to  enforce  its  claim  for  a  lien  in  a  state 
other  than  that  in  which  it  has  its  legal 
residence,  and  in  which  the  said  contract 
had  been  made,  and  the  propert}'  de- 
.  livered." 

I  After  further  reference  to  the  facts  of 
lliat  case,  the  Supreme  Court  of  Minne- 
sota lurthtr  say:  "With  great  respect 
for  the  conclusions  of  so  eminent  a  court 
ns  that  which  rendered  this  decision,  we 
iue  of  the  opinion  that  too  restricted  and 
limit fd  a  view  was  taken  of  the  subject. 

"In  the  cas»-  of  Atkins  v.  Lit  tie,  17 
Minn..  320,  it  is  further  held  that  'It  is 
immaterial  that  the  contract  was  made  in 
another  stale."" 
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The  court  further  say :  "The  statute 
does  not  in  terms  restrict  the  right  to 
cases  where  the  material  has  been  pur- 
chased or  actuall}*^  delivered  within*  the 
state,  but,  upon  the  other  hand,  the  lan- 
guage used  is  broad  and  ample  enough 
to  include  all  who  may  furnish  materials, 
whether  delivered  within  or  without  the 
limits  of  ourstate."_  This  remark  will  ap^ 
ply  strictly  to  tiie  statute  of  Ohio  in  rela- 
tion to  mechanics'  liens. 

In  Greenwood  v.  Manufacturing  Cq,, 
32  Tenn.,  130. 1st  syllabus,  the  court  say : 
"The  statutes  which  give  to  mechanics 
alien  upon  the  building  for  materials 
furnished  in  its  erection  apply  as  well  to 
persons  who  are  non-residents  as  to  those 
who  reside  within  the  state."  And  on 
page  133  the  court  say  :  "The  only  qt^es- 
tion  now  made  is  as  to  the  correctness  of 
allowing  Greenwood  to  participate  in  this 
fund  equally  with  the  mechanics.  It  is 
contended  that  non-residents  who  furnish 
materials  out  of  the  state  are  not  em- 
braced in  the  act,  but  that  it  was  oqly 
intended  for  our  own  mechanics  and  for 
materials  made  in  the  state.  We  cannot 
*  concur  in  thiis  construction.  Itwotjld^ 
against  that  comity  and  liberality  that 
does  and  should  ever  ejtist  between  us 
and  our  sister  states.  The  provisions  of 
the  act  are  general,  and  we  will  not  by 
construction  make  the  -invidious  distinc- 
tion." 

In  Phillips  on  Mechanics^  Liens,  sec. 
37,  the  author  says :  "Unless  there  is 
some  express  legislative  authority,  the 
mechanic's  lien  laws  extend  to  non-resi- 
dents as  well  as  residents.  Indeed,  it 
may  well  be  doubted  if  a  statute  should 
make  distinction  between  th^m,' whether 
it  would  not  be  in  conflict  with  the  con- 
stitution of  the  United  States,  which, de 
Clares,  'The  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  of  the  several  states.* 
These  words  are  of  a  very  comprehensive 
meaning,  and  protect  the  right  of  the 
citizens  of  one  state  among  other  things 
to  acquire  personal  property,  to  take  and 
hold  real  estate,  and  to  maintain  actions 
in  the  courts  of  another  state,  without 
discrimination,"  and  the  author  .  cites 
Ward  V.  Maryland,  12  Wallace,  418. 

We  cannot  forget  that  the  case  at  bar 
is  pending  in  the  federal  court,  where  full 
force  and  effect  will  be  given  to  the  fore- 


going provision  of  the  constitution  of  tlie 
United  States,  in  favor  of  all  citizens  .of 
the  Union,  without  regard  to  state  lines. 

In  the  case  of  Bullock  v.  Home,  44  O. 
S.,  420,  1st  syllabus,  the  court  say:  "The 
statutes  of  this  state-upon  the. object  of 
mechanics'  liens,  being  remedial  in  their 
nature,  arfe  to  be  liberally  construed  in 
order  to  Carry  out  the  purposes  of  the 
legislature  in.  their. enactment.'' 

Admitting-in  the  present  case  that  the 
contract  for  the  -material  was  made  in 
Chicago    with  the   Wicks    Refrigerator 
Company,  and  for  the  convenience  of  that  ' 
company  ,^was  to  be  .delivered  there  on 
board  cats,,  still  I  think  that  on  principle 
and  in  the  light  of  authorities,  upon  the 
question,"  it  cannot  be  successfully  main- 
tained that  said  company  is  not  entitled 
to  a  lien  upon  the  property  into  which 
the  materiials  went.    The  material  was 
sold  for  the  purpose  of  being  used  in  the 
construction  of    the  hotel,  and  was  so 
used,  and  It  is  the  purpose  that  controls. 
The .  Wicks    Refrigerator    Company    is 
therefore' entitled  to  enforce  its  lien., 

I -.have  quoted  very  largely  from  the 
authorities  cited  in  the  brief  furnished 
by  Mr.  To(erfori,  butnot  as  fully  as  there- 
in set  forth.  I  was,  at  the  time  I  began 
the  investigation,  of  thisqfiesti60,of  opin- 
ion that  following  the  t^a^e  degided  by 
the  superior  court  of  Cipcinnati  in. 29th 
Bulletin,  this  claim  could  not  be  asserted 
as  a  lien^pon  the  property  of  the  hotel 
company;  but  a  fult  atid  thorough  ex- 
ammatioiiof  atich  authorities  have  ton- 
strained.me  to  find  iais  t.  now'do,  that  the 
WidcsRefrigferatorCdmipany  is  entitled 
to  2^n  enforcement/Of  its  lien  against  the 
property  described  therein.  And  I  fur- 
ther find"  that  th^  affidavit  filed  in  sup- 
port of  that  lien  is  in  substantial  compli- 
ance with  the  statute.  • 
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STATE  V.  N^I^SOK. 
(Decided  December  1 1 ,  1894.) 

Exceptions  by  proseci^ting  attorney 
of  Clark  county. 

At  the  January  term,  i§94,  of  the  Court 
of  Common  Pleas  of  Ctark-cbunty,  San\- 
uel  L.  Nelson  was  indicted  for  permit- 
ting an  electric  street  car  to  remajn  with- 
out the  screen  required  by  sta,tute  for  th^ 
protection  of  the  motormanf 
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}1t.  Nelson  demurred  to  the  indictment^ 
OD  the  ground  that  the  statute  under 
which  the  indictment  was  found  was 
onconstitutional.  The  court  of  common 
pleas  sustained  the  demurrer  aud  dis- 
diarged'Mr.  Nelson.  The  prosecuting 
attorney  'excepted  to  the  ruling  of  the 
conrt,  and  t)n  leave  of  this_  court,  now 
presents  his  exceptions  here  for  the  pur- 
pose of  testing  the  constitutionality  of 
the  statute. - 

Charles  Stewart,  Prosecuting  Attorney. 

Oscar  Ti  Martin,  appointed  to  argue 
against  the  exceptions. 

BURKET,  J. 

The  statute  in  question  is  as  follows: 
"An  Act 

"Requiring  persons^  associations  and 
corporatipos  owning  or  operating  street 
cars,  to  provide  for  the  well  being  of  the 
employes.   • 

"Section  17.  Be  it  enacted  by  the  Gen- 
frai  Assembly  of  the  State  of  Ohio^  That 
every  electric  street  car.  other  than  trail 
cars  which  are 'attached'  to  motor,  cars, 
shall  be  prodded  during  the  months  of 
Xovember,  December,  January,  February 
and  March  <fi  each  year,  at  the  forward 
end  with  a  screen  constructed  of  glass  or 
other  material,  which  shall  fuUy  and 
completely  proKct  the  driver  or  m6tor- 
man  or  gripman;  or  othpr  person  istationed 
on  the  foward  en^'  guiding  and  directing 
themotor.power  by  which  they  are  pro^ 
pelled,  from  wind  and  storm. 

"Section  %  Any  person,  agent  or 
officer  of  any.  association  or  corporation 
violating  the  provisions  of  this  act,  shall, 
on  convictici;,  be  fined  in  any  sum  not 
less  than  $25.00  nor  more  than  f  lOO,  'fox- 
each  day  each  car.  belonging  to  and  used- 
hy  any  such  person,  association  or  cor- 
l>oration  is  directed  or  permitted  to  re- 
main unprovided^ith  thejscreen  reqtured 
iu  section  1  of  this  ?ict;  and  it  is  hereby 
made  the  duty  of  the  prosecuting,  attorney 
of  each,  county  in  this  state  to  institute 
the  necessary  proceedings  to  enforce  the 
provisions  of  this  act^  '  ^ 

•'  Section  8.  This  act  shall^  take  effect 
and  be  in  force  on  and  ifter  November  1, 
A.  D.,  1893."     '       -  .  . 

It  is  claimed  that  this  act  is  it^  conflict 
with  that  part  of  section  26  of  article  \ 


that  "All  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the 
state/' 

The  act  in  question  is  clearly  of  a  gen- 
eral nature,  so  that  the  only  inquiry  left 
is  whether  it  is  of  uniform  operation 
throughout  the  state.  And  here  again  it 
is  equally  clear  that  the  law  is  in  opera- 
tion throughout  every  part  of  the  state, 
uniformly  as  to  all  classes  therein  named. 
Is  this  suflficient  ?  Soon  *  after  the  adop- 
tion of  the  constitution  it  was  said^  by 
this  court  that  the  scope  and  purpose  of 
this  section  was  to  prevent  laws  of  a 
general  nature  from  being  in  force  in 
some  counti^  and  not  in  others,  and 
these  early  cases  have  been  followed  ever 
since. 

So  held  in  Cass  v,  Dillon,  2  Ohio  St.. 
607,  617 ;  Lehman  v.  McBride,  15  Ohio 
St.,  573;  McGill  v.  State,  34  Ohio  St., 
228,  248,  and  Folk  ex  par U,  42  Ohio  St., 
638,641. 

In  McGill  V.  State,  ^  Ohio  St.,  Boyn- 
TON,  J.,  on  page  238,  quotes  what  was 
said  by  Thurman,  J.,  in.  Cclss  v.  Dillon,, 
2  Ohio  St.,  617,  and  after  referring  to  the 
debates  of  the  constitutional  conventioh, 
as  to  this  section  of  the  constitution, 
says: 

"A  general  law,  that  land  should  not 
be  sold  upon  execution  for  less  than  two- 
thirds  of.  its  appraised  value  wds  excluded 
from  (^fation  in  several  counties  by  local . 
enactment.  There  were  different  laws 
in  different  counties  lespecting  the  de- 
scent and  distribution  of  intestate  prop- 
erty. Some  statutes  defining  legal  x)f- 
,fenses  were  excluded  in  their  operation 
from  a  large  part  of  the  state;  and  dif- 
ferent penalties  for  a  violation  of  the 
5ame  act  were,  in  some  instances,  pro* 
vided  for  different  localities.  These  are 
exan]ples  of  the  legislation  to  prevent 
which  in  the  future,  and  the  mischief  re- 
sulting from  it,  this:  provision  of  the  con- 
stitutipn  r  ^  /idopted.  But  no  wider 
scope  was  claimed  for  it  than  to  guard 
the  future  ag^ainst  the  evils  and  iiiequali-  ' 
ties  resulting  from  legislation  of  r  the 
character  complained  of."  . 

Of  late  years,  an  effort  has  frequently 
been  made  ^ to  daixn  for  this  section  of 
the  constitution  a  wider  scope  than  to 
guard  against  the  evils  resulting  from 
legislation  of  th6  character  mentioned  by 
11  of  the  constitution,  which  provides  I  Thurman,  J.;  in  Cass  vi  Dillon,  Scott, 
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J.,  in  Lehman  v.  Mc Bride,  Boynton,  J., 
in  McGill  v.  67ii/^,  and  Okky,  J.,  in  Falk 
ex  parte,  but  such  efforts  have  uniformly 
failed.  The  only  statutes  which  have 
been  declared  in  conflict  with  this  section 
of  the  constitution,  are  statutes  making; 
different  classes  of  different  parts  of  the 
territory  of  the  state,  such  as  cities,  vil- 
lages, etc. 

This   section   of    the   constitution  re- 
quires that  laws  of  a  j^eneral  nature  shall 
have  not  only  an  operation,  but  a  uniform  i 
operation  throughout  the  state,  that  is, 
the  whole  state,  and  not  only  in  one  or 
more  counties.     The  operation  must  be 
uniform  upon  the  subject  matter  of  the 
statute.  It  can  not  operate  upon  the  named 
subject  matter  in  one   part  of  the   state 
differently  from  what  it  operates  upon  it 
in  other  parts  of  the  state.     That  is,  the 
law  mu.st  operate  uniformly  on  the  named 
subject  matter  in  every  part  of  the  state, 
and  when  it  does  that  it  complies  with 
this  section   of  the  constitution.     That 
this  is  the  scope  and  purpose  of  this  sec- 
tion appears  from  its  language,  the  de- 
bates of  the   constitutional  convention, 
and    the    uniform    construction    placed 
thereon  by  this  court  in  the  cases  above 
cited,  and  others  hereinafter  referred  to. 
Asthe  statutes  affecting  different  cities 
and  villages  of  different  classes   practi- 
cally do  not  operate  in  every  part  of  the 
state,  but  only  where  a  city  or  village   of 
the  particular   class  is   found,  it   might 
seem  that  such  laws  do  not  operate   uni- 
formly  throughout    the   state.      A   mo- 
ment's reflection   will  show   that  this   is 
not  so.     If  a  new  citv  or  village  of  a  par- 
ticular class  should   be   built  up  in   the 
wildest  spot  in  the  state,  the  statutes  ap- 
plicable to  such  class  of  cities  or  villages 
would  be  found  to  be  in  force  there,  and 
in  that  sense   all   statutes   applicable   to 
diflerent  classes  of  cities  and  villages,  are 
ill  uniform  operation  in  every  part  of  the 
state.      The  classification   ofvcities   and 
villages  is,  in  its   nature,  territorial,  and 
this  court  has  uniformly   held  that  such 
classlficaticHi  must  be  reasonable  and  not 
arbitrary. 

On  the  other  hand,  statutes  as  to  rights 
of  persons  and  property  usually  are,  and 
in  their  nature  must  be,  arbitrary. 

Very  few  statutes  apply  equally  to 
every  person  in  the  state.  Some  apply 
only  to  males,  some  to  females,  some  to 


minors,  some  to  persons  of  unsound 
mind,  some  to  office  holders  and  some  to 
criminals.  As  pointed  out  by  Minsk  all, 
J.,  in  AdUr  v.  \VhitbeckMO\i\o^\.,  530, 
such  classes  are  arbitrarily  formed  by  the 
general  assembly,  and  *'if  the  legislature 
has  erred  in  not  Including  what  has  been 
excepted  from, the  operation  of  the  law, 
it  is  simply  an  error  of  judgment  in  the 
exercise  of  its  authority  and  cannot  be 
reviewed  by  the  courts." 

In  Adler  v.  Whitbeck,  supra,  an  effort 
was  made  to  have  the  statute  there  under 
consideration  declared  unconstitutional 
because  its  classification  included 
saloons,  and  excluded  distilleries  and 
breweries,  but  the  effort  failed. 

A  similar  effort  was  made  in  Senior  v. 
Ratter  man,  44  Ohio  St.,  GtJl,  because 
wholesale  dealers  and  manufacturers 
were  not  included  within  the  same  class, 
and  the  effort  again  failed. 

A  similar  effort  was  made  in  Stair 
V.  Turnpike  O.,  37  Ohio  St.,  481.  as  to 
the  classification  of  turnpikes,  and  the 
effort  again  failed. 

The  Court  of  Appeals  of  the  state  of 
New  York,  under  a  similar  provision  as 
to  general  laws,  holds  that  the  courts  can 
not  control  such  classifications  made  by 
the  legislature. 

hi  re  Neiv  York  EUvated  Railroad,  7<» 
N.  Y.,  the  court,  on  page  351,  .say:  "Can  a 
court  take  proof  for  the  purpose  of  show- 
ing a  statute,  valid  and  regular  upon  its 
face,  to  be  unconstitutional?  And  does 
the  validity  of  a  law  which  is  required 
to  be  general,  and  which  is  general  in  its 
terms,  depend  upon  the  number  of  sub- 
jects upon  which  it  can  operate,  or  upon 
the  si^e  of  a  class  to  which  it  applies  ? 
These  questions  must  be  an.swered  in  the 
negative." 

Ill  Iowa  the  language  of  the  consti- 
tution is  as  follows:  "All  laws  of  a  gen- 
eral nature  .shall  have  a  uniform  opera- 
tion: the  general  assembly  shall  not 
grant  to  any  citizen  or  class  of  citizens 
privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  equal!}'  belong  to 
all  citizens." 

It  will  be  noticed  that  the  words 
"throughout  the  state"  are  not  contained 
in  the  Iowa  constitution,  and  that  unlike 
our  constitution,  it  prohibits  the  general 
assembly  from  granting  to  any  citizen,  (»♦ 
class   of  citizens,  privileges  or    immuni 
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ties,  which,   upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens. 

In  this  latter  regard  the  scope  of  the 
Iowa  constitution  is  broader  than  our 
own.  Decisions  under  the  ^  Iowa  consti- 
tution, therefore,  can  throw  no  light 
npon  the  proper  construction  to  be 
placed  upon  this,  section  of  our 'constitu- 
tion. 

The  constitution  of  California  pro- 
vides in  this  regard  as  follows:  "All 
laws  of  a  general  nature  shall  have  a  uni- 
lorm  operation."  As  to  this  part  of  the 
California  constitution,  and  as  to  the  sim- 
ilar provision  in  our  own,  Okey,  J.,  in 
Fdk  ex  parte,  42  Ohio  St.,  641,  says: 
"And  in  this  connection  it  is  proper  to 
refer  to  the  origin  of  the  constitutional 
provision  in  question.  We  find  that  it 
was  suggested  by  a  provision  in  the  con- 
stitution of  California,  which  provision, 
iowever,  had  not  been  construed  when 
«rar. constitution  was. adopted;  but  the 
California  constitution  did  not  contain 
the  words  'throughout  the  state;'  they 
were  added  to  our  constitution,  on  mo- 
tion, while  the  provision  was  under  con- 
sideration in  the  convention,  (2  debates, 
'>I9);andthe  absence  of  these  words 
vas  made  the  ground  of  decisions  in  Cal- 
ifornia, which  would  never  have  been 
Bade,  if  the  constitt|tion  of  that  state 
Jiad  contained  these  words." 

This  quotation  from  the  opinion  of 
Okey,  J.,  shows  that  the  decisions  under 
the  California  constitution,  can  not  be  re- 
.^ded  as  criteria  in  the  interpretation  of 
:«rown,  as  to  this  section.    The  words 

throughout  the  state"  imply  a  limita- 
tion in  one  respect,  and  giv«  an  extended 
scope  in  another,  liot  possessed  by  con- 
stitutions of  ^  other  states  not  having 
those  words. 

The  scope  and  force  of  this  section  of 
our  constitution  being  as  fierein  indi- 
cated, it  is  clear  that  the  statute  in  ques- 
tion is  not  in  conflict  .therewith.  ,The 
statute  is  in  operation  in  every  part  of 
the  state,,  and  operates  uniformly  upon 
the  classes  of  persons  therein  designated; 
^  every  part  of  the  istate.  The  act  is 
clearly  authorized  as  a  police  regulation 
to  protect  the  health  and  promote  the 
comfort  of  those  engaged  in  operating 
electric  cars. 

If  there  are  other  persons  requiring 
protection,  such   protection   should    be 


sought  through  the  general  assembly  by 
increasing  the  protected  class,  rather 
than  by  removing  all  protection,  through 
the  action  of  the  courts. 

There  is  another  reason  why  this  stat- 
ute can  not  be  declared  unconstitutional. 
While  a  statute  must  stand  or  fall  by 
its  operation,  rather  than  by  its  mere 
form,  yet  in  passing  upon  the  constitu- 
tionality of  a  statute,  a  court  can  judge 
of  its  operations  only  through  facts  of 
which  it  can  take  judicial  notice.  A 
court  cannot  take  testimony  to  determine 
the  operation  of  a  statute,  and  there  by 
declare  it  unconstitutional.  Neither  can 
a  court  judicially  know  that  a  cable  car, 
or  a  horse  car,  is  so  constructed  and  ope- 
rated as  to  require  the  same  means  of 
protection  for  the  operatives  as  is  re- 
quired on  electric  cars. 

The  appliances  and  construction  of 
cars,  and  in  fact  all  kinds  of  machinery, 
are  continually  changing,  and  it  is  with- 
in the  exclusive  authority  of  the  general 
assembly,  in  the  exercise  of  its  police 
power,  to  determine,  by  general  laws, 
what,  if  any,  regulations  are  required  for 
the  protection  of  the  health,  safety  and 
comfort  of  the  operatives. 

Many  citations  have  been  made,  in  the 
briefs  of  counsel,  from  the  federal  courts, 
under  the  first  section  of  the  fourteenth 
amendment  to  the  constitution  of  the 
United  States. 

The  force  and  scope  of  this  section  is 
very,  different  from  section  26,  of  article 
II,  of  the  constitution  of  our  own  state. 

Without  going  into  an  extended  exam- 
ination of  this  amendment,  it  is  sufficient 
to  say  that  the  statute  in  question  is  not 
in.  conflict  therewith,  as  clearly  appears 
from  the  following  authorities:  Barber 
V.  Connolly,  113  U.  S.,  27-31 ;  BelVs  Gap 
R.  R.  Co.  V.  Pa,,  134  U.  S.,  238;  Giozza 
V.  Tiernan,  148  U.S.,  657,  662;  The 
"Truck  Store"  cases  in  Illinois  (141 
Ill.,171 ),  and  the  "  Script "  cases  in  West 
Virginia  (33  W.  Va..  179,  188),  have  no 
application  to  the  question  in  this  case. 

The  conclusion,  therefore,  is,  that  the 
act  in  question  is  a  valid  law,  and  that 
the  court  of  common  pleas  erred  in  sus- 
taining the  demurrer  to  the  indictment. 

The  exceptions  of  the,  prosecuting  at- 
torney are,  therefore,  sustained. 

(To  appear  in  51  Ohio  St.) 
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SUPREME  COURT  OF  OHIO: 
Chapman  v.  Mxi,i,br  et  ax,. 
(Decided  December  11, 1804.) 

Mandamus. 

This  was  an  action  brought  by  Rich- 
ard H.  Chapman,  relator,  a  citizen  and 
taxpayer'  of  Mercer  ^county,  against  the 
Board  of  Deputy  State  Supervisors  of 
Mercer  county,  and  C.  G.  O.  Miller,  John 
G.  Beckman,  S.  A.  Bowmau  and  Adolph 
Gilberg,  the  persons  constituting  said 
board,  and  H.  H.  Grey,  clerk  of  the 
board,  to  compel  said  board  and  the 
members  thereof,  and  the  clerk,  to  obey 
the  order  of  the  secretary  of  state,  as 
State  Supervisor  of  Elections,,  as  to  the 
printing  of  ballots  in  and  for  Mercer 
county,  for  the  November  election,  1894. 

The  order  which  the  defendants  re- 
fused to  obey  is  as  follows: 

"On  October  2, 1894,  there  was  filed 
with  the  board  of  deputy  state  supervis- 
ors, of  elections  of  Mercer  county,  a  cer- 
tificate of  nomination  certified  by  Thorn- 
ton* Spriggs,  chairman,  and  Stephen  R. 
Wilson,  secretary  of  the  central  commit- 
tee of  the  People's  party  of  Mercer 
county.  This  certificate  of  nomination 
certified  certain  candidates  for  various 
offices  in  said  county.  Later,  to-wit:  on 
the  6th  day  of  October,  there  was  filed 
with  the  board -of  deputy  state  super- 
visors of  elections  certificate  of  nomina- 
tion signed  by  J.  L.  Hook,  chairman  and 
H.  T.  Hughes,  secretary,  as  officers  of  a 
convention  held  at  Reekford,  in  said 
county  of  Mercer,  purporting  to  b^  a  con- 
vention of  the  People's  party  of  the  said 
county,  and  certifying  nomination  of  can- 
didates for  various  offices  of  said  county. 
On  the  16th  day  of  October,  1894,  there 
was  also  filed  with  the  said  board  of  elec- 
tions a  certificate  of  nomination  by  peti- 
tion, signed  by  more  than  300  of  the  elec- 
tors of  said  county,  and  properly  certi- 
fied, nominating  candidates  for  the  vari- 
ous offices  to  be  filled  by  the  electors  at 
the  coming  November  election  in  said 
counfy.  Objections  were  filed  with  the 
board  of  deputy  state  supervisors  of  elec- 
tions to  placing  the  candidates  named  by 
the  alleged  People's  party  convention, 
filed  October  2,  and  to  the  independent 
Detdocratic  papers.  On  the  question  of 
pllacing  the  names  of  the  said  candidates 


on  the  ballot  sheet  or  rejecting  them,  the 
board  was  a  tie,  and  so  the  matter  comes 
to  the  -secretary  of  state  as  state  super- 
visor of  elections  for  final  decision. 

"Whether  the  convention  held  at  Celi- 
na,^  September  29,  properly  represented 
the"  People's  party,  and  whether  it  was 
regarded  as  representing  said  People's 
party  at  the  time  the  delegates  assembled, 
depends  upon  the  regularity  of  the  call. 
The  testimony  shows  that  in  1893,  the 
People's  party  of  Mercer  county,  among 
other  things  done,  named  a  county  cen- 
tral committee  consisting  of  the  follow- 
ing named  persons:  John  P.  Chiving- 
ton,  William  Nottingham,  Thornton 
Spriggs,  W.  W,  Harper,  F.  S.  Collins, 
Martin  Rutledge,  Nelson  Armantrout, 
Ezra  Snider,  L.  E-  Fox,  D.  Barger,  S.  R. 
Wilson  and  Fred.  Stedke.  The 'above 
named  central  committee  of  the  People's 
party  of  Mercer  county,  it  is  admitted, 
was  the  central  or  controlling  committee 
of  such  party,  and  authorized,  among 
other  things,  to  call  the  convention  for. 
the  purpose  of  nominating  candidates 
for  tlxe  various  offices.  From  the  testi- 
mony submitted  to  me,  and  eispecially  by 
the  affidavit  of  Frederick  Stedke,  corrob- 
orated by  S.  R.  Wilson,  two  of  the 
members  of  said  committee,  it  appears 
that  John  P.  Chivington,  Thornton 
Spriggs,  S.  R.  Wilson,  W.  W.  Harper,  Fred 
Stedke,  H.  B.  Bennett,  proxy,  and  Ezra 
Snider,  a  majority  of  the  central  commit- 
tee of  said  People's  party,  met  on  the 
15th  day  of  September,  and  by  a  majority 
vote  of  the  members  present  issued  a  call 
for  a  convention  to  be  held  at  Celina  on 
September  29;  that  the  said  convention, 
having  assembled  on  the  date  named  in 
the  call,  appointed  a  committee  for  the 
purpose  and  authorized  them  to  nomi- 
nate a  ticket  for  the  several  county  offi- 
ces to  be  voted  for  and  to  certify  the 
same  to  the  board  of  deputy  state  super- 
visors; that  said  committee  did  nomi- 
nate, as  authorized  by  said  convention, 
and  certified  to  the  deputy  state  super- 
visors candidates  for  the  several  offices 
to  be  voted  for  as  follows,  to-wit: 

"For  sheriff,  Andrew  L.  Alexander  r 
for  treasurer,  Henry  V.  Hintpn;  for  re- 
corder, Richard  H.  Chapman  ;  for  county 
commissioner,  Stephen  R.  Wilson ;  for 
surveyor,  Clyde  V.  Smith,  and  for  in- 
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finnary  director,  John  H.  Murlin.  The 
facts,  as  alleged  in  the  affidavit  above  re- 
ferred to,  .were  denied  by-  the  attorney 
representing  the  electors  who  partici- 
pated in  th^  Rockford  convention,  but 
no  testimony  was  produced  in  substanti- 
ation of  the  claim. .  All-  the  evidence 
that  'has  ,been  presented  shows  that  the 
.  Celina  convention  was  regularly  called 
by  the  duly  constituted  committee  rep- 
resenting the^  People's  party  of  said 
county,  and  that' it  was  in  fabt,  as  well  as 
in  name,  the  People's  party  convention; 
and  it  is  not  denied  that  the  persons  par- 
ticipating in  said  mass  convention  were 
all  recognized  adherents  of  the  People's 
party  of  said  county,  and  that  by  e  vote 
of  seventy-nine  to  forty-lour  the  said  con-' 
vention  directed  the  said  county  central 
committee  tx>  make  the  nominations,  an4' 
certify  the  same  to  the  deputy  state  su- 
pervisor. It  is  alleged,  and  affidavits 
'  furnished  substantiating  the  allegations, 
that  some  of  the  persons  nominated  were. 
not  members  or  adherents  of  the  People's 
party,  but  as  a  matter  of  fact  were  adhe- 
rents of  other  political  parties.  Whether 
they  are  or  are  not  members  of  the  Peo- 
ple's party  is  immaterial,  as  the  law  dis- 
tinctly recognizee  the  right  of  one  party 
to  indorse  the.  candidates  of  another 
party  by  nominating  them  as  their  own 
candidates,  or  authorizing  it  to  be  done 
by  a  committee  having  authority  to 
make  original  nominations.  (See  sec- 
tion 6a  of  the  ballot  law.) 

The  convention  held  at  Rockford,  Oc- 
tober 6,  ^as  not  called  by  a  majority  of 
the  central  committee  of  the  People's 
party  of  Mercer  county,  but  by  a  mi- 
nority of  the  committee,  and  the  conven- 
tion was  participated  in  only  by  a  small 
number  of  bolting  delegates  who  also 
participated  in  the  Celina  convention, 
and  consequently  it  was  not  a  conven- 
tion representing  the  People's  party  as 
contemplated  in  the  statutes,  and  there- 
fore had  no  authority  to  make  nomina- 
tion in  any  other  manner  than  by  peti- 
tion. Whether  the  Celina  convention 
was  called  a  People's  party  convention 
or  a  Populist  convention  is  not  material 
so  long  as  the  papers  certifying  the  nom- 
inations certified  them  as  People's  party 
candidates.  The  certificate  of  nomina- 
tion certifies,  **tbat  at  a  convention  .of 
electors  representing  the  People's  party 


of  the  county  of  Mercer,  held  at  Celina, 
Mercer  county.  Ohio,  on  the  29th  day  of 
September,  1894,"  etc. 

"As  to  the  certificate  of  nomination  of 
candidates  for  county  offices  by  petition, 
as  such  nominations  are  specifically 
authorized  by  the  provisions  of  section 
7  of  the  ballot  law,  I  hold  such  nomina- 
tions to  be  valid,  and  direct  that  they 
should  be  printed  on  the  ballot  under  the 
proper  designation  certified.  It  is  there- 
fore ordered  that  the  names  of  the  candi- 
dates nominated  through  the  action  of  the 
convention  held  on  September  29,  at 
Celina,  be  placed  upon  the  ballot  sheet 
under  the  state  ticket  of  the  People's 
party ;  that  the  nominations  made  at  the 
so-called  Rockford  convention,  on  Oct. 
6,  be  rejected,  and  that  the  candidates 
nominated  by  nomination  papers,  as  above 
mentioned,  be  placed  upon  the  ballot 
sheet  under  the  heading  as  certified  in 
the  nomination  papers  to  the  board  of 
deputy  state  supervisors. 

**  Witness  my  signature  and  seal 
of  office,  at  Columbus,  this  23d 
day  of  October,  A.  D.  1894. 

(L.  S.)        "Samubi.  M.  Taylor, 

''Secretary  of  Stater 

To  this  petition,  C.  G.  O.  Miller  and 
John  G.  Beckman,  defendants,  filed  the 
following  answer: 

"Thb  Statk  op  Ohio  ex  rel.  Rich- 
ard H.  Chapman,  Relator,  v.  C.  G.  O. 
Miller  et  al.,  Respondents. 

"Ai^SWER." 

**Now  come  the  defendants,  C.  G.  O. 
Miller,  chief,'  and  John  G.  Beckman,  a 
member  of  the  Board  of  Deputy  State 
Supervisors  of  Elections  for  Mercer 
county,  Ohio,  by  their  counsel,  John  W. 
Loree  and  R.  L.  Mattingly,/  and  for  an- 
swer to  the  petition  for  a  peremptory  * 
writ  of  manSamufe  herein,  respectively 
allege  and  show  by  exhibit  hereto  at- 
tached- 

"1.  ThM  at  the  time  of  the  filing  of 
the  petition  herein  this  said  board  of  elec- 
tion supervisors,  and  these  defendants 
named  as  individuals,  were  restrained  by 
the  judge  of  the  common  pleas  court  of 
Mercer  county,  Ohio,  by  an  order  made 
in  chambers  by  the  Hon.  John  E.  Ritchie, 
a  judge  of  said  court,  from  printing  or 
having  printed,  and  from  distributing  the 
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official  ballots  of  Mercer  county,  Ohio, 
having  thereon  the  ticket  nominated  by 
the  People's  party  at  Celina,  Ohio,  on 
October  2,  and  from  having  printed  there- 
on the  independent  ticket  nominated  by 
petition,  filed  October  16,  with  such  board. 
And  that  a  petition  by  Francis  M.  Dick 
et  aL  V  C.  G.  O.  Miller  et  aL,  for  injunc- 
tion, was  filed  in  the  common  pleas  court 
of  Mercer  county,  Ohio,  on  (October  24, 
1894,  on  which  petition  a  restraining 
order  hereinafter  mentioned  was  allowed, 
and  that  said  petition  was  for  hearing  on 
the  application  for  the  temporary  injunc- 
^tion  at  10 o'clock' a.  m.,  October 29, 1894, 
and  that  service  of  the  said  restraining 
order  was  duly  served  and  made  on  the 
26th  day  of  October,  1894,  at  their  meet- 
ing held  at  one  o'clock  p.  m.,  and  that  a 
service  of  the  entr>'  and  order  in  such 
behalf  made  was  served  upon  the  board 
about  nine  o'clock  a.  m.,  on  said  day. 
That  said  petition  was  further  heard  on 
the  said  29th  day  of  October,  on  the  ap- 
plication for  temporary  injunction  by  the 
jt^dge  aforesaid,  who  after  hearing  said 
application  and  the  evidence  and  argu- 
ment qjade  the  decision  and  order  set 
forth  in  the  journal  entry  annexed  hereto, 
and  made  a  part  of  this  answer,  and  iden- 
tified^nd  marked  as  exhibit  *A.' 

"2.  And  said  defendants  further  allege 
that  the  decision  and  orders  of  the  secre- 
tary of  state  as  the  state  supervisor  of 
elections  in  behalf  of  the  matters  herein 
involved,  reached  the  board  by  mail  in 
the  afternoon  of  October  25,  and  there 
had  been  no  meeting  of  the  board  in  the 
interval  between  the  receiving  of  such 
order  and  the  service  of  the  restraining 
order  allowed  by  the  judge  of  the  com- 
mon pleas  court  aforesaid;  -that  these  an- 
swering defendants  had  notice  and  service 
of  the  injunction  before  receiving  the  de- 
cision from  the  secretary  of  state ;  that 
their  conduct  in  this  matter  has  not  been 
wilfully  opposed  to  the  orders  of  the  sec- 
retar>'  of  state,  but  on  the  contrary,  in 
the  utmost  good  faith  to  discharge  their 
duties  according  to  law  as  by  them  under- 
stood. 

"The  said  Francis  M.  Dick,  in  his  peti- 
tion, alleged  and  charged  that  several  per- 
sons who  participated  in  said  nomination 
by  petition,  and  the  persons  who  partici- 
pated in  said  nomination  made  on  the 
29th  day  of  September,  1894,  with  con- 


spiring together  for  tlie  purpose  of  com- 
mitting a  fraud  upon  the  rights  of  the 
said  Francis  M.  Dick  and  others  alike  in- 
terested, and  of  obtaining  an  unfair  ad- 
vantage at  the  comingNovember  election, 
by  placing  tiie  same  ticket  in  three  differ- 
ent places  upon  the  official  ballot  afore- 
said, and  said  petition  did  charge  and 
aver  in  said  petition  that  they  fraudu- 
lently agreed  to  and  did  nominate  the 
same  candidates  for  the  Republican  ticket, 
the  People's  party  ticket,  and  for  the  In- 
dependent ticket,  as  stated  by  relator  in 
his  petition  ;  and  did  further  charge  that 
no  sufficient  J)etition,  as  required  by  law, 
has  been  filed  with  said  board  of  deputy 
supervisors ;  that  said  nomination  papers 
did  not  contain  three  hundred  signatures 
thereto,  as  provided  by  law. 

'*That  upon  the  hearing  of  said  peti- 
tion it  was  develoilped.b}'  the  evidence 
and  was  found  by  •  the  -  court,  that  the 
nomination  papers  for  the  nomination  of 
independent  candidates  did  not  contain 
300  signers  in  conformity  with  and  as  re- 
quired by  law ;  that  the  papers  conform- 
ing to  law  contained  the  names  of  216 
electors  and  no  more. .  Reference  is  again 
had  to  exhibit  'A,*  annexed  hereto. 

"These  answering  defendants  therefore 
ask  that  the  peremptory  writ  prayed  for 
by  relator  be  denied,  and  for  all  other 
proper  relief." 

.This  answer  is  duly  verified.  The  ex- 
hibit referred  to  in  the  answer  is  the  order 
of  the  common  pleas  judge,  and  is  as 
follows : 

'' State  of  Ohio,  Mef'X      In   the  Court  of 
cer  County,  ss:       \  Common   Pleas. 

"Francis  M.  Dick,    for  Himsi^i^p  et 
AL.,  V.  C.  G.  O.  Miller  bt  al.. 

"entry. 

"This  29th  day  of  October,  A.  D.  1894, 
this  cause  came  on  to  be  heard  before  the 
Hon.  John  E.Ritchie,  a  judge  of  the  said 
Common  Pleas  Court,  in  chambers,  at  the 
court  house  in  Celina,  Ohio,  upon  the  ap- 
plication of  the  plaintiff,  ior  the  allow- 
ance of  a  temporary  injunction.  And 
thereupon  came  the.  defendants,  by  their 
counsel,  and  it  appearing  to  the  judge 
that  all  said  defendants  had  been  duly 
served  with  summons  in  said  petition, 
and  had  due  and  legal  notice  of  the  re 
straining  order'  heretofore  allowed,  and 
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ihe  time  and  place  when  and  where  said 
appJicatioa  would  be  made  for  the  allow- 
ance of  such  injunction,  said  application 
was  beard  on  the  petition  and  the  evi- 
dence, and  upon  the  argument  of  counsel 
on  behalf  of  plaintitt  and  defendants, 
and  the  said  judge,  being  fullj'^  advised  in 
the  premises,  finds  that  as  to  the  nomina- 
tion of  independent  candidates  bj'  nomi- 
nation papers,  the  said  nomination 
papers  do  not  contain  three  hundred 
signers  thereto  as  provided  by  law. 
That  said  nomination  papers  by  petition 
are  not  sworn  to  by  signers  as  required 
by  law ;  that,  therefore,  the  prayer  of  the 
petition,  in  so  far  as  it  concerns  the 
placing  and  printing  the  candidates  nomi- 
nated by  petition  upon  the  official  ballot 
of  Mercer  county,  Ohio,  for  the  en.suing 
general  election,  should  not  be  allowed. 

"  It  is,  therefore,  hereby  ordered  and 
adjudged  that  defendants  be,  and  hereby 
are,  enjoined  from  printing,  or  causing  to 
be  printed,  the  said  ticket  nominated  by 
petition  on  the  said  official  ballot,  until 
further  order  made  herein,  upon  the  plain- 
tiff giving  an  undertaking,  as  provided  by 
law,  in  the  sum  of  one  hundred  dollars  ; 
and  as  to  all  other  matters,  for  which 
an  injunction  is  prayed  for  in  the  petition, 
the  same  is  not  allowed. 

*'JoHN  E.  Ritchie, 
"Judge  Cotnmon    Picas    Court,    Mercer 

County,  Ohio:' 

The  injunction  bond,  it  was  conceded, 
had  been  given  as  ordered.  To  this 
answer  the  relator  filed  a  general  de- 
murrer. 

/.  K.  Ric/iards,  Attortiev  (renerai,  for 
Relator. 

Jofm  li\  I^orcc  and  R.  A.  Mattin^ly, 
for  Defendants. 

Bv  THE  Court. 

The  matter  of  the  ballots  of  Mercer 
county  having  been  submitted  to  the 
>tate  supervisor  of  elections,  for  the 
reason  that  no  decision  of  the  objections 
could  be  arrived  at  by  the  deputy  state 
supervisors  of  Mercer  county,  tiiey  being 
equally  divided,  and  the  state  supervisor 
having  made  his  decision,  the  question 
is  whether  .such  decision  is  final,  and 
whether,  under  the  statute,  the  court  of 
common  pleas  has  jurisdiction  to  inter- 
iere  by  injunction  or  otherwise. 


So  much  of  section  10  of  the  ballot 
law,  as  bears  on  this  question,  is  as 
follows : 

"  Certificates  of  nomination  and  nomi- 
nation papers,  when  filed,  shall  be  pre- 
served and  be  open,  under  proper  regula- 
tion, to  public  inspection  ;  the  certificates 
of  nomination  and  nomination  papers 
being  .so  filed,  if  in  apparent  conform- 
ity with  the  provisions  of  this  act, 
shall  be  deemed  to  be  valid,  unless  ob- 
jection thereto  is  duly  made  in  writing, 
within  five  days  alter  the  filing  thereof. 
Such  objections  or  other  questions  aris- 
ing in  che  course  of  the  nomination  of 
candidates  for  state  offices  and  presiden- 
tial electors  shall  be  considered  by  the  sec- 
retary of  state,  and  his  decision  shall  be 
final.  Such  objections  or  other  ques- 
tions arising  in  the  course  of  nomination 
of  candidates  for  county  offices  or  offices 
of  a  district  lying  within  a  county,  shall 
be  considered  by  the  deputy  state  super- 
visors of  the  county,  and  objections  or 
questions  arising  in  the  course  of  nomi- 
nation of  candidates  for  district  or  circuit 
offices  or  offices  in  a  subdivision  of  a 
district,  shall  be  considered  by  the  chief 
deputy  state  supervisors  and  clerks  of 
said  election  boards  of  the  several 
counties  comprising  the  district,  circuit 
or  subdivision,  and  their  decision  shall 
be  final ;  but  in  case  no  decision  can  be 
arrived  at,  the  matter  in  controversy 
shall  be  submitted  to  the  state  super- 
visor of  election,  who  shall  summarily 
decide  the  question  thus  submitted  to 
him,  and  his  decision  shall  be  final."  (90 
O.  L.  t261>.) 

It  will  be  noticed  that  the  decision  of 
the  board  of  deputy  supervisors,  as  well 
as  the  decision  of  the  district  or  circuit 
board,  is  final.  Also,  that  the  deci.sion 
of  the  state  supervisor  is  final,  whether 
made  as  to  candidates  for  state  officers  or 
presidential  electors,  in  the  first  instance, 
or  county,  district  or  circuit  officers, 
upon  submission  by  those  boards.  The 
statute  provides  that  thequestions.shallhe 
summarily  decided,  and  that  the  decision 
shall  be  final.  This  necessarily  excludes 
the  jurisdiction  of  the  court  of  common 
pleas,  as  to  the  subject  matter,  and  it  is 
clear  that  the  judge  of  the  court  of  com- 
mon pleas  was  without  jurisdiction,  and 
that  his  order  granting  the  injunction  was 
utterly   void  and  of  no   effect,  and  fur- 
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nishes  rio  excuse  for  the  refusal  to  obey 
the  order  of  the  state  supervisor  of 
elections. 

It  is  urged  that  if  the  action  of  the  state 
supervisor  is  final,  and  if  the  courts  of 
the  state  have  no  jurisdiction  to  interfere, 
then  this  court  has  no  jurisdiction  in  this 
case.  The  answer  is  that  the  action  of 
the  state  supervisor  is  final  as  to  the 
questions  submitted  to  him,  and  courts 
have  no  jurisdiction  of  these  questions; 
but  when  those  questions  atre  decided  by 
the  state  supervisor,  and  the  duties  of 
the  county  board  fixed,  it  becomes  the 
duty  of  such  board  to  obey  the  order  of  the 
stat«e  supervisor,  and  if  the  members  of 
the  county  board  refuse  to  execute  the 
order  of  the  state  supervisor,  they  can 
be  compelled  to  do  so  by  maqdamus: 
This  is  not  invading  the  exclusive^  juris- 
diction of  the  state  supervisor,  but  is 
commanding  obedience  to  his  order  after 
his  jurisdiction  has  been  exhausted. 
This  court  may  in  any  case  (compel  by 
mandamus,  'r  the  performance  of  an:  act 
which  the  law  specially^  enjoins  as  a 
duty  resulting  from  an  office,  trust  or 
station."  (Sec.  6741,  R.  S.)  The  state 
supervisor  having,  by  his  decision,  deter- 
mined the  names  to  be  placed  upon  the 
ballot]^  for  Mercer  county,  it  is  by  statute 
made  the  duty  of  the  deputy^superviso^ 
to  cause  the  ballots  to  be  printed  and 
distributed..  This  legal  duty  thej^  refuse 
to  perform,  and  the  court  has  jurisdiction 
and  power  to  compel  performance  by 
mandamus. 

The  detaurrer  is,  therefore,  susiained, 
and  a  peremptory  writ  of  mandamus 
awarded. 

(To  appear  in  61  Ohio  St.) 
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General  Docket. 


2602.  The  Board  of  Education  of  Habbard 
Township  v.  William  Clingan;  error  to  thfe 
Circuit  Court  of  Trumbull  county;  judgment;, 
affirmed. 

3166.  John  W.  Vetter  v.  The  Jackson  Brew- 
ing Company ;  error  to  the  Supreme  Court  of 
Cincinnati,  general  term ;  judgment  affirmed 

321-1.  Thomas  Benson  v.  The  B.  &  0.-'& 
Chii-ai^o  R.  R.  Co;  error  to  the  Circuit  Court 
of  Defiance  county ;  dismissed  by  consent  of 
both  parties. 


MotUm  Docket. 

Jane  Mulvooney  v.  Alfred  Chum^ 
adm'r,  £tc,  et  al.;  motion  by  plaintiff  to  dis- 
pense with  printing;  records  and  briefs  and  to 
advance  cause  Na  4296  on  the  eenecal  docket ; 
oral  argument  requested;  oral  argument  al- 
lowed and  motion  to  dispense  with  printing 
and  advancing  said  cause  ovei^tiled. 

2297.  The  Pittsburg  and  Wheding  Coal 
Company  v.  Gustave  Bssievenard;  motion  by 
defendaht  to  advance  cause  No,  8946. en  tb^ 
geiiersl  docket ;  motion  allowed. 

2298.  The  O^iio  and  Pennsylvania  .  Coal 
Company  v.  Alexander  O.  Smith,  adQi*r/  etc.; 
motion  by  defendanjt  t6  advance  cause  No.  4242 
on  the  general  doclj^et;  motion  allowed. 

2299.  Thomas  Van  Dyke  v.  Charles  Harris ; 
motion  by  plaintiff-  for  Stay  pf  ezecntion  in 
cause  "No.  4315  on  the  general'docket ;  motion 
allowed;  bond  fixed  at  $500  to  the  approval  of 
the.  clerk,  of  common  pleas  of  Mercer  county. 

Hew  Gases. 

Causes -filed  in  the.  Supreme  Court  of  Ohio 
since  Deceniber  12,  18*94. 

4812.  Emma  Phillips  v.  Belle  Booth  et  al.; 
error  to  the  Circuit  Court  of  Cuyahoga  county. 
W.  H.  Boyd,  Forau  &  Dawley« 

4^13.^  A-  P.  Martin  v.  E.  H.  Treat;  error  to 
the  Circuit  Court  of  Cuyahoga  county.  W.  H; 
Boyd  - 

^4314.  Daniel  H.  Wilder  et  al.  v,  David  E. 
Daniels  et  al.;  error  to  the  Circuit  Court  of 
Franklin  county:  '  R.  A.  Harrison,.  Geo.  S. 
Peters,  Geo.  B.  Okey. 

4316.  Thomas  Van  Dyke  Vc  Charles  Norris  ; 
error  to  the'  Circfuit  Court  of  Mercer  county. 
Patrick  ~  Gaynor,  Itfarsh  &  Loree;  Le  Blond, 
Laughridge  &  Schlosser. 

4316.  George  C  Wilson,  adm'r,  etc.  v. 
Matthew  O'Toole  et  al.;, error  to  the  Circuit 
Court  of  Hamilton  county.-  'Wilson' *&  Herr- 
linger. 

•'4317.  Charles  Amelong  v.VPhilip  Keil;  er- 
ror to  the  Circuit  Court .  of  Allen  county. 
Thomas  R.  Shaw,  H.  S.  Prophet 

431&  The  Chicago  &  Ohio  Coal  and  Car  Co. 
V.  America  M.  Preston,  adm'x;  error  to  the 
Circuit  Court  of  Athens  county.  L.  M.  Jewett, 
Powell^  Ricketts  &  Black.  - 

4319.  George  A.  Gobrecht  v.  Joseph  A.  Nau ; 
error  to  the  Circuit  Court  of  Hamilton  county. 
Scott  Botiham,  E.  J.  Dempsey,  Harmen.  Col- 
ston, Goldsmith  &  Hoadly. 

4320.  The  Board  of  Commissioners  of 
Greene  county  V.  Thomas  Bryan;  error  to  the 
Circuit '  Court  of  Greene  county.  Little  & 
Spencer,  M.  J.  Hartley. 

4321.  George  H.  Marsh  et  ai:  v.  C.  L.  Posten 
&  Co.;  error  to  the  Circuit  Court  of  Athens 
county.  L.  A.  Koons,  O.  W.  H,  Wright,  Okey 
&  Allen,  L..M.  Jewett,  Grosvenor,  Jones  &. 
Worstell. 

4322.  Samuel  D.  Riley  et  al.  v.  The  National 
Life  Insurance  Co.;  error  to  the  Circuit  Court 
of  IJelmont  county.  -C.  L.  Weems,  A.  H.  &  \V 
MitrbcH,  L.  Daiiford. 
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The  Kentucky  courts  have  been,  holding 
that  gas  companies  cannot  collect  rent  for  their 
meters.  They  say  that  grocerymen  might  as 
well  charge  for  their  scales  when  selling  sugar. 

The  Supreme  Court  of  Ohio  adjourned  on 
the  21st  inst,  until  Tuesday,  January  8th,  when 
the  January  term  of  1895  will  begin.  The 
learned  judges  departed  for  their  respective 
homes. 


Judge  Sage,  of  the  United  States  District 
Court,  sitting  at  Columbus,  Ohio,  has  rendered 
a  decision,  sustaining  the  constitutionality  of 
the  habitual  criminal  law  in  Ohio.  The  case 
was  that  of  David  Blackburn,  who  set  up  the 
cUitn  that  his  life  sentence  as  an  habitual  crim- 
inal is  unconstitutional,  on  the  ground  that 
his  previous  crimes  were  committed  prior  to 
its  enactment,  and  his  continued  incarceration 
compelled  him  to  suffer  for  offenses  previously 
atoned  for. 

The  case  was  onziually  brought  in  the  Cir- 
cuit Court,  which  decided  against  Blackburn, 
and  then  it  was  transferred  to  the  United  States 
Court  and  submitted  to  Judge  Sage,  on  brief,, 
m  June  last.  In  sustaining  Uie  law.  Judge  Sage 
delivered  an  oral  opinion  and  expressed  the 
hope  that  the  case  would  be  carried  to  the  Su- 
preme Court  of  the  United  States  for  a  final 
decision. 

Blackbnm^s  first  sentence  wias  ten  years  for 
safe-blowing.  On  December  16.  18«3.  Gov- 
ernor Tod  gave  him  a  pardon.  In  1866  Black- 
burn returned  to  the  penitentiary  for  ten  years 
for  robbing  a  hermit  in  Morgan  county.  He 
was  released  May  7,  1873,  by  order  of  the  Su- 


preme Court,  on  a  technicality.  Blackburn  was 
not  out  long,  being  returned  again  February 
13,  1875,  this  time  for  seven  years  for  robbery 
in  Perry  county.  He  escaped  December  23, 
1876.  In  1877  he  again  donned  the  stripes, 
this  time  on  a  five-year  term  for  a  small  job  in 
Pike  county.  He  served  his  sentence,  and  was 
returned  in  1885  for  five  vears  for  burglary  in 
Fairfield  county.  After  being  released  Black- 
bum -breathed  the  air  of  freedom  but  a  short 
time.  In  December,  18'.K),  there  was  a  murder 
and  robbery  in  Hocking  county.  Although 
Blackl>um  was  believed  guilty  of  both,  he  was 
convicted  only  of  the  lattcT,  and  is  now  serv- 
ing a  ten-year  sentence  for  tliat  offense  against 
the  law. 

INSOLENT  CLIENTS. 
An  English  case  decided  a  few  weeks  ago  is 
of  interest  to  lawyers  in  this  country  as  indi- 
cating the  limits  to  which  endurance  need  go 
on  the  part  of  an  attorney  in  dealing  with  an 
unruly  client  The  case  is  one  of  the  first 
tried  before  Lord  Chief  Justice  Russell.  Un- 
derwood, Son  &  Piper,  a  firm  of  solicitors, 
brought  an  action  against  a  client  to  obtain 
the  sum  of  about  $1,500  for  their  services.  One 
of  the  defenses  was  that  the  solicitors  had 
given  up  the  case  suddenly  without  reason. 
On  the  first  trial  of  the  case  it  was  held  that  a 
solicitor  might  "throw  up  his  retainer"  with- 
out stating  his  reasons,  if  he  gave  timely  no- 
tice to  his  client.  The  Court  of  Appeal  held 
that  a  sQlicitor  could  not  act  in  such  a  way 
without  good  cause,  and  the  recent  trial  was ' 
held  to  determine  \vhether  the  solicitors  were 
justified  in  their  action.  It  appeared  that  the 
client  constantly  complained  of  the  manner  in 
which  his  solicitors  .were  acting.  On  several 
occasions  he  gave  them  the  lie  direct,  and  once 
he  told  his  counsel  that  every  word  his  solic- 
itor had  told  him  about  the  case  was  untrue. 
The  Lord  Chief  Justice  said  there  must  be  the 
utmost  confidence  between  a  solicitor  and  a 
client,  and  he  left  it  for  the  jur>'  to  decide 
whether  the  defendant's  conduct  was  such  that 
no  reiasonable,  self-respecting  solicitor  ought 
to  be  called  upon  to  continue  to  act  for  him. 
The  jury  returned  a  verdict  for  the  plaintiff 
on  all  the  points  submitted.  Lawyers  in  this 
country  often  have  to  deal  with  clients  who  are 
inclined  to  be  critical,  and  they  submit  because 
they  consider  themselves  bound  to  continue  in 
the  case  they  have  once  begun.  The  courts 
here  would  probably,  however,  decide  as  in  the 
English  case,  that  a  client  who  was  too  inso- 
lent might  lose  his  lawyer  and  yet  be  liable  to 
pay  for  the  services  which  had  been  rendered 
in  the  case. — American  Lawyer. 
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Death  of  £dwin  P.  Green. 
Edwin  P.  Green,  65  years  of  age,  ex-president 
of  the  Ohio  Bar  Association,  and  for  two  terms 
judge  of  the  Common  Pleas  Court  in  the  Akron 
district,  recently  died  at  his  home  in  Akron  of 
paralysis.  He  was  one  of  the  ablest  and  most 
widely  known  lawyers  in  Ohio. 

Judge  Buchwalter,  of  the  Hamilton  county 
Common  Pleas  Court,  has  decided  another 
of  the  many  points  raised  in  the  •'  Arch- 
bishop '  Purcell  litigation.  Judge  Buchwalter 
holds  that  the  conveyance  by  one  John  Holland 
to  his  wife  of  certain  real  property  is  null  and 
void,  because  the  conveyance  was  made  after 
Holland  had  become  bondsman  for  John  B. 
Man  nix,  trustee  of  Archbishop  Purcell.  Man- 
nix  became  a  defaulter  and  his  bondsmen  are 
held  liable.  This  decision  adds  to  the  assets 
of  the  trustees  against  whom  the  suits  are 
pending  to  make  good  Trustee  Mannix's  losses. 

Secretary  of  State  Taylor  has  already  begun 
to  receive  inquiries  regarding  the  manner  in 
which  the  women  are  to  exercise  the  right  of 
suffrage  next  year  and  requests  for  information 
as  to  the  extent  to  which  they  can  go.  A 
Democratic  ex-clerk  of  a  county  election  board 
sends  in  these  two  interesting  queries :  Will 
it  be  necessary  for  the  ladies,  at  their  spring 
primaries,  to  adopt  either  of  the  political  party 
emblems  for  'their  candidates  to  be  furnished 
the  board  of  supervisors  for  their  official  ticket? 

Would  their  adoption  of  a  name  peculiar  to 
themselves  and  distinct  from  any  of  the  old 
parties,  conflict  with  the  requirements  of  the 
election  if  they  wish  t^  run  an  independent 
women's  ticket  for  school  director  ?  The  Sec- 
retary has  not  as  yet  made  any  ruling  on  these 
points. 

Ex-County  Auditor  Qigh,  of  Bucyrus,  has 
commenced  an  action  in  the  Common  Pleas 
Court  of  Crawford  county  to  recover  over  $6,- 
000  which  he  turned  over  to  the  county  treas- 
urer when,  upon  examination  into  the  affairs 
of  the  auditor's  office  several  years  ago,  it  was 
found  High  had  collected  that  amount  ille- 
gally. 

At  the  time  of  the  examination  an  expert 
was  appointed  by  the  Auditor  of  State  to  make 
a  thorough  investigation  of  the  auditor's  books, 
and  it  was  upon  the  report  of  this  expert,  who 
found  the  above  amount  of  overcharges,  that 
said  sum  was  turned  over  to  the  treasurer  un- 
der protest.  Mr.  High  now  brings  suit  to  re- 
cover, claiming  in  his  petition  that  all  sums 
which  were  claimed  to  be  overcharges  were  le- 
gal because  other  auditors  were  charging  the 
same  amounts. 


The  commission  appointed  by  the  Supreme 
Court  to  examine  applicants  for  admission  to 
the  bar  during  the  year  1895,  consists  of  the 
following  attorneys:  Henry  M.  Huggins, 
Chairman,  Hillsboro;  Clarke  B.  Jamison, 
Piqua;  A.  D.  Metz,  Wooster;  A.  D.  Follett, 
Marietta;  Jacob  L.  H.  Long,  OtUwa;  W.  S. 
Metcalf,  Chardon ;  Prank  L.  Wells,  Wellsville; 
J.  M.  Markley,  Georgetown ;  Marcus  G.  Evans, 
Columbus;  W.  W.  Savage,  Wilmington ;  M.  R. 
Patterson,  Columbus. 


BURSTING  8SWER. 


Vegligence—Liability  of  Contxmctor— Munici- 
pal Corporation. 

[Supreme  Court  of  Penjiftylvania.J 
October  1, 1891. 
First    Presbyterian    Congrkcatiok    of 
Baston  v.  Smith. 

1.  A  contractor  is  not  liable  for  damages 
cauf^ed  by  the  bursting  of  a  sewer  completed 
bv  him,  under  direction  of  the  city,  in  a  manner 
Claimed  to  have  been  negligent 

2.  A  contractor  is  not  liable  for  damages 
caused  by  the  bursting  of  a  sewer,  where  he 
had  completed  the  work,  and  the  city  had 
assumed  control  thereof,  though  it  had  not 
forti tally  accepted  it 

Dean,  J. 

The  church  of  plaintiff  is  a  large 
brick  building  on  the  northwest  comer 
of  Second  and  Bushkill  streets  in 
the  city  of  Easton.  On  January  2, 1891, 
Bushkill  street,  in  front  of  the  church, 
commencing  at  the  line  of  Second  street, 
and  extending  along  the  street  for  75  to 
80  feet,  caved  in,  taking  with  it  a  portion 
of  the  pavement.  A  large  sewer  and 
the  water  main  of  the  Lehigh  Water 
Company  were  located  longitudinally  on 
Bushkill  street,  and  after  the  cave-in  were 
found  to  be  broken.  A  great  quantity 
of  water  from  both  flowed  towards  the 
church,  undermined  the  pavement,  and 
saturated  the  foundation,  causing  very 
serious  damage  to  the  property!  The 
plaintiff  alleged  the  damage  was  caused 
by  the  negligent  construction  of  the 
sewer,  in  this :  The  church  service  pipe 
connecting  with  the  water  main  had 
broken,  and  the  water  flowing  therefrom 
had  broken  in  the  sewer,  undermined 
the  pavement,  and  damaged  the  founda- 
tion before  being  perceptible  from  the 
surface.  The  ground  being  frozen  at 
the  time,  until  the  cave-in  the  crust  was 
not  disturbed.    The  service  pipe  broke, 
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it  was  alleged,  beo^use,  in  constructing 
the  sewer,  the  trench  was  negligently 
filled  up ;  the  plank  sheeting,  supporting 
temporarily  the  sides  of  the  excavation 
during  construction  being  left  in  and  the 
cross  timbers  permitted  to  remain  rest- 
ing on  the  service  pipe,  and  then  the  fill- 
ling  up  done  by  puddling  instead  of 
tamping.  As  a  result,  when  the  earth 
settled  the  weight  wrenched  off  the 
service  from  its  connection  and  the  injury 
followed.  The  plaintiff  held  the  defend- 
ants answerable  for  the  consequence  of 
this  negligent  work  at  the  sewer,  because, 
it  was  averred,  they  had  as  independent 
contractors  with  the  city  of  Easton,  con- 
structed it  under  a  written  contract  made 
the  1st  of  April,  1890,  in  pursuance  of 
which  contract  they  had  finished  the 
work  about  June  12th,  following.  At  the 
trial,  there  was  much  evidence  on  both 
sides  on  the  questions:  (1)  Was  the 
injury  caused  by  the  negligent  construc- 
tion of  the  sewer  ?  (2)  If  so,  then  did  this 
negligence  consist  in  following  the  direc- 
tions of  the  city  engineer,  as  provided 
in  the  contract?  The  court,  in  a  very 
full  charge,  submitted  the  evidence  bear- 
ing on  both  questions  to  the  jury.  There 
was  a  verdict  and  judgment  for  defend- 
ants, and  then  this  appeal,  with  38  assign- 
ments of  error,  each  one  of  them  pressed 
earnestly  at  the  bar  and  in  elaborate 
argument  in  voluminous  paper  books. 

At  the  trial  below,  as  the  case  was 
presented  by  counsel  and  submitted  by 
the  court  to  the  jury,  the  question  of 
negligence  was  considered  first,  and  that 
of  answerability  of  defendants  second. 
We  reverse  this  order,  and  inquire  first 
whether  under  the  contract  and  evidence, 
the  defendants  are  answerable,  regardless 
of  proof  of  negligent  construction. 

If  the  negligence  which  caused  the 
injury  was  puddling  up  of  the  sewer 
trench,  and  leaving  in  the  sheeting  which 
rested  on  the  service  pipe,  was  this  the 
act  of  the  city,  or  that  of  the  defendants, 
as  independent  contractors  ?  If  the  city, 
by  the  contract,  retained  control  of  the 
method  of  performing  the  work,  then 
to  the  extent  defendants  followed  the 
method  prescribed,  certainly  they  were 
not  independent.  The  city  ordinance, 
under  date  of  29th  of  November,  1889, 
enacts :  Section  1.  "*  *  *  The  depart- 
ment of  sewers  is  hereby  authorized  to 


construct  the  following  described  sewers 
in  accordance  with  the  adopted  map  and 
plan  on  file  in  the  oflSce  of  the  city  en- 
gineer." Then  follows  a  detailed  enu- 
meration of  sewers,  main  and  lateral,  ac- 
cording to  an  elaborate  plan.  Thelsewer 
on  Bushkill  street  is  called  **Main  Sewer 
B."  Then  section  4  enacts,  "The  build- 
ing of  said  sewers  shall  be  under  the 
supervision  and  management  of  the  city 
engineer."  Paragraph  47  of  the  contract 
stipulates  that  the  sewer  shall  be  con- 
structed according  to  the  plans  on  file, 
and  according  to  the  grades  and  lines 
given  by  the  engineer,  *  *  *  and  the  sides 
of  the  trench  shall,  at  the  contractor's 
expense,  be  supported  by  proper  timber- 
work,  when  required  by  the  engineer,  to 
prevent  caving,  *  *  *  and,  after  the  com- 
pletion of  the  brickwork,  shall  be  care- 
fully filled  up  and  tamped  around  the 
sewer  in  horizontal  layers  of  not  over 
six  inches,  until  the  filling  reaches  a 
height  of  one  foot  above  the  top  of  the 
sewer,  and  then  carried  up  in  horizontal 
layers  of  not  over  nine  inches,  to  the 
surface  of  the  street,  or  within  such  dis- 
tance of  the  surface  as  the  engineer  shall 
direct.  And  the  engineer  shall  have  the 
right  to  make  alterations  in  the  line  plan, 
form,  or  quantity  of  the  work,  and  in 
consideration  of  the  completion  of  the 
work  in  conformity  with  the  specifica- 
tions and  stipulations,  and  in  strict  ac- 
cordance with  the  in.structions  of  the  en- 
gineer, the  city  agrees  to  pay,  etc.  And 
so,  all  through  the  contract,  the  intent  of 
the  city  is  to  reserve  control,  not  only  of 
how  the  work  shall  be  done  to  meet  the 
specifications,  but  to  change  or  vary  the 
specifications  as  circumstances  might 
suggest  during  the  progress  of  it.  The 
contractors  had  but  very  little  authority, 
independent  of  the  city  engineer.  In 
substance,  they  were  to  follow  the  speci- 
fications, unless  the  engineer  directed 
otherwise.  When  the  engineer  did  di- 
rect, then  the  city  exercised  the  control 
it  had  reserved,  and  the  contractors  were, 
as  to  such  work,  not  independent. 

On  turning  to  the  evidence  touching 
on  the  filling  of  this  trench  in  front  of 
the  church,  we  find  that  by  the  ordinance 
the  sides  of  the  trench  were  to  be  sup- 
ported by  timberwork  when  required  by 
the  engineer,  to  prevent  caving,  and  the 
completion  of  the  work,  by  the  contract, 
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was  to  be  in  strict  accordance  with  his 
instructions.  The  brickwork  of  the 
sewer  having  been  finished,  to  complete 
the  work  required  tamping  or  puddling, 
either  with  the  sheeting  left  on  the  sides 
of  the  trench,  or  with  it  taken  out. 
Then  the  engineer  gives  this  order: 
•Easton.  Pa.,  June  10,  1890.  Messrs. 
Smith  &  Minnoham:  You  will  not  re- 
move any  of  the  sheet  piling  now  on 
Bushkill  street  between  Front  and  Third 
streets,  as  I  am  afraid,  by  so  doing  you 
will  interfere  with  the  gas  and  water 
mains.  Yours  truly,  A.  J.  Cooper,  Engi- 
neer." The  city  had  reserved  the 
right  to  make  such  an  order,  and 
the  contractors  were  bound  to  obey 
it.  In  so  far  as  leaving  the  sheet- 
ing, it  was  negligence ;  the  city  was  ans- 
werable for  the  consequences.  The  en- 
gineer further  testifies  that  the  method 
of  filling  up  the  trench  was  by  his  direc- 
tions ;  ti^at  he  directed  them  to  puddle, 
instead  of  tamping,  three  feet  above  the 
archway  to  the  surface,  and  it  was  douQ 
as  he  directed,  because,  in  his  opinion, 
puddling  as  ordered  by  him,  was  better 
work  than  tamping.  James  Smith,  one 
of  defendants,  who  had  supervision  of  the 
work  in  front  of  the  church,  testified 
that,  after  tamping  tbree  feet  above  the 
arch  of  the  sewer,  from  there  to  the  sur- 
face it  was  puddled,  as  directed  by  the 
city  engineer.  There  is  no  evidence  in 
the  case  which  contradicts  this  testimony 
tending  to  show  that  the  work  of  filling 
the  trench  was  wholly  controlled  by-  the 
city.  There  may  have  been  negligence 
on  the  part  of  the  city  in  the  methods 
adopted,  but  in  giving  such  directions  as 
were  given  there  was  no  usurpation 
of  authority,  but  only  the  exercise  of  an 
authority  reserved,  and  to  be  exercised, 
if  the  city  chose,  independent  of  the 
judgment  ot  the  contractors. 

All  the  authorities  cited  by  appellant, 
determining  the  liability  of  an  indepen- 
dent contractor,  are  to  the  efiiect  that  if 
the  power  to  direct  is  only  as  to  the  re 
suits  of  the  work,  without  any  control 
over  the  manner  of  perlorming  it,  the 
liability  of  the  contractor  remains.  But 
this  contract  reserved  for  larger  powers 
than  mere  directions  as  to  results.  As 
to  many  items  of  the  specifications,  the 
right  to  direct  the  manner  in  which  the 
work  should  be  done  was  retained.     In 


very  few  of  the  many  specifications  was 
the  method  of  carrying  them  out  left  to 
the  skill  and  judgment  of  the  contractors. 
Even  the  right  to  discharge  incompetent 
worktnen  was.  reserved  to  the  city  engi- 
neer. If  these  contractors  had  done  this 
work  in  front  of  the  church  in  the  mode 
set  out  in  the  specifications — ^the  engi- 
neer only  giving  such  directions  as  would 
insure  his  approval  of  it — the  cases 
cited  ( Hunt  v.  Railroad  Co.,  61  Pa.  St. 
476 ;  Harrison  v.  Collins,  86  Pa.  St.  163; 
and  others  to  the  same  effect)  would  apply; 
but  here  the  case  is  clearly  within  the 
rule  laid  down  in  Alien  v.  Willard,  67 
Pa..  St.  374.  that  the  liabiUty  of  the  em- 
ployer continues  where  h^  has  not  relin- 
quished his  control  over  the  work  to  be 
done,  and  the  mode  of  performing  it. 
The  testimony  of  Cooper,  the  engineer, 
and  Smith,  the  contractor,  was  admis-. 
sible,  because  it  tended  to  show  the  act- 
ual exercise  by  the  city  of  the  right  re- 
served under  the  contract,  the  alleged 
consequence  of  which  was  the  damage 
complained  of.  The  plaintiff  alleged;  **  It  • 
was  negligence  to  l^ave  in  the  sheeting, 
and  to  puddle  the  filling  of  the  trench." 
The  defendants  replied,  '*  This  was  not 
negligence,  but,  even  if  it  were,  the  city 
did  it,  not  we."  And  there  is  nothing 
in  the  evidence  to  contradict  them. 
True,  if  the  puddling  was  negligently 
done  qfter  the  engineer  directed  the  con- 
tractors to  follow  that  method,  and  such 
negligence  occasioned  the-  injury,  the 
contractors  could  not  escape  liability  be- 
cause the  city  had  changed  the  method, 
and  there  was  some. evidence  tending  to 
establish  this  part  of  plaintiflPs  case.  It 
seems  to  be  made  more,  prominent  here 
than  in  the  coi^rt  below.  Appellant's 
seventh  point,  however,  fairly  embraces 
it,  and  the  refusal  of  the  court  to  un- 
qualifiedly affirm  it  would,  if  another 
trial  could  be  ordered,  be  ground  for 
i:eversal. 

But  there  is  another  point  made  by  ap- 
pellees to  sustain  their  judgment,  which, 
it  seems  to  us,  is  conclusive  against  the 
appellant.  The  evidence  show?,  without 
dispute,  that  the  Bushkill  street  sewer, 
in  front  of  the  church,  between  Second 
and  Third  streets,  was  finished 
by  defendants  about  the  12th  of  June 
following  the  date  of  the'  contract, 
and  that    the  outlet  connections  were 
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soon     after    made  .with     it;     further, 
that   on  August  12th,  following,  it  was 
fully   completed,  and  an  ordinance  was 
adopted   regulating  the  connections  to 
be  made  with   it  by  residents,  and  per- 
mits were  issued  to  those  entitled  tq  use 
it.     The  sewer  had  been  in  possession 
of  and  in  actual  use  by  the  city  for  more 
than  four  months  before  the  damage  was 
done  the  church.    The  street,  the  sur- 
face of  which  was  twenty  feet  above  the 
sewer,  had  be^n   repaired  and  all  traces 
of  construction  at  this  point  had   dis- 
appeared.    Clearly   the  city  had  in  fact 
resumed  full  possession   of  this  part  of 
it.     That  a   formal  ordinance  accepting 
the  whole  of  the  work  done  in  the  city 
under  the  contract,   was  only  adopted 
October  10,  1891.  subject  to  the  condi 
tions  of  the  contract,  does  not  affect  the 
question   we  are  considering.     This   is 
not  a  contention  between  the  city  and  its 
contractors,  but   between  a   third  party 
and  the  contractors.     It  was  the  defen- 
dant's duty  to  construct  the  sewer  ac- 
cording to  their  contract.     That  is  their 
contract  duty,  and  they  were  answerable 
to  the  city   lor  any  breach  of  it,  under 
certain    circumstances,    even    after  the 
work  was  taken  off  their  hands.     But 
the  injury  was  caused  after  the  comple- 
tion of  this  part  of  the  work,  and   after 
it  had  been  in  full  use  and  possession  by 
the  city  for  months.    An  action  of  this 
character,  in  this  State,  against  the  con- 
tractor,, rests  on  the  principle  that  pend- 
ing the  performance  of  the  work  he  is 
in  the  place  of  his  employer.     Reynolds 
V.  Brath7vaite,  131   Pa.  St.   416,  18  Atl. 
Rep.,  1110.     The  Pennsyrvania   rule  de- 
ducible  from  all  the  cases  is  that  if  the 
employer,  at  the  time  he   resumes  pos- 
session of  the  work  from  an  independent 
contractor,    knew    or    ought    to    have 
known,  or  from   a  careful  examination 
could  have   known,  that  there  was  any 
defect  in  the  work,  he  is  responsible  for 
any  injury  caused-  to  a  third  person  by 
defective  construction.      Whatiever  de- 
fects there  were   in  this  work,   if  any, 
must  have  been  known  to  the  city  when 
they  took  possession,  in  August  and  not 
only  made  connections  with  other  sewers 
for  outlet,  but  with  the  properties  of  resi- 
dents for  inlet.     Their  engineer,  specially 
qualified,  every  day  during  its  construc- 
tion saw    the    material    used,   and  the 


character  of  the  work;  besides,  gave  spe- 
cial directions  as  to  how  it  should  be  done. 
In  Curtiri  v.  Soinerset,  140  Pa.  St.  70,  21 
Atl.  Rep.  244,  the  contractor  for  an  ho- 
tel buildings  had  completed  his  contract, 
and  it  was  accepted  by  the  architect  and 
building  committee  of   the   hotel   com- 
pany.     Four  days  afterwards,   when  a 
number  of"  the  guests  of  the  hotel,  among 
them   the  plaintiff,  were  on  the  porch, 
witnessing  a  display  of  fireworks,  one  of 
the  girders  Supporting  the   porch  gave 
way,  and  plaintiff  was  seriously  injured. 
He  brought  suit  for  damages  against  the 
contractor,  alleg'ng  negligence,  in  that 
the  girder  was  of  hemlock,  an  unsuitable 
wood  to  sustain    weight;    that  it   was 
smaller  in  size  than  the  contract  specifi- 
cation  called   for;    that    it   was    cross- 
grained  ;  besides,  had  been  notched  with 
an   ax.    This  court   held  that  an  inde- 
pendent contractor  who  builds  a  house, 
bridge,  or  does  any  other  work,  owes  no 
duty  to  third  parties  after  the  work  is 
taken  off  his  hands  by  the  owner.     Tti^ 
rule  laid  down  in  Whart.   Neg.  §§  438, 
439,  -is  decided  to  be  the  law :     "There 
must  be  a  causal  connection  between  the 
negligence  and  the  hurt;  and  such  causal 
connection  is  interrupted  by  the  inter- 
position between  the  negligence  and  the 
hurt  of  rmy  independent  human  agency. 
*  *  *    Thus,  a  contractor  is  employed  by 
a  city  to  build  a  bridge,  and  after  he  has 
finished  his  work,  and  it  has  been  ac- 
cepted by  the  city,  a  traveler  is  hurt, 
when  passing  over  it,  by  a  defect  caused 
by   the  contractor's    negligence.     Now, 
the  contractor  may  be  liable  on  his  con- 
tract to  the  city  for  his  negligence,  but 
he  is  not  liable  to  the  traveler,  *  *  *  be- 
cause, between  the  traveler  and  the  con- 
tractor intervened  the  city,  an  independ- 
ent,    responsible    agent,    breaking    the 
causal  connection.**     In  the  case  cited  it 
was  held  by  thi.s  court  that  the  court  be- 
low should  have  instructed  the  jury  that, 
as  the  accident  happened  after  the   work 
had  been  accepted  an4  the  owner  had  re- 
sumed possession,  there   could  be  no  re- 
covery by  a  third  party  against  the  con- 
tractor   for    negligence.     The    English 
cases,  as  well  as  these  in  this  state,  were 
noticed,  and  it  was  decided  that  none  of 
them  were  in  conflict  with  this  principle. 
The  **causal  connection,"  as  Mr.  Whar- 
ton terms  it,  is  broken,  not  by  a  resolu- 
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tion  or  ordinance,  but  by  a  fact  Has 
the  contractor  abandoned  his  temporary 
possession,  and  the  owner  resumed  his 
permanent  one?  If  so,  the  answerability 
of  the  contractor  for  breach  of  duty  is 
to  the  owner,  under  his  contract,  not  to 
third  parties,  for  as  to  them  he  no  longer 
owes  any  duty.  He  no  longer  stands  in 
place  of  the  owner,  for  the  latter  has  re- 
sumed his  relation  to  the  public.  On 
this  ground  alone  the  defendants  were 
entitled  to  a  peremptory  instruction  in 
their  favor ;  and,  while  the  instructions 
on  the  first  question  were  not  as  full  and 
explicit  as  appellants  bad  a  right  to  ask, 
no  harm  was  done  them,  for  they,  on  the 
whole  evidence,  were  not  entitled  to  a 
verdict.  The  judgment  is  aj0armed  and 
appeal  dismissed,  at  costs  of  appellant. 
Note. — Liabvity  of  Municipal  Corporation 
1*1  the  Construction  of  Sewers,— In  connection 
with  the  principal  case  it  will  be  of  interest  to 
state  the  general  principles  of  law  governing  the 
liability  of  municipal  corporations  in  the  con- 
struction of  drains  and  sewers.  As  a  well- 
known  text  writer  says:  "It  is  impK>ssible  to 
state  any  rule  that  woiild  hold  good  in  all  the 
states  in  respect  to  the  civil  liability  of 
municipal  corporations  for  failing  to  con- 
struct suitable  drains  and  sewers  or  to  keep 
the  same  in  repair.**  2  Thompson  on  Negli- 
gence, 750.  The  obb'gation  to  construct 
sewers,  for  the  health,  comfort  or  convenience 
of  its  inhabitants  or  of  the  public  is  one  of 
those  imperfect  obligations  for  the  non-per- 
formance of  which  no  action  will  lie.  If  it 
is  not  liable  for  a  total  failure  to  execute  such 
an  obligation  it  necessarily  follows  that  it  will 
not  be  liable  for  having  executed  it  but  par- 
tially. 7  Lawson's  Rights,  Remedies  and 
Practice,  p.  6297.  Thus  it  will  not  be  answer- 
able in  damages  for  having  failed  to  construct 
a  sewer  of  sufficient  size  to  carry  off  the  sur- 
face drainage  where  the  damage  to  the  plain- 
tiff's property  is  no  greater  than  it  would 
have  been  it  the  sewer  had  not  been  built 
Carr  v.  Northern  Liberties,  35  Pa.  St  324,  78 
Am.  Dec.  342;  Chita  v.  Boston,  4  Allen,  41,  81 
Am.  Dec.  680;  Millss.  Brooklyn,  32  N.  Y.  489; 
Darltna  v.  Bangor,  68  Me.  108;  City  of  Mad- 
ison V.  Ross,  3  Ind.  236,  54  Am.  Dec.  481 ;  City 
of  Denver  v.  Capelli,  4  Col.  25.  Contra, 
Evansvifle  \,  Decker,  84  Ind.  325,  43  Am.  Rep. 
86.  But  when  a  sewer  is  constructed  and  citi- 
zens have,  under  license  irom  the  city,  con- 
nected their  private  drains  with  it,  if  the 
city  negligently  permits  it  to  get  out  of  re- 
pair, it  must  pay  the  damage  which  thereby 
accrues  ( Child  v.  Boston,  4  Allen,  41,  81,  Am. 
Dec.  680;  Barton  v.  Syracuse,  36  N.  Y.  64; 
Gillnly  v.  Madison,  63  Wis.  518,  53  Amer.  Rep. 
299),  though  a  city  will  owe  no  such. duty  to 
a  mere  trespasser  who  connects  with  the 
sewer  without  license.  Darling  v.  Bangor, 
()8  Me.  108.  Mr.  Lawson  in  his  work  on 
Rights,  Remedies  and    Practice,    Vol.    7,    p. 


6298,   states    that    cities    are   generall^r   held 
liable  for  injuries  resulting  from  negligence 
in  the  building  and  maintaining  of  sewers,  in 
our  instances.     1.    Where  the  agents  or  ser- 
vants of  the  city,  in  constructing  the  sewer 
do    the    work    negligently    or    unskillfully, 
whereby  unnecessary  damage  happens  to  ad- 
jacent property,  as  where  wails  settle,  cellars 
become  flooded,  and  the  like.    Montgomery 
v.  Gilmer,  33  Ala.  116.  70  Am.  Dec  562.    The 
city  would  not  be   liable  even  for  these  in- 
juries,   if  the    negligence    or   unskillfulness 
was  that  of  an  independent  contractor  or  his 
servants.      2.    Where  the  sewer    is    so    con- 
structed or   maintained    as    to    constitute    a 
nuisance,  in  which  case  any  person  sustain- 
ing special  damage  in  consequence  of  it  may 
recover  such  damage  of  the  city.    Rochester 
White  Lead  Co.  v.  Rochester,  3  N.  Y.  463,  63 
Am.  Dec.  316.    3.    Where  the  direct  result  of 
the  manner  in  which  the  sewer  is  constructed 
or  maintained  is  the  flooding  of  a  person's 
premises  with  water.   .Here  Uie  city  is  liable 
for  the  trespass  upon  his  freehold  or  posses- 
sion.   Meek  V.   Wnitechapel  Board,  3  Fo«t  & 
F.   144.    4.    Where  in  digging  a  sewer  in  a 
public  street,  a  dangerous  excavation  is  left 
open    and    unguarded,    whereby    a    traveler, 
without  fault  on  his  part  is  injured.   *  Detroit 
V.  Corey,  9  Mich.  165,  80  Am.  Dec.  78.    Here 
various  considerations  intervene  to  determine 
whether    or    not    the    city  is  liable;   as:     1. 
Whether  the  work  was  done  by  the  agents  of 
the  corporation,  or  by  an   independent  con- 
tractor.    2.    Whether,   if  the  work  was  done 
by  an.  independent  contractor,   the  city  had 
notice  that  the  excavation  had  been  lef^  open 
and  unguarded.    Although  a  municipal    cor- 
poration be  not  requ'red  by  law  to  build  sewers, 
yet  if  it  have  authority  to  build  them,  and  vol- 
untarily undertake  to  do  so,  it  will  be  liable 
for  any  injury  occasioned  by  its  negligence,  or 
misfeasance,  either  in  building  or  maintaining 
them.    Rowe  v.  Portsmouth,  66  N.  H.  291,  2t2 
Am.  Rep.  464 ;  Thurston  v.  SL  Joseph,  61  Mo. 
670, 11  Am.  Rep.  463;  Franklin  Wharf  Co,  v. 
Portland,  67  Me.  46,  24  Am.  Rep.  1 ;  Hardy  v. 
Brooklyn,  9U  N.  Y,  435,  43  Am.   Rep.  182.     A 
city  may  not  be  enjoined  from  constructing 
drains  and  culverts  in  streets  merely  because 
they  will   increase  the  flow  of  surface  water 
upon  the  land  of  a  complainant  lot  owner 
{Hcth  V.  Fond  du  Lac,  63  Wis.  228,  53  Am.  Rep. 
279),  or  are  of  inadequate  size   {Americus  v. 
Eldridge,  64  Ga.  524,  37  Am.  Rep.  89),  nor  is  it 
liable  for  damage  caused  by  the  accumulation 
of   surface    ^ater  on   city  lots,   when  oii^ing 
solely  to  extraordinary  floods  or  the  insuflBcient 
size  of  sewers  which  are  not  defective  in  con- 
struction nor  out  of  repair.    Fair  v.  Philadet- 
phia,  93  Pa.  St.,  272 ;  Van  Peit  v.  Davenport,  42 
Iowa,  308;  Smith  v.  Mayor,  66  N.  Y.,  293. 23  Am. 
Rep.   58;    White    v.     Yazoo,    27    Miss.    367.  • 
But  it  is  liable  in  damages  if  it  constructs  a 
sewer  in    such    manner    as  to    throw    large 
quantities  of  water  upon  an  owner's  premises 
which  otherwise  would  not  have  flowed  there. 
Ashley  v.  Port  Huron,  35  Mich.  296,  24  Am. 
Rep.  552 ;  Noonan  v.  Albany,  79  N.  Y.  470,  85 
Am.   Rep.  640.    A   municipal  corporatio|i  is 
not  liable  to  a  private  action  for  ^miages  ac- 
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cming  for  not  providing  suflBcient  sewerage 
for  draining  an  owner's  premises.  Afiils  v. 
Brooklyn,  32  N.  Y.  489 ;  Carr  v.  Liberties,  :i5 
Pa.  St.,  3U4.  Nor  for  damage  done  by  neces- 
sary blasting  of  rocks  in  the  work,  unless  neg- 
ligently done  by  its  agents.  Murphy  v.  Loiueil, 
178  Mass.,  396, 35  Am.  Rep.,  38.  Nor  for  remov- 
ing lateral  support  to  a  house.  Cincinnaii  v. 
Penny,  21  Ohio  St,  499.  Nor  for  any  deprecia- 
tion in  the  rental  value  of  property  caused  by 
the  bad  smells  of  a  sewer  in  course  of  construc- 
tion, unless  it  is  kept  open  an  uurea.sonable 
length  of  time.  Arn  v.  Kansas,  14  Fed.  Rep. 
226.  See  on  this  subject  articles  in  24  Cent. 
L.  J.,  pp.  123  and  \\\.— Central  Law  Journal, 


SUPSSHE  COURT  PROCEEDINGS. 

Cases  on  the  General  Docket  are  called  up  to 
and  including  No.  3291. 

Regular  cases  for  oral  argument  (exclusive 
of  cases  taken  out  of  their  order)  arc  assigned 
to  No.  26tK5.  No  further  assignment  of  regu- 
lar cases  for  oral  argument  is  proba1>le  before 
close  of  year. 

Tuesday,  Dkchmhkk  18,  1H94. 

General  Docket. 

3104.  Jesse  Lee  et  al.,  partners,  v.  Chas 
Hennick  et  al.  Error  to  the  Circuit  Court  of 
Franklin  county. 

Bradbury,  J. 

Where  property  of  a  debtor  is,  in  contenr 
plation  of  insolvency,  convoyed  by  clmttel 
mortgage  to  an  agent  of  a  creditor,  for  the 
purpose  of  securing  the  debt  of  the  latter, 
such  agent,  as  to  profierty  thus  conveyed,  is  a 
trustee  for  his  principal,  and  the  conveyance 
is  an  assignment  under  section  6:^8,  Revised 
Statutes,  and  inures  to  the  benefit  of  all  the 
creditors  of  the  mortgagor. 

Judgment  of  the  circuit  court  reversed  and 
judgment  lor  plaintiffs  in  error  on  the  finding 
of  facts. 

2517.  Village  of  Oak  Harbor  v.  Margaret 
Kallagher.  Error  to  the  Circuit  Court  of  Ot- 
tawa county. 

Sprar,  J. 

1.  A  municipal  corporation  is  not  an  in- 
surer against  accidents  upon  streets.  It  is 
held  to  reasonable  care*only  in  keeping  tlieui 
free  from  nuisance.  Therefore  it  is  not  »>ound 
to  anticipate  improbable  or  unprecedented 
events,  and  provide  against  their  possible 
results. 

2.  The  action  below  was  to  recover  for  in- 
juries from  the  falling  of  a  bill  board  erected  bv 
citizens  along  the  side  of  one  of  the  streets  of 
Oak  Harbor.  At  the  trial  the  defendant  con- 
tended that  the  portion  of  the  street  where  the 
boanl  was  placed  was  not  generally  used  by 
the  public:  that  the  board  was  not  an  ohstruc- 
tion  and  did  not  interfere  with  the  ordinary 
use  of  the  street  or  sidewalk  near  it ;  that  the 
board  was  constructed  in  a  good  substantial 
manner  so  as  to  be  safe  under  ordinary  cir- 
cumstances, and  that  at  the  time  of  the  acci- 
dent an  extraordinary  and  tmprecedented  wind 


was  blowing,  which  caused  the  board  to  fall 
upon  the  plaintiff,  and  evidence  was  given 
tending  to  sustain  the  contention.    Thereupon 
counsel  for  Uie  village  requested  the  court  to 
charge  the  jury  in  substance  that  if  the  evi- 
dence established  the  foregoing  propositions 
I  there  couUl  be  no  recovery,  which  request  was 
j  refused :    Held,  Such  refusal  was  error. 
I     Judgment  reversed. 

I     3176.    Tames  W.  Brockway  v.  Cornelius  Jew- 
!  ell.  guardikn.     Error  to  the  Circuit  Court  of 
TrunjbuU  county. 

BURKKT,  J. 

1.  Section  6318,  Revised  Statutes,  which 
provides  that,  **  from  the  time  of  the  service 
of  such  notice  until  the  hearing  or  the  dav 
thereof,  as  to  any  person  having  notice  of  such 
proceedings,  no  sale,  gift,  conveyance  or  in- 
cumbrance of  the  property  of  such  intemper- 
ate person  or  habitual  drunkard  shall  be 
valid,'*  does  not  prohibit  such  drunkard  from 
purchasing  and  paying  for  necessaries  after 
the  service  of  such  notice,  and  before  the 
appointment  of  such  guardian ;  and  such  pay- 
ments may  be  made  in  money  or  personal 
property,  when  made  and  accepted  in  good 
faith. 

2.  C.  being  in  a  drunken  fit  of  sickness, 
requiring  a  nurse  and  attendant,  requested  B. 
to  nurse  and  take  care  of  him,  and  as  compen- 
sation for  such  services  promised  to  deliver  to. 
n.  a  harness;  B.  accepted,  and  performed  the 
service  and  received  the  harness  on  the  order 
of  C. :  Held,  that  the  delivery  of  the  harness 
to  B.  was  a  payment  for  his  services,  and  not  a 
sale  to  him. 

Judgment  of  the  circuit  court  reversed,  and 
that  of  the  court  of  common  pleas  afHrmed. 
j     3 133.     Elizabeth  J.  Thomas,  administratrix, 
I  etc..  V.  John  R.  Moore,  surviving  partner,  etc. 
;  Krror  to  the  Circuit  Court  of  Brown  county. 

WlI.lJAMS,  J. 

1.  An  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace,  by  a  party  described  in  the 
action  as  the  administrator  of  an  estate,  is  not 
perfected  without  an  undertaking  therefor  as 
required  by  section  6584,  of  the  Revised 
Statutes,  unless  the  appellant  is  a  party  to  the 
judgment  in  his  fiduciary  capacity,  and  the 
appeal  is  in  the  interest  of  the  trust. 

2.  Executors  and  adinini.strators  are  per- 
sonallv  liable  for  the  services  of  attorneys  em- 
ployed by  them,  but  their  contracts  therefor 
do  not  bind  the  estate,  although  the  services 
are  rendered  for  the  benefit  of  the  estate,  and 
are  such  as  the  executor  or  administrator  may 
propel  ly  pay  for,  and  receive  credit  for,  for  ex- 
penditure, in  the  settlement  of  his  accounts. 

X  A  judgment  recovered  against  the  execu- 
tor or  administrator  on  a  claim  for  such  ser- 
vices, must  be  treated  as  a  judgment  against 
him  in  his  individual,  and  not  in  his  represent- 
ative capacity,  and  to  perfect  an  appeal  taken 
by  him  therefrom,  an  undertaking  for  the 
appeal  is  necessary. 

Judgment  affirmed. 

3130.    John  Koelsch  v.  Wui. 
istrator.    Error  to  the  Circui 
ilton  county. 
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MlNSHAIX,  J. 

1.  A  judgment  rendered  in  one  action  is 
not  conclusive  on  the  parties  in  subsequent 
litip^ation.  unless  they  were  adversary  parties 
in  the  former  suit. 

2.  In  a  suit  whe-ein  the  plaintiff  sought  to 
recover  from  an  administrator  contribution  to 
the  sum  paid  by  the  plaintiff  in  satisfaction  of 
a  judgment  recovered  on  a  bond,  claimed  to 
have  been  signed  by  the  plaintiff  and  the  de- 
cedent as  co-sureties,  the  defendant  answered, 
that  he  was  sued  with  the  plaintiff  in  the  suit 
on  the  alleged  bond,  and,  by  the  verdict  of  a 
jury,  was  relieved  from  liability  thereon : 
Heidy  that  the  judgment  rendered  on  the  ver- 
dict was  not  conclusive  between  the  parties  in 
the  suit  for  contribution. 

Judgment  of  the  circuit  court  reversed,  and 
that  of  the  common  pleas  afErmed. 

3036.  George  W.  Norris  v.  Dennis  Dains. 
Error  to  the  Circuit  Court  of  Meigs  county. 
Williams,  J.,  dissents. 

DiCKMAN,  C.  J. 

1.  Where  an  assignment  of  lease,  in  the 
granting  clause,  purports  to  be  made  in  the 
name  of  a  person  who  is  therein  described  as 
the  treasurer  of  an  incorporated  company,  and 
such  named  person,  as  treasurer  of  and  in  be- 
half of  such  company,  sets  his  hand  and  the 
seal  of  the  company  to  the  instrument,  the  as- 
signment will  not  be  held  to  be  the  act  of  the 
company. 

Judgment  affirmed. 

2592.  The  Board  of  Education  of  Hubbard 
Township  v.  William  Clingan.  Error  to  the 
Circuit  Court  of  Trumbull  county.  Judgement 
affirmed. 

2743.  Theresa  Ury  ct  al.  v.  John  A.  Watter- 
son,  trustee.  Error  to  the  Circuit  Court  of 
Franklin  county. 

Judgment  affirmed,  on  the  grounds  stated  in 
the  opinion  in  John  A.  Watterson<  trustee,  etc. 
V.  Theresa  Ury  et  al.,  6  Ohio  Circuit  Court  Re- 
ports, 347. 

3166.  John  W.  Vetter  v.  The  Jackson  Brew- 
ing Company.  Error  to  the  Superior  Court 
of  Cincinnati.    Judgment  affirmed. 

3214.  Thomas  Benson  v.  B.  &  O.  &  Chicago 
R.'.R.  Co.  Error  to  the  Circuit  Court  of  De- 
fiance lcount>\  Dismissed  by  consent  of  both 
parties. 

3173.  The  City  of  Cincinnati  v.  Richard  M. 
Bishop  et  al.,  Trustee,  etc.  Error  to  the  Cir- 
cuit. Court  of  Hamilton  county.  Judgment 
affirmed  on  grounds  stated  in  the  opinion  in 
The  City  of  Cincinnati  v.  The  Trustees  of  the 
Cincinnati  Southern  Railway  Co.  et  al.«  6  Ohio 
C.  C.  Rep.,  247.  Spear  and  Min shall,  JJ.,  dis- 
sent. 

3338.  The  City  of  Cincinnati,  By,  etc^  v. 
Richard.  M.  Bishop  et  al.,  and  the  C,  N.  O.  & 
Texas  Pacific  R*y  Co.  Error  to  the  Circuit 
Court  of  Hamilton  county.  Judgment  affirmed 
on  grounds  stated  in  the  opinion  in  the  City  of 
Cincinnati  v.  The  Trustees  of  the  Cincinnati 
Southern  R'y  Co.  et  aL,  6  Ohio  C.  C.  Rep.,  247. 
Spear,  J.,  dissents. 


Motion  Docket. 

2296.  Jane  Mulvooney  v.  Alfred  Chum, 
adm*r,  etc.,  et  al.  Motion  by  plaintiff  to  dis- 
pense with  printing  record  and  brief,  and  to 
advance  cause  No.  4296,  on  the  General  Docket. 
Oral  argument  requested.  Oral  argument 
allowed;  and  motion  to  dispense  with  print- 
ing and  to  advance  said  cause  overruled. 

2207.  The  Pittsburgh  &  Wheeling  Coal  Co. 
V.  Gustave  Estievenard.  Motion  by  defendant 
to  advance  cause  No.  3946,  on  the  General 
Docket.    Motion  allowed. 

2298.  The  Ohio  &  Pennsylvania  Coal  Co.  v. 
Alexander  G.  Smith,  adm'r,  etc.  Motion  by 
defendant  to  advance  cause  No.  4242,  on  the 
General  Docket    Motion  allowed. 

2299.  Thos.  Van  Dyke  v.  Charles  Norris. 
Motion  by  plaintiff  for  stay  of  execution  in 
cause  No.  4315,  on  the  G^eral  Docket  Mo- 
tiotu  allowed.  Bond  fixed  at  $600  to  the  ap- 
proval of  the  clerk  of  the  Court  of  Common 
Pleas  of  Mercer  county. 

2301.  James  R.  Knighton,  adm'r,  etc,  v.  The 
B.  &  O.  S.  W.  R.  R.  Co.  Motion  by  plaintiff 
to  advance  cause  No.  3966,  on  the  General 
Docket    Motion  allowed. 

2302.  The  Alliance  &  Northern  R.  R.  Co.  v. 
William  P.  Taggart  Motion  by  defendant  to 
advance  cause  No.  4163,  on  the  General  Docket. 
Motion  allowed. 

2302».  George  W.  Calkins  v.  Seymour  P. 
Adams  et  al.,  ex'rs.  etci  Motion  by  plaintiff  to 
reinstate  case  No.  3260,  on  the  General  Docket 
Motion  overruled. 

2304.  Edward  Turnbull  et  al.  v.  The  Pome- 
roy  Salt  Co.  et  al.  Motion  by  plaintiffs  for 
oral  argument  in  cause  No.  3278,  on  the  Gen- 
eral Docket.    Motion  overruled. 

New  Cases. 

New  cases  filed  in  the  Supreme  Court  of 
Ohio  since  December  19, 1894: 

4323.  Clifford  A.  Neff,  Trustee,  etc,  v.  Joseph 
Hackmann  et  al.  Error  to  the  Circuit  Court  of 
Cuyahoga  county.  Everett,  Dellenbaugh  & 
Weed;  Gilbert  &  Hills. 

4324.  John  Truax,  Treasurer,  etc,  v.  E.  A. 
Gordon  et  al.  Error  to  the  Circuit  Court  of 
Wyandot  cotinty.  J.  B.  Jones  &  Elza  Carter  ; 
D.  D.  Hare. 

4325.  The  Manufacturers'  Mutual  Fire  Asso- 
ciation of  Akron,  O.,  et  al.,  v.  Lyman  T;  Ran- 
stead.  Error  to  the  Circuit  Court  of  Summit 
countv.  Tibbals  &  Frank;  Oviatt,  Allen  & 
Cobbs. 

4326.  Ross  Coffman  v.  Emil  Schmidt  et  al    . 
Error  to  the  Circuit  Court  of  Belmont  county  . 
Gallaher    &  Woodbridge;    Tallman  &  Arm- 
strong. 

4327.  James  C.  Davenport  et  al.  v.  John 
White,  Adm'r,  etc.  Error  to  the  Circuit  Court 
of  Belmont  county.  J.  H.  Collins,  W.  R.  Tal 
bott ;  C.  J.  Howard. 

4328.  Wm.  M.  Lottridjje  et  al.  v.  J.  H.  Van 
Dorn.  Error  to  the  Circuit  Court  of  Cu3rahoga 
county.  W.  M.  Reynolds,  W.  M.  I/Ottridge ; 
Hoyt,  Dustin  &  Kelley. 
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comnmicATiONs  solicited. 

Contrilhitions^  items  of  news  about  courts 
judges  and  lawyers;  queries  or  comtncftts; 
criticisms  om  Tutrious  taw  questions;  addresses 
(m  legat  topics^  or  discussions  upon  points  of 
interest,  as  welt  as  important  decisions^  are 
solicUed  front  members  of  the  bar  and  those 
interested  in  tegal proceedings. 


As  this  issue  will  be  sent  to  many  who  are 
not  subscribers,  it  contains  more  space  adver- 
tising our  publications  than  is  usually  taken 
np  with  matter  of  that  kind. 


The  success  of  our  efforts  to  obtain  for  pub- 
lication in  the  Ohio  Dbcisions,  a  greater 
number  of  the  decisions  of  the  Circuit  Courts 
than  has  heretofore  been  reported,  is  already 
assured.  Volume  I  will  contain  many  of  such 
cases  not  previously  published  elsewhere,  and 
a  larger  collection  is  promised  for  Volume  II. 
This  will  have  the  effect  of  rendering  useful 
and  intelligible  a  great  many  Supreme  Court 
decisions  now  marked  merely  "affirmed"  or 
"  reversed  **  without  report. 


We  are  gratified  to  be  able  to  announce  the 
near  completion  of  volume  One  of  the  Ohio 
Decisions  and  the  commencement  of  volume 
two,  advance  sheets  of  which  form  part  of  the 
pages  of  this  issue,  and  will  continue  to  be 
sent  out  with  subsequent  issues  of  the  Ohio 
IrEGAL  News.  It  is  expected  that  during  1895 
we  shall  be  able  to  get  out  two  volumes  of  Ohio 
Decisions,  and  thus  our  subscribers  will  be 
furnished  with  prompt  and  wide  searching 
reports  of  decisions  rendered  in  all  cases  of 
general  interest  decided  in  the  various  courts 
of  the  state.    We  shall  give  a  much  larger  per 


cent  of  Circuit  Court  cases  decided  than  has 
ever  before  been  published,  enlarging  even 
the  number  over  what  is  found  in  volume  one, 
the  aggregate  of  which  is  much  larger  than 
has  been  published  in  the  Circuit  Court  vol- 
umes published  elsewhere. 


Wishing  to  close  the  volumes  of  Ohio  De- 
cisions with  the  expiration  of  the  year,  we 
have  been  for  several  weeks  printing  forms  in 
advance  of  those  sent  out  with  the  current 
issues,  and  now  have  volume  one  nearly  com- 
pleted. This  enables  us  to  commence  volume 
two  with  this  issue.  The  remaining  sheets 
of  volume  one  will  be  sent  to  present  subscrib- 
ers as  soon  as  the  index  and  closing  forms  are 
printed,  not  niore  than  a  week  hence.  New 
subscribers  who  wish  back  numbers  of  the 
Ohio  Lbgai.  News  will  be  furnished  only  with 
advance  sheets  of  the  Ohio  Decisions,  beginning 
with  volume  two.  Present  subscribers  who  will 
mail  to  us  the  advance  sheets  of  volume  one  of 
the  Ohio  Decisions  so  far  received  by  them,  find 
seventy-five  cents  in  money,  will  receive  pre- 
paid in  return  a  half-bound  copy  (law  sheep 
back  and  corners,  paper  sides)  or  for  |1.00  a  full- 
bound  (full  law  sheep)  copy.  Volume  one  of 
Ohio  Decisions  will  contain  over  700  large-sized 
pages  of  Ohio  cases,  embracing  in  a  single 
book  everything  in  courts  of  record  below  the 
Supreme  Court,  and  will  be  sold  in  half  sheep 
binding  at  ^\M  or  in  lull  sheep  at  f^.QO.  Or- 
ders will  be  filled  as  soon  as  January  loth. 
Copies  may  be  ordered  of  any  Ohio  dealer  in 
law  books. 


SUPREME  COURT  CASES. 
Advance  Sheets  May  be  Had. 


With  this  issue  we  begin  to  send  out  iiS  a 
part  of  the  Ohio  Legal  News,  sheets  containing 
the  cases  to  appear  in  volume  51  of  the  Ohio 
Supreme  Court  Reports.  These  sheets  will  be 
printed  from  the  same  plates  as  will  be  need 
in  the  volume,  and  cjises  found  in  theii^will  be 
authentic  and  can  be  cited  by  volume  and  page, 
the  same  as  from  a  bound  volume.  Attorneys 
having  tliese  sheets  will  get  the  benefit  of  "the 
supreme  court  decisions  several  months  before 
the  regular  volume  is  issued.  The  price  Of  the 
Legal  News  and  the  advance  sheeU  of  the 
Supreme  Court,  Reports  sent  in  this  way  will 
be  $3.00  per  year,  the  regular  subscription  price 
to  the  NEwa  Sixteen  or  more  pages  will  be 
given  each  week. 
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A  suit  that  is  an  echo  of  the  great  Kipton 
wreck  on  the  Lake  Shore  Railroad  was  recently 
filed  in  the  Supreme  Court  of  this  State.  Cur- 
tis B.  Starkey,  one  of  the  engineers  in  the 
wreck,  was  terribly  injured  and  sued  for  :F20,- 
000.00  damages.  He  obtained  a  judgment  for 
110,000.00,  which  was  aflSrmed  by  the  Circuit 
Court.  The  railroad  company  now  takes  the 
case  to  the  Supreme  Court  on  error. 


The  several  ju<]ges  of  the  Court  of  Common 
Pleas  of  Hamilton  county  recently  held  a  joint 
session  to  formulate  rules  as  to  the  allowance 
of  alimony  pendente  tite,  and  also  the  allow- 
ance of  counsel  fees  in  divorce  cases.  The 
!  following  rules  were  made : 

1.  That  in  no  suit  for  divorce,  as  for  alimony, 
broueht  by  the  wife,  will  counsel  fees  be  al- 
lowed. 

2.  That  alimony  pendente  lite  Mrill  not  be 
allowed  to  the  wife  suing  for  a  divorce,  when 
willful  absence,  abaudonn/ent,  or  gross  neglect 
of  duty  is  charged,  in  the  petition. 


K  few  attorneys  who  are  acquainted  with 
Ohio  laws  and  law  cases,  who  are  apt  in  editing 
and  annotating  court  decisions,  and  in  briefing, 
digesting  and  indexing  their  contents,  snd  the 
like,  and  who  have  some  literary  culture  and 
access  to  a  lair  library,  can  obtain  home  em- 
ployment for  leisurely  hours,  during  the  next 
three  months,  at  a  lair  remuneration,  by  ad- 
dressing this  publication,  stating  age,  expe- 
rience in  law  practice  or  study,  the  Tine  most 
proficient  in,  and  orobable  time  that  can  be 
spajped  from  other  auties,  for  work  entrusted  to 


copies  of  the  volume  of  reports  a  long  time  in 
advance  of  the  elate  they  are  otherwise  obtain- 
able. • 

With  each  number  we  shall  include  at  least 
sixteen  pages  of  the  forthcoming  volume  of 
Ohio  Decisions.  This  publication  is  de- 
scribed in  an  article  found  in  another  column 
of  this  issue.  It  will  be  the  largest  and  most 
complete  volume  of  the  kind  published,  and 
such  that  no  Ohio  practicing  attorney  can 
dispense  with. 

Besides  these,  every  advance  paying  sub- 
scriber will  receive  free,  as  he  may  select,  either 
a  copy  of  the  Local  and  Special  Laws  of  Ohio, 
1893,  or  of  our  Ohio  Attorneys*  Diary  and  Year 
Book  for  1895,  described  elsewhere  in  this 
issue. 

The  subscription  price  is  $3.00  per  year,  and 
gives  you,  to  recapitulate : 

The  Ohio  Lkgal  Nrws,  for  189r*. 
The  Advance   Sheets    of  Ohio  Stote 
Reports,  one  year. 

The  Advance  Sheets  of  Ohio  Decisions, 
for  1895.  Price  separate,  when  bound, 
^3.00  per  volume. 

Ohio  Local  Laws  of  1893,  price  $1.15,  or 

Ohio  Attorneys*  Diary  and    Year  Book 

for  1895.    Price  alone,  seventy-five  cents. 

In  the  combination  the  subscriber  gets  what 

singly  would  cost  at  least  $7.60. 


The  present  iiuml>er  of  the  Ohio  Lec;ai« 
Nsws  is  sent  to  itiany  Ohio  attorneys  who  have 
not  before  had  a  chance  to  examine  it.  To  these 
and  to  others  who  know  something  of  it, 
bat  who  are  not  subscribers,  we  wish  to  say  a 
few  words  as  uii  outline  of  what  we  propose 
'  for  the  coining  year. 

The  part  devoted  to  the  Nkws  will  lie  filled 
with  such  short  items  describing  events  and  do- 
ings of  attorneys,  and  matters  of  general  in- 
terest to  the  bench  sind  bar,  as  are  presentable 
in  the  form  of  legal  news. 

It  will  also  contain  h11  of  the  advance  deci- 
sions of  the  Ohio  Supreme  CouKT.^de<!tsions 
of  federal  courts  on  cases  arising  under  Ohio 
laws,  and  decisions  from  courts  of  other  states 
that  appear  to  be  of  interest  to  the  Ohio  lawyer 

With  each  number  we  shall  send  out  sixteen 
or  more  pages  of  advance  sheets  of  the  forth- 
coming volume  of  Supreme  Court  Decisions. 
(now  voL  51,  O.  S.  R.  and  of  o'i  as  soon  as  ol  is 
completed).    Thus  the  bar  cnn  have  authentic 


SS^mT  XDITI0V8 

Of   Western  Law  Journal    and   Western   Law 

Xonthly. 

We  repeat  an  announcement  made  recently 
of  a  reprint  edition  of  the  out-of-print  West- 
ern Law  Journal^  10  vola.,  and  Western  I  jaw 
Monthly^  5  vols.,  on  which  we  are  at  work. 
The  new  volumes  will  contain  the  Ohio  < 


reported  in  those  publications,  such  as  are 
cited  in  the  Ohio  Digest^  the  editorial  and 
other  out-of*date  matter  being  omitted.  The 
collated  matter  will  make  two  volumes  for  the 
Imw  Journal  B\\A  two  volumes  for  the  Imw 
Monthly.  The  first  volume  will  be  completed 
by  February  1st  and  the  ptl&ers  follow  rapidly. 
When  these  are  done  it  is  quite  likely  we  shall 
reprint,  in  like  manner,  the  useful  parts  of  the 
Oei'ctand  Ijaw  Record,  Weekly  Law  Gazette, 
Cincinnati,  and  ^me  others.  The  reprint 
volumes  will  form  a  part  of  the  library  of 
Ohio  Decisions  we  are  publishing.  Kach 
case  will  l>e  annotated,  with  reference  to  other 
Ohio  cases,  where  it  has  l>een  cited,  approved, 
or  reiected.  The  price  of  the  new  volumes 
will  be  in  keeping  with  the  prices  of  siuitlar 
volumes  of  reports!  and  within  the  easy  rt- ach 
o!  everv  lawyer. 


OHIO  LEGAL  NEWS. 


A  noTel  case  has  been  filed  in  the  Supreme 
Coart  of  this  State  on  error  from  the  Circuit 
Court  of  Preble  county.  At  Lewisburg,  Preble 
county,  F.  J.  Wilson  had  a  gasoline  oil  tank  un- 
der the  ground  from  which  oil  escaped  to  the 
dstem  of  a  neighbor,  Randall  -Oyers.  When 
Oyers  tried  to  find  out  what  was  the  matter 
with  his  cistern  water  the  oil  took  fire  and  he 
was.  burned  seriously.  He  sued  for  $10,000 
damages,  but  got  only  $406  from  the  jury  which 
the  court  further  reduced  to  f2.50.  Wilson 
takes  the  case  up. 

The  Supreme  Court  of  Connecticut  has  ju  t 
ordered  a  retrial  of  one  Dr.  J.  B.  Lee,  after  be- 
ing acquitted  by  a  jury  on  the  charge  of  mur- 
der, ^he  principal  argument  of  the  court  was 
that  the  old  English  common  law  was  so  cruel 
that  judges  then  wisely  held  that  an  accused^ 
after  a  jury  acquittal,  could  not  be  put  in  jeop- 
ardy a  second  time  for  the  same  offense ;  but 
now  that  the  old  law  has  been  relaxed,  a  crim- 
inal ought  not  to  benefit  by  the  former  prac- 
tice and  justice  be  thwarted  b>'  errors  of  judi- 
cial ruling.  The  court  of  five  judges  was 
unanimous  in  the  opinion,  which  was  written 
by  fudge  Hamersley,  of  Hartford. 

The  clerk  of  the  Supreme  Court  and  his 
corps  of  assistants  have  been  busUy  engaged 
for  the  past  two  weeks  in  closing  up  the  busi- 
ness of  the  January  Term,  1894.  The  work  has 
been  completed  and  the  January  Term,  1895, 
starts  out  with  1006  cases  pending  en  the  Gen- 
eral Docket.  There  were  1098  cases  pending 
January  I,  1894.  469  new  cases  were  filed  in 
1894  as  against  446  in  1893.  J!^l  cases  were  dis- 
posed of  in  1894  as  against  403  cases  in  1893. 
226  motions  were  disposed  cf  on  the  Motion 
Docket  in  1894. 

Court  will  be  in  session  January  8,  1896,  as 
provided  for  by  law.  Judge  Shauck  will  take 
his  seat  February  9th,  Judge  Dickman  retir- 
ing. 

The  printed  calendar  for  1895  will  be  mailed 
to  attorneys  aYK>ut  February  1, 18U5. 

The  Supreme  Court  of  North  Carolina  has 
handed  down  a  decison  in  an  extremely  novel 
case  which  has  attracted  much  attention.  'John 
R.  Morse,  postmaster  at  Henderson,  whose 
term  expired  last  March,  agreed  prior  to  the 
expiration  of  his  term  to  hand  over  the  office 
to  A.  M.  Bassett,  on  consideration  of  $972  paid 
to  Morse  in  the  form  of  a  deed  of  trust  on  125 
acres  of  land.  Morse*s  term  expired,  but  he 
failed  to   secure  the  appointment  of  Rassett. 


Notwithstandin;?,  he  insisted  on  forcing  his 
lien.  Action  was  brought  to  restrain  Morse 
from  selling  the  land.  The  Supreme  Court  de- 
cided that  it  could  not  interfere,  by  injunction, 
restraining  Morse  from  selling  the  land,  but 
declared  that  moral  sense  revolts  at  the  traffic 
in  bestowal  of  public  office,  and  that  such  traf^ 
fie  is  against  the  public  morals  and  public 
policy. 

The  Supreme  Court  of  Indiana  has  decided 
that  the  legislature  of  that  state  has  no  right 
to  pass  special  acts  reimbursing  public  officials 
for  money  they  may  have  lost  through  no  fault 
of  theirs.  The  opinion  was  by  Judge  McCabe 
in  the  appeal  of  Isaac  N.  D.  R.  Johnson  against 
the  coinmissioners  of  Randolph  county.  The 
case  was  originally  tried  in  the  Randolph  Cir- 
cuit Court  Johnson  was  the  treasurer  of  Ran- 
dolph county,  succeeding  John  M.  Turner. 
Johnson  claimed  that  Turner,  at  the  expiration 
of  his  term,  turned  over  a  certificate  of  de- 
posit for  $16,000  issued  by  C.  L.  Lewis  &  Co., 
bankers,  which  Johnson  received,  and  for 
which  he  and  his  bondsmen  became  liable. 
The  bank  failed,  and  Johnson  lost  $2,000  by  the 
failure.  The  court  held  that  the  special  act 
relieving  Johnson  and  his  bondsmen  was  con- 
trary to  both  the  State  and  Federal  constitu- 
tions, in  that  it  violated  the  obligation  of  a 
contract 


The  Supreme  Court  of  Ohio  has  decided  two 
suits  involving  $1,500,000,  in  which  the  city  of 
Cincinnati  and  The  Cincinnati  Southern  Rail- 
way Company  figure.  When  the  C,  N.  O.  & 
T.  P.  R.  R  Co.  leased  the  Cincinnati  Southern 
Railway  Company  there  was  a  provision  (or 
arbitration  jn  the  lease.  Under  that  clause  the 
lessee  alleged  it  had  not  been  given  the  proper 
terminal  facilities,  and  that  the  trustees  had 
misrepresented  the  amount  and  quality  of  the 
equipment  They  named  Grover  Cleveland 
and  Clarence  A.  Seward  as  their  arbitrators.  At 
this  point  City  Solicitor  Horstman,  of  Cincin- 
nati, brought  suit  to  enjoin  the  trustees  of  the 
road  from  appointing  their  two  arbitralors,  al- 
leging that  their  office  had  expired  when  the 
road  was  leased.  Both  Circuit  and  Supreme 
Courts  decide<l  against  Ilorstman.  The  other 
case  was  one  of  ouster  against  the  trustees, 
who,  by  the  terms  of  tlie  lease,  divert  f  12.000 
annually  from  the  revenues  of  the  property  to 
pay  their  expenses.  This  was  really  to  test 
whether  the  trustees  have  a  perpetual  lease  o|i 
their  office.  The  Supreme  Court  holds  for  the 
trustees. 
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In  the  early  days  of  Indiana,  John  B.  Chap- 
man was  State's  attorney  for  all  the  region 
north  of  the  Wabash  river.  He  was  not  an 
Brakine,  nor  a  Choate,  nor  a  Webster,  nor  the 
equal  in  learning  of  some  other  great  lawyers 
who  might  be  mentioned,  but  his  eloquence  be- 
fore a  jury  was  something  extraordinary.  On  the 
trial  of  an  assault  and  battery  case,  Cooper,  for 
the  defendant,  went  out  of  his  argument  to 
allude  in  terms  of  severity  to  the  district  at- 
torney, provoking  his  wrath  and  causing  him 
to  retaliate,  in  his  closing  speech  to  the  jury, 
in  this  style : 

"Gentlemen  of  this 'ere  jury!  The  day  is 
coming  when  the  heavings  and  the  yearth 
.shall  be  rolled  together  like  a  scroll.!-— aye, 
gentlemen,  when  they  shall  be  lit  into  a  blaze 
by  the  breatli  of  God  Almighty  Jehovah !— aye, 
gentlemen,  when  the  angel  Gabriel  shall  knock 
time  out  of  eternity  and  I  shall  stand  before 
you  a  so.itaty  and  eternal  monument  of 
myself." 

jtldge  Buchwalter,  of  the  Hamilton  county 
Colnmou.  Pleas  Court,  has  refused  to  surrender 
Rev.  A.  H.  Hampton  aiias  Alex  Jackson,  a  col- 
ored uiiuister,  to  Deputy  Sherifif  W.'W.  Perin, 
of  I^ebanon,  Ky.,  until  he  has  assurance  from 
GdVemor  Brown,  of  Kentucky,  and  the  sheriff 
of  Greeh  county,  in  that  state,  where  Hampton 
is  wanted,  that  he  will  be  protected  from  any 
mob.  Rev.  Hampton  was  formerly  a  teacher 
at  Whitewood,  Ky.,  and  had  Some  words  ¥nth 
J.  C.  Durham,  a  farmer,  in  June,  1893,  because 
the  pupils  were  stealing  the  tatter's  fruit  Rev. 
Hampton  shot  Durham,  but  not  fatally,  and 
fled.  Deputy  Sheriff  Perin  arrested  Hampton 
at  Avondale,  Hamilton  county,  where  he  was 
preaching.  Extradition  papers  were  secured 
from  Governor  McKinley  and  the  prisoner  was 
brought  before  Judge  Buchwalter  on  those  pa- 
pers. Hampton  told  the  court  that  he  was  in- 
dicted and  Durham  had  recovered.  He  had 
been  willing  to  go  back  if  assured  a  fair  trial. 
He  had  received  letters  from  prominent  people 
there  warning  him  his  life  was  not  safe.  A  col- 
or-man and  a  colored  boy  had  been  lynched 
there,  one  for  murder  and  the  o^er  for  crimi- 
nal assault,  and  he  would  be  strung  up  by  a 
^bb  if  taken  back  by  Deputy  Sheriff  Perin. 
.  "I  have  sent  two  men  back  south,  lately,** 
said  Judge  Buchwalter.  "One  to  Georgia  and 
one  to  Kentucky ;  although  the  offense  of  the 
latter,  an  Italian  peddler,  was  only  shooting  at 
iomel?ody,  he  was  taken  by  a  mob  out  of  the 
Burlington  jail  and  hung  to  a  tree.  I  was  de- 
termined then  I  would  never  send    another 


prisoner  south  unless  I  had  assurance  he  would 
be  protected  from  a  mob  and  given  a  fair  trial. 
I  must  have  a  letter  from  Governor  Brown  and 
the  sheriff  of  your  county  to  that  effect.** 

Rev.  Hampton,  or  Jackson,  was  taken  back 
to  jail  until  further  order  of  court  Gov- 
ernor Brown,  of  Kentucky,  has  since  given  the 
press  a  long  expression  in  which  he  argues 
that  the  court  has  assumed  unwarranted  au- 
thority, and  refuses  to  comply  with  the  judge's 
demands  for  a  guaranty  of  protection  to  the 
accused  from  mob  violence,  on  the  grounds 
that  his  self  respect  and  regard  for  the  char- 
acter and  dignity  of  the  state  forbid  it  The 
case  will  be  for  hearing  on  the  extradition  pa- 
pers January  7. 

In  the  case  of  State  of  Colorado  v.  Ryan, 
charged  with  arson.  Justice  P.  M.  Wall,  of 
Lf^dville,  Colorado,  has  rendered  a  decision 
dismissing. Ryan,  and  holding  that  there  is  no 
law  in  Colorado  prohibiting  a  man  from  burn- 
ing his  own  house. 


Fbdbrai«  Courts— Foixowing  State  Dk- 
cisiONS.— In  Western  Union  Telegraph  Co.  v. 
Foe,  State  Auditor^  decided  in  the  United 
States  Circuit  Court,  S.  D.  Ohio,  E.  D.,  in 
November,  1894  (64  Fed.,  9).  it  was  held  that 
where  a  Federal  Court  decides,  on  demurrer, 
that  a  state  statute,  the  validity  of  which  has 
never  been  passed  upon  by  the  highest  court 
of  the  state,  is  in  violation  of  the  constitution 
of  touch  state,  and  afterwards,  but  before  a  final 
decree  is  entered  in  th^  Federal  Court,  the 
State  Supreme  Court  decides  that  such  statute 
is  constitutional,  the  Federal  Court  will 
reverse  its  former  ruling  in  deference  to  the 
decision  of  the  State  Court 


Burglary.— In  Marshall  v.  SttUe,  decided 
in  the  Supreme  Court  of  .Georgia,  in  April, 
1894  (20  S.  £.  R.,  43^,  the  following  is  from 
the  official  syllabus : 

''Although  the  lower  story  of  a  ginhouse 
may  be  open  and  accessible  to  all  comers,  yet 
if  cotton  be  stored  in  the  upper  stories,  and 
they  are  closed,  so  as  to  exclude  entrance 
otherwise  tlian  through  a  hole  necessary  for  a 
band  to  occupy  in  working  machinery,  and 
this  hole  is  neither  intended  nor  used  for  in- 
gress or  egress,  and  is  inaccessible  save  by 
climbing  to  it  in  an  unusual  and  intrusive 
manner,  entrance  through  it  by  pushing  aside 
the  band,  to  make  room  for  the  body,  may  be 
a  burglarious  entry,  without  any  brei^ng 
except  that  involved  in  this  proceeding.** 
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LAWYER'S  DIARY 
And  Yetr  Book  for  1895. 


We  have  prepared  a  book  containing  a  list 
of  the' different  Judicial  Districts  of  Ohio,  a 
Roster  of  the  Judges  and  Times  of  Holding 
Courts  in  each  District,  Rules  of  Practice, 
Table  of  Rule  Days,  and  other  information  of 
a  similar  character  not  readily  accessible 
otherwise,  added  to  which  is  a  diary  for  1895, 
and  appropriately  ruled  memorandum  pages. 
The  size  of  pages  is  3^  x6  inches.  It  is  bound 
in  soft  leather,  and  is  adapted  lor  pocket  or 
desk  use.  We  believe  the  attorney's  of  Ohio 
will  appreciate  a  handy  book  of  this  kind,  and 
we  do  the  favor  of  presenting  it  to  all  our  paid 
subscribers  for  1895.  Copies  to  non-subscnb- 
ers^  by  mail,  75  cents  each. 


A  novel  law  suit  is  pending  in  Los  Angeles, 
Cal.  The  young  woman  in  charge  of  the 
public  library  added  some  books  to  her  col- 
lection which  one  of  the  preachers  thought 
did' not  come  within  the  paie  of  wholesome 
moral  influence ;  so  he  prayed  for  her  in  public, 
naming  her  by  name  right  out  in  meeting. 
The  young  woman  very  justly  concluded  that 
she  had  not  reached  a  degree  of  sinfulness 
that  merited  such  unpleasant  notoriety  as  this 
so  she  has  sued>the  preacher  for  defamation  of 
character.  A  prayej:  that  can  be  construed  as 
a  defamation  of  character-^a  libelous  petition 
to.  the  throne  of  grace— is  something  unique 
in  modern  orthodoxy.  Perhaps  they  ate  plan- 
ning on  the  Pacific  slope  a  sort  of  religious 
vigilante  organization.  But  there  ought  to  be 
objects  considerably  more  in  need  of  a  special 
appeal  for  divine  clemency  than  a  young 
woman  who,  living  otherw.se  a  blameless  life. 
has  taken  to  French  novels.  There  are  in 
most  American  towns — and  Los  Angeles  is 
doubtless  no  exception— a  pretty  large  crop  of 
gamblers  and  saloon-keepers,  and  in  man^ 
churches  there  are  even  eldei^  and  deacons 
that  might  be  thus  disciplined  to  their  spiritual 
advantage. 

The  result  of  the  trial  will  be  interesting ;  it 
may  establish  a  precedent,  not  only  for  Cali- 
fornia, but  for  the  whole  United  States,  and 
the  law  may  decide  that  in  the  futui:e,  where  a 
clergyman  wishes  to  intercede  for  some  es- 
pecial sinnef  by  both  her  Christian  and  sur- 
name he  must  write  and  politely  ask  permission. 
^Inter-OcedH, 


tESi<:KT  HI  LAW. 

Baltimore  is  now  in  a  state  of  excitement  so 
great  that  it  leaves  its  terrapin  untasted  and 
forgets  to  boast  of  its  base-ball  team.  There 
is  a  great  question  at  issue,-  one  that  comes 
home  to  every  household  in  the  city  of  hills. 
A  Baltimore  man  stole  a  cat  from  a  neighbor. 
A  fine  Maltese  tabby  it  was,  and  the  neighbor 
had  him  arrested  for  theft  Then  ttie  man's 
lawyer  stood  boldly  up  in  the  court  room  and 
said  that  it  was  impossible  for  any  oife  to  steal  r 
a  cat,  as  that  animal  is  not  property,  and  to 
take  forcible  possession  of  a  feline,  even 
though  it  be  a  pet  one  and  wear  a  ribbon  and 
answer  to  itb  name,  is  not  a  legal  offense. 
What  is  more,  the  boM  lawyer  won;  and  the 
Attorney  General  agrees  with  him,  and  a  blow 
is  struck  at  all  the  cats  of  Maryland.  The  At- 
torney General,  in  his  formal  opinion,  declares 
that  a  cat  really  is  nothing  but  a  wild  animal, 
that  it  is  of  no  use  to  man,  and  that  the  taking 
of  a  cat  without  the  consent  of  its  owner  is 
not  an  indvctable  offense.— AVa/  York  Press. 


LAW  IN  A  TANGLE. 

The   case   qf    the    State  v.  //a/4  ^^cently 
decided  by  the  Supreme  Court  of  Nortfc  Carp» 
Una,  is  without  a  parallel.      Deputy  Sheriff 
Hall,  of  North  Carolina,  standing  in  his  own 
state  very  near    to  the  state  line,  fired  and 
killed  Andrew  Brison,  a    prisoner,  who  was 
escaping  into  Tennessee.    Hall  was  tried  and 
convicted  of  murder  in  North  Carolina.    The 
case  was  taken  up  on  error  to  a  higher  court 
and  the  judgment  of  the  lower   court  was 
reversed  on  the  ground  that,  '*  in  contempla- 
tion of  the  law,"  Hall  was  in  Tennessee  when 
the  killing  was  done.     He  was  iheti  arrested 
and  held  as  a  fugitive  from  justice.    The  Gov- 
ernor of  Tennessee  sent  for  Hall  on  requisi- 
tion.     Hall    applied    for    discharge,  hut  the 
judge    to  whom    the   applicatict  was   made 
refused  to  discharge  him.    He  then  applied  to 
the    Supreme    Court,  and    that    court,  by    a 
majority  of  one,  decided  he  must  be  discharged, 
because  not  having  been  in  Tennessee  at  the 
time  of  the  killing,  he  cannot  be  a  fugitive 
from  justice.    Justice  McRae,  of  the  Supreme 
Court,  joined  in  the  dissent  on  the  ground 
that  if,  in  contemplation  of  law,  Hall  was  in 
Tennessee  at  the  time  of  the  killing  so  that  he 
cannot  be  tried  in  North  Carolina,  in  the  sanije 
contemplation  of  law  he  must  be  a  fugitive 
from  justice,  for  he  cannot  now  be  found  in 
Tennessee,  but  in  North  Carolina. 
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TRICKS  OF  LAWYERS. 


Lawyers,  even  eminent  ones,  have  not  always 
disdained  the  use  of  tricks  in  the  court  room, 
or  devices  by  which  they  produced  an  effect 
upon  the  jury  more  telling  than  ^words  could. 
A  suit  was  brought  a  few  years  ago  by  the 
people  of  a  certain  quarter  of  Montreal  against 
a  manufacturing  company.    The  vile  odors  of 
the  chemicals  used  in  the  works,  they  alleged, 
had  made  the  neighborhood  untenantable,  and 
seriously  lessened  the  value  of  their  property. 
Judge  and  jury  were  inclined  to  turn  a  deaf 
ear  to  the  complaint    The  company  was  rich 
^  and  powerful,  and  "an  alleged  smell,"  as  their 
counsel  declared,  **  was  too  iutangible  a  griev- 
ance to  grasp.*' 

One  of  the  opposing  counsel  was  seen  to  go 
out,  and  not  long  after  returned  with  two  glass 
retorts. 

"Here,*' he  said,  in  the  course -of  his  plea 
for  his  clients,  "are  the  offending  subjects  of 
our  contention.'*^  He  passed  them  to  the  judge 
and  then  to  the  jury,  who  smelled  them  and 
smilingly  declared  them  pure  and  odorless. 

"  But,*'  said  the  counsel,  "the  company  mixes 
them  !**  He  suddenly  poured  the  contents  of 
one  of  the  retorts  into  the  other,  and  the  nau- 
seous fumes  of  hydrosulphunc  acid  or  sul- 
phureted  hydrogen  filled  the  air.  Judge,  jury 
and  spectator  choked  for  breatlu  It  vras  neces- 
sary to  adjourn  court  until  the  next  day,  when 
heavy  damages  were  at  once  awarded  to  the 
plaintiffs. 

In  a  murder  trial  before  a  western  court,  the 
prisoner  was  able  to  account  for  the  whole  of 
his  time  except  five  minutes  on  the  evening 
when  the  crime  was  committed.  His  counsel 
argued  that  it  was  impossible  for  him  to  liave 
killed  the  man  under  the  circumstances  in  so 
brief  a  period,  and  on  that  plea  largely  based 
his  defense,  the  other  testimony  being  strongly 
against  his  client. 

When  the  prosecuting  attorney  replied  he 
said :  "  How  long  a  time  really  is  five  minutes  ? 
Let  us  see.  Will  his  honor  command  absolute 
silence,  in  the  court  room  for  that  space  ?  '* 

Tlie  judge  graciously  complied.  There  was 
a  clock  on  the  wall.  Every  eye  in  the  court 
robm  was  fixed  upon  it  as  the  pendulum  ticked 
off  the  seconds.  There  was  bi^eathless  silence. 
We  all  know  how  time  that  is. waited  for 
creeps  and  halts,  and  at  last  does  not  seem  to 
move  at  all. 

The  keen-witted  counsel  waited  until  the  tired 
audience  gave  a  sigh  of  relief  at  the  close  of 
the  period,  and  then  asked  quietly : 


"  Could  he  not  have  struck  one  fatal  blow  in 
all  that  time?** 

The  prisoner  was  found  guilty,  and,  as  it  was 
proved  afterwards,  justly.— ^rtf«>t  Narristrn's 
Magazine. 


A  lawyer  tells  the  following  story  concerning 
a  client,  something  of  a  wag  in  his  >vay,  vrith 
whom  he  had  long  kept  an  account  When 
th%  latter  was  finally  made  up,  the  bill,  mostly 
for  trifiing  services,  covered  several  sheets  of 
foolscap,  as  the  items  enumerated  the  most 
minute  details.  When  the  client  came  around 
to  settle  he  refused  to  enter  the  office,  but 
stood  ill  the  door,  and  holding  one  end  of  the 
bill,  unrolled  the  voluminous  document  in  the 
direction  of  his  legal  adviser,  with  the  request 
that  he  would  receipt  it. 

"Come  in,*'  said  the  lawyer,  in  his  most  cor- 
dial tones. 

"No,  thank  you,"  replied  his  client,  "  you'd 
charge  me  rent  if  I  did.^—U^ayne  Co.,  JIficA,, 
I^gal  Nfws, 

XXTSHX  OF  CRUEX  in  OHIO. 

Convictions  Secured  in  Less  than  Forty-five  per 

cent  of  the  Prosecutions. 


One  person  in  every   900  in  Ohio   was  in 
court  during  the  year  ending  June  30,  18M,   . 
charg^  with  crime.    The  fact  is  startling,  but 
the  statistics  of  the  work  of  the  courts  of 
Ohio  for  that  period,  which  have  just  been 
compiled  in  the  office  of  Secretary  of  State 
Taylor  are  its  proof.  The  total  number  of  crim- 
inal prosecutions  was  7,310,  or  one  for  about 
every  900  people,  and  the  number  of  persons  in- 
volved was  8,208.  The  weakness  of  many  of  these 
prosecutions  is  revealed  in  the  most  striking 
manner  by  the  astonishing  fact  that  convic- 
tion was  secured  in  barely  3,230  cases,  or  less 
than  45  per  cent  of  »those  brought 
'   The  common  pleas  courts  had  6,188  cases  be- 
fore them,  involving  6,937  persons,  and  con- 
victions occurred  in  2,729  of  them,  while  the 
total  number  of  cases  in  the  probate  courts 
was  1,122,  involving  1,271  persons  and  result- 
ing in  501  convictions.    The  peculiar  fact  is  to 
be  noted  that  the  ratio  of  convictions  to  prose- 
cutions is  practically  the  same  in  both  courts. 
Of  the  6,188  common  pleas  cases  1,573  were 
prosecutions  for  crimes  against  person,  2,725 
for  crimes  against  property  and  l,<)8d  arose 
from  offenses  agaitist  the  public  peace,  public 
health,  public  justice  and  public  morality.  The 
thefts,  burglaries  and  similar  crimes,  it  is  to 
be  noted,  comprised  about  45  per  cent  of  the 
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total,  and  the  murders,  assaults,  cuttings  to 
wound  and  the  like  made  up  but  25  per  cent. 
The  ratio  of  conviction  was  higher  on  both  of 
these  classes  of  crime  than  for  the  usual 
minor  oiFenses  against  public  peace,  morality, 
health,  etc.,  being  nearly  51  per  cent  in  crimes 
against  person  and  over  46  per  cent  in  offen- 
ses against  property,  while,  less  than  30  per 
cent  in  the  other  class.  About  the  sanie  ratio 
obtained  in  probate  court  prosecutions. 

There  were  38  prosecutions  for  murder  in 
the  first  degree  in  the  state,  of  which  barely  2 
were  sentenced  to  be  executed,  15  to  life  im- 
prisonment, 6  were  nollied  and  15  are  still 
pendinjj.  For  second-degree  murder  there 
were- 47  pros>ecutions,  10  convictions,  12  ac- 
quittals. 8  cases  nollied  and  16  still  pending, 
while  40  prosecutions  for  manslaughter  were 
begun,  in  16  of  which  conviction  resulted,  ac- 
quittal in  8.  7  were  nollied  and  18  are  still 
pending.  A  more  impressive  commentary 
than  these  statistics  upon  the  tardiness  of  jus- 
tice in  these  cases  involving  life  and  death  can- 
not be  found.  The  death  penalty  might  almost 
as  well  be  alx>lishcd  as  to  have  it  indicted  in 
barely  •')  per  cent  or  the  cases  where  indict- 
ments have  been  secured  for  first-degree  mur- 
der. Almost  30  per  cent  of  tlie  ca$es  for 
murder  and  manslaughter  ended  in  either  ac- 
quittal or  the  quashing  of  the  indictment. 

The  frequency  of  the  crime  of  rape  is  at- 
tested in  an  almost  startling  fashion  by  these 
excellently-compiled  and  very  interesting  sta- 
tistics. On  an  average  last  y^r  there  was  more 
than  one  prosecution  for  every  county  in  Ohio, 
the  aggregate  being  03.  In  2  cases  the  accusird 
escaped  with  a  fine,  in  24  conviction  resulted, 
while  5  were  acquitted ;  17  cases  were  quashed 
or  nollied  and  45,  or  alm<»st  half,  were  pending 
at  the  end  of  the  year  in  June. 

The  total  prosecutions  for  rob1>ery  were  265, 
of  which  4  ended  with  a  ftiie,  125  in  imprison- 
ment, 21  in  acquittal,  34  in  the  indictment  be- 
ing nollied  or  quashed,  and  81  are  still  pending. 

F&r  assault  with  intent  to  kill  there  were  474 
prosecutions,  27  persons  fined,.  183  sentenced 
to  imprisonment.  38  acquitted,  77  had  indict- 
ments nollied  or  quashed,  and  145  were  pend- 
ing. 

The  assaultr.  with  intent  to  rape  or  rob  were 
118,  of  which  7  ended  in  fine,  57.  in  imprison- 
ment, 8  in  acquittal,  27  in  the  quashing  or 
nolling  of  the  indictment,  and  19  were  pend- 
ing. Fifty-nine  persons  were  prosecuted  for 
pointing  firearms  at  some  person,  16  of  whom 
were  fined,  8  imprisoned,  4  acquitted,  8  indict- 
ments nollied,  and  23  remained  pending  at  the 


end  of  the  3rear.  The  total  number  of  cases  of 
assault  and  battery  was  521,  in  258  of  which 
conviction  resulted,  and  120  of  which  were 
pending  June  30.  All  other  crimes  against 
-persona  numbered  184,  of  w,hich  47  ended  in 
conviction  and  75  were  unfinished. 

The  statistics  show  that  1,241  prosecutions 
for  burglary  were  pending  during  the  year,  of 
which  34  ended  in  fine,  .585  in  imprisonment, 
82  in  acquittal,  140  by  nollies  or  being  quashed, 
and  289  came  over  to  this  ye:ir.  The  total 
number  of  cases  of  embezzlement  was  185,  in 
2  of  which  the  person  was  fined,  22  imprisoned, 
12  acquitted,  36  escaped  .by  defective  indict- 
ments and  113  ^vere  unfinished.  The  g^nd 
larceny  cases  numbered  451,  of  which  149  were 
left  to  this  year,  217  resulted  in  prison  senten- 
ces, 13  in  fines,  22  in  acquittal  and  50  were  nol- 
lied, etc.  For  petty  larceny  the  prosecutions 
were  361,  07  of  which  ended  ;n  lines  being  im- 
posed, 114  ill  prison  sentences,  and  73  were' 
pending  when  the  year  closed. 

There  were  an  even  100  cases  of  horse  steal- 
ing, 60  of  which' resulted  in  imprisonment,  and 
22  were  pending '  when  the  year  closed. 
I  Seventy-nine  prosecutions  occurred  for  receiv- 
ing, buying  or  selling  stolen  property,  4  of 
which  resulted  in  fines,  21  in  imprisonment, 
and  33  came  over  to  this  year.  '  The  large  per- 
centage of  convictions  for  horse  stealing  indi- 
cate that  it  is  about  the  most  certain  of  pun- 
ishment of  any  theft  which  can  be  committed. 
Seventy-six  persons  were  prosecuted  for  ma- 
licious destruction  ot  propefty.  :<0  being  con-  .. 
victed  and  25  escaping,  while  of  the  156  cases 
for  obtaining  money  under  f<ilse  pretenses, 
there  were  barely  10  convictions  to  A^y  acquit- 
tals, nollies,  etc.,  and  101  cases  pending.  This 
is  the  lowest  percentage  of  conviction  of  any 
crime  against  property,  barely  reaching. 6  per 
cent  of  the  number  of  cases  i>rought. 

The  nunil>er  of  forgeries  for  which  prose'cu- 
tion  was  brought  were  248,  63  of  which  re- 
sulted in  conviction,  14  in  acquittal,  87  in  the 
nolling  or  qnashing  of  the  indictment,  and  84 
came  over  to  the  current  year.  There  were  411 
other  offenses  of  all  kinds  against  property 
256  of  which  were  pending  when  the  year 
closed. 

The  offenses  against  public  pence,  public 
health,  public  morality,  etc.,  are  dealt  with  less 
in  detail  by  tlie  tables.  There  were  :Jo  prose- 
cutions for  challenging  to  fight  or  pfSovoking 
breach  of  the  peace,  63  for  carrying  concealed 
weapons,  34  for  riot,  of  •  which  12  were  in 
Stark  county,  5  in  Delaware  and  4  each  in  Hu- 
ron and  Geauga.  The  tc»tal  number  of  offen  es 
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against  public  health  was  22,  9  of  which  were 
in  Ashtabula  county.  There  were  40  cases  of 
peijury  and  suliomatiou  of  perjury.  The 
offenses  a^^ainst  the  gambling  laws  numbered 
168  and  those  against  the  liquor  laws  reached 
the  great  total  of  960. 

There  were  22  prosecutions  for  bigamy,  24 
for  incest.  47  for  adultery  and  fornication,  50 
for  keeping  a  house  of  ill  fame,  16  for  indecent 
eacposure  and  42  for  other  offenses  against 
'<^astity  and  morality. 

The  total  prosecutions  for  offenses  against 
public  peace,  public  he&ltli,  public  justice, 
pnblic  morality,  etc.,  were  1,888,  of  which  679 
resulted  in  conviction.  There  were  365  fines 
imposed  and  365  sentences  of  imprisonment, 
the  discrepancy  being  due  to  the  cases  where 
the  punishment  was  both  fine  ond  imprison- 
ment There  were  53  acquittals,  •')35  indict- 
ments quashed,  jiollied.  etc.,  and  49*  cases  were 
pentliug  when  the  year  closed. 

Of  the  38  prosecutions  for  first-degree  mur- 
der, five  were  in  Hamilton  county,  four  in 
Montgomer>%  three  each  in  Greene  and  Lake 
counties,  two  each  in  Franklin,  Adams,  Brown, 
Pickaway  and  Williams;  while  Champaign, 
Crawford,  Cuyahoga,  Darke,  Hocking,  Licking, 
Lorain,  Lucas,  Madison,  Muskingum,  Pike, 
Scioto  and  Shelby  counties  c<tch  reported  one. 

Of  the  1,573  prosecutions  of  crimes  against 
persons,  Cuyahoga  ha  1,170,  with  {54  convic- 
tions, and  Hamilton  147,  with  64  convictions ; 
Franklin  had  83,  with  the  magnificent  record 
of  74  convictions,  and  Lucas  but  19  with  17 
convictions.  Montgomery  county  had  36,  with 
23  convictions ;  Meigs  33,  with  15  convictions; 
Greene  37.  with  7  convictions^  and  Butler  41, 
with  17  convictions. 

Some  light  is  thrown  on  the  efficiency  of  the 
prosecuting  attorneys  by  the  ratio  of  convic- 
tions to  the  total  nunif>er  of  prosecutions.  In 
seven  counties  conviction  followed  in  every  in- 
iltance  in  crinies  against  person.  They  were 
Ashland,  Auglaize,  Clinton,  Fulton,  Harrison, 
Preble  and  Ross.  In  contnist  with  this  is  tlie 
fact  thnt  in  Muskingum  and  Greene  counties 
convictions  occurred  in  19  per  cent  of  the 
cases;  in  Henr>'.  in  20  per  cent;  Perry  and 
Brown  22  per  cent  and  Mahoning  and  Warren 
27  per  cent. 


SABBAS     CORPUS     IN      THE      FEDERAL 
COURTS. 

The  United  States  Circuit  Court  of 
Appeals  for  the  First  Circuit,  in  AV«^  v. 


McLean  Asymm*  of  the  Massachusetts 
Gefierat  Hospitat,  have  recently  consid- 
ered the  general  powers  of  the  Federal 
Courts  to  issue  writs  of  habeas  corpus.. 
A  habeas  corpus  proceeding  was  brought 
by  one  Win.  H.  King,  a  citizen  of  Rhode 
Island  and  an  alleged  lunatic,  by  a  next 
frieuci  against  the  asylum  defendant 
above  named,  incorporated  under  the 
laws  of  and  situated  in  Ma.ssachusetts, 
to  procure  the  discharge  of  said  Kinjg 
from  said  asylum  on  the  ground  that  he 
was  not  of  unsound  mind.  The  Circuit 
Court  dismissed  the  writ  on  the  -merits 
after  an  inquiry  into  the  facts.  Such 
judgment  is  now  affirmed  by  the  Circuit 
Court  of  Appeals — ^Judges  Putnam,  Nel- 
son and  Webb.  By  .ourtesy  of  Mr. 
Richard  L.  Sweezy,  of  counsel  for  ap- 
pellees, we  have  been  furnished  with  an 
advance  copy  of  the  opinion  by  Judge 
Putnam,  which  is  altogether  too  long^  to 
be  printed  in  this  journal.  It  will  un- 
doubtedly soon  appear  in  the  regular 
reports,  and  members  of  the  bar  will 
find  it  one  of  the  most  interesting  of 
recent  contributions  to  our  jurisprudence. 

Such  interest  arises  from  the  fact  that 
the  Circuit  Court  of  Appeals,  before 
reviewing  the  judgment  on  the  merits, 
elaborately  di.scussed  the  question  of 
the  jurisdiction  of  the  Federal  Circuit 
Courts  in  such  proceedings.  It  is  held 
that  an  application  to  procure  one's 
liberty  by  habeas  corpus  is  a  **contro- 
versy"  within  the  meaning  of  section  2 
of  article  3  ol  the  Federal  Constitution, 
and  that  the  Circuit  Courts  of  the  Uni- 
ted States  have  jurisdiction  of  such  a 
controversy  when  it  arises  between 
citizens  of  different  states.  The  con- 
clusion of  the  court  seems  to  be  that 
section "5  751  and  752  of  the  Federal  Re- 
vi.sed  Statutes  confer  jurisdiction  in 
habeas  corpus  proceedings  upon-  the 
Federal  Courts  for  any  ground  upon 
which  the  Federal  Constitution  would 
authorize  a  specific  grant  of  such  juris- 
diction»  except  as  expressly  limited  by 
section  758. 

The  Circuit  <^ourt  of  Appeals  draws 
the  distinction  very  clearly  between  the 
habeas  corpus  proceedings,  where  the 
object  is  simply  to  determine  whether 
or  not  a  person  is  rightfully -subject  to 
restraint  (in  the  present  case  whether  he 
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was  suctually  insane),  and  those  where 
the  court  is  called  upon  to  exercise 
jurisdiction  ^s  parens  patriae-,  as  in  cases 
to  determine  the  proper  custody  and 
care  of  a  child  or  a  person  conceded  or 
found  to  be  insane.  As  to  the  latter 
class  of  cases,  jurisdiction  is  expressly 
denied  to  the .  United  States  Courts, 
citing  in  re  Burrus  (186  U.  S..  586). 
This  latter  case  is  carefully  considered, 
and  general  dicta  which  the  opinion 
contains,  adverse  to  the  general  right  to 
grant  writs  of  habeas  corpus,  are  limited 
in  their  force  to  paretis  pairzac  proceed- 
ings  —^New  Yoi  k  Ijiw  Journal, 


COLLATBRAL  INHRRITANCE  TAX. 

The  case  of  Minot  w  Winthrop,  de- 
cided October  17,  1894.  by  the  Supreme 
Court  of  Massachusetts,  involves  some 
points  of  more  than  local  importance. 
It  raises  the  question  whether  the  St. 
1891,  c.  425,  imposing  a  collateral  inher- 
itance tax.  is  constitutional.  One  of  the 
objections  urged  against  this  statute  was 
that  the  right  of  succession  was  a  neces- 
sary incident  of  property,  protected  by 
the  constitution  of  Massachusetts,  and 
that  consequently  the  state  could  not  tax 
it.  As  was  to  be  expected,  the  court  de- 
clined to  take  this  view  and  upheld  tlie 
statute.  (There  is  a  dissenting  opinion, 
but  on  another  point.;  The  court  holds 
that  the  state  has  full  power  to  regulate 
the  devolution  of  proi)erty  on  the  death 
of  the  owner,  subject  only  to  the  limita- 
tions that  such  regulation  be  reasonable, 
and  that  no  property  be  taken,  either  by 
taxation  or  directly,  except  for  the  pub- 
lic service.  To  conclude  from  this,  as 
the  court  does,  that  the  state  could  not 
take  away  altogether  the  inheritable 
quality  of  property  is  to  go  further  than 
is  necessary  in  this  case.  Undoubtedly 
the  private  inheritance  of  property  is,  in 
some  measure,  a  social  necessity  in  our 
age,  and  an  abolition  of  it  would  at  pres- 
ent be  neither  reasonable  nor  a  taking 
of  property  for  the  public  service.  But 
the  constitution  is  a  growth,  and  it  is 
conceivable,  though  not  likely,  that  a 
time  might  come  when  such  a  measure 
might  be  very  differently  viewed,  even 
under  the  present  constitution. 

Aside  from  these  limitations,  however, 


whose  severity  may  vary  with  the  struc- 
ture of  society  and  the  conditions  of  life 
in  general,  it  seems  perfectly  clear  that 
the  state  has  complete  authority  to  regu- 
late the  transmission  of  property  alter 
the  owner's  death.  The  only  grain  of 
truth  in  the  proposition  that  inheritance 
IS' a  ''necessary  incident"  of  property  or, 
as  is  sometimes  said,  "a  common  law  in- 
cident," seems  to  be  this.  It  is  neces- 
sary to  the  idea  of  private  property  that 
there  be  a  succession  of  some  kind  on 
the  death  of  the  owner.  Who  shall  suc- 
ceed is  quite  a  different  question,  and 
has  been  answered  differently  at  different 
times  and  places.  Private  succession  we 
have  had  for  centuries,  but  it  is  no  more 
a  consequence  of  the  conception  of  prop- 
erty than  is  transferability  inter  vivos. 

It  is  hardly  necessary  to  say  that  prop- 
erty is  here  used  in  the  sense  of  general 
property,  applying  therefore  only  to  the 
fee  of  land  and  the  general  dominium  of 
chattels.  It  is  no  argument  in  favor  of 
the  proposition  we  have  been  supporting 
to  cite  the  case  of  the  occupant  of  an  es- 
tate pur  autre  vie,  8  H.  L.  R  167  (Nov., 
1894) 

The  case  of  Minot  v.  Winthrop  is  fur- 
ther interesting  from  the  fact  that  it  in-  ^ 
troduces  into  Massachusetts  a  new  com- 
modity. In  order  to  uphold  the  statute 
it  is  necessary  to  bring  the  right  of  suc- 
cession under  the  head  of  ^'commodities" 
in  the  constitution.  This  the  supreme 
court  does,  though  not  without  flinching. 
It  has  been  held'  that  a  corporate  iran- 
chise  is  a  commodity.  It  is  difficult  to 
see.  then,  why  the  exercise  of  any  pri- 
vate right  is  not  one  also.  Having  once 
departed  from  the  economic  conception 
of  commodity,  the  court  has  only  to  be 
consistent  with  itself.  In  Gkason  v. 
McKay,  134  Mass.,  419,  it  was  held  that 
a  partnership  with  shares  transferable 
without  the  special  assent  of  the  mem- 
bers was  not  a  commodity.  It  is  diffi- 
cult to  distinguish  that  case  from  this, 
and  Lathrop,  J.,  in  his  dissenting  opin- 
ion, finds  it  impossible  to  do  so.  The 
majority  of  the  court,  however,  think 
that  Gieason  v.  McKay  really  decided 
nothing  more  than  that  it  was  unconsti- 
tutional to  impose  a  tax  on  that  particu- 
lar kind  of  partnership  alone,  such  a  re- 
striction being  unreasonable.  If  the 
case  decided  no  more  than  that,  the  court 
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at  the  time  certainly  thought  it  was  go- 1 
ing  further.  Nothing  is  said  about  the  i 
reasonableness  of  the  tax  in  the  report  j 
of  Gleason  v.  McKay.  A  similar  in- 1 
tercsting  case  in  another  state  is  State  \ 
of  Maine  v.  Hamtin,  30  Atl.  R..  76.— //a;  - 1 
vard  La7c  Revie^c.  ' 


SOMETHING  ABOUT  TH£  LAW  SCHOOLS 
OF  THIS  COUNTRY. 

"Above  all  others,*'  said  the  late  David 
Dudley  Field,  speaking  of  the  law,  *nhis 
science,  so  vast,  so  comprehensive  and 
varied  in  its  details,  needs  to  be  served 
with  all  the  aid  which  institutions,  pro- 
fessors and  libraries  can  furnish."  To 
that  view  the  country  is  slowly  coming. 
So  it  has  happened  that  there  are 
seventy-two  law  schools  in  the  United 
States,  and  that  all  but  seven  of* them 
are  connected  with  the  universities.  New 
York  city  leads,  with  four  .schools  and 
nearly  \:M\  students.  Chicago  is  next, 
with  three  .schools  and  almost  800  stu- 
dents. Washington  is  third,  with  four 
schools  and  more  than  700  pupils,  and 
Ann  Arbor  is  fourth,  with  one  school  and 
more  than  600  students.  Twenty  y^ars 
ago  the  number  of  students  in  the  law 
schools  in  this  country  was  less  than 
2.000.  To-day  it  is  nearly  8.000.  The 
increase  in  the  schools  themselves  was 
never  so  rapid  as  it  is  at  present.  But 
while  it  carries  with  it  an  improvement 
in  existing  conditions  and  facilities,  it  is 
far  from  realizing  the  standards  which 
the  .  best  interests  of  the  profession 
require.  In  Europe  young  men,  in 
order  to  be  lawyers,  must  have  collegiate 
educations.  In  this  country  only  a  small 
proportion  of  the  men  who  become 
lawyers  have  been  liberally  educated. 
And  yet  with  this  lack  of  training  some 
of  the  men  become  lawyers  with  les^ 
than  a  j^ear  of  law-school  study.  The 
schools  vary  almost  as  much  as  the  old 
standard  of  admission  to  the  bar.  The 
course  in  the  best  class  of  schools  is 
three  years,  but  in  the  large  majority  it 
is  only  two  years.  In  Georgia  there  is  a 
college  which  graduates  full-fledged 
lawyers  from  the  raw  material  in  forty 
weeks.  And  some  of  the  schools  give 
only- six  hours  a  week  to  the  study  of 
law. — Review  of  Reviews. 


THE  UNITBD  STATES  SUPREME  COURT. 

**  I  am  a  lawyer  from  a  Western  citj'  in 
Washington  on  business."  said  Mr. 
Alfred  Fremont  at  the  Ebbitt  House. 
"1  have  seen  the  sights  on  other  visiti., 
and  find  my.self  with  an  idle  afternoon. 
I  recall  that  the  Supreme  Court  is  in  ses- 
sion, the  most  august  judicial  tribunal 
in  the  republic,  whose  members  are  the 
very  embodiment  of  the  majesty  and 
dignity  of  the  law.  I  conclude  to  go 
there  with  a  reverent  feeling,  hoping  for 
a  baptism  of  the  .spirit  which  will  inspire 
me  to  better  efforts  in  my  profession.  I 
einter  the  chamber  with  muffled  -  tread. 
There  sit  their  judicial  majesties  in  awful 
array,  in  their  great  high-backed,  padded 
chairs,  and  most  of  them  apparently 
asleep.  But  I  reflect  that  such  a  posi- 
tion, with  clo.sed  eyelids,  is  conducive  to 
abstract  attention  and  reflection.  They 
are  pondering  deeply  the  arguments  of 
counsel,  a  man  of  age  and  dignity,  who 
has  perhaps  spent  months  in  preparing 
for  this  occasion,  which  to  him  is  the 
high  water  mark  in  his  profe.ssionai  life. 
Suddenly  one  of  the  judges  rouses  him- 
self, and  makes  .some  remarks  to  his  left. 
It  is  evidently  irrelevant  to  the  case,  for 
both  laugh  and  pass  it  down  the  line  to 
right  and  left.  It  provokes  comment, 
and  retort  back  and  forth,  and  smiles  and 
nods,  until  the  whole  court  is  engaged 
with  itself,  while  the  poor  lawyer,  on  his 
feet,  not  daring  to  notice  the  inattention  ' 
aiid  discourtes>  even  by  a  momentary 
break  in  his  speech,  plunges  hopelessly 
on,  realizing  that  his  carefully  prepared 
argument  is  receiving  no  attention. 
When  the  irrelevant  .subject  is  exhausted 
the  judges  settle  back  into  impressive, 
high-browed  silence,  which  is  broken 
again  and  again  as  they  lean  over  and 
talk  to  each  other  right  9r  left,  or  call  a 
page  or  examine  a  docket,  write  a  note 
or  retire  to  the  anteroom.  But  this  is 
not  the  worst,  for  just  as  the  clock  strikes 
tour — at  the  very  first  stroke — without 
even  so  much  as  *I  beg  your  pardon,*  or 
'May  I  interrupt  you?'  the  chief  justice 
breaks  in,  'Adjourn  court,'  in  the  ver>' 
midst  of  the  speaker's  sentence,  and  all 
the  judges  jump  up  and  are  off  as  though 
they  were  so  many  laborers  in  a  trench, 
throwing  down  their  picks  at  the  stroke 
of  the   hour.      The  constitution  insures 
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them  their  offices  'during  good  behavior.' 
What  a  pity  'good  behavior'  had  not 
been  defined  to  indude  courtesy  and 
politeness  toward  the  bar,  whose  mem- 
bers, appearing  before  them,  are  officers 
.  of  the  court,  charged  with  the  equal  duty 
and  dignity  of  maintaining  the  laws  and 
securing  justice?  Why  should  there  be. 
two  codes  of  ethics  or  etiquette  for  the 
same  court,  one  requiring,  even  from  the 
most  venerable  practitioner,  the  utmost 
deference,  while  it  permits  absolute  rude- 
•  ness  from  the  court?  These  men  of  the 
bench  are  refined  gentlemen,  observing 
the  forms  and  usages  of  polite  society, 
and  how  such  rudeness  can  have  become 
the  practice  of  this  great  court  is  a  prob- 
lem to  a  lawyer  from  the  West,  where 
judges, are  models  of  judicial  courtesy 
and  dignity/* —  Washingto7i  Post. 


INCOME  TAX  LAW. 
Steps  Taken  to  Test  ConstitntiOnality  of  Same. 


The  first  steps  have  been  taken  in  the 
Supreme  Cou,rt  of  the  District  of  Co- 
lumbia to  test  the  constitutionality  of 
the  income  tax  law. 

Jeremiah  Wilson,  as  counsel  for  John 
G.  Moore  of  the  New-  York  bank- 
ing firm  of  Moore  &  Schley,  has 
applied  to  Judge  Col^,  of  the  equity 
branchy  of  the  Supreme  Court  of 
the  District  of  Columbia,  for  an  order 
restraining  Joseph  ^S.  Miller,  commis- 
sioner ot  internal  revenue,  from  assess- 
ing and  collecting  a  tax  upon  his  in- 
come. 

It  is  said  that  this  is  onlj^  one  of  a  num- 
ber of  legal  attacks  that  will  soon  be  made 
upon  the  income  tax,  and  each  suit  will 
be  based  upon  different  grounds.  The 
moving  parties  are  New  York  business 
men.  It  is  the  intention  of  a  number  of 
these  individuals  to  refuse  to  pay  the  tax 
and  appeal  to  the  courts  in  each  case. 

Mr.  Moore's  complaint  in  detail  sets 
out  his  case  under  six  heads  and.  his 
prayers  under  four.     He  represents : 

Ptrsi—ThzX,  he  is  a  citizen  of  the 
United  States  and  of  the  state  of  New 
York,  residing  and  doing  business  in  the 
city  pf  New  York,  and  brings  this  .suit 
in  his  own  right. 


Second— '^h^iX.   the   defendant,  Joseph 
S.  Miller,  is  also  a  citizen  of  the  United 
States,  occupying   and   discharging  the 
duties  of  the  office  of  commissioner  of" 
internal   revenue,  and  as  such  is  sued. 

Third — That  the  complainant  is  a 
shareholder  in  divers  corporations,  or- 
ganized, existing  and  doing  business  in 
the  United  States  under  and  by  virtue 
of  their  respective  acts  of  incorporation, 
and  which  said  corporations  have  net 
earnings  from  which  they  pay  dividends 
to  the  other  stockholders,  from  which 
net  earnings  there  will  be  paid  to  the 
complainant  during  1894  divers  sums 
of  money/ as  such  dividends. 

Fourth — That  independent  of  and  in 
addition  to  these  dividends  the  complain- 
ant has  an  income  derived  from  the 
gains  and  profits  of  his  business,  and  em- 
braced within  sections  27  and  28  of  aii 
act  of  congress  entitled  **An  act  to  re- 
duce taxation  to  provide  revenue  for  the 
government  and  for  other  purposes'* 
(the  present  tariff  act),  which  became  a 
law  without  the  approval  ot  the  presi- 
dent, largely  in  excess  of  the  sum  of 
$4,000  per  annuni.  and  upon  which  in- 
come, including  the  dividends  before 
mentioned,  the  defendant,  commissioner 
of  interna}  revenue,  has  threatened  to, 
and  unless  restrained,  will  proceed  to 
assess  the  sum  of  two  per  cent,  on  th^ 
amount  of  your  complainant's  income  in 
excess  of  $4,000  per  annum. 

Fifth — The  c<3iniplainant  further  shows 
by  reference  to  section  29  of  said  act  of 
congress  that  these  corporations  are  also 
required  to  pay  ar  tax  of  two  per  cent, 
on  their  net  earnings,  without  regard  to 
any  dividends  paid  out  of  said  net  earn- 
ings, and  by  sections  27  and  28  of  said 
act  the  complainant  is  required  to  pay  a 
like  tax  upon  the  said  moneys  .so  paid  to 
him  as  dividencls,  thereby  wrongfully 
duplicating  the  tax  on  the  complainant; 
and  by  reference  to  section  27  of  the  act, 
the  complainant  shows  to  the  court  that 
said  taxation  is  unjust  and  unequal  in 
that  tt  discriminates  against  the  com- 
plainant for  the  purposes  of  taxation 
between  persons  who  are  citizens  of  the 
United  States,  and  wholly  exempts  such 
persons.from  taxation  as  aforesaid  who 
have  an  income  to  any  amount  up  to.and 
not  in  excess  dfthj^  .sum  of  $4,000  per 
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annum,  and  thereby  the  complainant 
and  all  others  in  the  same  condition  is 
denied  the  equal  protection  ot  the  law. 
Further,  by  reference  to  sections  27  and 
28  it  is  shown  to  the  court  that  there  is 
associated  with  the  taxation  of  citizens 
of  the  United  States,  and  subject  to  the 
proposed  taxation  and  not  separable 
therefrom,  the  provision  that  the  per- 
sons who  are  aliens  but  who  reside  in 
the  United  States,  whether  permanently 
or  only  temporarily,  shall  likewise  be 
subject  to  the  payment  of  the  income 
tax,  although  such-  income  is  derived 
wholly  from  rents,  interests,  dividends, 
salaries  or  from  any  profession,  trade, 
employment  or  vocation  carried  on 
elsewhere  than  in  the  United  States,  thus 
undertaking  unlawfully  and  without 
authority,  to  tax  the  incomes  of  citizens 
of  foreign  countries  alien  to  the  United 
States  who  may  have  within  the  United 
States  a  temporary  residence  for  tempo- 
rary purposes,  a»though  such  incomes  are 
derived  wholly  from  sources  not  within 
the  jurisdiction  of  the  United  States 

No  exemption  is  made  in  the  act  from 
taxation  ol  the  incomes  of  corporations 
within  the  United  States,  of  which  there 
are  many,  which,  although  carried  on  for 
profit,  are  created,  owned  and  operated 
by  the  several  states  as  government  in- 
struments in  the  promotion  of  the  police 
and  other  public  functions,  which  corpo- 
rations are  not  subject  to  taxation  by  the 
United  States.  It  is  also  shown  that 
assessments  are  to  be  made  upon  the 
income  of  the  complainant  and  others 
that  had  been  earned  and  received  prior 
to  the  time  the  provisions  of  the  act 
took  effect,  and  that  the  said  taxes  are 
not  within  the  constitutional  jurisdiction 
of  the  congress  to  impose. 

^ixth — It  is  also  alleged  that  the  com- 
missioner is  taking  steps  to  make  an  as- 
sessment against  the  complainant  under 
the  act,  and  collect  not  only  for  the  first 
year's  income  subgected  to  taxation,  but 
also  by  the  requirements  of  the  act  for 
incomes  hereafter  to  arise  yearly  and 
Continuously  until  1900.  The  commis- 
sioner and  his  subordinates  are  now 
taking  necessary  steps  to  make  the 
assessments  and  collections  of  the 
income  taxes.  It  is  averred  that 
if  the  taxe3  are  collected,  although 
unlawful    and    unjust,     the     complain- 


ant would  have  no  remedy  to  re- 
cover from  the  United  States,  or  only  by 
long  litigation,  making  the  remedy  use- 
less. The  act,  it  is  charged,  is  invalid  in 
the  provisions  so  imposing  the  income 
tax  and  in  such  provisions  is  unconsti- 
tutional, inoperative,  and  void;  if  the 
taxes  are  collected  he  would  be  without 
adequate  legal  remedy  for  redress  of  the 
illegal  collections,  and  in  view  of  the 
continuousness  of  the  taxes  as  provided, 
until  January'  1,  1900,  unless  restrained 
by  the  court,  the  complainant,  as  to  the 
illegal  assessments  will  be  subjected  to 
harrassment,  expense  and  annoyance  of 
a  multitude  of  suits  resorted  to  during 
the  period  in  enforcing  the  assessments. 
On  jthis  ground  it  is  prayed : 

First — That  a  subpoena  issue  to  re- 
quire the  commissioner  of  internal  reve- 
nue to  appear  and  answer  this  bill,  but 
not  under  oath,  such  answer  being  ex- 
pressly waived. 

Second — That  during  pendency  of  the 
cause  the  commissioner  and  persons 
acting  under  his  authority  be  restrained 
and  enjoined  from  doing  any  act  looking 
to  or  contemplating  the  collection  of  in- 
come tax  as  provided  by  the  act.. 

Third  -That  on  final  hearing  of  this 
cause  the  defendant  and  all  persons 
acting  under  him  and  by  his  authority, 
may  be  perpetually  restrained  and  en- 
joined from  doing  any  act  or  acts  so 
looking  to  or  contemplating  the  collec- 
tion of  such  tax  or  any,  part  thereof,  as 
provided  for  in  that  act  of  congress. 

Fourth — And  for  all  others  for  other, 
relief  that  may  be  just  and  equitable 
in  the  premises. 

The  case  will  probably  be  brought  up 
for  trial  jn  the  equity  court  before  either 
Judge  Cox  or  Judge  Hagner,  early  in 
July.  The  judicial  regulations  of  the 
district  prevent  the  case  from ,  being  ap- 
pealed to  the  District  Supreme  Court, 
and  in  event  of  an  adverse  decision  in 
the  court  of  equity  the  petitioner  will 
take  the  case  direct  to  the  District  Court 
of  Appeals,  and  from  there  it  will,  with- 
out a  doubt,  reach  the  United  States  Su- 
preme Court,  though  probably  not  within 
a  year.  Ex-Senator  Bdmunds  of  Ver- 
mont has  been  retained  by  Broker  Moore 
andwilltake  a  prominent  part  in  the  trial. 
The  other  counsel  are  Judge  Jeremiah 
Wilson  and  Judge  Samuel  Shellabarger. 
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Rhrinbou>t  ▼.  Raink,  Auditor  bt  al. 

A  8um  due  the  vendor  of  real  estate  from  the 
vend  e,  as  purchase  money,  to  pay  which  the 
vendee  has  given  an  absolute  obligation,  is  a 
credit  and  taxable  as  such,  notwithstanding  the 
vendor  has.  retained  the  legal  title  of  the  land 
sold  as  his  security. 

Where  sums  due  as  such  purchase  money 
have  been  omitted  from  the  tax  return  of  the 
vendor,  the  county  auditor  is  authorized  to  go 
back  five  year^  and  place  the  same  on  the  dup- 
licate for  taxation. 

(Decided  December  1 1,  1894.) 

Error  to  the  Circuit  Court  of  Hamil- 
ton county. 


The  actiun  was  brought  in.  the  Court 
of  Common  Pleas  to  enjoin  the  auditor 
of  Hamilton  county  from  placing  certain 
additional  valuations  and  taxes  on  the 
duplicate  as  a  charge  against  the  plain- 
tiff, and  to  enjoin  the  county  treasurer 
from  collecting  said  additional  taxes  or 
any  part  thereof. 

By  the  record  it  appears  that  prior  to 
April  17,  1877,  the  plaintiff,  Rudolph 
Rheinboldt,  was  a  partner  in  the  brewing 
firm  of  John  Kauffman  &  Co.,  Cincin- 
nati, Ohio.  The  other  members  of  the 
partnership  were  John  Kauffman  and 
•  Maria  A.,  his  wife.  The  property  of  the 
partnership  consisted  of  a  number  of 
pieces  of  real  estate  situate  in  and  about 
the  city  of  Cincinnati,  and  personal  prop- 
erty, consisting  of  horses,,  wagons,  stock 
on  hand  I  book  accounts  and  other  asi>ets, 
belonging  to^^he  firm,  the  personal  prop- 
erty being  valued  at  about  $111,370. 
Rheinboldt*s  health  failed,  and  desiring 
to  retire,  he  entered  into  a  contract  with 
his  partners  as  follows,  to-wit : 

"  Whereas,  John  Kauffman,  Rudolph 
Rheinboldt  and  Maria  A.  Kauffman  are 
jointly  interested  in  the  property  u.sed  in 
the  business  of  John  Kauffman  &  Co. 

••  And,  whereas,  the  said  Rudolph 
Rheinboldt  is  desirous  of  disposing  of 
his  interest  in  saidbusiness  and  of  retiring 
from  said  firm. 

'*  Now,  therefore,  this  agreement  made 
and  entered  into  this  seventeenth  day  of 
April,  A.  D.  1877.  between  John  Kauff- 
man and  Maria  A.  Kauffman,  parties  of 
the  first  part,  and  Rudolph  Rheinboldt, 
party  of  the  second  part,  witnesseth : 


•*  1.  That  the  -said  Rudolph  Rhein- 
boldt, in  consideration  of  the  sum  of  one 
hundred  and  forty-five  thousand  ($145,- 
000)  dollars,  which  the  said  parties  of  the  . 
first  part  agi  ee  to  pay  as  follows,  to-wit  : 
**  1.  Ten  thousand  dollars  cash. 
"  2.  Ten  thousand  dollars  on  the  fiist 
day  of  August,  1878. 

"  8.  Ten  thousand  dollars  on  the  first 
day  pf  August,  of  each  arid  every  year 
thereafter  until  said  sum  is  fully  paid, 
promises  and  agrees  to  convey  and  exe- 
cute all  proper  deeds  therefor  when  said 
.sum  of  $146,000,  with  interest  thereon,  as 
hereinafter  istipulated,  has  been  paid  in 
full  all  his  right,  title  and  interest  in  all 
the  property  both  personal  and  real  now 
belonging  to  or  connected  with  said  busi- 
ness, to  the  parties  of  the  first  part,  or 
either  of  whom  as  may  by  the  parties  of 
the  first  part  be  designated.  And  it  is 
agreed  that  ail  deferred  payments  shall 
bear  interest  at  six  per  cent  per  annum 
until  paid,  which  interest  shall  be  paid 
annually,  the  first  payment  thereof  to  be 
on  August  1, 1878.  the  deferred  payments 
to  bear  interest  from  the  date  oi  this 
agreement,  and  that  said  parties  of  the 
first  part  are  to  pay  all  taxes  and  assess- 
ments on  all  of  said  property. 

•4.  The  said  John  Kauflman  hereby 
agrees  and  assumes  to  pay  all  debts  and 
liabilities  of  the  firm  of  John  Kauffman 
&  Co.,  and  to  save  the  said  Rudolph 
Rheinboldt  harmless  from  the  same. 

"  t5.  It  is  further  understood  between 
the  parties  hereto  that  said  Rudolph 
Rheinboldt  does  notf  part  with  anv 
interest  in  the  real  .estate  uf  said  partner- 
ship properly  until  the  aforesaid  amount 
of  one  hundred  and  forty-five  thousand 
dollars,  with  interest,  is  paid  in  full  and 
deed  executed  for  said  property;  it  is 
also  understood  that  said  Rudolph  Rhein- 
boldt is  not  entitled  to  any  revenue  for 
said  property  whatsoever,  either  as  rent 
or  otherwise,  during  the  continuance  of 
this  contract,  except  the  principal  and 
interest  above  provided  for. 

•'6.  It  is  hereby  agreed  that  said 
Rudolph  Rheinboldt  consents  to  join  in 
the  sale  of  real  estate  belonging  to  John 
Kauffman  &  Co.,  not  necessary  for  car- 
rying on  the  brewery  business.  If  said 
John  Kauffman  desires  ta  sell  the  same, 
he,  said  Rudolph  Rheinboldt,  being  en- 
titled to  receive  one-hiilf  of  the  proceeds 
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of  sale,  which  shall  be  a  credit  upon  said 
gross  sum. 

**7.  It  is  further  agreed  that  the  said 
Rudolph  Rheinboldt  will  receive  any 
sums  of  money  be  ore  the  same  becomes 
due,  as  above  stipulated,  and  interest 
thereon  shall  then  cease  irom  that  date ; 
all  moneys  paid  said  Rheinboldt  shall  be 
a  charge  upon  the  interest  of  said  Rhein- 
boldt in  said  business. 

'*  8.  The  said  Maria  A.  Kauffman 
hereby  charges  all  her  separate  estate 
with  the  payment  of  .said  sum  ol 
$145,000.  and  with  the  iaithful  petform- 
ance  of  this  agreement  aad  the  payment 
of  all  sums  herein  agreed  to  oe  paid. 

'*In  witness  whereof,  the  parties  have 
hereunto  set  their  hands  and  seals  in  du- 
plicate on  the  day  and  year  aforesaid. 

seal]        "John  Kauffman, 
seal]  RuDOtPH  Rheinboldt, 

seal]  Maria  A.  Kauffman. 

"Witnesses; 

"A.  E.  Kramer, 
Emile  Schmitt.** 

Under  this  contract,  the  Kaufif^ians 
paid  to  Rheinboldt  various  sums  of 
money,  so  that  there  remained  due  said 
Rheinboldt  as  follows :  On  the  day  pre- 
ceding the  sr'econd  Monday  of  March, 
1883.  $85,000;  on  the  day  preceding  the 
second  Monday  of  April,  1884.  $75,000; 
on  the  day  precedinjf  the  second  Mon- 
day of  April,  1885,  $65,000;  on  the  day 
preceding  the  second  Monday  of  April, 
1886,  $65,000;  on  the  dav  preceding  the 
second  Monday  of  April.  1887.  $65,000; 
on  the  day  preceding  the  second  Mon- 
day of  April,  1888,  $65,000. 

The  plaintiff  failed  and  omitted   to  re- 
turn the  balance  due  under  said  contract 
or  any  part  thereof,  for   taxation  under 
the  laws  of  Ohio.     The  auditor  of  Ham- 
ilton   county,    in    tlie   discharge   of    his 
duty,    in    1888.    cited      Rheinboldt     to 
show    cause    why    the    auditor    should 
not    put    upon    the    tax   duplicate   the  j 
said  balance  for  the  respective  years,  and  j 
after  a  hearing  did  put  upon  the  dupli-  j 
cate   said  sums  as  taxable   credits,  and  j 
charged  against  the  plaintiff  the  ordinary 
state  and  county  taxes  in  like  manner  as 
against   the   property  of  other   citizens. 
Only   the   simple    taxes   were    charged, 
without    penalty    or    interest.     In    the 


common  pleas  an  injunction  was  allowed. 
'The  circuit  court,  on  appeal,  held  that 
said  balances  for  the  respective  years 
were  taxable,  and  dismissed  the  petition. 
To  this  judgment  error  is  prosecuted. 

By  the  Court. 

It  is  contended  that  the  transaction  be- 
tween Rheinboldt  and  the  Kauffman's 
was  a  conditional  sale  inasmuch  as  the 
vendor  retained  the  title  to  the  real 
estate  covered  by  the  contract,  and  stipu- 
lated to  convey  only  on  payment  of  the 
purchase-money,  and  therefore,  the  sum 
remaining  due  as  purchase-money  cannot 
be  taxed.  We  are  unable  to  assent  to 
this  view.  Had  the  property  sold  all  been 
personalty  probably  this  claim  would  not 
be  made  for  the  reason  that  the  sale  as  to 
that  was  admittedly,  absolute.  But  can  it 
make  any  difference  that  the  contract  em- 
braces real  estate,  and  that  the  title,  so  far 
as  Rheinboldt  held  it,  continued  in  him? 
By  whatever  name  the  transaction  is 
described,  the  fact  remains  that  the  obli- 
gation of  the  Kauffmans  to  pay  the  pur- 
chase money  was  absolute ;  it  was  a 
chose  in  action  having  value,  a  legal  claim 
and  demand  enforceable  by  Rheinboldt 
by  action  at  Mw  irrespective  of  his  lien 
as  vendor,  the  retention  of  the  legal 
title  being  only  as  security.  The  install- 
ments, as  they  became  due,  were  rights 
in  action  which  Rheinboldt  might  sell, 
and  payment  of  which,  the  purchaser 
might  enforce  by  suit.  The  several 
amounts  were,  therefore,  within  the 
meaning  of  our  tax  laws,  credits  which, 
by  the  constitution,  are  required  to  be 
taxed.  As  to  the  claim  that  to  tax  these 
sums  would  result  in  double  taxation,  it 
is  enough  to  say  that  although  the  real 
estate  continued  to  stand  in  the  name  of 
the  partnership  on  the  duplicate,  yet,  by 
the  contract,  the  Kauffmans  were  obli- 
gated to  pay  all  taxes  and  assessments, 
and  if  Rheinboldt.  because  of  default  on 
the  part  of  the  Kauffmans,  should  be 
compelled  to  pay  any  such  charge,  such 
payment  would  be  payment  of  a  debt  of 
the  Kauffmans  rather  than  his  own,  and 
a  legal  right  to  collect  of  them  would 
result. 

These  amounts  being  subject  to  taxa- 
tion the  right  of  the  auditor  to  go  back 
for  five  years  and  place  them  on  the 
duplicate  for  simple  taxes,  is  established 
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by  the  case  of  Gager  v.  Proui,  48  Ohio 
St.,  89.  No  question  of  penalty  or  in- 
terest is  involved. 

Judgment  affirmed. 

Von  Seggern,  P ha  res  t!r  Dcivald,  for 
Plaiutift'  in  Error. 

/.  /y.  Foraker  and  A.  C.  Black,  for  De- 
fendants in  Error. 

(To  appear  in  51  Ohio  St.) 


8UPR£MS  COURT  OF  OHIO. 
Viu^AGR  OF  Oak. Harbor  v.  Kallagkk. 

1.  A  muuicipal  corporation  is  not  an  insurer 
againsi  accidents  upon  streets.  It  is  held  to 
reasonable  care  only  in  keeping  them  free  from 
nuisance.  Therefore  it  is  not  bound  to  antici- 
pate improbable  or  unprecedented  events,  and 
provide  against  their  possible  results. 

2.  The  action  below  was  to  recover  for  in- 
juries from  the  falling  of  a  bill  board  erected 
by  citizens  along  the  side  of  one  of  the  streets 
of  Oak  Harbor.  At  the  trial  the  defendant 
contended  that  the  portion  of  the  street  where 
the  board  was  placed  was  not  generally  used  by 
the  public:  that  the  board  was  not  an  obstruc- 
tion and  did  not  interfere  with  the  ordinary 
use  of  the  street  or  sidewalk  near  it ;  that  the 
board  was  constructed  in  a  good,  substantial 
manner  so  as  to  l)e  safe  under  ordinary  circum- 
stances, and  that  at  the  time  of  the  accident  an 
extraordinary  and  unprecedented  wind  was 
blowing,  which  caused  the  board  to  fall  upon 
the  pla:ntifF,  and  evidence  was  given  tending  to 
sustain  the  contention.  Thereupon  counsel  for 
the  village  requested  the  court  to  charge  the 
jury  in  substance  that  if  the  evidence  established 
the  foregoing  propositions  there  could  be  no 
recovery,  which  request  was  refused.  Hctd : 
Such  refusal  was  error. 

(Decided  December  *ir).  1894.) 

Error  to  the  Circuit  Court  of  Ottawa 
county. 

The  defendant  in  error  .sought  to  re- 
cover for  injury  by  reason  ot  the  falling 
upon  her  ol  a  bill  board  which  had  been 
erected  in  one  of  the  streets  of  the  village 
by  citizens  for  the  purpose  of  advertising 
a  church  festival.  She  complained  in  her 
petition  that  the  hoard  had  been  put  up 
sou  e  three  weeks  before  the  accident  bv 


obstruction,  a  hindrance  and  a  nuisance 
in  and  to  said  Water  and  Church  streets, 
and  dangerous  to  persons  passing  by  on 
Water  street,  which  was  one  oi  the  prin- 
cipal streets  of  the  village,  of  all  which 
the  village  authorities  had  full  notice. 
On  the  19th  of  April,  1S89,  while  plain- 
tiff was  lawfully  walking  on  the  sidewalk 
on  the  south  side  of  Water  street  and 
across  Church  street,  which  brought  her 
within  a  few  feet  of  the  north  .side  of  the 
bill  board,  and,  without  fault  or  negli- 
gence on  her  part,  the  board  fell  upon 
iier  and  inflicted  serious  injury.  A  gen- 
eral denial  was  pleaded  in  the  answer.  On 
trial  a  verdict  for  plaintiff  was  rendered. 
Judgment  in  her  favor  iollowed,  which 
was  affirmed  by  the  circuit  court.  To 
reverse  both  judgments  this  proceeding 
in  error  is  prosecuted. 
Spkar,  J. 

Evidence  was  given  at  the  trial  by  de- 
fendant tending  to  show  that  Church 
street  is  sixty-six  feet  in  width,  the  portion 
south  of  Water  street  terminating  at  the 
Portage  river  two  hundred  aild  thirty- 
five  feet  di.stant,  where  there  is  a  dock ; 
that  this  part  of  Church  .street  was  not 
generally  used  by  the  public,  and  by 
those  who  did  use  it  in  a  limited  way 
only,  so  that  the  traveled  part  of  the 
.street  south  from  Water  was  only  about 
twenty  feet  in  width,  the  portion  f»e5m 
the  east  of  that  track  to  the  sidewalk 
on  the  east  side  of  the  street  being  more 
or  less  given  up  to  grass  and  weeds,  and 
used  largely  bj'  adjoining  owners  for 
storing  agricultural  implements  and  for 
showing  them;  that  the  bill- board 
which  was  about  fourteen  feet  long  by 
twelve  feet  high,  was  erected  at  a  place 
in  Church  street  between  the  east  side- 
walk and  the  traveled  track  over  a 
space  which  was  considerably  rough 
and  broken  and  not  convenient  for  driv- 
ing upon,  was  wholly  on  Church  .street 
and  about  three  feet  from  the  .south  line 
of    the   .sidewalk    on    Water    street    and 


certain  persoiis  with  the  knowledge  and ;  parallel  with  it;  that  the  board  was  not 


consent  of  the  council  and  street  comniis- 
.sioner  of  the  village  in  a  street  knowni  as 
Church  street  at  the  inter.section  of  Water 
street  and  close  to  and  along  the  .sotith 
side  of  Water  .street.  The  board  which 
was  some  sixteen  feet  long  and  fourteen 
leet  high,  was  .so.  negligently  set  up  and 
insecurely  .set  on  the  ground  as  to  be  an 


nn  ob.struction  to  travel,  and  did  not  in- 
terfere with  the  ordinary  use  or  travel 
on  the  street  or  sidewalks  near  it. 
Also,  that  the  board  was  constructed  in 
a  good  and  substantial  manner  so  as  to 
be  safe  and  free  from  danger  under  or- 
dinary', circumstances.  Also,  by  both 
parties  tending  to  .show  at  the  time  of 
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the  accident  a  wind  of  extraordinary 
violence  was  blowing  which  caused  the 
board  to  fall  upon  the  plaintiflF.  **  There 
was  a  big  gale  of  wind  that  day;  it 
blew  the  bill-board  over  on  her,"  says 
one  witness ;  *'the  wind  was  blowing 
ver>'  hard,  a  good  deal  harder  than  ordi- 
nary winds,  stronger  than  ordinary  high 
winds,"  says  another;  "a  very  hurri- 
cane," says  a  third;  "a  very  high  wind, 
higher  than  usual,  an  unusually  high 
wind,"  says  a  fourth.  And  more  to  the 
same  effect.  .  As  applicable  to  this  evi- 
dence the  defendant  requested  the  court 
ta  instruct  the  jury  that,  '*if  you  find 
from  the  evidence  adduced,  that  the  bill- 
board was  constructed  in  a  good  and 
substantial  manner,  that  it  was  safe  and 
free  from  danger  under  all  ordinary  cir- 
cumstances, and  that  it  was  so  con- 
structed as  not  to  interfere  in  any  man- 
ner with  the  ordinary  use  of  or  travel 
on  the  streets  or  sidewalks  near  or  about 
it,  and  that  the  fall  of  the  bill-board 
was  caused  by  an  unprecedented  or  ex: 
traordinary  wind  storm — I  say  to  you  that 
you  must  find  for  the  defendant  in  this 
action." 

The  instruction  was  not  given  either 
in  form  or  substance,  but  the  charge 
as  given  permitted  the  jury  to  return  a 
verdict  for  the  plaintiff  notwithstanding 
they  might  find  that  the  conditions  as- 
sumed in  the  request  were  established 
by  the  evidence. 

In  this  we  think  the  trial  court  erred. 
A  municipal  corporation  is  not  an  in- 
surer against  accidents  upon  its  streets 
and  sidewalks.  It  is  held  to  reasonable 
care  only  in  the  keeping  of  its  streets 
free  from  nuisance;  impracticable  things 
are  not  required,  nor  is  the  municipality 
bound  to  anticipate  improbable  or  un- 
precedented events  and  provide  against 
their  possible  results.  To  be  bound  to 
provide  against  unprecedented  storms, 
therefore,  is  to  be  required  to  use  ex- 
traordinary, or  the  highest  degree  of 
care.  Hence,  in  this  case,  if  the  bill- 
board was  not  in  itself  a  nuisance,  i.  e., 
if  it  was  so  placed  as  not  to  interfere  in 
any  manner  with  the  ordinary  use  of  or 
travel  on  the  streets  or  sidewalks  near 
or  about  it,  and  was  constructed  in  a 
good  substantial  manner,  so  that  it  was 
safe  and  free  from  danger  under  all.  or- 
dinary circumstances,  and  its   falf  was 


caused  by  an  extraordinary  or  unpre- 
cedented wind  storm,  the  village  could 
not  be  held  liable.  Chase  v.  Cleveland^ 
44  Ohio  St.,  506 ;  Railway  Co.  v.  Brig- 
ham,  29  Ohio  St.,  874;  1  Ain.  &  Eng. 
Ency.'Of  Law,  176,  177;  same,  vol.  24, 
p.  91;  2  Dillon's  Mun.  Corp.,  sec.  1019; 
Chicago  V.  MoGiven,  78  111.,  847;  Quincy 
V.  Barker,  81  111..  800 ;  jSr^w;*  v.  Glas- 
gow, 67  Mo.,  166 ;  Fieri  v.  St  Louis,  69 
Mo..  841;  Howard  v.  North  Bridge- 
water,  16  Pick.,  \%^\  Jones  v.  Boston,  104 
Mass.,  76;  Hewison  v.  New  Haven,  84 
Conn.,  186 ;  Allegheny  v.  Zimmerman,  95 
Pa.  St.,  287. 

Judgments  reversed  and  cause  re- 
manded. 

C  /.  York  and  George  Kinney,  for 
Plaintiff  in  Error. 

Fine  frock  &  Garver  and  /.  T.  Marshall, 
for  Defendant  in  Error. 

(To  appear  in  61  Ohio  St.) 


SUPRSKE  COURT  OF  OHIO. 
New  Cases 


.  Cases  filed  in  the  Supreme  Conrt  of  Ohio 
since  December  26,  1894 : 

43l'9.  Nelson  A.  Riggan  v.  Josiah  Hopkins, 
edmV,  etc.  Error  to  the  Circuit  Court  of 
Fayette  county.  Van  Deman  &  Chaffin; 
Harper  &  Harper. 

4330.  The  Metropolitan  Life  Insurance  Co. 
V.  Anna  Walsh.  Error  to  the  Circuit  Court  of 
Cuyahoga  county.  Adams  &  Hotze;  J.  W. 
Holconib. 

4331.  James  A.  Wing  v.  William  R.  Wing  ct 
al.  Error  to  the  Circuit  Court  of  Knox 
county.     F.  V.  Owem 

4332.  H.  P.  Chapman,  Treasurer  of  Lorain 
county.  Error  to  the  Circuit  Court  of  Lorain 
county.    E.  G.  Johnson ;  Boynton  &  Horr. 

4333.  Frank  L.  Sikes  v.  The  Commissioners 
of  Scioto  county.  Error  to  the  Circuit  Court 
of  Scioto  county,  Bannon  &  Bannon;  John 
C.  Milner. 

4334.  Vina  Himmqnd,  adm'x,  v.  The  Penn- 
sylvania Co.  Error  to  the  Circuit  Court  of 
Mahoning  county.  James  Kennedy;  J.  R. 
Carey. 

4335.  The  Lake  Shore  &  Michigan  South- 
ern R.  R.  V.  Curtis  Starkey.  Error  to  the 
Circuit  Court  of  Lucas  county.  E.  D.  Potter, 
Jr.;  Scribner  &  Hurd. 

4336. _  Samuel  L.  Mannix  et  al.  v.  David 
Eikenberry,  ex'r.  Error  to  the  Circuit  Court 
of  Preble  county.  J.  A.  Gilmore ;  Risinger  & 
Risinger;  R.  W.  Quinn;    Fisher  &  Vaughan. 

4337.  F.  J.  Wilson  v.  Randall  Ayers.  Error 
to  the  Circuit  Court  of  Preble  county  J..  A. 
Gilmore ;  J.  W.  King ;  Fisher  &  Vaughan. 
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COMBniNlCATIONS  SOLICITED. 

Contributions,  items  of  news  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisfns  on  various  law  questions;  addresses 
on  legal  topics,  or  discussions  upon  points  of 
interest^  as  well  as  important  decisions,  are 
solicited  from  members  of  the  bar  and  those 
interested  in  legal  proceedings. 


We  present  this  week  in  the  Ohio  Decisions 
a  collection  of  cases  of  unusual  importance. 
The  cases  of  Grant ^v.  Brouse  et  at.,  deciding 
that  a  firm,  one  of  the  members  of  which  is  a 
member  of  a  school  board,  cannot  legally  con- 
tract with  the  board,  decision  by  Judge  Voris 
in  Summit  county,  and  the  case  of  the  Stale 
ex  rel.  Peabody  v.  School  Examiners  oj 
Lorain  County,  deciding  that  the-  action  of 
school  examiners  revoking  a  teacher's  certifi- 
cate is  final;  decision  by  Judge  Nye,  we  believe 
are  the  first  decisions  to  be  reported  under  the 
statutes  which  they  construe.  The  two  Cir- 
cuit Court  cases  on  the  subject  of  the  settle- 
ment of  estates  are  important  decisions  in 
probate  practice,  and  the  Cuyahoga  Circuit 
Court  case,  deciding  as  to  advancement  of 
cities,  is  a  valuable  contribution  ta  municipal 
law. 


A  bill  for  divorce  has  been  filed  in  the 
Wayne  county  (Mich.)  Circuit  Court,  on  behalf 
of  a  young  man  who  contends  that  he  was  too 
young  when  he  took  unto  hifnself  a  wife,  and 
who  now  desires  the  court  to  dissolve  his  re- 
lations. The  applicant  for  divorce  is  Orien  A. 
Fisher.  He  recites  that  Feb.  1,  l394,  he  was 
married  to  Minnie  D.  Carpenter  at  the  village 
of  Wayne,  and  that  he  was  then  a  minor,  being 
but  seventeen  years  of  age.  He  also  recited 
Ihat  he  has  not  lived  with  his  Mnfe  since  he  be- 
came eighteen  years  of  age;  The  applicant  at- 
tained the  age  of  eighteen  Jan.  l,of  the  present 
year.  The  sole  ground  for  divorce  set  forth  is 
that  Fisher  was  under  age  when  he  entered 
into  the  contract,  and  therefore  asks  that  the 
marriage  may  be  annulled. 


Judge  Pugh,  at  Columbus,  has  overruled  the 
demurrer  to  the  petition  in  the  case  of  the 
Central  Trust  Co.  v.  Stevenson  Burke  et  al. 
This  is  the  famous  eight-million -dollar  Hock- 
ing Valley  case.  We  shall  publish  the  decision 
in  full,  at  an  early  day. 


One  of  the  most  prominent  and  well  known 
insurance  agents  in  Ohio  has  been  arrested  at 
Akron  for  issuing  policies  on  the  (Farmers  and 
Mechanics  Insurance  company,  of  Alexandria, 
Va..  the  comp'iny  not  having  complied  with  the 
statutes  of  Ohio  in  regard  to  the  depositing  of 
bonds.  The  arrest  was  ma^e  at  the  instance  of 
the  state  insurance  department  and  it  will  be 
made  a  test  case. 


A  novel  suit  was  recently  decided  by  the  Su- 
preme Court  of  Mississippi.  An .  old  law  al- 
lows damages  of  $50- a. day  against  railroads 
failing  to  place  at  all  public  crossings  a  sign 
of  certain  dimensions  containing  the  words, 
"  Look  Out*  for  the  Locomotive,"  such  fines  to 
go  to  the  State  Board  of  EducatioiL  At  one 
point  the  Mobile  &  Ohio  Railroad  has  failed  to 
comply  with  this  requirement  literally,  and  a 
suit  was  brought  in  favor  of  the  State  Board  of 
Education  to  recover  the  damages,  amounting 
to  something  like  $500,000.  The  road  had  a 
sign  of  much  larger  dimensions  than  required, 
with  the  words  "  Railroad  Crossing  "  painted 
thereon,  which  the  court  decided  met  the  re- 
quirements. 

Governor  McKinley  and  Attorney-General 
Richards  have  been  called  upon  to  pass  on 
some  very  unusual  extradition  papers.  They 
came  from  Tennessee,  and  were  about  as  Jr- 
regnlar  as  they  well  could  be.  It  is  a  remark- 
able fact  that  about  one-half  of  the  applica- 
tions for  extradition  that  come  here  from  the 
Southern  states  are  irregular  and  have  to  be 
returned  for  correction.  The  one  in  question 
was  for  J.  H.  Fergt|son,  under  arrest  in  Chatta- 
nooga for  obtainitig  |700  from  a  Chattanooga 
merchant  by  false  pretenses,  and  the  chief  of 
detectives  of  Chattanooga  presented  it.  It  was 
based  on  the. mere  application  of  a  private  cit- 
izen to  the  Governor,  and  was  accompanied 
only  by  a  copy  of  a  justice's  warrant  Fergu- 
son 'was  a  commercial  traveler  who  had  repre- 
sented a  Cincinnati  house,  and  got  a  worthless 
check  for  $100  cashed  on  the  pret^nde  that  he 
was  still  with  the  firm.  The  requisition  was 
returned  to  the  Governor  of  Tennessee  for  cor- 
rection. 
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Oa  the  8th  inst,  in  the  United  States  Circuit 
Court,  sitting  at  Cincinnati,  Judges  Tait,  Ricks, 
and  Severens  on  the  bench,  a  decree  ol  fore- 
closure sale  of  the  Toledo,  Ann  Arbor  and 
Northtim  Michigan  Railroad  was  ordered, 
after  elaborate  arguments  on  all  sides.  The 
court  appointed  Harry  Blanchard,  of  Detroit, 
master  commissioner  to  sell  the  road. 

Judges  Day,  Moore  and  Seney,  of  the  Third 
Circuit  Court,  recently  sat  in  chambers  at  Find- 
lay,  and  heard  the  motion  for  a  stay  of  execution 
and  new  trial  in  the  case  ol  Michael  McDon- 
ough,  sent  up  from  Hardin  county  on  the 
charge  of  murder,  and  now  in  the  penitentiary 
annex  at  Columbus,  under  sentence  to  be  hung. 
The  court  ordered  a  suspension  of  sentence 
until  March  12tli,  when  the  case  will  be  heard 
in  regular  session  of  the  court  at  Kenton.  Mc- 
Donough  killed  his  wife. 

The  Court  of  Appeals  of  the  District  of 
Columbia  has  tffirnied  the  decision 
of  the  District  Supreme  Court  refusing 
to  grant  the  Miles  Sugar  Manufacturing  and 
Planting  Company,  of  Louisiana,  a  mandamus 
compelling  Secretary  Carlisle  and  Internal 
Revenue  Commissioner  Miller  to  proceed 
'  under  the  law  awarding  sugar  bounties,  not- 
:  withstanding  its  repeal  by  the  new  tariff  law. 
The  case  was  brought  as  a  test  suit  An  ap- 
peal to  the  United  States  Supreme  Court  is  yet 
open  to  the  planters,  the  case  having  gone 
agaitfst  them  in  all  inferior  tribunals.    . 


Erastus  Wiman's  appeal  from  his  conviction 
for  forgery  in  the  second  degree,  has  been 
argued  before  the  general  term  of  the 
Supreme  Court  of  Kew  York.  The  appeal 
was  argued  by  General  Tracey  in  behalf  of 
Wiman.  One  of  his  points  was  that  Judj^e 
Ingraham,  before  whom  Wiman  was  tried, 
had  refused  to  char^'e  the  jury  that  they 
were  to  decide  if  Wiman  haci  made  the 
indorsement  with  criminal  intent  Assistant 
Attorney-General  Lindsey  argued  for  the  peo- 
ple.    Decision  was  reserved. 


The  work  of  selecting  a  jury  for  the  third 
trial  of  the  action  of  William  R.  Laidlaw  to  re- 
cover !^1 00,000  damages  from  Russell  Sage,  on 
the  ground  that  Sage  made  a  bomb  shield  of 
Laidlaw,  has  been  commenced  before  Justice 
Patterson  of  the  Common  Pleas  Court  of  New 
York  City  On  the  first  trial  Justice  Andrew 
dismissed  the  case,  holding  that  Laidlaw  failed 
to  show  that  Sage  had   removed  him  from   a 

E Lice  of  safety.  At  the  secon-  trial  the  jurv 
rought  in  a  verdict  of  ;f 25,000  in  favor  of  Laici- 
law.  In  both  cases  the  general  term  ordered 
a  reversal. 


'  .  The  decision  rendered  in  the  Supreme  Couft 
6f  Wisconsin,  recently,  in  the  case  of  Dwight 
'R,  Dix,  Plaintiff  in  Error,  v.  The  State  of 
Wisconsin^  Defendant  in  Error,  arouses  great 
interest  in  that  section.  Dix  was  sent  to 
Waupun  penitentiary,  from  Judge  Parish's 
court  at  Ashland,  on  conviction  for  embezzle- 
ment His  attorney, '  Frederick  A.  Teall,  of 
Eau  Claire,  maintained  that  the  State  had  not 
shown  the  commission  of  an  offense  in  Ash- 

/l|ki|d  county,  and  consequently  the  court 
could  not  legally  proceed  to  judgment  and 
aentence.  The  Supreme  Court  sustained  this 
view  and  reversed  Judge  Parish's  decision. 
This  Supreme  Court  decision  is  the  first  which 
distinctly  adjudicates  the  question  raised  by 
Attorney  Teall.  Dix  was  traveling  for  the 
Ashland  branch  of  Armour  &  Co.,  but  accord- 
ing to  the  Supreme  Court  decision,  his  failure 

,  to  account  to  the  house  there  for  moneys  coU 
lected  did  not  constitute  embezzlement  in 
Ashliand  county.  It  is  a  complicated  technical 
question,  therefore,  where  the  embezzlement 
was  committed  and  where  he  can  lie  tried; 


A  recent  decision  of  the  United  States  Su- 
preme Court  that  the  statute  of  limitations 
runs  against  claims  growing  out  of  alleged  in- 
fringements of  patents,  as  well  as  other 
claims,  is  likely  to  have  an  important  bearing 
on  many  important  pending  suits.  The  deci- 
sion w!ts  given  in  a  suit  of  C.  C  Campl)ell 
against  the  city  of  Haverhill,  Mass.,  for  dam- 
ages for  an  alleged  infringement  of  the  Kuibbs 
patent  relief  valve  used  on  the  steam  fire 
endues  of  that  city.  Campbell  has  a  similar 
sutt  against  the  city  of  New  York,  begun  in 
1877,  in  which  the  damages  claimed  now 
amount  to  over  $11,000,000.  The  city  has 
already  spent  over  $100,(XX)  in  defending  the  , 
suit 


The  infirmary  directors  of  both  Erie  and 
Huron  counties,  whose  term^  of  office  for  which 
they  were  elected  had  not«  expired  when  they 
were  legislated  out  of  office  by  the  pro^ 
visions  of  the  "Reed  law"  (91  O.  L.,  p. 
237),  have  not  stepped  down  and  out  of 
their  offices  as  was  contemplated  by  the 
law.  They  claim  that  the  law  .is  unconstitu- 
tional, and,  therefore,  intend  to  hold  their 
positions  until  the  courts  have  passed  upon  the 
validity  of  the  law.  It  is  said  that  proceedings 
in  both  fiia»</<»if //J  and  quo  warranto  will  soon 
be  commenced  in  the  Supreme  Court  of  Ohio 
to  test  the  law.  The  principal  ground  t^ken 
is  that  the  law  is  not  uniform  in  ics  operation, 
and  is  therefore  in  contravention  of  the  consti- 
tution. 
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Judge  Buchwalter,  of  the  Hamilton  County 
Common  Pleas  Court,  has  delivered  an  elabo- 
rate opinion  in  the  case  of  the  extradition  of 
Rev.  A.  S.  Hampton,  colored,  demanded  by 
JKentucky,  for  shooting  4ind  wounding  a  Mr. 
Dunham,  in  Green  county,  of  that  state. 
\^en  Hampton  was  first  before  the  court  his 
lion  or  had  refused  to  deliver  him,  unless  he 
bad  assurance  from  the  Governor  of  Kentucky 
and  from  the  judge  of  the  trial  court  that 
Hampton  would  be  protected  from  mob  vio- 
lence and  that  he  would  be  given  a  fair  trial. 
The  court  said  no  such  assurance  had  been 
received.  He  found  both  the  indictment  and 
the  requisition  defective  in  form,  but  on  the 
border  ground  of  securing  the  rights  of  the 
prisoner,  ^the  court  held  that  he  was  justified 
in  refusing  to  surrender  Hampton.  The  pre- 
sumption that  he  would  die  v;ithout  legal 
process,  if  sent  back,  had  not  been  rebutted  by 
proof  of  any  kind. 

The  judge  cited  statistics  of  nineteen  lynch- 
ings  in  Kentucky  within  a  comparatively 
short  time  and  recalled  the  fact  that  one  of  the 
victims  had  been  surrendered  by  his  court 
The  court  felt  the  obligation  to  perform  a 
moral  duty  in  this  case  which  could  not  be  en- 
forced by  mandamus  or  other  proceedings. 
He  was  willing  to  remand  the  prisoner  upon 
proper  indictment  and  requisition  if  the  Gov- 
ernor or  other  authorities  had  provided  a  force 
to  protect  him  from  violence  and  injure  an  im- 
partial trial.  This  had  not  been  done  and  he 
felt  bound  to  discharge  the  prisoner. 

So  much  interest  was  taken  in  the  case  that 
other  judges  left  their  benches  to  listen  to  the 
delivery  of  the  court*s  decision. 


The  Board  of  State  Charities  has  been  asked 
to  pass  judgment  upon  a  peculiar  violation  of 
state  courtesy.  The  infirmary  authorities  of 
Jefferson  county  have  appealed  to  Attorney- 
General  Richards  and  the  board  to  know  if 
there  is  any  authority  by  which  they  can  pre- 
vent the  poor  authorities  of  West  Virginia  from 
sending  paupers  across  into  Ohio  to  become  a 
burden  upon  Jefferson  county.  The  practice 
of  the  West  Virginians  has  been  to  ship  the 
paupers  across  the  Ohio  river,  pay  a  month's 
rent  for  them  in  some  little  shanty,  and  at  the 
end  of  that  time  the  paupers  would  come  updn 
Jefferson  county  for  si^pport 

This  flagrant  abuse  is  possible  under  the 
laws,  as  no  statute  ^zists  to  prevent  it  The 
Jefferson  county  people  were  informed  that 
their  only  recourse  was  to  return  the  paupers 
in  the  same  wajy,  and  keep  them  traveling  back 
and  forth  until  the  West  Virginia  authorities 
tire  of  the  practice. 


THE  INflSRITANCS  TAX. 

One  of  the  most  important  test  suits  of  the 
year,  so  far  as  the  state  of  Ohio  is  concerned, 
is  about  to  come  before  the  Circuit  Court  of 
Hamilton  County,  to  test  the 'constitutionality 
of  The  Dodge  Inheritance  Tax  haw. 

The  suit  in  Cincinnati  is  an  action  in  man- 
damus brought  by  Prosecuting  Attorney 
Swartz  against  Probate  Judge  Ferris  to  compel 
him  to  take  the  steps  which  the  law  requires 
to  carry  out  its  provisions.  This  j  udge  Ferris 
has  refused  to  do,  alleging  as  the  reason  for 
his  refusal  the  '  unconstitutionality  of  the 
statute. 

The  array  of  legal  talent  in  the  case  prom- 
ises to  be  very  notable.  Many  of  the  best 
attorneys  in  Ohio  are  interested,  either 
directly  or  indirectly,  in  the  questions  raised. 
Hon.  Thos.  McD^ugal  and  Hon.  John  W.  War- 
rington, of  Cincinnati,  and  Judge  Boy n ton,  of 
Cleveland,  will  appear  for  Judge  Ferris,  and 
the  prosecuting  attorney  will  be  assisted  by 
Attomey-Qeneral  Richards. 

The  attorney-general  believes  the  law  is  con- 
stitutional, yet  admits  there  are  some  points 
upon  which  there  may  be  some  doubt  The 
opponents  of  the  statute  will  fight  it  on  a 
nujiber  of  grounds.  They  will  not  only  call 
in  question  the  constitutionality  of  the  inher- 
itance tax  principle,  but  will  attack  this  par- 
ticular statute  on  the  ground  that  its  graduated 
scale  of  taxation  is  inconsistent  with  the 
requirement  of  uniformity  in  the  state  consti- 
tution, and  that  the  exemption  of  estates 
under  $20,000,  while  other  estates  over  that 
amount  are  taxed,  is  also  in  vio  ation  of  the 
same  principle.  This  la^t  is  generally  con- 
sidered the  most  vulnerable  point  in  the  law 
by  its  friends,  and  there  are  many  who  wish 
the  statute  had  been  drawn  to  exempt  $20,000 
of  every  estate.  As  it  is,  if  an  estate  is 
appraised  at  $20,001  it  must  pay  1  per  cent 
tax,  while  if  its  appraisal  only  reaches  |19,999 
it  pays  no  tax  at  all. 

Attorney-General  Richards  is  reported  to 
have  said,  in  speaking  of  this  particu^r  law, 
that  "  whether  the  law  is  constitutional  or  not 
is  a  question  which  we  must  now  leave  to  the 
decision  of  the  courts,  but  regarding  the  con- 
stitutionality of  the  general  principle  of  in- 
heritance taxation  under  the  lundameutal  law 
of  Ohio,  I  do  n6t  believe  there  is  any  reasona- 
ble doubt  This  law  may  be  invalid  because  of 
some  minor  feature  or  defect,  but  the  princi- 
ple will  not  be  effected  by  it  If  we  fail  in 
this  case,  it  will  simply  serve  to  point  the  way 
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to  framing  another  statute  that  will  avoid  the 
weakness  of  this,  should  any  be  found  by  the 
courts  to  exist  Broadly  speaking,  this  law  or 
a  modification  of  it  is  certainly,  in  my  opinion, 
to  be  ultimately  upheld  by  the  Supreme  Court 
of  the  state/* 


JUSTICE  THE  FIRST  SXQUISITS. 

.    The  action  of  Judge  Buchwalter,  of  Cin- 
•cinnati,  in  refusing  to  surrender  Rev.  A.  H 
^mpton   to   the   authorities    of    Kentucky, 
because  he  had  reason  to  fear  that  legal  pro- 
tection and  a  fair  trial  would  not  be  afforded 
him,  has  caused  the  organization  of  a  local 
branch  of  the  Anti-Lynching;  League  of  the 
United  States  in  that  city.    The  decision  of  the 
court  in  that  case  has  commanded  wide  atten- 
tion, and  it  is  more  than  probable  that  some 
legislation  embracing  the  idea  advanced  by 
Judge    Buchwalter    in    his    now     celebrated 
opinion,  will    be  incorporated    in  the  laws. 
The  necessity  for  something  of  the  kind  is  be- 
coming more  apparent  every  day,  on  account 
of  the  numerous  lynching  affairs,  especially  in 
the  South.    The  idea  prevails  that  the  machin 
ery  of  the  law  should  be  invoked  to  protect  a 
criminal  and  insure  him  a  faiV  trial,  instead  of 
turning  him  over  to  a  mob  that  is  impatient 
to  lynch  him  without  the  semblance  of  a  hear- 
ing or  the  determination  of  the  question  of 
his    guilt.    The    courts    should    not    become 
particeps  criminis  by  surrendering  prisoners 
in  cases  where  the  judge  is  morally  positive 
that  their  death  by  violence  will  follow.     As 
Judge  Buchwalter  well  expressed  himself,  there 
is  a  moral  duty  to  perform,  which  cannot  be 
enforced  by  mandamus,  as  the  presumption 
that  he  (Hampton)  would  die  without  legal 
process  had  not  been  rebutted  by  proof  of  any 
kind. 


Judge  Buchwalter*s  decision  may  mean 
much  in  future  litigation  of  this  kind.  At  the 
present  time  it  means  that  those  who  a^e  en- 
gaged in  fugitive  hunting  merely  for  the  sake 
of  having  a  lynching  bee,  are  likely  to  have 
their  sport  spoiled  north  of  the  Ohio  river. 
The  case  of  Kentucky  should  not  be  singled 
out  for  a  horrible  example.  When  the  execu- 
tive of  any  state,  North  or  South,  refuses  to 
guarantee  a  fair  trial  to  a  prisoner,  he  should 
not  be  surrendered  to  that  state  if  apprehendf  d 
beyond  its  jurisdiction.  Justice  should  not  be 
sectional,  but  universal.— d>A/(7  State  Journal. 


NE0LI6BNCS. 

When  that  of  a  Fellow  Servant  is  not  a  DefeoM  — 

Preaumptive  Prool 

[The  Circuit  Court  of  the   United  8Ute*  lor  the 
Northern  District  of  Ohio,  Weiitem  Diviftloo.] 

The  Parmbrs*  Loan  and  Trust  Company  bt 
AL.  V.  The  T013D0,  Ann  Arbor  and  North 
Michigan  P  xway  Company  rt  al. 
y.  The  oegli^nce  of  a  fellow  servant  in 
making  up  a  railwajr  train,  in  placing  an  oil 
car  in  c^ose  proximity  to  the  locomotive,  in 
violation  of  tne  rules  of  the  company,  consti- 
t  .tea  no  defense  to  an  action  for  damages. 
againUthe  company,  unleaa  such  negligence 
was  the  proximate  cause  of  the  injury. 

2.  Finding  of  lact  as  to  cause  of  an  injury. 

3.  The  giving  way  of  a  railroad  embank* 
ment  in  process  of  construction,  upon  which 
earth  haa  been  deposited,  and  the  track  raised 
but  a  lew  houra  before  the  accident,  lurnishea 
presumptive,  proof  of  negligence  upon  the 
part  of  the  company. 

4.  Finding  aa  to  damages  for  loss  of  life. 

Report  of  Special  Master  upon  the  pe- 
titions of  Cassie  Alberts,  administratrix  of 
George  Alberts,  deceased^  and  of  Ida  B, 
BeatUieu,  administratrix  of  the  estate  of 
Sitvio  H,  Beaulieu,  deceased.. 

Bissell  6f  GarrUl,  Toledo,  JusHce  & 
Lairy,  I^ogansport,  Ind.,  and  Chas,  //. 
Kline,  for  Plaintiffs. 

A,  L,  Smith,  Tbledo,'  for  Defendant. 
To  the  Honorable  Judges  of  the  Circuit 
Court: 

On  the  6th  and'  25th  days  of  April, 
1894,  respectively,  orders  were  made  re- 
ferring the  matters  set  forth  in  the  com- 
plainant's petitions  to  the  undersigned,  as 
Special  Master,  "to  ascertain,  compute, 
and  report  at  the  next  term  of  this  court, 
the  damages  of  the  petitioners  and  those 
whom  they  represent.** 

In  pursuance  of  such  order,  I  have, 
from  time  to  time,  heard  such  testimony 
as  the  parties  oflFered. 

It  was  stipulated  that  the  testimony  in 
each  case  should  be  admissible  in  the 
other,  as  far- as  applicable,  and  that  it 
should  be  taken  in  shorthand  by  George 
W.  Smith,  stenographer,  whose  fees  should 
be  taxed  as  a  part  of  the  costs  made  on 
said  petitions.  It  was  also  stipulated 
that  the  signatures  of  witnesses  exam- 
ined be  waived  in  the  longhand  report  of 
their  testimony,  and  that  the  same  might 
be  used  and  considered  as  if  signed  by 
the  witnesses,  all  of  which,  ivith  the 
ouraerous  exhibits  presented,  is  herewith 
submitted.' 

I  have  b^en  greatly  aided  by  the 
thoughtful  and  candid. discussion  of  the 
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evidence  by  counsel  on  both  sides. 

From  the  evidence  submitted  I  make 
•  the  conclusions  hereinafter  set  forth. 

That  the  Court  may  the  more  readily 
see  the  basis  upon  which  my  conclusions 
rest,  I  desire  to  make  such  references  to 
the  evidence  as  may  be  practicable,  with- 
out making  my  report  too  voluminous. 

On  the  25th  of  October,  1893,  George 
Alberts,  the  husband  of  the  petitioner, 
Cassie  Alberts,  of  whose  estate  she  is  ad- 
ministratrix, and  Silvio  H.  Beaulieu,  the 
husband  of  the  petitioner,  Ida  B.  Beau- 
lieu,  and  of  whose  estate  she  is  adminis- 
tratrix, were  killed,  while  in  the  employ- 
ment of  Wellington  R.  Burt,  the  receiver 
of  the  defendant  railway  company.  As 
the  whole  case  centers  about  their  death, 
a  brief  statement  leading  up  to  the  catas- 
trophe will,  be  necessary. 

The  railway  which  the  receiver  was  at 
that  time  and  still  is  operating,  between 
the  stations  of  Hamburgh  Junction  and 
Pettysville,  passed  over  two  tamarack 
swamps,  known  as  the  north  and  south 
,  marshes.  There  was  considerable  testi- 
mony relating  to  the  north  marsh,  but  it 
may  all  be  disregarded,  as  the  events  con- 
nected with  this  case,  are  confined  to  the 
south  marsh.  /. 

The  roadbed  across  this  marsh  was 
originally  built  nine  or  ten  years  ago.  and 
was  from  one  and  a  half  to  two  feet  high. 
There  was  no  evidence  that  there  had 
ever  been  any  unusual  sinking  of  the 
roadbed.  To  improve  the  track  and  do 
away  with  a  steep  grade  on  the  nor^h  side 
of  the  marsh,  the  receiver,  through  his 
general  manager,  Mr.  Ashley,  determined 
to  raise  the  roadbed  or  embankment 
across  tbis  marsh,  to  a  height  of  ei^ht  or 
nine  teet.  Work  was  commenced  on  the 
2d  of  October  and  continued  until  the 
25th  of  October  It  is  not  clear  whether 
the  embankment  was  considered  as  fin- 
ished at  that  time,  or  not.  Mr.  Riggs, 
the  chief  engineer,  said  it  still  lacked 
two  or  three  inches  of  being  up  to  the 
required  grade.  Mr.  Stein,  the  master  of 
construction,  seemed  to  think  it  was  com- 
pleted, and  spoke  of  the  work  train  tak- 
ing the  men  to  Howell,  as  if  they  had 
finished  that  job,  but  as  tbe  men  boarded 
at  Howell,  that  circumstance  may  have 
been  nothing  more  than  the  usual  going 
home  at  night.  It  is  not  very  import^t 
whether  it  was  considered  finished  or 


not.  A  trainload  of  earth  was  dumped 
on  the  embankment  at  the  place' where 
the  accident  afterwards-occurred,  between 
four  and  five  o'clock  in  the  afternoon  of 
October  25th.  The  work  train  passed 
over  the  track  twice,  after  that;  about  a 
quarter  past  five  o'clock,  a  passenger 
train  passed  over  it.  Between  six  and  * 
seven  o'clock  a  freight  train  of  twenty- 
seven  cars,  drawn  by  a  heavy  locomotive, 
left  Hamburgh  Junction,  bound  north. 
When  about  one-half  or  two-thirds  of  the 
way  across  the  marsh,  the  track  and  the 
embankment  under  the  lo<^omotive  slid 
off" to  the  east;  the  locomotive  and  tender, 
and  seven  cars  were  derailed,  the  loco- 
motive thrown  over  on  its  side  near  the 
foot  of  the  embankment,  the  cab  being 
thrust  two  or  th  ee  feet  into  the  soft 
muck  of  the  marsh,  beyond  the  foot  of 
the  embankment. 

A  flat  car  carrying  an  oil  tank,  was 
next  to  the  tender.  The  tender  was 
doubled  iiround  and  lying  next  to  the 
engine,  its  rear  being  towards  the  front 
of  the  engine.  The  oil  tank  was  lying 
one  end  on  the  tender  and  the  otiier 
upon  the  bank.  The  oil  ran  out  through 
a  crack  in  the  tank,  down  the  bank  on  to 
the  tender,  and  into  the  cab,  which  took 
fire  and  burned  up. 

George  Alberts,  who  was  the  fireman 
on  the  locomotive,  and  Silvio  H.  Beau- 
lieu,  who  was  the  engineer  on  the  loco- 
motive, were  never  after  seen,  and  no 
portion  of  their  remains  that  could  be 
identified  was  found. 

The  right  of  the  complainants  to  re- 
cover in  this  case,  and  the  liability  of  the 
defendant  must  depend  upon  where  the 
responsibility  for  the  accident  shall  be 
found  to  rest. 

On  behalf  of  the  complainiants,  it  is 
claimed  that  the  acciclent  was  due  to  the 
faulty  constructi  m  of  the  embankment 
across  the  marsh,  and  the  want  of  such 
care^  and  attention  as,  under  the  circum- 
stances, ordinary  prudence  required; 
that  the  embankment  sloughed  off,  or 
slid  away  on  the  east  side,  causing  the 
engine  to  fall  over  on  its  side. 

On  behalf  of  the  defendant,  i^  is 
claimed  that  the  accident  was  due  to  the 
sinking  or,  giving  way  of  tKe  foundation 
under  the  embankment ;.  that  that  was  a 
latent  defect,  not  discoverable  by  ordi- 
nary means,  and  that  the  defendant,  hav- 
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itig  exercised  all  the  care,  and  taken  all 
the  ..precautions  which  a  reasonable  pru- 
dence would  require  in  constructing  the 
embankment,  is  not  liable. 

Before  proceeding  to  the  consideration 
of  the  main  questions  involved,  I  desire 
to  dispose  of  two  minor  matters. 

It  was  urged  with  much  persistence 
by  one  of  the  counsel,  on  behalf  of  the 
defendant,  that  the  complainants  having 
alleged,  in  their  petition,  that  "the  g^ade 
of  said  road  »eillt6.J he  ground  and  earth 
theretmder  giving  way,  and  slid  out  on 
the  east  side  and  toppled  over,  etc 
,  could  not  base  their  claims  upon  any 
other  theory  than  that  of  the  sinking 
or  giving  way  of  the  foundation  under- 
neath the  embankment,  that  is,  the  soft 
muck  of  the  marsh. 

I  can  not  agree  with  the  counsel's  con- 
struction of  the  phraseology  of  the  alle- 
gation in  the  petition,  or  the  conclusions 
which  he  drew  from  it,  but  do  not  think 
it  necessary  to  discuss  the  subject. 

In  the  amended  answer  of  the  defend- 
ant, it  was  alleged  that  the  complainants 
could  not  recover  by  reason  of  the  con 
tributory  negligence  of  a -fellow  servant 
of  their  decedents,  in  making  up  the 
train,  and  placing  an  oil  car  next  to  the 
locomotive,  in  violation  of  an  established 
order  of  the  defendant.  I  have  npt  been 
furnished  with  a  copy  of  the  amended 
.  answer,  but  such  is  my  recollection  of  the 
allegation.  No  evidence  was  offered  to 
show  any  such  order. 

It  was  not  contended  that  the  placing 
of  the  oil  car  next  to  the.  engine  con- 
tributed in  any  way  to  the  derailment 
of  the  train,  but  that  it  may  possibly 
have  contributed  to  the  death  of  the  en- 
gineer and  fireman.  The  mast .  that 
could  be  claimed  for  it,  would  be  that 
it  may  have  aggravated  the  injury.  But 
that,  as  a  qtiestion  of  fact,  is  purely 
speculative,  and  not  supported  by  any 
evidence.  If  the  men  were  dead  when 
the  fire  broke  out,  then  the  placing  of  the 
oil  car  next  to  the  engine  was  of  no  con- 
sequence. It  did  not  contribute  to  their 
death.  There  is  not  much  positive  evi- 
dence on  the  subject,  and  the  conclu- 
sions must  be  rather  from  inference  than 
from  positive  proof.  Some  time  elapsed 
between  the  derailment  of  the  train,  and 
the  breaking  out  of  the  fire,  not  much, 
jt  is  true,  but  some  time,  perhaps  two 


minutes  more  or  less.  No  outcry  was 
heard,  and  they  had  not  been  able  to  ex- 
tricate themselves  from  the  muck. 
When  the  conductor,  Fludder,  reached, 
the  engine,  standing  where  he  could  put 
his  hand  on  it,  he  could  hear  no  sound 
of  human  voice.  Brakeman  Good,  on 
the  other  side  of  the  fire,  shouted  to  his 
brother  brakeman,  but  received  no  re- 
sponse. The  engine  had  been  thrown 
over  and  the  cab  tfirust  two  or  three  feet 
into  the  soft  muck  of  the  marsh.  The 
contents  ot  the  tender,  doubtless  several 
tons  in  weight  of  coal,  had  been  over- 
turned into  the  engine  and  cab,  the  door 
of  the  fire  box  was  opened,  and  its  con- 
tents had  been  emptied  into  the  cab; 
such  portions  of  the  remains  of  the  en- 
gineer and  fireman  as  were  afterwards 
found,  were  taken  from  the  hole  made 
by  the  cab  in  the  muck,  at  the  foot  of  the 
embankment.  I  think,  therefore,  that 
the  preponderance  of  the  evidence  indi- 
cates that  the  death  of  the  engineer  and  • 
fireman  was  caused  by  the  derailment 
and  overturning  of  the  engine,  and  npt 
by  the  fire  which  afterwards  ensued,  and 
so  I  find  as  a  matter  of  fact. 

If,  however,  I  should  be  mistaken  as 
to  that  fact,  there  would  still  be  left  the 
question,  whether  the  negligence  com-, 
plained  of  would  be  a  bar  to  the  com- 
plainants' rights  to  recover. 

Tt  is  harfiy  within  the  scope  of  this 
report  to  enter  upon  a  thorough  dis- 
cu$sion  of  the  subject  of  contributory 
negligence. 

I  think  it  may  be  safely  stated  that  the 
following  principles  are  well  established 
by  authority.. 

As  stated  by  Judge  Cooley  (Cooley  on 
Torts,  p.  816)— ''The  negligence  that  will 
defeat  a  recovery  must  be  sueh  as  proxi- 
mately contributes  to  the  injury.  The 
remote  cause  will  no  more  be  noticed  as 
a  ground  of  defense,  than  as  a  ground 
of  recovery."' 

In  other  words,  the  negligence  of  a 
fellow  servant  of  the  plaintiffs,  to  be  a 
bar  to  recovery,  must  have  been  the 
proximate  <:ause  of  the  injury,  or  at  least 
must  have  contributed  to  the  proximate 
cause. 

It  was  said  by  Coi;ERIDGE,  J.,  "That 
negligence  upon  the  part  of  plain- 
tiff, which  is  to  bar  his  recovery,  should 
have  substantially  contributed  to  the  oc- 
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currence  of  the  injury,  and  not  merely 
to  -its  amount."  StI/s  v.  Brarvriy  9  C.  & 
P.,  38  E.  C.  L,  Patterson's  Railway  Ac- 
cident Law,  sec.  48.  Warmer  v.  D,  L, 
&  W,  R.  R.  Co,,  80  N.  Y.,  212. 

Where  the  plaintiff's  negligence  con- 
tributed merely  to  aggravate  the  injury, 
without  contributing  to  the  happening 
of  the  accident,  it  will  be  no  bar.  Steb- 
bins  V.  Railway,  64  Vt.,  464.  Gould  v. 
McJCe7ina,  86  Pa.  St.  297.  Shearman  & 
Redfield  Neg.,  sec.  95.  Lane  v.  Atlantic 
Works,  107  Mass.,  104. 

What  was  the  proximate  cause  of  the 
injury  in  this  case?  Manifestly  the  de- 
railment of  the  train. 

"Proximate  cause  is  the  efficient  cause 
that  necessarily  set  the  other  causes  iu 
operation.  The  causes  that  are  merely 
incidental,  or  instruments  of  a  superior 
or  controlling  agency,  are  riot  the  proxi- 
mate and  responsible  causes,  though 
they  may  be  near  in'  point  of  time.  The 
proximate  cause,  therefore,  must  be  that 
which  preceded  and  directly  brought  on 
and  set  in  motion  the  intermediate  series 
of  incidents  which  ended  in  the  casual- 
ty." Penn.  Ry.  Co,  v.  Cotidon,  34  Ind., 
226.    Wharton's  Negligence,  sec,  341. 

"No  wrongdoer  ought  to  be  allowed  to 
apportion  or  qualify  his  own  i\Tong;  and 
that  as  a  loss  has  actually  happened 
whilst  his  own  wrongful  act  was  in  force 
and  operation,  he  ought  not  to  be  per- 
mitted to  set  up  as  a  defense,  that  there 
was  a  more  immediate  cause  of  the  loss, 
if  that  cause  was  put  in  operation  by  his 
own  wrongful  act.  To  entitle  such 
party  to  exemption,  he  must  show,  not 
only  that  the  same  loss  might  have  hap- 
pened, but  must  have  happened  if  the 
act  complained  of  had  not  been  done." 
Davis  V.  Garrett,  6  Binghfim,  716.  Beau- 
champ  V.  Saginaw,  60  Hich.,  163.  Cited 
in  Cooley  on  Torts,  in  note,  p.  78. 

"My  remote  negligence  will  not  protect 
a  person,  who  by  proximate  negligence 
does  me  an  injury."  Wharton  on  Neg- 
ligence, sec.  324. 

I  think  it  will  not  be  seriously  argued 
that  the  position  of  the  oil  car  in  the 
train,  or  it$  proximity  to  the  locomotive, 
contribated  in  the  slightest  degree  to  the 
derailment  of  the  engine;  as  was  well 
said  on  the  hearing,  if  the  oil  car  had 
been  the  last  car  in  the  train,  or  had 
been  left  out  entirely  at  Toledo,  the  road- 


bed and  embankment  would  have  slid 
away  as  it  did,  and  the  engine  have  been 
derailed  as  it  was. 

I  find  therefore,  as  a  fact,  that  the 
placipg  of  the  oil  car  next  to  the  engine, 
if  negligence  on  the  part  of  a  fellow  ser- 
vant, was  not,  in  the  eye  of  the  law,  con- 
tributory to  the  accident,  and  constitutes 
no  defense  in  this  case. 

I  am  brought  now  to  the  consideration 
of  the  more  serious  and  important  ques- 
tion—^what  caused  the  accident  by  which 
the  complainants'  decedents  lost  their 
lives? 

Was  the  accident  due  to  the  sinking 
of  the  earth  or  foundation  under  the  em- 
bankment, and  had  the  defendant  used 
all  the  care,  which  ordinary  prudence  in 
such  a  case  would  require.'  or  was  it  due 
to  the  giving  way  of  the  embankment 
itself,  and  had  the  defendant  used  such 
care  and  precaution  in  its  construction, 
as  would  acquit  him  of  all  blame? 

An  intelligent  consideration  of  these 
questions  renders  necessary  some  refer- 
ences to  the  evidence,  which  I  will  en- 
deavor to  make  as  brief  as  the  import- 
ance of  the  cases  will  allow. 

It  was  stated  by  all  the  experts  who 
testified  on  the  subject,  and  I  presume 
will  be  conceded,  that  the  first  duty  of 
the  defendant  before  raising  the  embank- 
ment, was  to  ascertain,  by  proper  sound- 
ings, the  condition  of  the  marsh  and  the 
depth  of  the  muck  or  soft  earth  on  the 
line  where  the  old  embankment  was 
built. 

The  defendant  recognized  that  duty 
and  offered  evidence  tending  to  prove 
the  taking  of  such  .soundings. 

On  this  point  there  are  remarkable 
discrepancies  in  the  statements  of  wit- 
nesses for  the  defendant. 

Mr.  Ashley,  the  general  manager  for 
the  defendant,  testifies  (p.  185)  that  he 
went  to  the  locality  on  the  .second  of  Oc- 
tober. 1893.  in  his  private  car,  for  the 
purpose  of  making  soundings  across  the 
marsh  or  swamp ;  that  he  left  his  car  on 
the  siding  at  the  ice  house  at  Hamburgh 
Junction  (p.  253);  that  he  commenced 
his  soundings  about  250  feet  from  the 
south  side  of  the  marsh ;  that  he  went 
north  making  soundings  at  intervals  of 
18  to  20  feet  (p.  209)  until  half  way 
across  the  swamp,  afterwards  at  longer 
intervals;  that  he  made  ten  or  twelve,  or 
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perhaps  fifteen  soundings  in  all — not 
more  than  fifteen  (p.  266);  that  they  ex- 
tended across  the  marshy  which  he  esti- 
mated to  be  about.  700.  or  800  feet  in 
width;  that  he  made  soundings  at  about 
the  place  where  the  accident .  afterwards 
occurred,  and  found  the  depth  to  be 
about  eight  feet;  that  tl^e  depth  of  the 
soundings  ranged  from  four  to  fourteen 
feet  (p.  187) ;  that  he  made  no  record  of 
them,  and  did  not  direct  Mr.  Stein,  then 
superintendent  of  track,  to-  make  any 
record;  thai  he  did  not  see  Mr:  Stem 
make  any  record  (p.  252),  though  Mr. 
Stein  afterwards  told  him  that  he  bad 
done  so;  that  the  rod  was  easily  removed 
after  being  forced  to  the  bottom;  that  he 
removed  it  alone;  that  the  work  was  be- 
gun the  following  day;  and  was  in  con- 
tinued progress  up  to  the  time  of  the  ac- 
cident, and  up  to  the  present  time.  **The 
work  is  just  now  completed'V(p.  189). 

Mr.  Riggs,  a  civil  engineer  for  the. 
Receiver,  testifies:  That  Mr.  Ashley 
and  Mr.  Stein  made  soundings  several 
7veeks  prior  to  the  commencanent  of  the 
work;  that  they  weie  reported  to  hint  by 
Mr,  StetJi  the  day  they  were  taken,  but 
not  in  writing;  did  not  see  any  written 
record  of  soundings  (pp.  131,  156);  that 
the  work  was  begun  a  week,  or  so  after 
he  had  made  his ,  plans  for  doing  the 
work. 

Witness  presented  a  blue  print  (Ex- 
hibit) showing  the  pro§le  of  the  old 
grade  and  the  new  grade  line,  the  width 
and  slope  of  the  embankment,  etc.,  and 
stated  that  the  scale  was  five  feet  to  the 
inch;  that  the  distance  from  the  north 
end  of  the  hjarsh  to  the  lower  end  of 
the  map  was  800  feet,  but  that  the  niarsh 
extended  1,400  feet  beyoud  (pp.  137, 
161).  He  thought  there  was  an  error  of 
judgment  in  .sounding  (p.  153). 

Mr.  Stein,  at  that  time  superintendent 
of  track,  testified  that  on  the  second  of 
_  October  lie  met  Mr  Ashley  by  appoint- 
ment, and  assisted  in  making  the  sound- 
ings, and  in  some  cases  in  taking  the  i-od 
out  (p.  279).  Mr.  Ashley  left  his  car  on 
the  Bennett  siding;  that  he  entered  the 
soundings  in  his  book,  juist  as  quick  as 
trie  rod  was  pulled  out  and  cleaned  ofi*, 
and  he  had  washed  his  hands;  no  sound- 
ing was  complete  until  he  hUd  it  doTVfi  in 
his  book;  that  he  did  not  gixye  engineer 
any  soundings   or  figures  of  soundings; 


never  reported  soundings  to  anybody,  and 
never  took  record  of  any  other  soundings. 

These  soundings  commenced  300  feet 
north  of  where  the  wreck  afterwards 
occurred,  and  went  south,  and  his  rec- 
ord continued  to  a  point  600  ieet  from 
where  he  commenced;  there  were  fur- 
ther soundings  but  he  made  no  record 
of  them.  The  page  of  the  book  upon 
which  the  record  of  the  soundings  was 
made,  is  remarkably  clean  for  one  used 
in  that  way,  and  the  figures  and  hand- 
writing are  remarkably  good,  being  made 
under  such  circumstances. 

I  cannot  resist  the  conviction  that 
this  record  was  entirely  an  afterttought, 
and  was  Hot  made  at  the  time  but  after- 
Wards,  from  recollection,  or  information 
of  others.  The  witness  in  making  it 
commenced  at  the  opposite  end  of  the 
marsh  from  where  Mr.  Ashley  com- 
menced. If  this  record-  was  made  at 
the  time,  as  testified  to,  it  is  incredible 
that  Mr.  Ashley  should  not  have  known 
it.  Other  witnesses  assert  most  posi- 
tively that  there  was  no  siding  at  Ben- 
nett's; that  it  had  been  taken  up  some 
time  before. 

It  is  not  worth  while  to  consider  in 
detail  the  many  and  various  contradic- 
tions in  the  statements  of  these  wit- 
nesses. It  is  impossible  to  reconcile 
them.  -  They  cannot  all  be  true,  some 
one  of  the  three  must  have  been  mis- 
taken, but  which  one?  " 

If  the  marsh  j^fas  2,200  feet  across,  as 
Riggs  testifies,  and .  he  measured  800 
feet  of  it,  and  Ashley  made  the  number 
of  soundings  that  he  testified  to,  then 
either  he  could  not  have  covered  the 
whole  extent  of  the  marsh,  or  his  sound- 
ings were  at  much  longer  intervals  than 
he  supposed. 

If,  in  the  exercise  of  ordinary  care 
and  precaution,  it  was  necessary  to  make 
soundings  at  all,  of  which  there  seems 
to  be  no  doubt,  then  it  was  equally  nee- 
cessary  that -they  be  made  thoroughly 
and  carefully.  Upon  that  subject  these 
numerous  contradictions  by  defendant's 
witnesses  wo.uld  seem  to  cast  a  reason- 
able doubt,  especially  in  view  of  the  fact, 
that  in  one  sounding,  made  by  Profes- 
sor Green,  a  distingui.sh6d  witness,  at 
the  place  where  the  accident  occurred, 
the  sounding  rod  was  put  down  thirty 
feet  v^ithout  reaching  solid  bottom. 


NEGLIGENCE. 


189 


If  the  case  depended  on  that  fact,  I 
should  be  obliged  to  find  that  the  de- 
fendant has  not  shown  by  a  clear  pre- 
ponderance of  evidence  such  care  and 
precaution  as  ordinary  prudence,  under 
the  circumstances,  required.  But  in  the 
view  I  take  of  the  case,  the  soundings 
are  not  of  great  importance. 

THE     SINKING     OF     fHE     FOUNDATION. 

To  establish  the  theory  that  the  acci- 
dent was  caused  by  the  sinking  of  the 
foundation  under  the  embankment,  the 
defendant  sought  to  show  that  on  two 
occasions,  one  on  the  26th  or  27th  of 
October,  1893,  and  the  other  in  the 
spring  of  1894,  in  digging  down  at  the 
place  of  the  accident,  they  found  the  old 
roadbed  three  or  four  feet  below  the 
level  of  the  marsh. 

Mr.  Stein  testified  that  on  the  26th  or 
27th  of  October,  in  digging  down  to  get 
a  solid  foundation  for  the  jacks,  to  raise 
the  engine^  he  found  the  old  roadbed 
(p.  29^.  It  does  not  appear  very  dis- 
tinctly just  where  that  excavation  was 
made^  but  it  must  have  been  made  near 
the  foot  of  the  embankment,  otherwise 
it  could  not  have  reached  tjie  marsh  at 
all.  A  couple  of  weeks  before  his  exam- 
ination, he  made  another  excavation  for 
the  purpose  of  finding  the  old  roadbed 
and  he  found  it  three  or  four  feet  below 
the  level  of  the  marsh.  "It  went  down 
level,  and  a  little  over  four  feet"  (p.  319). 
The  place  of  ^his  excavation'  was  fixed 
with  great  particularity.  It  was  on  the 
side  of  the  slope  at  the  bottom.  It  was 
about  thirteen  feet  from  the  fence,  and 
he  points  out  on  exhibit  '*E"  the  place 
(pp.  342^).  He  knew  the  old  road^ 
bed,  could  tell  it  when  he  saw  it. 

It  is  not  too  strong  to  characterize 
this  testimony  as  reckless.  He  had  al- 
ready testified  that  the  old  roadbed  ex- 
tended beyond  the  ties  one  and  one-half 
feet  on  each  side,  and  that  the  new  road 
bed  was  thirty-eight  or  forty  feet  wide  at 
the  bottom.  It  follows  then,  as  a  math- 
ematical certainty  that  the  place  where 
this  excavation  was  made  was  at  least 
nine  or  ten  feet  beyond  the  extreme 
edge  of  the  old  roadbed.  To  find  the 
old  roadbed  there,  was  a  physical  im- 
possibility. It  could  not  have  been 
there,  as  he  testified,  unless,  by  some 
inconceivable    freak  of  nature,    it    had 


slipped  out  from  under  the  mass  of  new 
material  that  had  been  placed  on  it,  and 
slid  away,  horizontally  on  a  level,  a  dis- 
tance of  nine  or  ten  feet. 

It  would  seem  reasonable  that  if  there 
had  been  a  giving  way  of  the  founda- 
tion, the  whole  roadbed  would  have 
sunk  uniformly,  but  it  did  not.  Had  it 
done  so,  the  engine  would  not  have  tip- 
ped over.  By  a  great  preponderance  of 
evidence,  the  west  side  stood  up  and 
was  nearly  as  high  after  the  accident  as 
before.  The  top  may  have  been  dis- 
turbed by  thd  sliding  away  of  the  track, 
but  evidently  there  was  no  sinking.  To 
confirm  defendant's  theory  it  was  sought 
to  show  that  there  was  a  sinking  about 
ninety  feet  north  of  where  the  engine 
went  down.  Mr.  Stein  testified  that  the 
morning  after  the  wreck,  about  eleven 
o'clock,  he  found  the  roadbed  was  down 
four  or  five  feet;  the  ties  overhanging 
the  rails,  so  a  man  could  crawl  under 
the  ties  (p.  290).  He  is  confirmed  some- 
what by  witness  Kettel  (p.  360),  but  con- 
tradicted by  witness  Russell,  who  had 
charge  of  the  work  train,  and  who  testi- 
fied that  the  place  was  not  in  the  shape, 
as  described  by  Stein  (p.  37-i) :  that  the 
dirt  and  rails  all  settled  together;  that 
he  ran  his  train  on  it  and  it  settled  about 
three  feet ;  that  he  lifted  the  track  prod- 
abiy  iit'cnt\-two  times  that  day,  and 
it  went  douniy  probahty  ten  or  fifteen  feet 
(p.  374) ;  that  there  was  a  heaving  of  the 
marsh  after  they  got  almost  to  the  bot- 
tom. That  was  undoubtedly  a  genuine 
sink,  but  the  whole  embankment  sank, 
and  the  train  that  was  on  it  was  not  de- 
railed or  overturned. 

Two  witnesses.  Sweet  and  DufF,  testi- 
fied that  they  were  present  when  the 
tamarack  logs  were  put  in  ;  that  they 
were  down  in  where  the  men  were  at 
work,  and  the  logs  were  laid  on  tlie  old 
roadbed;  one  of  them  was  sure  that  he 
stood  on  it. 

There  are  other  considerations  which 
would  seem  to  settle  conclusively  that 
there  was  no  sinking  of  the  toundation. 
There  was  no  upheaval  of  the  marsh,  as 
would  probably,  if  not  necessarily  have 
been  the  case  had  the  sink  occurred. 
Again,  if  the  foundation  did  sink,  why 
did  it  stop  at  the  depth  of  four  feet? 
The  soundings  testified  to  by  Ashley  and 
Stein,  showed.a  depth'  of  the  soft  muck 
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of  the  marsh  at  the  place  of  the  accident, 
of  from  eight  to  twelve  feet.  In  the  sink, 
ninety  feet  north  of  the  accident,  the  em- 
bankment continued  to  sink  until  they 
had  raised  the  track  twenty-two  times  in 
one  day,  or  ten  or  fifteen  feet  altogether. 
Now,  if  there  wasasinkat  the  placeofthe 
accident,  why  did  it  not  sink  uniformly, 
and  continue  to  sink  until  it  reached 
solid  bottom,  eight  or  ten  feet  below? 

I  conclude  therefore,  as  a  question  of 
fact,  that  the  derailment  of  the  engine 
was  not  caused  by  the  sinking  or  giving 
;v^y  of  the  foundation  under  the.  embank- 
ment. 

THE  GIVING  WAY  OP  THE  EMBANKMENT. 

Was  the  accident  caused  by  the  slough- 
ing oflF,  or  the  giving  way  of  the  em- 
bapkiTient  itself,  and  had  the  defendant 
used  such  care  and  precaution  in  its  con- 
struction as  would  acquit  him  of  all 
blame? 

The  affiriiiative  answer  ^o  the  first  part 
of  this  question  necessarily!  follows  the 
finding  that  the  ^c^ident  was  not  caused 
by  the  sinking  of  .the  foundation.  -The 
more  serious  que^tiob  is,  did  t-he  defend- 
ant use  such  care  as,  under  the  circum- 
stances, reasonable  prudence  required  ? 

A  presumption  of  negligence'  often 
arises  from  the  accident  itself!  It  has 
been^held  to  furnish  proof/' of  negligence 
in  the  derailment  of  trains,  and  in  the 
gi\nng  way  of  railroad  embankments. 
Curtis  v.  R.  <SfS.  R,  R.,.1S  N.  Y..  6S4. 
Edgert<m  v.  N.  Y.  C:  <Sf  H\  R.  R.  R,,  39 
N.  Y.,  227.  P.  &  R.  R.  R.  v:  Anderson, 
94  Pa.  St.  R.,  251. 

The  presumption  would  not  seem  to 
be  a  violent  one  in  this  case.  A  railroad 
embankment  in  process  'of  construction 
(for  it  could  not  be  considered! as  com- 
pleted), upon  which  earth  had  been  de- 
posited, and  the  track  raised  but  a  few 
hours  before  the  accident,  ^ives  way,  re- 
sulting in  the  overturning  of  the  .engine 
and  the  death  of  the  engineer,  fireman 
and  brakeman.  It  is  a  matter  of  com- 
mon knowledge,  that  such  embankments, 
when  constructed  with  proper  care  do  not 
give  way,  so  that  the  presumption  of 
negligence  does  not  seetn  to  be  unreason 
able. 

To  rebut  this  priesuinption,  the  de- 
fendants sought  to  show  the  condition  of 
the  embankment  on  the  25th  of  October, 


in  addition  to  some  other  evidence,  by 
measurements  taken  six  months  after- 
wards, and  by  showing  that  the  embank- 
ment, when  so  measured,  had  not  been 
enlarged  after  it  had  been  restored. 
Such  proof,  to  be  satisfactory,  should  be 
very  clear,  definite  and  distinct.  These 
measurements  show  an  embankment  of 
reasonable  proportions,  '  except  in  -one 
place  where  the  sink  had  been,  where 
the  embankment  was  only  ten  and  a  half 
feet  wide  on  the  top,  five. and  a  half  feet 
narrower  than  the  standard  road  bed.  I 
do  not  think,  however,  that  it  appears 
by  a  preponderance  of  the  evidence  that 
the  embankment  of  April,  1894,  was 
practically  or  substantially  the  same  as 
thatof  October25th,  1893.  The  evidence  is 
conflicting  as  to  how  much  work  was  done 
on  th^  embankment  after  the  accident. 
Two  of  defendsmt's  witnesses,  Kettel  and 
Russell,  say  the  work  was  finished  in 
five  or  six  day^  and  nothing  was  done 
after  that.  Mr.  Stein  said  they  hauled 
in  seyenty-eight'car  loads  of  material  in 
one  day,  atfd  nothing  was  done  after  that. 
Mr;  Ashley  said  the  work  .  was  com- 
frienced  the  day  afte'r  the  soundings  were 
made,  and  "was  in  continued  progtess 
up  to  the  time  of  the  accident,  and  up  to 
the  present  time.  The  work  is  just  now 
completed"  (p  189).  He  afterwards  qual- 
ified that  by  saying  that  "Just  at  the 
point  of  the  wreck  the  track  was  brought 
up  to  the  grade  in  five  or  six  days,  but 
between  that  point  and  Pet tysville  station, 
work  was  continued  until  it  froze  up  in 
the  fall,  and  that  was  finished  this 
spring./*^ 

On  the  other  hand,  two  witnesses  for 
the  complainants  (DuS^  and  Kline)  testi- 
fied that  they  made,  four  measurements 
of  the  embankment  north  and  south  of 
the  place  of  the  accident,  on  October 
27th,  just  after  the  accident,  and  found 
the  width  on  top  to  be  ten  and  a  half 
feet,  and  the  slope  as  steep  ais  the  dirt 
would  lie.  Blades  testified  that  he  worked 
the  embankment  until  the  24th  or  25th 
of  November.        " 

The  testimony  of  Mr.  Sweitzer  was  cer- 
tainly very  much  to, the  point.  Less 
than  four  hours  before  the  accident,  he 
rode  on  the  work  train  from  the  steam 
shovel  to  where  the  earth  was  plowed 
off,  the  place  where  the  accident  ^^fter- 
ward  occurred.    He  jumped  off  the  "train 
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and  went  into  the  eajth  up  to  his  knees ; 
he  could  not  go  along  next  to  the  ties, 
but  was  obliged  to  go  down  to  the  foot 
of  the  embankment  and  go  along  the 
marsh  ;  Ae  climbed  up  the  bank,  which  was 
steeps  and  took  hold  of  the  end  of  the  ties 
to  pull  himself  up  ;  that  tlu  embankment 
did  not  extend  beyond  the  ends  of  the  ties 
on  the  east  side^  and  in  some  plctces  not  as 
far  as  that;  that  two-thirds  of  the  dirt 
was  plowed  off  on  the  west  side  of  the 
cars.  He  was  corroborated  by  William 
Leverett,  who  worked  on  the  grade,  who 
said  it  took  three  men  to  shovel  the  dirt 
on  the  west  side,  and  one  on  the  east 
(pp.  412,  417),  and  that  it  was  usuall}', 
and  not  exceptionally  so — about  every 
train  was  loaded  heavier  on  the  west  side 
than  on  the  east  side.  George  Blades, 
who  also  worked  on  the  grade,  testified 
that  there  'a  as  a  slack  place  in  the  em- 
bankment^ at  cUfout  the  place  where  the  ac- 
cident occurred  when  he  quit  work  that 
night, 

Mr.  Kettel,  a  witness  for  the  defend- 
ant^ had  his  attention  called  to  the  testi- 
mony tending  to  show  that  the  embank- 
ment was  heavier  on  the  west  side  than 
the  east  side  (p.  465).  He  said  :  *'  The 
banks  are  even  on  both  sides ;  I  have 
never  had  any  dirt  shoveled  from  one 
side  of  the  cars  to  the  other,  consequent- 
ly it  must  have  fallen  evenly''  I  do  not 
think  the  reason  conclusive  or  very 
satisfactory. 

Then  this  question  was  asked : 

"Q.  There  is  testimony  thoiving 
that  the  ends  of  the  ties  on  the  bank  on  the 
east  side,  stuck  dut  over  the  embankment. 
Wfiat  is  the  fa^t,  and  what  is  the  first 
part  of  the  tie  you  are  supposed  to 
tamp?'* 

His  answer  was :  "  It  is  the  end."  The 
question  was  not  repeated. 

Defendant's  counsel  introduced  some 
photographs,  taken  three  days  after  the 
accident,  but  of  necessity  they  cannot 
show  the  condition  of  the  bank  where 
the  accident  occurred,  at  the  tithe  it  oc- 
curred. 

In  carefully  weighing  the  evidence,  it 
is  a  matter  worthy  of  note  that  nearly 
all  the  witnesses  for  the  defendant  have 
a  .special  interest  in  the  case,  not  only  by 
reason  of  their  being  the  employes  of 
the  defendant,  but  also  because  their 
work  is   on   trial.    Their    r^ptitktion  as 


competent  and  prudent  railroad  workmen 
is  at  stake.  It  is  but  natural  that  they 
should  wish  to  give  their  work  as  good 
a  character  as  possible. 

On  the  other  hand,  no  motive  was  ap- 
parent, or  suggested  why  the  witnesses, 
Sweitzef,  Blades  and  Leverett,  should 
have  any  wish  to  color  or  distort  the 
facts  one  way  or  the  other.  If  the  em- 
bankment was  in  the  condition  on  the 
25th  of  October  as  testified  to  by  these 
witnesses,  whatever  may  have  been  its 
width,  or  however  much  or  little  earth 
may  have  been  put  in  afterwards,  it  was 
in  a  dangerous  and  unsafe  condition,  and 
the  defendant's  general  manager,  who 
passed  over  it  a  few  hours  earlier  the 
same  day,  and  his  master  of  construc- 
tion, who  passed  over  it  less  than  two 
hours  before  the  accident,  should  have 
known  it.  The  strongest  evidence  that 
it  was  weak  and  dangerous,  was  the  ac- 
cident itself.  The  first  heavy  strain 
that  was  put  upon  it,  after  the  day's 
work  was  done,  caused  it  to  go  down. 
I  apprehend  the  presumption  of  negli- 
gence must  remain,  until  the  accident  is 
reasonably  accounted  for  in  some  other 
way.  The  giving .  way  of  the  embank- 
ment was  certainly  strong  evidence  that 
the  defendants'  witnesses  must  have 
been  mistaken  as  to  its  constructions 
and  proportions.  If  not,  why  did  it  go 
down? 

There  was  another  point  on  which 
negligence  was  claimed. 

I  believe  all  the  experts  who  testified 
on  the  subject  said  that  reasonable  and 
ordinary  care  in  such  a  case  required 
that  a  watchman  should  be  kept  on  such 
an  embankment  until  the  earth  had 
become  settled — say  from  four  to  six 
weeks — whose  duty  it  should  be  to  pa- 
trol the  embankment  and  note  the  effect 
on  it  of  the  passage  of  trains,  so  as  ta 
give  timely  warning  in  case  of  danger. 
No  such  watchman  was  provided.  It  is 
no  sufficieut  answer  to  say  that  had 
there  been  a  watchman  he  could  not 
have  .seen  any  defect  in  the  embank- 
ment. How  is  any  one  to  know  that? 
How  can  any  one  say  that  there  may 
not  have  been  such  signs  of  weakness 
or  loosening  in  the  sides  of  the  embank- 
ment, as  to  be  clearly  apparent  to  a 
watchman  charged  with  the  duty  of  ex- 
amination? 
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I  find  therefore,  as  a  fact,  that  the  ac- 
cident ^as  caused  by  the  giving  way  of 
the  embankment.  Whether  that  was 
due  to  quicksandp  or  too  much  wetness, 
or  inadequate  bolting  of  the  angle  bars, 
or  the  manner  in  which  the  earth  was 
tamped  under  the  ties,  or  shoyeled  down 
the  bank,  or  to  a  combination  of  all  of 
thescK  I  do  not  think  it  important  to  de- 
termine. 

I  think  the  defendant  did  not  ex;ercise 
the  care  which  reasonable  and  ordinary 
prudence  in  such  cases  requires. 

AS  TO  THE  QUESTION  OF  DAMAGES. 

To  show  the  expectancy  of  life  on  the 
part  of  the  decedents,  complainants 
offered  in  evidence,  section  4245  of 
Howeirs  Annotated  Statutes,  being  a 
**  Table  of  Mortality  based  on  American 
Experience."  According  to  that  table, 
George  Alberts,  the  decedent,  who  was 
thirty  years  of  age,  immediately  prior  to 
his  death,  had  an  expectancy  of  life  of 
thirty-five  and  one-third  years,  and  SyK 
vio  H.  Beaulieu,  who  was  thirty-four 
years  old,  had  an  expectancy  of  liie  of 
thirty-two  and  one-half  years. 

It  was  urged  by  counsel  for  the  de- 
fendant, thfeit  that  table  ought  not  to  be 
made  the  basis  of  the  calculation  of  the 
expectancy  of  life,  because  that  table 
is  based  upon  general  mortality,  while 
the  decedents  were  engaged  in  an  extra 
hazardous  occupation. 

No  case  has  been  cited  in  which  such 
a  distinction  has  been  made.  Mortality 
tables  have  been  used  in  evidence  in  a 
great  number  of  cases,  and  in  the  follow- 
ing cases  where  the  decedents  were  em- 
ployes of  the  defendants,  but  no  such 
distinction  was  made.  Hayden  v.  Sioux 
City  &  P.  R,  R,  Co.,  48  N.  W.  Rep., 
723;  Gorman  v.  Minneapolis  &  St,  L, 
Ry  Co.,  43  N.  W.  Rep.,  3.03;  Hunn  v. 
//.  C  R.  R.  Co.,  78  Mich..  513.  * 

It  is  true,  there  is  no  law  compelling 
the  decedents,  had  they  livefi,  to  remain 
in  the  hazardous  employment  of  a  loco- 
motive engineer,  yet .  their  earning 
capacity  was  based  on  their  employment 
in  that  occupation.  Whether  they  could 
earn  as  much  in  some  less  hazardous  em 
ployment,  is  a  matter  of  opiiiion,  as 
there  was  no  evidence  on  the  subject. 
There  was  no  evidence  as  to  the  extent  or 


degree  to  which  the  extra  hazardous 
employment  would  affect  the  expectancy 
of  life.  Making  allowance  for  that,  and 
considering  the  increased  earning  capac- 
ity that  would  come  with  additional 
experience,  and  the  further  sum  that 
might  be  reasonably  added  for  the  care, 
assistance  and  instruction  of  the  chil- 
dren during  the  remaining  years  of 
minority,  I  assess  the  damages  of  com- 
plainant, Cassie  Alberts,  at  the  sum  of 
nine  thousand  nine  hundred  and  thirty- 
five  dollars  ($9,935.00),  and  of  complain- 
ant, Ida  B.  Beaulieu,  at  the  sum  of 
eleven  thousand  six  hundred  and  six 
dollars  ($11,606.00.) 

L.  S.  Trowbridge. 

Special  Master, 


SUPREME  COURT  OF  OHIO. 


POWELI*  HT  AX,.  V.  XOEHLER  ET  AU 

1.  Where,  at  the  time  a  will  is  admitted  to 
probate,  a  peison  entitled  to  contest  its  valid- 
ity is  under  the  disabilities  of  infancy,  apd 
absence  from  the  state,  his  action  is  4iot  barred 
until  the  expiration  of  the  statutory  period 
after  the  longer  continuing  disability  is  re- 
moved ;  and  when  the  action  is  saved  to  any 
plaintiff,  it  inures  to^he  benefit  of  all  inter- 
ested with  him  in  the  estate. 

2.  The  disability  of  absence  from  the  state 
ceases  from  the  time  the  actual  presence  of  the 
person^  in  the  state  begins,  though  such  pres- 
ence be  of  short  duration  and  while  the  person 
is  an  infant,  and  is  not  revived  by  his  subse^ 
quent  absence  from  the  state,  even- when  com- 
menced during  his  infancy. 

3.  Exceptions  in  stitutes  of  limitations  in 
favor  of  persons  under  disability  are  construed 
strictly,  and  cannot  be  enlarged  from  con«ider* 
ations  of  apparent  hardship  er  inconvenience. 

(Decided  December  11,  ]8)H.) 
Error  to  the  Circuit  Court  of  Trum- 
bull county. 

Miles  W.  Hank,  a  resident  of  Trum- 
bull county,  died  on  the  21st  day  of 
March,  1875,  seized  of  one  hundred  and 
seventy-one  acres  of  land  situated  in 
that  county.  He  lefta  will  by  which  he 
gave  the  whole  of  his  estate*  absolutely 
to  his  widow,  Clara  Hank,  making  no 
provision  therein,  nor  by  way  of  settle- 
ment, or  otherwise,  for  his^  posthumous 
child,  which  was  born  a  few  d.rfys  after 
his  death.  The  child  died  intestate  on 
the  10th  day  of  October,  1875,  and  the 
will  was  admitted  tp  probate  and  re- 
corded the  following  January. 
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The  plaintiffs,  who  are  the  legal  heirs 
of  the  deceased  child,  commenced  their 
action  in  the  court  of  common  pleas  ot 
Trumbull  county  on  the  1st  day  of  May, 
1889,  to  contest  the  will  on  the  ground 
that  it  was  revoked  hy  the  birth  of  the 
child.  In  January,  1889,  the  widow, 
Clara  Hank,  died,  after  disposing  of  the 
property  in  question  by  her  will ;  and 
the  living  devisees,  and  representatives 
of  those  who  were  deceased,  were  made 
defendants  in  the  action  below.  They 
answered,  in  substance,  that  the  plaintiffs 
had  not  commenced  their  action  within 
two  years  alter  the  will  they  were  con- 
testing had  been  admitted  to  probate, 
nor  within  two  years  after  any  disability 
of  either  of  them  had  ceased,  and  the 
action  was  therefore  barred.  It  was  not 
denied  that  the  statute  of  limitations  had 
run  a  sufficient  length  of  time  to  bar  the 
action,  against  all  of  the  plaintiffs,  ex- 
cept Mary  G.  Powell ;  and  as  to  her  it 
was  admitted  by  the  parties  at  the  trial, 
that  when  the  probate  of  the  will  was 
had,  she  was  an  infantof  the  age  of  nine 
years,  and  absent  from  this  state ;  and, 
that  she  remained  continuously  absent 
therefrom  up  to  the  time  of  the  trial,  ex- 
cept, that  in  the  year  1880,  she,  and  her 
stepmother,  when  on  their  waj'  to  the 
home  of  the  latter  in  the  state  of  Illinois, 
stopped  in  Ohio,  where  they  visited  for 
a  period  of  about  twenty  days. 

The  court  instructed  the  jury  as  fol- 
lows: 

'*The  facts  in  the  case  show  that  the 
plaintiff,  Mary  G.  Powell,  is  the  only  one 
of  the  plaintiffs  who  was  within  the  pro 
tection  of  the  disability  statute ;  that  at 
the  time  the  cause  of  action  accrued  she 
was  under  the  protection  of  two  disabil- 
ities, one  of  infancy,  which  long  ago 
terminated,  and  absence  from  the  state. 
It  is  a  conceded  fact  that  while  still  an 
infant,  a  non-resident,  and  absent  from 
the  state,  and  after  the  death  of  said  in- 
fant, and  after  said  wijl  was  probated,  she, 
in  control  of  a  person  standing  in  loco 
parentis  to  her,  came  within  the  state  of 
Ohio  for  the  purpose  of  passing  through 
it  to  acquire  a  new  residence  in  another 
state;  that  she  remained  in  this  state  the 
period  of  twent}'  days,  and  then  went 
from  it  and  continued  absent  therefrom 
continuously  up  to  the  time  named  in 
the  petition,  but  a  greater   period   than 


the  period  of  two  years.  The  court 
therefore,  directs  you,  as  a  matter  of  law, 
that,  upon  her  coming  bodily  within  this 
state,  although  an  infant  and  coming  in- 
voluntarily, that  the  disability  provided 
in  the  statute  as  to  absence  from  the 
state,  was  taken  away  from  her ;  and  a 
greater  period  having  elapsed  from  the 
beginningof  the  running  of  the  statute 
thaa  two  years,  that  she  is  not  entitled, 
under  the  law,  to  maintain  this  action. 

**It  is  your  duty,  under  the  direction 
of  the  court,  to  find  affirmatively  that 
the  will  is  the  will  of  Mr.  Miles  W. 
Hank.  You  will  appoint  one  of  your 
number  foreman,  and  so  sign  the  ver- 
dict." 

The  jury  returned  a  verdict  su.staining 
the  will,  and  judgment  rendered  upon  it 
was  affirmed  by  the  circuit  court. 

Williams,  J. 

The  question  in  the  case  arises 
upon  the  instruction  of  the  court 
to  the  jury.  The  chapter  of  the  Revi.sed 
Statutes  relating  to  wills,  contains  the 
provision  that,  *'  If  no  person  interested 
shall,  within  two  years  after  probate  had, 
appear^and  contest  the  validity  of  the 
will,  the  probate  shall  be  forever  binding, 
saving,  however,  to  in  1  ants,  and  persons 
absent  from  the  state,  or  of  insane  mind, 
or  in  captivity,  the  like  period,  after  the 
respective  disabilities  are  removed." 
Revised  Statutes,  section  5933. 

And  section  5St56  provides,  that  *'  An 
action  to  contest  a  will  or  codicil  .shall 
be  brought  within  two  years  after  the 
same  has  been  admitted  to  probate,  but 
persons  within  the  age  of  minority,  of 
unsound  mind,  impri.soned,  or  absent 
from  the  state,  m^y  bring  such  action 
within  two  j'ears  after  such  disability  is 
removed." 

Where,  at  the  time  a  will  or  codicil  is 
admitted  to  probate,  a  person  who  may 
contest  it  is  under  two  or  more  of  the 
disabilities  mentioned  in  the  statute,  his 
action  is  not  barred  until  the  expiration 
ot  the  statutory  period  after  the  longest 
continuing  di.sability  is  removed ;  and, 
so  long  as  the  right  of  action  is  saved  to 
any  plaintiff  the  action  brought  by  him 
inures  to  the  advantage  of  all  persons 
interested  witli  liim  in  the  estate;  for 
the  will,  being  an  entirety,  is  wholly  in- 
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operative  when  set  aside,  and  the  estate 
must  then  be  divided  and  distributed  un- 
der the  law.  It  is  conceded  that  Mary  G. 
Powell  attained  the  age  of  majority  more 
than  two  years  before  this  action  below 
was  brought:  and,  that  none  of  the 
other  plaintiffs  were  within  the  saving 
clause  of  the  statute ;  so  that,  the  legal 
.  question  here  is.  whether  where  a  per- 
son is  under  the  two  disabilities  of  in- 
fancy "and  absence  from  the  state,  when 
his  right  of  action  accrues,  his  subse- 
quent temporary  presence  in  the  state, 
while  he  is  yet  an  infant,  has  the  effect 
of  removing  his  disability  of  absence 
from  the  state.  If  so.  the  question,  has 
not  heretofore  received  the  considera- 
tion of  this  court,  nor  so  far  as  we  have 
been  able  to  discover,  of  the  court 
of  last  resort  of  any  of  the  states.  It 
appears  to  be  well  settled  however,  that 
exceptions  in  statutes  of  limitations  in 
favor  of  persons  under  disability,  should 
be  strictly  construed,  and  never  extended 
beyond  their  plain  import.  The  rule  is, 
that  in  the  absence  of  a  saving  clause  the 
statute  runs  against  all  persons,  whether 
under  disability  or  not ;  and  with  such  a 
clause  it  runs  alike  against  all  who  cannot 
bring  themselves  clearly,  within  some 
one  of  the  excepted  classes,  and 
against  those  who  can  according 
to  the  terms  of  the  clause.  The  general 
provisions  of  the  statute  are  restrained 
only  so  far  as  there  are  express  words  of 
exception;  it  ts  therefore  incumbent 
on  those  who  claim  the  benefit  of  the 
exception,  to  show  that  they  are,  in  all 
particulars;  within  its  descriptive  terms 
and  copditions.  And,  where  the  statute 
has  created  specific  exceptions,  all 
others  must  be  deemed  excluded;  the 
courts  are  without  authority  to  enlarge 
or  change  those  specified,  or  establish 
others,  though  in  particular  cases  the 
ends  of  justice  might  seem  to  be  sub- 
served, if  it  were  done.  It  is  said  by 
Chancellor  Kent,  in  ,Defnorest  v!  IVvn- 
koop,  3  Johns  Chan.,  129.  that  "  The 
doctrine  of  any  inherent  equity  creating 
an  exception  as  to  any  disability  when 
the  statute  of  limitations  creates  none, 
has  been  long,  and,  I  believe,  uniformly 
exploded.  C^neral  words  in  the  statute 
must  receive  a  general  construction,  and 
if  there  be  no  express  exception,  the 
cotirt  can  create  none."     And  in  Avery 


v.  Wateriown,  103  U.  S.,320.  it  is  de- 
clared to  be  the  general  rule  respecting 
statutes  of  limitations,  that  the  language 
of  the  act  must  prevail,  and  no. reason 
based  qn  apparent  inconvenience  or  hard- 
ship will  justify  a  departure  from  it. 
True,  in  a  few  instances,  courts  have  ap- 
parently made  exceptions  not  found  in 
the  statute;  but  they  are  only  such  as 
arise  from  a  state  of  war,  or  other  in- 
operative necessity,  as  when  the  courts 
are  shut,  or  by  act  of  law  one  party  is 
forbidden  to  sue,  or  the  other  is  rendered 
incapable  of  being  sued.  Persons  within 
the  saving  provisions  of  the  statute  are 
not  precluded  from  suing  while  the  dis- 
ability lasts.  The  time  within  which  they 
may  sue  is  simply  extended  for  a  defi- 
nite period  after  the  disability  ceases, 
and  when  it  ceases  they  stand  upon  the 
sam^  footing  as  other  persons.  The 
statute  begins  to  run  against  them  from 
that  time,  and  once  started,  nothing  can 
prevent  the  bar  but  suit  brought  within 
the  prescribed  period.  The  rule  which 
is  generally  maintained  in  this  country, 
was  announced  by  Lord  Talbot,  in  Bah 
v.  Harvey,  3  P.  Wms..287,  in  the  follow- 
ing language:  "The  persons  who  are 
the  subject  of  the  proviso  are  not  dis- 
abled from  suing;  they  are  only  excused 
from  the  necessity  of  doing  it  during 
the  continuance  of  the  legal  impedi- 
ment ;  therefore,  when  that  difficulty  is 
removed,  the  time  allowed  for  their  fur- 
ther, proceeding  should  be  shortened. 
If  they  would  excuse  a  neglect  under 
the  first  part  of  the  proviso,  should  they 
not  do  it  upon  the  terms  on  which  such 
excuse  i«as  given? *'  . 

Necessarily,  a  disability  is  removed, 
within  the  purview  of  the  statute,  when 
it  no  longer  exists;  tha^^  of  absence 
from  the  state,  ends  when  the  personal 
presence  of  the  party  in  the  state 
begins;  and  once  ended  by  such  pres- 
ence, though  it  be  but  for  a  temporary 
purpose,  and  of  short  duration,  the  disa- 
bility does  not  revive  by  subsequent 
absence,  however  permanent  in  its  char- 
acter or  long  continued.  Faw  v.  Arder- 
dean,  3  Cranch,  174.  This  is  not  dis- 
puted when  applied  to  adult  persons  of 
sound  mind ;  but,  it  is  contended,  the 
rule  should  be  different  with  respect  to 
infants,  who  are  under  the  control  of 
those  in  whose  custody  they  are  placed 
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and  incapable  of  binding  themselves  by 
their  own  acts,  or  by  their  consent  to 
the  acts  of  those  having  control  over 
them;  and,  npon  that  ground,  it  is 
claimed  Mary  G.  Pov^reirs  presence  here, 
in  company  with  her  stepmother,  did  not 
terminate  her  disability  of  absence  Irom 
the  state,  which  theretofore  existed.  We 
find  npthing  in  the  statute  which 
gives  support  to  that  position.  Every 
person  who  is'  absent  fr6m  the  state 
when  his  cause  bf  action  accrues, 
whether  of  consenting  capacity  of  not, 
is  included  in  the  saving  clause  of  the 
statute  under  consideration.  The  only 
fact  made  necessary  to  the  creation  of 
that  disability  is  actual  absence  from  the 
state ;  and,  in  the  nature  of  things,  the 
only  fact  essential  to  its  removal  in  any 
case  is  the  actual  presence  of  the  person 
in  the  state  ;  no  distinction  having  been 
made  by  the  statute,  either  with  respect 
to  the  disability  or  its  removal,  on 
account  of  the  age  or  capacity  of  the 
person,  or -other  circumstance.  It  was 
undoubtedly  competent  for  the  legisla- 
ture to  have  made  the  distinction,  but 
having  failed  to  do  so,  when  the  whole 
subject  was  before  that  body,  we  must 
conclude  the  omission  occurred  because 
such  provision  was  deemed  inadvisable ; 
and  it  may  have  been  so  considered 
for  the  reason  that  by  the  perpetuation 
of  disabilities,  resulting  from  a  provision 
of  that  kind,  the  settlement  and  distribu- 
tion of  estates  might  be  unreasonably 
delayed,  while  the  general  policy  of  our 
law  favors  the  speedy  settlement  of 
I  estates,  and  the  repose  of  titles  derived 
from  them.  At  all  events,  the  omission, 
if  it  be  one,  must  be  supplied  by  the 
legislative  bc/dy,  and  cannot  be  by  the 
courts. 

Under  an  English  statute  of  limita- 
tions, which  saved  to  persons  '*beyond 
the  seas"  when  their  cause  of  action  ac- 
crued, a  limited  time  after  their  return, 
within  which  to  sue.  it  was  held,  in  the 
case  of  Strut  v.  Mellich,  2  Atkyn,  610, 
that  the  statute  run  from  the  time  the 
party  was  returned,  and  his  going 
abroad  again  gave  him  no  privilege, 
*'  for  that  was  gone  by  his  having  once 
returned  to  the  kingdom,  after  his 
cause  of  action  accrued."  In  the  course 
of  the  opinion,  the  Lord  Chancellor 
Hardwickb,    remarked:     "Suppose    a 


creditor,  both  of  non-sane  memory,  and 
out  of  the  kingdom,  comes  into  the  king- 
dom, knd  then  goes  out  of  the  kingdom, 
his  non-sane  memory  continuing — why 
his  privilege,  as  to  being  out,  is  gone; 
and  his  privilege  as  to  non-sane,  will  be- 
gin from  the  time  he  returns  to  his  senses." 
The  observation  above  quoted,  while  not 
necessary  to  the  decision  of  the  "exact 
question  involved,  and  merely  illustra^ 
tive  of  the  point  ruled,  has  been  accepted 
by  text  writers  in  this  country,  as  a  cor- 
rect statement  of  the  law.  Angel  on 
Limitations,  section  198.  Wood  on 
Limitations,  section  6,  page  24. 

The  English  .statute,  like  ours,  makes 
no  distinction,  so  far  as  the  disability 
arising  from  absence  is  concerned,  on  ac- 
count of  the  mental  condition,  or  age  of 
the  absent  person  ;  so  t  hat,  the  rule  stated 
by  Lord  Hardwicke  is  not  less  appli- 
cable to  cases  arising  under  our  statute 
than  to  those  under  the  one  which  was  be- 
fore him.  and  is  moreover  in  accordance 
with  what  we  regard  as  the  proper  inter- 
pretation of  our  statute.  It  is  claimed, 
however,  that  the  two  sections  of  the  act 
we  have  been  considering,  should  be  con- 
strued in  connection  with  section  4989 
of  the  Revised  Statutes,  which  provides 
that  "If,  when  a  cause  of  action  accrues 
against  a  person,  he  is  out  of  the  state, 
or  has  absconded,  or  concealeii  him- 
self, the  period  limited  for  the  com- 
mencement of  the  action  shall  not  be- 
gin to  run  until  he  comes  into  the  state, 
or  while  he  is  so  absconded  or  concealed ; 
and  if,  after  the  cause  of  action  accrues, 
he  depart  from  the ,  state,  or  abscond  or 
conceal  himself,  the  time  of  his  absence 
or  concealment  shall  not  be  computed  as 
any  part  of  the  period  within  which  the 
action  must  be  brought." 

The  language  "comes  into  the 
state,"  in  the  above  section,  it  is  said,, 
imports  an  act  of  choice,  involving  ca- 
pacity to  choose,  which  should  be  accepted 
as  indicating  a  legislative  intent  that  a 
like  act  is  necessary  to  the  removal  of 
the  di.sability  of  absence  under  the 
other  sections.  It  is  not  neces- 
sary to  determine  whether  the  lan- 
guage referred  to  has  the  eflFect  suggested, 
for  granting  that  it  has,  the  result 
claimed  by  no  means  follows.  The  sec- 
tion relates  entirely  to'  persons  against 
whom  a   cause    of  action  accrues,   and 
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prevents  them  from  availing  themselves 
of  their  absence  or  concealment  as  a 
means  of  defeating  the  action.  The 
cases  to  which  it  applies  are  different  in 
their  nature  from  those  covered  by  the 
other  two  sections,  and  required  different 
language  to  provide  for  them ;  it  there- 
fore throws  no  light  on  the  construction 
of  the  other  sections. 

We  find  no  error  in  the  record,  and 
the  judgment  is  aflSrmed. 

^S".  F.  Hanselmmi  and  M.  Stttariy  for 
Plaintiffs  in  P>ror. 

Charles  Fillius  and  George  M,  Tattle, 
for  Defendants  in  Krror. 

(To  appear  in  51  Ohio  St.) 


SUPREBffE  COURT  PROCEEDINGS. 

Causes  on  the  General  Docket  to  and  includ- 
infi:  No.  2872.  arecaUed  and  marked  submitted. 
The  next  call  of  the  docket  will  be  Tuesday, 
January  22,  189');  and  will  include  the  next 
seventy- five  cases. 

Tuesday,  fanuary  8, 1895. 

General  Docket. 

The  follow  in  jf  causes  on  the  General  Docket 
have  been  disniis  ed  for  failure  to  file  printed 
record : 

422o  Harvey  Musser,  assij^ee,  etc..  et  al.  v, 
Childs,  Oroff  &  Co.  Error  to  the  Circuit  Court 
of  Suuiniit  county. 

4221)  Si^mond  Wachner  v.  Seth  N.  Andrews 
et  al.  Krror  to  the  Circuit  Court  of  Summit 
county. 

4239  George  K.  Otte  et  al.  v.  H.  L.  GifFord, 
adui'r.  Krror  to  the  Circuit  Court  of  Butler 
county. 

4241  Hiram  Brown  v.  The  Tipp  National 
Bank.  Error  to  the  Circuit  Court  of  Miami 
county. 

424H  William  J.  Willsey,  cxV,  v.  Smith 
San  ford.  Error  to  the  Circuit  Court  of  Portage 
county. 

4260  John  B.  Ellison  &  Sonsy.  Jaines  Thorp, 
Constable.  Error  to  the  Circuit  Court  of  Ash- 
tabula county. 

42(13  George  Schuman  v.  Henry  Trinker  et 
al.  Error  to  the  .Circuit  Court  of  Cuyahoga 
county. 

Cases  filed  iji  the  Supreme  Court  since  Jan- 
uary 2,  1805. 

4338  The  Warren  Water  Co.  v.  The  City  of 
Warren.  Error  to  the  Circuit  Court  of 
Trumbull  county.  Tuttle  &  Fillius,  J.  T. 
Worthington. 

4339  James  B.  Gonnley,  Assignee,  etc.;  v. 
Delos  L  Thomas.  Error  to  the  Circuit  Court 
of  Sf  necii  ecu  Ml  V.     P.  S.  Monnett. 


4340  Israel  H.  Pendery  et  al.  v.  Albert  C  Al- 
len et  al.  Error  to  the  Circuit  Court  ot  Ham- 
ilton county.  This  is  a  returned  case.  Old 
No.  1887. 

4341  The  Lake  Erie  &  Western  R.  R.  Co.  v. 
Joseph  Mackey,  by  next  friend,  etc.  Error  to 
the  Circuit  Court  of  Mercer  county.,  W.  E. 
Hackedorn,  J.  B.  Cochran,  Marsh  &  Loree. 

4342  The  Lake  Shore  &  Michigan  Southern 
Ry.  Co.  V.  William  Salzman.  Error  to  the 
Circuit  Court  of  Williams  county.  E.  D.  Pot- 
ter, Jr.;  C.  H.  Masters,  Hurd,  Brumback  & 
Thatcher. 

The  following  Cases  have  been  assigned  for 
oral  argument : 

Wednesday,  January  16, 

3815  The  City  of  Cincinnati  et  al.  v.  Henry 
Batsche,  etc. 

3844  The  City  of  Cincinnati  et  aL  t.  Frank 
Eicher,  etc. 

3845  The  City  of  Cincinnati  et  al .  v.  Larz 
Anderson,  Ez'r. 

3847  The  City  of  Cincinnati  et  aL  t.  M.  R 
Coney  etal. 

Friday,  January  18, 

3441  The  Excelsior  Laundry  Co.  v.  Katharine 
J.  Rigney. 

3965  The  Wabash  R.  R.  Co.  t.  The  City  of 
Defiance. 

Wednesday,  fanuary  tZ, 

4043  State  of  Ohio  ex  rel.  E.  E.  White  et  al. 
V.  Will.  Howard  Neffet  al. 

41 15  Lemuel  McManness  et  al.  v.  John  Peter- 
Uiau. 

Friday,  January  f5. 

4069  E.  B.  Fee,  Treas.,  etc.,  v.  Samuel  Mar- 
tin. 

415 }  The  P.,  C.  &  SL  L.  Ry.  Co.  v.  Fred. 
Quatkemeyer. 

Wednesday,  January  SO, 

41C2  The  Sharon  Boiler  Works  t  Eugene 
McCarthy. 

3998  The  City  of  Cincinnati  et  al.  v.  Daniel 
Bartley  et  al. 

Friday,  February  1, 

2615  Joshua  Thomas  v.  John  W.  Pawcett 
etal. 

2628  Fredericka  Borges  v.  The  City  of  Cleve- 
land. 

Wednesday,  February  6. 

2636  The  Jackson  County  Coal  Co.  et  al.  /. 
Wm.  P.  Austin,  Adm'r. 

2843  The  Jackson  County  Coal  Co.  et  al.  v. 
Wni.  P.  Austin,  Adm'r. 

,  25:i7  The  Jackson  County  Coal  and  Iron   Co. 
v.  Wm.  P.  Austin,  Adm'r,  et  al. 

2842  The  Jackson  County  Coal  and  Iron  Co. 
V.  Wm.  P.  Austin,  Adm*r,  et  al. 

N.  B. —Court  meets  for  the  hearing  of  oral 
argument  at  9:00  o'clock  a.  m.,  local  time  (8:32 
standard  time). 
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Conthbu/ions,  items  of  news  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisms  on  various  taw  questions;  addresses 
on  legat  topics^  or  discussions  upon  points  oj 
interest,  as  wett  as  important  decisions,  are 
iolictted  frdfH  tnembers  of  the  bar  and  those 
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A  suit  iuvolving  the  estate  of  the  late  Dr. 
Pancake,  of  Columbus,  is  being  heard  by  Judge 
Al)ernethy,  of  the  Madison  county  Conimou 
Pleas  Court  Dr.  Pancake  died  about  eighteen 
months  ago,  leaving  a  widow,  Mrs.  Eugenia' G. 
Pierce  Pancake,  who,  prior  to  her  marriage, 
lived  in  Columl^us.  She  was  Dr.  Pancake's 
second  wife.  The  doctor  left  a  will  bequeath- 
ing to  his  wife  several  hundred  acres  of  valua- 
ble land  in  the  southern  part  of  Madison 
County.  He  did  not  dispose  of  abotit  580  acres, 
and  over  this  the  dispute  and  litigation  arises. 
The  wife  claims  a  life  estate  in  the  property, 
aud  her  attorneys  are  Hon.  H.  J.  Booth  and  Ira 
H.  Cnim,  of  Columbus. 

John  Pancake,  a  brother  of  the  Doctor  s  first 
wife,  asserts  that  the  land  should  revert  to  him, 
as  it  belonged  to  his  sister  before  marriage, 
and  hence  the  doctor  only  had  a  life  estate  in 
it  He  will  be  represented  in  the  trial  by  Har- 
rison, Olds  &  Henderson,  of  Colum{)us,  and 
Judge  Lincoln,  of  London.  Jesse  Pancake, 
brother  of  the  deceased  physician,  puts  in  a 
claim  \6  tieland  as  being  the  next  of  kin.  He 
is  represented  by  Hon.  Thos.  E.  Powell  and 
Marcus  Evans,  of  Columbus.  As  the  land  is 
worth  from  160  to  $80  per  acre,  about  $40,000  is 
involved  in  the  suit 


The  case  of  Hiram  P.  McKnight,  of  the  Ohio 
Penitentiary,  has  been  settled  by  the  I'nited 
States  Supreme  Court,  which  decided  that  it 
had  no  jurisdiction  in  the  case  that  McKnight 
had  submitted  to  it  In  one  form  and  another 
this  notorious  case  has  been  heard  by' all  of  the 
superior  tribunals,  both  state  and  federal. 


The  Supreme  Court  of  Ohio  has  allowed  the 
motion  of  Edward  Kendle,  of  Bruwn  county, 
to  file  a  petition  in  error  in  the  case  of  the  State 
a|^ainst  him  in  which  the  validity  of  the  Mc- 
Bride  jury  commission  law  is  involved,  and  the 
case  has  been  submitted.  An  early  dc;cision  of 
the  important  points  involved  is  accordingly 
assured. 


'  The  case  upon  the  extradition  of  fugitives 
from  justice,  on  page  41  of  Ohio  Decisions, 
this  week,  is  an  interesting  one  on  a  topic  that 
is  receiving  attention  of  Ohio  attorneys  at  tkis 
time,  and  the  case  on  the  law  relating  to  rates 
of  railway  fare,  on  page  47,  is  a  construe  tion 
of  a  statute  that  has  not  previously  been  be- 
fore our  courts. 


The  Supreme  Court  has  sustained  the  con- 
stitutionality of  the  McBride  jury  commission 
law.  The  case  came  up  on  a  bill  of  exceptions 
by  Prosecuting  Attorney  Tarbell,  of  Brown 
county,  to  the  ruling  of  Common  Pleas  Judge 
Colli ngs,  in  the  case  of  the  State  v.  Edward 
Kendall,  The  exceptions  were  sustained,  but 
by  a  divided  court.  Judges  Bradbury  and  Spear 
dissenting.  This  decision  holds  the  jury  com- 
missioners to  be  officers  of  the  court,  and  not 
county  officers,  within  the  meaning  of  the  con- 
stitution. Had  the  law  not  been  sustained,  it 
would  have  been  necessary  to  call  the  legisla- 
ture at  once,  to  provide  a  method  of  drawing 
jurors,  and  the  effect  on  cases  tried  with  juries 
selected  under  the  McBride  law,  might  have 
been  a  serious  matter.  As  it  is,  the  difficulties 
will  not  Ije  realized,  and  the  question  of  policy 
may  have  had  some  weight  in  arriving  at  a 
decision. 
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We  regret  to  announce  that  Judge  Beiitley, 
of  the  Sixth  Circuit  Court,  whose  term  of 
Office  has  nearly  expired,  is  quite  ill  at  his- 
home  in  Toledo.  Overwork  is  supposed  to  be 
the  cause  of  his  indisposition. 


The  noted  case  of  the  United  States  Express 
Company  v.  Hartnon  Q>tvin,  as  executor  of 
Wittiam  R,  Cofvin,  to  recover  S7,300.  recently 
on  trial  in  the  Allen  county  common  pleas  court, 
has  been  continued  to  allow  the  defense  time 
to  make  a  new  line  of  defense  to  meet  some  of 
the  evidence  adduced  by  the  plaintiff. 


A  peculiar  case  has  gotle  to  the  Supreme 
Court  of  Ohio  from  Fairfield  county.  Eliza- 
beth Bird,  Malinda  C.  Hoy,  Ellen  Landis,  Al- 
mira  Beatty,  John  N.  Strickler  and  Charles  M. 
Strickler  are  the  *  plaintiffs  in  error  against 
James  L.  Young.  Young  claimed  to  be  the  il- 
legitimate son  of  John  Young  and  that  John 
made  a  certain  designation  of  James  Luther 
Young  as  his  son  and  an  heir-at-law.  This  the 
|>laintiffB,  who  are  heirs  of  John  Young,  deny, 
and  assert  that  the  designation  .is  fraudulent. 
John  Young  was  never  married  and  died  intes- 
tate. The  Probate  and  Common  Pleas  Courts 
held  for  the  plaintiffs  in  error  and  the  Circuit 
'Court  reversed  their  verdict  and  gave  a  decis- 
ion fo>  James  Luther  Young. 


The  case  of  Edward  Topttff  v.  The  Lake 
Shore  and  Michigan  Southern  Raitwayy  which 
was  carried  to  the  Cirtuit  Court  of  Lucas 
county  from  the  Common  Pleas,  where  the 
plaintiff  obtained  a  judgment  for  $19,000,- was 
taken  up  by  the  judges  of  the  Circuit  Court  re- 
cently, and  the  judgment  of  the  lower  court 
sustained.  Top. iff  was  employed  as  an  engi- 
neer by  the  company,  and  January  10,  1892,  he 
was  sent  out  on  a  limited  train  for  Cleveland. 
When  near  the  curve  at  Vermillion  he  slack- 
ened the  speed  of  his  train  until  ^e  got  the 
signal  to  go  ahead  from  the  signal  light,  it  be- 
ing dark,  and  he  had  not  proceeded  far  when 
hisengine  was  overturned  by  striking  a  freight 
^  car  loaded  with  coal,  which  had  run  down  upon 
the  waytirack  from  the  siding  which  was  built 
u^on  an  incline.  Topliff  came  out  of  the 
wreck  alive,  but  received  injuries  from  which 
he  ^1  never  recover.  The  court  held  that 
Topliff  was  fully  worth  the  $15,000  claimed,  and 
.  that  he  had  suffered  an  additional  $4,000  worth 
of  i^n  aild  misery. 


A  case  of  considerable  importance  to  school 
boards  and  those  handling  school  supplies  was 
decided  recently  by  Judge  Schaufelberger.  of 
the  common  pleas  court  of  Hancock  county. 
The  action  was  brought  by  Joseph  Dunn  ei  of. 
against  the  treasurer  of  Pleasant  township,  in 
that  county,  to  enjoin  the  payment  of  $308  for 
aiithmetical  blocks,  sold  by  one  J.  W.  Bliler  to 
the  board  of  education  of  that  township.  It 
was  claimed  1^  the  plaintiff  that  the  purchase 
was  illegal  because  the  board  exceeded  its 
authority  in  expending  more  than,  by  law,  it 
was  authorized  to  spend  for  such  purpose. 
The  defendants  contended  that  the  board  had 
full  power  to  judge  how  much  it  would  expend 
in  the  purchase  of  such  supplies,  and  unless 
there  was  a  manifest  abuse  of  this  discretion, 
the  court  could  not  interfere.  The  plaintiff 
claimed  that  the  board  could  in  no  case  spend 
niOre  than  $37.50  in  one  year.  The  court  de- 
cided that,  under  the  law  known  as  the  Work- 
man law,  the  board  was  given  full  power  to 
purchase  such  supplies,  and  unless  there  was  a 
manifest  abuse,  which  did  not  appear  in  this 
case,  the  court  could  not  interfere,  and  found 
in  favor  of  the  defendants. 


In  ah  action  brought  in  the  Superior  Court 
of  Cincinnati  by  the  Gerke  Brewing  Company 
against  one  William  Goodall  for  the  recovery 
of  rent  for^  premises  leased  for  saloon  pur- 
poses, the  defendant  raised  the  question,  by 
demurring  to  the  petition,  as  to  whether  a 
lease  of  premises,  upon  which  intoxicating 
liquors  are  sold,  is  valid  It  was  contended  by 
counsel  for  plaintiff  that  the  business  has  been 
rendered  lawful  by  the  Dow  law  and  other  pro- 
visions for  licensing  and  regulating  the  traflBc 

Judge  Moore's  holding  was  that  it  was  unnec- 
essary to  decide  the  question  whether  or  not  the 
business  of  trafficking  in  in toxicatihg  liquor  is 
lawful.  In  the  decision  of  the  Supreme  Court 
in  Mullen  v.  Peck,  49  O.  S.,  it  was  held  that 
"the  statute  makes  invalid  the  lease  under 
which  the  premises  were  occupied  when  the 
liquor  was  sold,  and  declares  that  the  lessor 
will  thereafter  be  considered  as  held  to  be  in 
possession."       , 

So  far  as  this  holding  of  the  Supreme  Court 
is  concerned.  Judge  Moore  found  that  it  is  un- 
affected by  any  section  regulating  liquor  legis- 
lation, and  it  niatters  not  whether  the  claim  is 
that  the  transaction  is  unlawful  or  not.  But 
that  it  is  sufficient,  if  the  premises  were  leased 
to  be  uspd  for  tl^e  sale  of  intoxicating  liquor, 
or  were  permitted  by  the  lessor  to  be  so  used. 


OHIO.I^EGAI^  NEWa 


199 


A  number  of  the  theater-goers  of  Carthage, 
Mo.,  are  preparing  a  bill  which  they  will  ask 
the  Legislature  of  that  State  to  pass,  making  it 
a  misdemeanor  for  ladies  attending  the  theaters 
to  wear  hats  of  size  sufficient  to  obliterate  the 
view  of  the  stage  from  one  or  more  persons. 
The  bill  is  being  prepared  in  good  faith,  and 
its  passage  is  demanded. 


State  Senator  Samuel  D.  Peterson,  of  StPaul, 
Minn.,  has  obtained  against  the  Western  Union 
Telegraph  Couipany  a  verdict  of  110,000  in  a 
unique  suit  Two  years  ago,  during  the  sena- 
torial election  at  which  Senator  Davis  was 
chosen  to  succeed  himself,  Senator  Peterson 
voted  against  Davis,  and  a  number  of  Repub- 
licans sent  Peterson  a  telegram,  signed  simply, 
"  Many  Republicans,"  reflecting  on  his  honesty. 
The  Western  Union  Company  refused  to  give 
the  names  of  any  of  his  traducers,  so  he  sued 
the  telegraph  company,  and  was  awarded  a 
verdict. 


The  Chicago  judge  who  has  recently  decided 
that  a  pickpocket  is  not  punishable  for  l)eing 
caught  with  his  hand  in  another  man's  pocket 
because  there  was  nothing  in  the  pocket  to 
steal,  was  remarkably  considerate  after  all.  He 
might  have  ordered  the  man  whose  pockets 
made  all  the  trouble  under  arrest  for  false 
prttenses.—Loc Apart  Sun, 


One  John  S.  McCallister  has  brought  an  un- 
usual suit  in  the  Franklin  County  Common 
Pleas  Court  against  the  Panhandle  Railway 
Company.  He  says,  in  his  petition,  that  from 
July  15, 1891.  to  Nov.  22,  1894,  he  was  employed 
as  brakeman  and  each  month  a  small  sum  was 
retained  from  his  wages  for  the  voluntary  re- 
lief department.  He  often  demanded  his  money 
but  they  refused  to  pay  it.  For  each  month  he 
says  they  are  liable  for  a  penalty  of  $500  for 
each  amount  retained;  The  amounts  retained 
aggregate  f96.90  and  the  penalties  bring  the 
sum  to  $5,596.90,  for  which  he  asks  judgment 


A  suit  has  been  commenced  in  the  Indiana 
courts  by  one  Mrs.Helcn  M.Gougar  to  determine 
the  rights  of  women  undef  the  constitution— 
whether  they  have  the  right  to  vote.  At  the 
last  election  Mrs.  Gougar  attempted  to  vote, 
and.  on  being  refused,  sued  the  election 
board  for  $10,000.  She  is  president  of  the 
Woman's  Suffrage  .Association  of  Indiana,  and 
has  been  admitted  to  the  practice  of  law  in 
that  state. 


The  friends  of  Judge  John  A.  Price,  ol  Belle- 
fontaine,  O.,  are  putting  his  name  forward  as 
a  candidate  for  the  Republican  nomination 
for  Supreme  Judge,  the  position  now  held 
by  Judge  Minshall,  his  term  expiring  Feb- 
ruary 8,  1896.  Judge  Price  has  had  an  experi- 
ence of  thirteen  years  on  the  Common  Pleas 
bench,  and  is  eminently  qualified  for  the  posi- 
tion his  friends  are  seeking  for  him.  He  was 
a  candidate  before  the  last  state  convention,  | 
when  Judge  Shauck  was  nominated,  and  he 
and  his  Logan  county  boomers  achieved  great 
reputations  as  political  hustlers.  His  competi- 
tors before  the  coming  convention  will  find 
him  an  able  and  active  competitor  for  the  nom- 
ination; 


Judge   Underwood,  of  Georgia,  like  other 
judges,    sometimes    gave    charges    to   juries 
which  were  not  the  product  of  reflection.    On 
one  occasion  he  was  presiding  at  Calhoun,  in 
the  Cherokee  circuit,  for  a  brother  judge,  his 
own  circuit  being  the  Rome  circuit.    A  case  of 
some  little  consequence  was  being  tried  before 
him,  Col.  E.  J.  Kiker  representing  the  plaintiff. 
The  judge  adopted  fully  Col.  Kiker*s  view  of 
the  case,  and  so  charged  the  jury.    The  jury, 
however,  took  a  different  view  and  returned  a 
verdict  squarely  in  the  teeth  of  the  charge. 
Brother  Kiker  immediately  moved  for  a  new 
trial,  of  course  having  the  greatest  confidence 
that  it  would  be  granted.    Several  days  there 
after,  the  motion  having  been  perfected,  it  was 
assigned  for  argument  and  Brother  Kiker  arose 
and  read  his  motion  for  a  new  trial,  basing  it 
entirely  upon  the  fact  that  the  jury  had  f<>und 
contrary  to  the  judge's    charge.    Said   Judge 
Underwood,     after    the     charge     was     read, 
"  Brother  Kiker,  did  I  charge  that  ?"    ''Yes,  sir, 
yon  did.  and  you  have  so  certified,  and  the  jury 
found  for    the  defendant,"   said   Col.    Kiker, 
gleefully  and    triumphantly,    thinking    there 
was  nothing  to  do  but  to  take  an  order  setting 
aside  the  verdict.  *'  Well,  then.  Brother  Kiker." 
said  the  judge,  "  if  I  charged  that  in  this  case, 
and  the  jury  found  against  it,  ad  I  have  got  to 
say  is  that  that  jury  had  more  sense  than  I 
did,  and  I  congratulate  them  that  their  good 
sense  went  to  such  an  extent  as  to  prevent 
them  being  misled  by  the  court  into  a  wrong 
verdict.    I  don*t  care  to  hear  from  the  other 
side.  I  overrule  the  motion  for  a  new  trial." — 
Green  Baff. 
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CAN'T  ENFORCE  A  NEGATIVE  CONTRACT. 

The  Supreme  Court  of  ^^assachuselts  has 
rendered  a  decision  dismissing  a  bill  in  equity 
brought  by  Edward  E.  Rice  against  Camille 
d'Arville,  the  prima  donna,  to  restrain  her 
from  performing  or  -singing  at  any  theater  or 
place  of  amusement  in  the  United  States  or 
Canada,  except  untler  his  management.  This 
injunction  was  asked  as  an  enforcement  of  a 
negative  covenant  in  the  contract  between 
the  cantatrice  and  the  playwright.  The  court 
refuses  to  enforce  this  covenant. 

The  decision  of  the  court  is  important  as 
bearing  upon  the  enforcement  of  a  negative 
covenant  in  a  contract  for  personal  services. 
The  opinion  in  part  is : 

It  is  conceded  that  the  court  has  no  power  to 
enforce  the  affirmative  covenant  in  the  agree- 
ment, but  the  plaintiff  contends  that  the  nega- 
tive covenant  should  be  enforced.  The  effect 
of  this  would  be  to  compel  the  defendant  either 
to  perform  for  the  plaintiff  or  to  remain  idle. 
The  principle  authority  in  favor  of  the  plain- 
tiff's contention  is  the  case  of  Ijiumiey  v. 
Wagner,  an  English  case,  which  has  lately 
been  followed  to  sonic  extent  in  this  country, 
contrary  to  earlier  cases,  and  has  been  much 
criticised  in  England. 

We  have  no  occasion,  however,  at  present,  to 
determine  whether  we  should  in  any  case  en- 
force a  negative  covenant  in  a  contract  of  hir- 
ing, when  we  had  no  power  to  enforce  a 
positive  covenant;  as  we  are  of  opinion  that 
in  the  case  at  bar  this  power  should  not  be  ex- 
ercised. 

We  are  not  disposed  to  enforce  a  negative 
covenant  where,  if  the  court  had  the  power,  it 
would  not  enforce  an  affirmative  covenant. 
Inability  on  the  part  of  the  plaintiff  to  per- 
form his  part  of  an  agreement  is  a  good 
ground  for  refusing  to  enforce  the  agreement 
against  the  defendant  in  a  bill  in  equity  for 
specific  performance. 


THE  THIRTEEN  MAXIMS  OF  EQUITY. 
By  Robertson  Palmer,  op  the  Chic  ago  Bar. 

Equity  follows  the  law,  regards  what  should  be  done 
To  reach  the  substance  tvcry  (orm  look-  throogh. 

On  strictly  equal  plane  puts  every  one  ; 
Who  seeks  her  aid,  himself  must  justice  do. 

With  hands  unstained  her  suitors  all  must  be ; 

With  equal  right  the  first  in  time  prevails; 
With  equal  right  the  law  controls  decree ; 

The  wakeful,  not  the  sleeping,  turnsi  her  scales. 

To  each  she  will  impute  a  purpo<^e  fair. 

Kach  legal  right  her  ample  power  protects. 
She  acts  alone  on  persons  everywhere. 

The  very  thing  that  should  be,  she  directs. 

—  The  Grefn  Hag. 


When  Scroggins'  failure  was  announced  the 
men  on  the  streets  shook  their  heads  doubt- 
fully, and  most  people  thought  he  would  never 
be  allowed  to  get  through  insolvency.  But, 
strange  to  say,  Scroggins  found  a  lawyer  with 
persuasive  powers  enough  to  m&ke  black  ap- 
pear white,  and  Scroggins  was  impoverished. 
What  was  stranger  still,  Scroggins  forgot  to 
stipulate  the  price  of  this  miracle.  In  fact,  he 
didn't  remember  that  factor  at  all  until  after 
everything  was  arranged,  and  he  was  free  to  go 
on  again.  He  met  Brown,  his  lawyer,  on  the 
street. 

"  Oh,  by  the  way,  Scroggins,"  said  the  latter, 
"I've  got  my  little  bill  here  for  getting  you 
out  of  insolvency.    Want  to  look  at  it  now?" 

"  Ye — es,"  said  Scroggins  hesitatingly,  as  he 
took  and  unfolded  the  modest  slip  of  paper 
held  out  by  the  lawyer.  Then  a  look  of  con- 
sternation overspread  his  face. 

"1  say,  Brown,"  he  ejaculated,  *'  I  guess  you'd 
better  put  me  back  again." — Wayne  County 
[Mich.)  Legal  Neivs. 


Louis  H.  Hyde,  who  resides  at  Orange,  N.  J^ 
has  commenced  a  suit  in  equity  in  the  United 
States  Circuit  Court  at  New  York,  against  the 
Continental  Trust  Company,  of  which  he  is  a 
shareholder,  to  test  the  constitutionality  of  the 
new  income  tax  law.  Mr.  Hyde  is  represented 
by  Messrs.  Ward,  Guthrie,  Morawatz  and 
Steele,  and  Joseph  H.  C(ioate  as  his  counsel, 
It  is  understood  that  a  number  of  corporations 
and  individuals  largely  afifected  by  the  income 
tax  have  combined  to  protect  their  interests 
and  to  test  the  constitutionctlity  of  the  act. 


A  very  important  case  and  one  attracting 
considerable  attention  has  been  decided  in  the 
Common  Pleas  Court  of  Monroe  county  by 
Judge  Sibley.  The  case  involved  about  twenty- 
five  oil  firms,  representing  thousands  of  dol- 
lars, and  by  the  decision  the  county  will  j^et 
$16,000  for  each  of  the  past  three  years.  The 
oil  companies  may  carry  the  case  up  to  the 
higher  courts.  The  case  was  that  of  /.  Z, 
Jofiesv.  W.  T,  Wood^audiior  of  Monroe  county, 
to  restrain  the  auditor  from  placing  on  the  tax 
duplicate  the  leases,  etc.,  of  the  oil  companies, 
and  temporary  injunctions  had  l)een  granted 
against  the  collection  of  the  taxes.  ludge  Sib- 
ley devoted  njuch  time  to  the  studv  of  the 
case,  and  liis  decision  was  a  very  comprehen- 
sive one,  and  was  to  the  effect  that  the  taxes 
were  properly  placec^on  the  duplicate  and  the 
restraining  injunctions  were  dissolved. 
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WOMEN  AS  CITIZENS. 

An  Idea  as  to  the  Constitutionality  of  Woman 
Suffrage. 


[By  J.  K.  LaDow,  of  the  Mansfield  Bar] 

The  question  raised  in  the  Ohio  courts  by 
the  Hon.  D.J.  Ryan,  in  a  case  in  which  he  is 
plaintiff,  as  to  whether  the  Ohio  constitution 
will  permit  women  to  vote,  has  been  discussed 
quite  generally  by  the  newspapers,  and  we 
gather  that  most  of  them  fear  that  art.  5,  sec. 
1,  Ohio  Constitution,  will  deprive  the  women 
of  the  elective  franchise. 

This  section  reads:  ''Every  white  male  cit- 
izen of  the  United  States,  of  the  age  of  21 
years,  *  *  *  shall  have  the  qualifications 
of  an  elector,  and  be  entitled  to  vote  at  all 
elections."  This  section  when  taken  as  it 
reads,  without  reference  to  higher  authority, 
would  cause  the  statute  enacted  by  our  last 
state  legislature,  permitting  women  to  vote  for 
members  of  school  boards,  to  be  unconstitu- 
tional. 

It  would  also  restrict  the  elective  franchise 
exclusively  to  the  white  male  citizen, and  the  col- 
ored man  would  be  deprived  of  his  right  to  vote, 
as  the  language  of  the  section  is,  "  every  white 
male  citizen."  This  restriction  of  the  Consti- 
tution of  Ohio  is  now  abrogated  by  the  14th 
and  I5th  articles  of  amendment  to  the  federal 
constitution.  The  former,  in  so  far  as  it  re- 
lates to  this  subject,  is  as  follows:  "All  per- 
sons bom  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  cit- 
zens  of  the  United  States  and  of  the  state 
wherein  they  reside."  This  language  is  broader 
and  more  liberal  than  our  ante-bellum  consti- 
tution, and  says  nothing  about  "white  male 
citizens.'*  Women  are  citizens,  and  many  of 
them  property  owners  and  taxpayers.  Women 
who  emigrate  to  this  country  are,  to  some  ex- 
tent, sul}ject  to  our  naturalization  laws,  es- 
pecially if  widowed,  with  children  (United 
States  Statutes,  2168),  and  are  thus  recognized 
as  having  the  qualifications  to  become  citizens 
of  the  United  States  by  the  statutes  of  the  fed- 
eral government 

As  we  have  shown  women  to  be  citizens,  we 
must  now  reasonably  dispose  of  the.  restrictive 
words,  "  white  male."  We  refer  to  the  federal 
constitution,  in  the  loth  article  of  amendment: 

1.  '•  The  right  of  citizens  of  the  United  States 
to  vote  shall  not  be  denied  or  abridged  by  the 
United  States  or  by  any  state  on  account  of 
race,  color  or  previous  condition  of  servitude. 

2.  The  congress  shall  have  power  to  enforce 


this  article  by  appropriate  legislation."  Such 
legislation  has  l)een  enacted  by  congress.  The 
spirit  of  this  amendment  clearly  intends  citi- 
zenship to  be  the  one  absolute  qualification  for 
elective  franchise,  and  make^^for  naught  the 
restrictive  words  of  "  white  male,"  in  section 
1,  Oliio  Constitution,  and  substantially  rele- 
gates them  to  a  bygone  age. 

If  our  court  of  la.st  resort  in  Ohio  do  not  put 
a  construction  on  the  conflicting  portions  of 
the  state  and  federal  constitutions,  as  to  permit 
women  to  vote,  it  will  lie  high  time  for  the 
people  of  Ohio  to  call  another  constitutional 
convention  and  submit  a  revised  constitution 
to  the  people  in  harmony  with  modern  civil- 
ization.— Mansfield  News. 


A  QUESTIONABLE  RULING. 

The  case  of  the  United  States  v.  Daniel 
F.  Beaity,  the  well  known  manufacturer 
of  organs,  of  Washington,  N.  J.,  tried  in 
the  United  States  Circuit  Court  at  Mont- 
pelier,  Vt.,  early  this  month,  and  wherein 
the  defendant  was  fined  for  using  the 
mails  for  fraudulent  purposes,  is  one  of 
peculiar  interest  to  every  tradesman  who 
sells  wares  by  circulating  illustrated  cat- 
alogues, or  by  the  aid  of  advertisements 
in  which  appear  cuts  of  the  goods  offered 
for  sale.  The  facts  in  the  case  are  re- 
ported to  be  as  follows:  A  party  in 
Vermont  purchased  an  organ  upon  the 
description  thereof  contained  in  an  illus- 
trated catalogue.  It  was  abundantly 
proven  on  the  trial  that  its  mechanism 
and  qualities  were  as  represented  in  the 
text  of  the  advertisement  which  induced 
the  purchase,  and  that  the  in.strument 
was  fully  worth  the  amount  paid  there- 
for. The  only  variance  sho^n  or 
claimed  was  in  the  casing  of  the  organ 
delivered,  which  was  less  ornate  than 
that  of  the  instrument  shown  in  the  cut 
which  formed  a  part  of  the  advertise- 
ment. Indeed,  the  difference  was  so 
marked  as  to  have  at  first  caused  the 
purchaser  to  object  to  receiving  the  in- 
strument, but  upon  being  advised  as  to 
the  qualities  of  its   mechanism,  he  ac- 
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cepted  it,  and  afterwards  expressed  him- 
self as  being  perfectly  satisfied  with  his 
purchase.  Nevertheless,  upon  the  one 
fact  of  the  variance  between  the  illustra- 
tion in  the  advertisement  and  the  casing 
of  the  article  shipped  and  accepted  with 
knowledge,  rested  the  claim  of  the  gov- 
ernment that  in  sending  through  the 
mails  the  catalogue  containing  this  vari- 
ance, the  defendant  was  guilty  of  using 
the  mails  for  fraudulent  purposes. 

For  reasons  that  will  immediately  sug- 
gest themselves  to  every  well  informed 
lawyer,  we  seriously  question  the  sound- 
ness of  the  ruling  of  Judge  Whkeler, 
that  such  variance,  under  the  facts  in  the 
case  at  bar,  was  criminal.  Here  was  a 
manufacturer  who,  receiving  an  order 
for  an  organ  of  a  certain  described  qual- 
ity, and  having  the  same  in  various  cas- 
ings, but  at  the  time  none  in  the  style 
of  the  illustration  in  the  advertisement 
from  which  the  order  was  given,  fills  the 
order  with  one  in  another  style  of  casing. 
After  learning  that  the  intrinsic  merits 
of  the  organ  shipped  were  exactly  as 
represented  and  as  ordered,  the  pur- 
chaser waives  the  variance  in  the  matter 
of  casing  and  accepts  the  instrument. 
Where,  in  this  transaction,  was  there 
any  criminal  intent?  The  purchaser, 
upon  seeing  the  organ  shipped,  had  his 
choice  of  remedies,  either  to  refuse  to 
*  accept  it  and  to  claim  the  return  of  his 
money,  or  to  accept  it  and  sue  to  recover 
the  difference  between  the  value  of  the 
article  ordered  and  that  delivered.  In 
either  event,  and  as  it  seems  to  us  in  any 
event,  the  forum  wherein  to  have  main- 
tained a  litigation  upon  the  niatter 
should  have  been  civil  and  not  criminal. 
This  question  will  bear  further  investi- 
gation and  treatment,  and  we  propose  to 
give  it  early  attention.  The  result  of 
the  appeal .  of  the  defendant .  will  be 
watched  with  much  interest. —  The  Amer- 
ican Lawyer, 


AN  nnCZORABLB  RULE  OF  TRUSTS. 

Trust  >  funds  must  be  managed  exclu- 
sively in  the  interest  of  the  beneficiary-, 
and  can  not  be  employed  so  as  to  work 
a  benefit  or  profit  to  the  trustee.  This 
is  the  inexorable  rule  of  equity.  The 
purpose  of  the  rule  is  to  remove  all 
temptations  to  hazardous  risk  of  the 
funds,  and  to  place  it  under  the  super- 
visory control  of  one  whose  only  interest, 
coinciding  with  legal  duty,  will  be  to  se- 
cure its  safety  and  all  its  benefits  to  the 
rightful  owner.  The  law  frowns  upon 
any  act  on  the  part  of  a  fiduciary  which 
places  interest  in  antagonism  to  duty,  or 
tends  to  that  result. 

Guided  by  this  invigorating  doctrine, 
the  Supreme  Court  of  North  Carolina, 
in  the  case  of  McEachern  eiaL  v.  Stewart 
(19  S.  E.  Rep.,  702),  recently  passed  upon 
the  following  facts:  A  trustee,  being  di- 
rected to  invest  $500  in  his  hands,  in 
realty  or  United  States  bonds,  and  receive 
and  pay  over  the  interest  annually,  loaned 
the  money  to  his  brother  on  a  third  mort- 
gage— ^the  first,  for  $250,  being  to  an- 
other, the  second,  $1,000,  to  himself,  and 
both  over  due.  The  money  thus  loaned 
on  the  third  mortgage  was  applied  as  a 
credit  on  th^  first  mortgage.  The  court 
justly  held  that  this  third  mortgage  had 
priority  over  the  second.  Not  only  so, 
but  it  was  further  held  that  the  trustee 
could  not  determine  the  trust,  as  against 
himself,  by  turning  over  the  trust  bond 
and  mortgage  to  his  official  successor  in 
the  trust,  and  then  buy  in  the  property 
for  himself,  without  notice  .  to  the  cestui 
que  trustcnf,  and  the  sanction  of  the 
court.  Under  these  circumstances  it  was 
deemed  immaterial  that  at  two  previous 
sales  the  property  brought  enough  to 
pay  the  whole  debt,  and  that  a  third  sale, 
for  an  insufficient  price,  had  been  con- 
firmed by  the  court,  the  court  not  being 
informed  that  the  purchase  was  made  by 
an  agent  of  the  trustee. 
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It  is  pertinently  pointed  out  that  the 
whole  transaction— ^e  loan,  the  sale,  the 
purchase  by  the  trustee,  and  the  confir- 
mation— ^were  all  made  without  notice  to 
the  plaintiffs, .  the  cestui  que  trustents. 
Their  equitable  rights  could  not  be  dis- 
placed and  defeated  by  the  trustee  except 
upon  full  disclosure  and  consent. — The 
American  Lawyer. 


BUODING  AND  LOAN  ASSOCIATIONS. 

Opinion  of  Attomey-Oeneral  Richards  Concerning 
Legality  of  Sndi  Asaociations  in  Various  Towns 
of  Ohio. 


Attorney-General  Richards  has  ren- 
dered an  important  opinion  in  regard  to 
building  and  loan  associations  in.  this 
state. 

The  question  whether  these  associa- 
tions have  the  right,  under  existing  laws, 
to  appoint  local  boards  of  directors  in 
different  towns  was  referred  to  the  state's 
legal  adviser  by  Deputy  Building  and 
lyoan  Inspector  Duncan.  The  point  is 
raised  in  the  case  of  the  Southern  Ohio 
Trust  and  Loan  Company,  with  head- 
quarters in  Cincinnati,  whose  plan  is 
similar  to  that  of  the  Nationals,  except 
that  it  confines  its  business  to  the  state. 

The  decision  of  General  Richards  is  as 
follows : 
Hon.  William  M.  Hahn,  State  Inspector 

of  Building  and  Loan  Associations: 

You  have  .  called  my  attention  to  the 
following  article  of  the  by-laws  of  a 
building  and  loan  association,  organized 
under  the  laws  of  this  state,  and  requested 
my  opinion  whether,  under  the  act  of 
May  1, 1891,  regulating  building  and  loan 
associations;  such  corporation  may  legal- 
ly establish  local  boards  of  directors'  with 
the  powers  attempted  to  be  conferred: 

'*A  local  board  of  directors  may  be  se- 
lected in  cities  and  towns  where  sufiicient 
business  is  done  to  warrant  it.  Such 
boards  may  elect  alocal  treasurer,  who  may 
receive  monthly  payments,  and  who  will 
be  deemed  to  be  the  agent  of  the  local 
members,  and  not  of  the  company. 


"  The  officers  of  the  local  board  should 
consist  of  a  president,  vice-president,  sec- 
retary, treasurer  and  a  board  of  not  less 
than  nine  directors,  who  shall  meet  not 
less  than  once  a  month. 

"Ail  applicatipns  for  loans  shall  be 
submitted  to  the  local  board  for  approval 
before  forwarding  the  same  to  the  home 
office. 

"  Traveling  >agents  of  the  company  are 
given  authority  to  appoint  the  first  offi- 
cers of  the  local  boards,  provided  that 
officers  so  appointed  shall  hold  office  only 
for  one  year,  or  until  the  members  of  the 
local  board  meet  and  elect  their  succes- 
sors." 

If  it  is  intended  by  thi.*?  article  to  au- 
thorize the  establishment  of  local  branches 
of  a  central  organization  and  confer  upon 
the  so-called  directors  selected  by  the 
members  of  the  local  branch  the  power 
to  approve  applications  for  loans  and 
manage  the  details  of  the  business  of  the 
company  in  the  particular  locality,  then 
I  am*  satisfied  the  adoption  of  the  article 
and  the  organisation  of  the  local  branches 
is  beyond  the  power  of  a  building  and 
loan  association,  as  limited  and  regulated 
by  the  law  of  Ohio,  for  the  reason  that 
powers  are  conferred  upon  the  so-called 
local  boards  of  directors,  which,  by  law, 
are  iinposed  upon  the  board  of  directors 
of  the  corporation,  elected  by  all  its 
members, 

A  building  and  loan  association  is  or- 
ganized for  the  purpose  of  raising  money 
to  be  loaned  among  its  members.  The 
business  of  the  company  is  conducted 
and  controlled  by  a  board  of  directors 
elected  by  all  the  members.  The  mem- 
bers who  put  their  money  in  the  asso- 
ciation have  a  right  to  insist  that  the 
money  shall  not  be  loaned  except  to  bor- 
rowers, and  upon  securities  approved  by 
the  directors  chosen  by  them.  The  di- 
rectors who  have  assumed  this  trust  can- 
not delegate  any  part  of  their  powers  to 
subordinate  local  boards,  and  shift  to  the 
shoulders  of  such  agencies  the  responsi- 
bility of  approving  of  applications  for 
loans.  The  local  board  of  directors  pro- 
vided for  by  this  article,  is  an  irresponsi- 
ble body,  not  known  to  law,  and  yet  to  it 
is  virtually  entrusted  the  most  responsi- 
ble duty  to  be  discharged  by  the  officers 
of  a  building  and  loan  association, namely, 
the  approval  of  applications  for  loans. 
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But  it  may  be  said  that  the  local  board 
has  no  power,  and  acts  simply  in  an  ad- 
visoo'  capacity,  the  business  of  the  asso- 
ciation being  transacted  by  the  real  board 
of  directors  at  the  central  or  home  office; 
but,  taking  this  view,  I  am  disposed  to 
think  the  adoption  of  the  article  and  the 
organization  of  the  local  branches  and 
boards  is  beyond  the  power  of  the  cor- 
poration and  opposed  to  the  policy  of  the 
law  regulating  building  and  loan  associa- 
tions. If  the  local  board  is  to  have  no 
power,  its  organization  operates  to  de- 
ceive the  people  of  the  locality  in  which 
it  is  instituted,  inducing  them  to  become 
members  of  an  association  located  else- 
where, and  controlled  and  managed  else- 
where upon  the  representation  that, 
through  the  local  board  of  directors 
elected  by  them,  they  shall  have  control 
of  the  share  of  the  entire  business  of 
the  corporation  contributed  by  them. 
Tiiis,  of  course,  ought  not  to  be  permit- 
ted. 

The  law  of  Ohio  provides  for  and 
recognizes  but  one  board  of  directors, 
elected  by  all  the  members  and  having 
control  of  all  the  business  of  the  corpora- 
tion, and  to  this  one  board  of  directors 
building  and  loan  associations  ought  to 
be  lirfiited  in  their  organization  and  oper- 
ation. 
/  .- 

THB  RIGHT  TO  SHOOT  A  BURGLAR. 

Burglary  is  the  breaking  and  entering 
a  dwelling  house  of  another  jn  the  night 
witli  intent  to  commit  a  felony.'  Bur- 
glary is  a  felony,  and  the  burglar  is  a 
felon. 

When  is  a  person  justified  in  shooting 
a  burglar? 

All  civilized  communities  recognize 
the  right  of  man  to  protect  his  person 
or  property  from  injury.  This  right  is 
known  as  "the  right  of  private  or  self- 
defense."  It  is  a  natural  right,  founded 
not  in  the  law  of  society,  but  in  the  law 
which  governs  the  utii verse — the  law  of 
nature.  Of  this  right  of  self-defense, 
Justice  Nichols,*  of  Kentucky,  says: 
"The  right  of  punishing  crimes  and  the 
infractions  of  individual  rights  may 
well  be  presumed  to  be  surrendered  by 
every  man  to  the  whole  community  when 
he   enters   into  civil  societv.     The  well 


(1)     ne^tv's  Am.  Crim.  L  .  HI. 

U')     Gi  ay  V.  Coinhn.  7  J.  J    Marshall,  ITS 


being  of  society  requires  it  Not  so, 
however,  as  to  the  right  of  self-defense. 
Its  possession  and  exercise  are  still 
necessary  to  individual  s*»curity,  dnd  not 
incompatible  with  the  public  good.  It 
is  true,  society  may  curtail  this  right, 
and,  no  doubt,  does  restrain  its  exercise 
in  many  particulars.  But  it  is  emphatic- 
ally a  right  brought  by  the  individual 
with  him  into  society,  and  not  derived 
from  it.  He,  consequently,  retains  the 
plenary'  right  so  far  as  it  has  not  been 
restrained  by  the  laws  of  society.  The 
extent  of  the  right  of  self-defense  is 
necessarily  undefined  by  the  law  of 
nature.     Its  only  limit  is  necessity.** 

East,  in  his  Pleas  of  the  Crown,'  lays 
down  the  principle  in  these  words:  "A 
man  may  repel  force  by  force  in  defense 
of  his  person,  habitation  or  property 
against  one  who  manifestly  intends  or 
endeavors,  by  violence  or  surprise,  to 
commit  a  known  felony,  such  as  murder, 
rape,  robbery,  arson  and  the  like,  upon 
either.  In  these  cases  he  is  not  oblige^ 
to  retreat,  but  may  pursue  his  adversary 
until  he  has  secui*ed  himself  from  all 
danger,  and  if  he  kill  him  in  so  doing,  it 
is  called  justifiable  self-defense.'* 

The  above  principle  is  recognized  as 
the  law  in  this  country.* 

The  right  to  take  life  in  defense  of 
property,  as  well  as  of  person  and  habi- 
tation^ is  a  natural  right;  but  the  law 
limits  its  exercise  to  the  prevention  of 
forcible  arid  atrocious  crimes,  of  which 
burglary  is  one.' 

"At  the  present  day,  however,  the 
doctrine  intimated  by  Lord  Coke*  that  a 
felon  may  be  killed  in  attempipg^  to 
commit  a  felony,  without  any.  inevitable 
cause,  does  not  exist.** 

The  same  law  of  necessity  applies  to 
killing  in  defense  against  felonious  at- 
tempts against  property,  as  in,  other 
cases  of  private  defense;  and  a  killing  in 
such  cases  must  be  shown  to  have  been 
necessary  to  prevent  the  threatened 
felony. 

The  same  rule  applies  to  the  killing  of 
a  burglar,  who  is,  as  we  have  above 
stated,  a  felon. 


r>)    1  Kast  P.  C,  -271. 

H)    Gray  v.  Combs*,  ante:  Pond  v.  People.  8  Mich., 
\hO  :  StHte  V.  CollinH.  3>  Iowa  36. 

'V    Oliver  V.  The  Stale.  17  A>a.,  r>87  ;  State  v.  Moore. 

M  CouM.    479. 

«.,     n   lM«5t.,  v. 
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On  this  question  of  killing  a  burglar, 
Mr.  Wharton^  says:  "There  can  be  no 
question  that  a  person  who,  according  to 
his  lights,  bona  fide  believes  that  a  bur- 
glar is  breaking  into  his  house,  can  take 
the  life  of  such  burglar,  if  this  be  appar- 
ently the  only  way  of  preventing  the 
offense ;  and  the  bona  fide  belief  is  a  de- 
fense, if  not  negligently  adopted,  even 
though  an  innocent  person  be  killed." 

We  agree  with  Mr.  Wharton,  that  ac- 
tual and  positive  danger  is  not  indispen- 
sable to  justify  killing  a  person  for  a 
burglar.  Where  a  dwelling  house  is 
attacked  or  broken  into,  or  there  is  evi- 
dence sufficient  to  induce  in  a  person  a 
reasonable  and  well-grounded  belief  that 
there  is  a  burglar  in  the  house,  he  is 
justified  in  using  whatever  weapons  or 
means  of  defense  he  may  have,  whether 
the  danger  was  real  or  only  apparent. 
It  would  be  monstrous  to  expect  a  person 
in  such  cases  to  be  entirely  cool,  or  in 
all  cases  to  have  great  courage  or  large 
intellect;  while  he  can  know  nothing 
whatever  concerning  the  designs  of  the 
apparent  burglar  any  more  than  can  be 
interred  from  appearances. 

"  It  is  the  duty  of  every  one  who  sees 
a  felony  attempted  by  violence  to  prevent 
it  if  possible;  and  in  the  performance  of 
this  duty,  which  is  an  active  one,  there  is 
a  legal  right  to  .use  all  necessary  means 
to  make  the  resistance.  "* 

A  person,  however,  can  not  lawfully 
kill  the  felon  if  he  can  prevent  the  con- 
summation of  the  felonious  intent  by 
other  means,  as  by  arresting  him  or  dis- 
abling him. 

In  conclusion,  to  justify  a  person  in 
shooting  a  burglar — 

First,  it  must  be  necessary,  or,  in 
other  words,  the  only  way  of  preventing 
the  consummation,  of  the  felonious  intent. 

Second,  to  shoot  without  first  inquir- 
ing his  purpose,  "there  must  be  circum- 
stances calculated  to  arouse  the  fear  of  a 
reasonable  man,  or  indicating  a  danger 
^  urgent  or  pressing  as  to  excuse  the 
mstantaneous  use  of  a  deadly' weapon.''* 

Frank  B,  Livingstone  in  University 
^w  Rnnew, 


2  y'l'>*rton,C.  L.,»lhEd.,50t. 
(»>  Dill  V.  The  state,  25  Ala.,  lo. 
T>j    Deiiy'ii  Am.  C.  L.,  126*. 
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State  v.  McCoy. 
By  section  6715,  Revised  Statutes,  one  who 
prescribes  or  administers  medicines  to  a  preg-  .. 
nant  woman  with  intent  to  produce  a  criminal 
miscarrioge  upon  her,  is  made  a  principal  of- 
fender, while  by  section  6804,  Revised  Statutes, 
the  woman  is  subject  to  indictment  as  an  aider 
an.d  abettor  thereof,  if  she  voluntarily  and 
knowingly  participates  in  the  unlawful  act; 
and  in  such  case,  it,  upon  the  trial  of  a  princi- 
pal offender,  she  testify  upon  behalf  of  the 
state,' her  evidence  should  be  regarded  as  that 
of  an  accomplice. 

(Decided  December  li;  1804.) 

Exceptions  to  the  Court  of  Common 
Pleas  of  Wayne  county. 

The  defendant  was  indicted  and  placed 
on  trial  upon  a  charge  of  unlawfully  ad- 
ministering medicine  to  a  pregnant  wom- 
an, with  intent  to  procure  a  miscarriage. 
The  woman  was  a  witness  for  the  state, 
and  the  defendant  conteiided  that  if  she 
knowingly  and  voluntarily  took  the  med- 
icine with  the  intent  to  catise  her  own 
miscarriage,  then  her  testimony  should 
be  received  as  that  of  an  accomplice,  and 
the  jury  cautioned  by  the  court  to  re- 
gard it  accordingly.  The  trial  court  took 
this  view  of  the  questipn,  and  charged 
the  jury  as  follows: 

"If  you  find  from  the  evidence  that 
Julia  Harrison  was  pregnantat  the  time 
alleged  in  the  indictment,  and  knew  she 
was  then  so  pregnant,  and  with  the  in- 
tent of  causing  and  procuring  a  miscar- 
riage, she  went  to  the  accused  and  was 
examined  by  him,  and  that  afterwards 
the  accused  himself  or  Yoder  acting  un- 
der the  instructions  of  the  accused,  pro- 
cured from  him  the  ergot  or  other  medi- 
cines which  were  given  to  said  Julia  Har- 
rison, the  accused,  and  Yoder  then  and 
there  intending  that  said  Julia  Harrison 
should  take  said  ergot  and  other  medi- 
cines for  the  purpose  of  causing  her  to 
have  a  miscarriage  of  the  child  of  which 
she  was  then  pregnant,  and  that  the  said 
Julia  Harrison  then  and  there  knowing 
that  said  ergot  and  other  medicines  were 
so  given  to  her  for  the  purpose  of  causing 
her  to  miscarry,  took  the  same,  and  mis- 
carried on  the  4th  day  of  June,  1892, 
and  that  said  miscarriage,  or  the'means 
to  procure  it,  were  not  necessary  to  pre- 
serve the  life  of  said  Julia  Harrison,  and 
had  not  been  advised  by  two  physicians 
to  be  necessary  for  that  purpose,  then 
said  Julia  Harrison  would  be  an  accom- 
plice in  the  commissioti  of  said  crime, 
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to  be  proper  in  the  case  of  the  accom- 
plice Yoder."        *        *        ♦        * 

To  this  part  of  the  charge  the  prose- 
cuting attorney  excepted,  and  has  brought 
it  to  this  court  for  review. 

By  thb  Court. 

That  the  trial  court  may,  and  usually 
should,  caution  the  jury  respecting  the 
degree  of  credit  they  should  give  to  the 
uncorroborated  testimony  of  an  accom- 
plice in  a  felony  is  not  denied;  biit  the 
prosecuting  attorney  contends  that  a 
woman,  under  our  statute,  is  not  subject 
to  indictment,  although  she  may  jointly, 
with  others,  engage  in  procuring  upon 
herself  a  criminal  miscarriage,  and,  there- 
fore, is  not  to  be  regarded  as  an  accom- 
plice in  the  commission  of  the  offense. ' 

The  statute,  section  6815,  Revised  Stat- 
utes, under  which  McCoy  was  indicted, 
reads  as  follows:  "Whoever,  with  in- 
tent to  procure  the  miscarriage  of  any 
woman,  prescribes  or  administers  to  her 
any  medicine,  drug,  or  substance  what 
ever,  or  with  like  intent  uses,  any  instru- 
ment, or  means  whatever,  unless  such 
miscarriage  is  necessary  to  preserve  her 
life,  or  is  advised  by  two  physicians  to  be 
necessary  for  that  purpose,  shall,  if  the 
woman  either  miscarries  or  dies  in  con- 
sequence thereof,  be  imprisoned."   *  *  * 

This, statute  is  not,  in  terms,  directed 
against  the  woman  upon  whom  the  of- 
fense is  committed,  nor  against  any  other 
person  who  may  have  aided,  abetted  or 
procured  commission;  its  terms  include 
the  person  only  who  prescribes  or  ad- 
ministers the  medicine,  etc.,  or  who  uses 
the  instrument.  If  this  was  the  only 
statute,  neither  the  woman  nor  any  other 
person  could  be  indicted,  though  she  or 
he  may  have  counseled  or  procured  the 
offense  to  be  committed.  The  legisla- 
ture in  this  instance,  however,  followed 
the  usual  mode  adopted  in  this  state  for 
defining  an  offense,  and  affixing  to  it  an 
appropriate  penalty.  Very  few'  of  our 
statutes  that  create  a  specific  offense  de- 
nounce a  penalty  against  persons  who 
may  merely  aid,  abet,  counsel  or  procure 
its  commission.  This  class  of  offenders 
is  embraced  by  the  sweeping  provisions 
of  section  6804,  Revised  Statutes,  which 
reads:  .  "Whoever  aids,  abets,  or  pro- 
cures another  to  commit  any  offense, 
and  the  same  rule  regarding  her  evidence 


may  be  prosecuted  and  punished  as  if  he 
was  the  principal  offender." 

Whenever  a  woman  voluntarily  par- 
ticipates with  another  person  who  admin- 
isters medicine  to,  or  uses  an  instrument 
upon  her,  for  the  purpose  of  producing 
a  criminal  miscarriage  upon  herself,  she 
falls  within  the  express  provision  of  the 
last  quoted  statute,  and  is  thereby  sub- 
ject to  indictment  and  punishment  as  an 
aider,  abettor,  or  procurer  of  the  princi- 
pal offender,  and  her  evidence,  when  she 
testifies  in  the  case,  should  be  regarded 
as  that  of  an  accomplice. 

Exceptions  overruled. 

A.  D,  Metz,  Prosecuting  Attornej',  for 
Plaintiff. 

John  McSweefiy,  for  Defendant. 

(To  appear  in  61  Ohio  St.) 


StaTB  ex  rki..  v.  Jacobi,  Sheriff. 

Section  16  of  article  IV  of  the  constitution 
of  1851  vests  in  the  general  assembly  of  this 
state  the  power  to  change  the  snbdivisions  of 
the  judicial  districts  ol  the  state,  subject,  how- 
ever, to  the  limitations  imposed  by  section  3 
of  the  same  article.  'While  section  3,  among 
other  limitations,  may  prohibit  the  division  of 
^  county,  or  placing  totally  disconnected  coun- 
ties of  territory  in  the  same  subdivision,  yet, 
subject  thereto,  the  territorial  form  of  the  new 
subdivisions,  and  the  relative  population  of 
each  rests  within  the  discretion  of  the  general 
assembly. 

(Decided  December  1I>  18M.) 

Mandamus. 

Henry  Jatobi,  sheriff  of  Darke  county, 
declined  to  issue  a  proclamation  for  the 
election  of  judges  of  the  court  of  common 
pleas  oi  the  second  subdivision  of  the  sec- 
ond judicial  district  of  this  state,  on  the 
ground  that  the  statute,  passed  May  17, 
1894,  91  Ohio  Laws,  280,  subdividing  this 
(district  into  its  present  form,  is  unconsti- 
tutional and  therefore  void.  Thereupon 
the  relator,  an  elector  of  the  county  of 
Darfce,  one  of  the  counties  that  comprise 
this  second  subdivision,  arplied  to  this 
court  for  a  writ  of  mandamus  to  compel 
the  sheriff  to  issue  such  proclamation. 
To  the  petition  of  the  relator  an  answer 
was  interposed  by  the  sheriff  showing 
that  the  three  subdivisions  into  which 
said  district  was  divided  are  not  as  com- 
pact territorially  as  it  was  practicable  to 
make  th^m,  and  that  a  wide  difference, 
should  be  applied  by  you,  as  I  have  stated 
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exists  respecting  their  respective  popu- 
lations. 

The  sufficiency  of  this  answer  is  de- 
nied by  the  interposition  of  a  demurrer. 

Keifer  (^  Keifer,  Geo,  K.  Nash.  Gott- 
schail  &  Brown  and  Nevin  &  Kuniler, 
for  Relator. 

Harrison^  Olds  &  Henderson^  for  Re- 
spondent. 

Bradbury,  J. 

The  authority  of  the  general  assembly 
to  change  the  subdi\isions  of  the  sec- 
ond judicial  district  to  the  extent  that 
was  attempted  by  the  act  of  May  17, 
1894  (91  Ohio  Laws,  2S0),  is  the  only 
question  raised  by  the  record  before  us. 
That  the  general  assembly  has  authority 
to  change  the  subdivi.sions  of  a  judicial 
district  to  some  extent  is  not  denied  by 
counsel  for  respondent;  indeed  section 
15  of  article  IV  of  che  constitution  of 
1851  directly  grants  such  power  "when- 
ever two  thirds  of  the  members  elected 
to  each  house  shall  concur  therein." 
The  power  given  to  the  general  assem- 
bly by  the  terms  of  this  section,  when 
considered  alone,  is  limited^  only  by  the 
requirement  that  two-thirds  ol  the  mem- 
bers elected  to  each  house  shall  concur 
in  the  alteration.  This  court,  however, 
has  held  that  the  power  vested  in  the 
legislature  by  this  section  is  limited  by 
the  provisions  of  .section  3  of  the  same 
article.  Dist.  Court  case,  34  Ohio  St., 
481. 

Counsel  for  respondent  contend  that  the 
statute  in  question  violates  those  provi- 
sions of  section  3  of  article  IV  ot  the 
constitution,  which  declares  that  the. subdi- 
visions shall  be  '*of  compact  territory, 
bounded  by  county  lines  and  as  nearly 
equal  in  population  as  practicable."  The 
answer  under  consideration  discloses  that 
the  territory  composing  the  second  judi- 
cial district  is  susceptible  of  a  more  com- 
pact division  than  was  made  by  the  act  in 
question,  and  yet  preserve  intact  county 
boundaries,  and  that,  without  disturbing 
coun:y  lines,  the  population  of  the  several 
subdivisions  might  have  been  made  very 
much  more  nearly  equal  than  they  were 
made.  In  fact  the  inequality  between  the 
population  of  the  first  subdivision  and  that 
of  the  other  two  is  striking  :  That  of  the 
first  being  only  60,440,  while  that  of  the 
second  is  214,240  and  that  of  the  third 


235,075.  The  difference  between  the 
largest  and  the  smallest  population 
being  nearly  fourfold. 

If  these  provisions  of  our  constitution 
are  merely  directory  they,  of  course,  im- 
pose no  obligation  upon  the  general  as- 
sembly enforceable  by  any  judicial  tri- 
bunal. Grave  doubts  were  expressed  by 
an  author  •  of  recognized  authority  in  a 
treatise  upon  constitutional  law  of  estab- 
lished reputation,  whether  any  constitu- 
tional provision  should  be  held  to  be 
directory  rather  than  mandatory,  but  on 
thecontiar>'  insisting  that  the  edicts  of 
the  people  enunciated  through  the  me- 
dium of  written  constitutions,  from  their 
nature  and  the  object  sought  to  be  attained 
by  them,  were  mandates  to  be  obeyed,  and 
not  advisory  exhortations  to  be  followed 
or  not  as  the  functionaries  addressed 
may  choose.  Cooley'on  Cons.  Lim.,  93, 
97.  This  view  of  the  question  is  taken 
in  many  of  the  adjudications  upon  the 
subject.  I.^)ton  v.  Stated  West  Va.,  755; 
Nevada  v.  Rogers,  10  Nevada,  250 ; 
Cannon  v.  Malhcs,  8  Heisk,  516, 7 ;  Spang- 
ler  V.  Jacodw  14  111.,  297;  Varnry  v. 
Justice,.  80  Ky.,  596;  1  he  Pcofiie  v. 
Lawrence,  36  Barb.,^  178.  There  are 
many  other  cases  in  which  substantially 
the  same  doctrine  is  sanctioned.  Mc- 
Culioch  V.  State,  11  Ind  ,  424 ;  IVotcoU  v. 
WrgJon,  7  Ind.,  44 ;  People  v.  Campbell, 
8  Oilman,  (111.),  466 ;  State  v.  Johnson, 
26  Ark.,  281 ;  Barnes  v.  Staryie,  Trcas,, 
35  III..  121  ;  State  ex  reL  v.  Glenn  et  al„ 
18  Nevada,  34;  Ryan  v.  Lvfich,  68  111., 
160. 

This  court,  however,  has  held  a  number 
of  the  provisions  of  the  constitution  of 
1851,  relating  to  the  general  assembly,  to 
be  merely  directory,  the  observance  of 
which  rests  entirely  upon  a  sense  of  duty 
and  a  regard  to  their  official  oath  by  the 
mepibers  thereof.  •  Miller  v.  State,  3  Ohio 
St.,  476;  State  v.  Covington,. 29  Ohio  St., 
102;  Bloom  v.  Ar«/a,  32  Ohio  St.,  4tJ3; 
Seeiey  v.  Thomas,  31  Ohio  St,  301. 

This  doctrine  finds  support  in  the  de- 
cisions of  the  highest  courts  of  some  of 
the  other  states.  City  of  Girardeau  v. 
Riley,  52  Mo.,  424;  People  v.  Supervisors 
of  Chenango,  8  N.  Y.,  317 ;  McPfierson  \\ 
Leonard,  29  Md.,  377. 

We  are  of  the  opinion,  however,  that 
the  provisions  of  the  constitution  now 
under  consideration  were  intended  to  be 
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mandatory,  but  we  are  embarrassed  in 
every  attempt  we  make  to  find  limits 
within  which  to  confine  the  power  of  the 
general  assembly  when  we  consider  the 
language  employed  by  the  constitution, 
and  the  construction  placed  upon  it  by 
the  convention  itself.  The'  provision  is 
that  the  subdivisions  of  the  judicial  dis- 
tricts shall  be  "of  compact  territory 
bounded  by  county  lines  and  as  nearly 
equal  in  population  as  .  practicable. " 
It  is  apparent  that  the  first  clause  of 
this  provision  denies  to  the  general 
assembly^  any  power  to  divide  a  county, 
in  subdividing  a  Judicial  district,  be- 
cause the  subdivision  must  be  bounded 
by  county  lines,  and  thfe  would  be  im- 
possible if  one  part  of  a  county  was  in 
one  subdivision  and  another  part  of  it  in 
another  subdivision ;  for  in  such  case  the 
boundary  of  the  subdivision  would  pass 
through  the  divided  county,  and  the  sub- 
division would  not  be  bounded  by  county 
lines.  -  In  this  respect  a  limit  is  set  to  the 
legislative  power  Over  the  subject  which 
is  capable  ot  being  ascertained /and  de- 
clared. So  the  requirement  that  the 
territory  shall  be  "compact"  undoubtedly 
requires  that  the  counties  composing  a 
judicial  subdivision  shall  be  adjacent, 
and  denies  to  the  general  assembly  the 
authority  to  create  a  subdivision  con- 
sisting of  separate  bodies  of  territory. 
The  word  "compact"  has  various  shades 
of  meaning,  even  in  this  connection,  one 
of  which  is  "joined  or  held  together;" 
and  in  view  of  the  action  of  the  con- 
vention itself,  when  it  came  to  divide 
the  state  into  judicial  districts,  and  the 
districts  into  subdivisions,  we  cannot 
declare  that  it  did  not  employ  /the  word 
in  this  sense,  but  in  the  sense  that  the 
territory  should  be  made  as  nearly  square 
in  form  as  the  lines  of  counties-  would 
perinit. .  The  constitution,  declares. not 
only  that;  the  subdivisions,  but  the  judi- 
cial districts  themselves,  shall  be  of  "com- 
pact territory,"  yet  the  convention  that 
framed  the  instrument,  when  it  came  to 
the  duty  of  creating  judicial  districts 
and  subdivisions,  made  some  of  them 
consist  of  long  and  comparatively  narrow 
strips  of  territory.  This  is  notably  the 
case  in  the  fourth  and  fifth  districts,  the 
former  of  which  extends  along  Lake 
Erie  from  Lucas  county  to  Cuyahoga 
county,  both   inclusive,   and   t\}i^  latter 


reaching  from  Franklin  county,  in  the 
center  of  the  state,  to  the  Ohio  river. 
Here  was  given  a  practical  construction 
of  the>word  "compact"  by  the  body  that 
used  it,  which,  at  least,  fairly  demon- 
strates that  it  was  not  used  jn  the  sense 
of  requiring  the  territory  to  be  divided  . 
in  its  most  compact  form,  that  is,  as 
nearly  square  as  was  possible.  If  it  was 
not  etnpjoyed'in  that  sense,  what  stand- 
ard does  the  constijtution  furnish  by 
which  the  judiciary  may  determine  the 
limits  beyond  which  the  territory  may. 
-not  be  narrowed  and  lengthened,  in  a 
straight  line  or  otherwise,  in  the  dis- 
cretion of  the  general  assembly.  If  the 
people  desire  to  limit  the  scope  of  legis- 
lative action  in  its  legitimate  sphere,  by 
constitutional  provisions,  they  must 
mark  the  boundaries  of  that  action  so 
distinctly  that  they  may  be  recognized 
and  declared  with  certainty.  They  have 
failed  to  do  that  here,  and  we  should  not 
create  them  by  conjecture.  We  have 
seen  that  the  language  employed  by  the 
constittition,  as  well  as  the  practical  con- 
struction put  upon -it  by  the  action  of 
the  body  that  framed  it,  does  not  require 
that  either  the  judicial  districts  or  their 
subdivisions  shall  be  created  in  tlie  most 
compact  form  consistent  with  preserving" 
intact  county  lines.  The  general  as- 
sembly having  a  discretion  in  ,the 
matter,  there  is  nothing  in  the  constitu- 
tion from  which  the  judiciary  can  estab- 
lish and  declare  a  proportion  beyond 
which  the  length,  shall  not  exceed  the 
width  of  a  judicial  district  or  subdivision, 
or  if  one  is  made  materially  longer  than 
wide,  that  the  length  shall  be  in  a 
straight  line. 

The  same  difficulty  and  uncei:tainty  re- 
specting the  boundaries  of  judicial  discre- 
tion relative  to  the  variations  of  popula- 
tions permissible  between  the  several 
subdivisions,  arise  when  vwe  approach  the 
question  respecting  the  extent  that  the 
population  of  the.  several  subdivisions  of 
a  judicial  district  may  vary.  The  constitu- 
tional mandate  is  that  the  subdivisions 
into  which  a  judicial  district  may  be 
divided  shall  be  "as  nearly  equal  as 
practicable."  These  words  denote  dis- 
cretion. Where  is  it  lodged?  'Who  is 
to  determine  what  is. practicable  in  this 
respect?  Evidently  that  body  whose 
duty  under  the  constitution  it  is  to  create 
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the  judicial' districts  .and  subdivide  them, 
and  this  duty  is  lodged  in  the  legislature. 
The  constitution  is  silent  respecting  the 
circumstances  that  the  general  assembly 
may  consider  in  determiniilg  what  is 
pmcticable  in  this  regard.  We  have 
seen  that  this  body,  under  anotherprovi- 
sion  of  this  clause,  must  preserve  county 
lines,,  and  use*-  adjacent  territory*  in 
creating  judicial  districts  and. subdivid- 
ing them;  If  the  only  circumstances  to 
be  coflsid^red  by  the  legislature  in  pet-, 
forming  this  dtity  are  that  county  lines 
must  be  respected,  and  the  territory  of 
.each  district  or  subdivision  kept  separate 
and  entire,  then  the  duty  would  be  little, 
if  any,  more  than  clerical,  and  would 
invcAve  no  discretion  whatever.  A  map, 
together  with  a  census  report  of  the  pop- 
ulation of  the  several  counties,  are  all 
that  would  be  necessary  to  a  complete 
performance  of  this  duty  by  any  one. 
The  boundaries,  of  discretion  being  thus 
narrowed  and  plainly  marked  could  be 
readily  ascertained  and  declared,  and,  if 
the  populations  of  the  several  subdivi- 
sions of  a  district  were  not  made  as 
nearly  ^ual  afe  could  be  done,  and  yet 
fespect  county  lines  or  preserve  the  ter- 
ritory of  each  subdivision  intact,  then 
the  xx>nstitutional  mandate  would  be 
broken  and  relief  afforded  by  the 
judiciary. 

Considering  the  language,  merely,  of 
the  constitution,  and  it  leads  us  .o  the  con- 
clusion that  legislative  discretion  in  this 
matter  is  much  broader  than  the  narrow 
limits  above  suggested. "  And  this  con- 
struction was  adopted  by  the  framers  of 
the  constitution  themselves  when  they 
divided  the  state  into  districts  and  sub- 
divisions for  judicial  purposes.  In  sub- 
dividing the  third  judicial  district,  the 
constitutional  convention  put  into  the 
first  subdivision  a  population,  according 
to  the  census  of  1860,  of  more  than 
eighty-nine  thousand,  into  the  third  sub- 
division eightyrtwo  thousand  three  hun- 
dreid  and  eighty-three,  while  the  second 
subdivision  contained  only  fortj'-seven 
thousand  six  hundred  and  ninety-one 
inhabitants. 

In  subdividing  the  fourth  judicial  dis- 
trict, the  same  disregard  of  equality  in 
respect  of  population  was  manifested  by 
the  constitutional  convention ,  Cuyahoga 
county  was  alone  made  one  subdivision, 


with  a  population  of  forty  eight  thou- 
sand and  ninety-nine,  while  the  other 
two  subdivisions  had,  respectively,  seven- 
ty-four ttiousand  three  hundred  and* 
thirty-seven,  and  seventy-eight  thousand 
and  thirteen  inhabitants.  In,- dividing 
these  two  districts  it  was  practicable,, 
rejg^ard  being  had  only  to  preserving 
couitity  litres  and  territorial  integrity,  to 
have  made  their  respective  populations 
much  more  nearly  equal;  the  inference 
is,  therefore,  irresistible  that  the  con- 
temporaneous construction  given  to  this 
provision  of  the  constitution  by  the  body 
that  made  it,  authorizes  other  circum- 
stances to  be  considered  in  subdividing 
judicial  districts  than  those  of  preserving, 
county  lines  intact  and  territorial  unity.. 

The  constitution  does  not  indicate 
the  character  of  such  circumstances^ 
We  may  conjecture  that  the  convention, 
in  making  Cuyahoga  county,  alone,  one  ' 
subdivision  of  the  fourth  judicial  dis- 
trict, though  its  population  at  the  time 
was  not  much  greater  than  one-half  of 
that  of  either  of  the  other  two  subdivi- 
sions, had  regard  to  the  commercial 
character  of  the  inhabitants  ol  the  young 
and  growing  city  of  Cleveland,  which 
was  in  that  county,  and  its  probable 
rapid  growth..  We  may  also  conjecture 
that  the  convention,  in  placing  the  seven 
counties  of  Mercer,  Van  Wert,  Putnam, 
Paulding,  Defiance,  Williams  and  Henry 
in  one  subdivision  of  the  third  district, 
the  united  populMion  of  all  amounting 
to  only  forty-seven  thousand  six  hundred 
and  ninety-one,  while  the  other  two  sub- 
divisions had,  respectively,  eighty-nine 
thousand  and  forty,  and  eighty-two  thou- 
sand three  hundred  and  eighty-three, 
had  regard  to  the  circumstance  that  the 
former  were  comparatively  new  counties, 
opening  up  to  settlement,  and  would 
probably  increase  in  population  rela- 
tively faster  than  the  other  counties  of 
the  district. 

No  doubt  many  other  circumstances 
may  arise  from  time  to  time  that  should 
be  weighed  in  determining  how  far  from 
equality  th^  populations  of  the  judicial 
subdivisions  may  be  permitted  to  vary. 
But  the  constitution  has  prescribed  no 
limits  to  their  number  or  their  inherent 
force  ascertainable  by  the  judicial  de- 
partment of  the  government.  In  respect 
of  the  exercise  of  its  discretion  in   this 
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regard  the  general  assembly  is  responsi- 
ble to  the  public  and  its  own  sense  of 
right  and  wrong,  and  its  action  is  not 
subject  to  control  or  revision  by  the 
judiciary. 

Peremptory  writ  awarded. 

(To  appear  in  61  Ohio  St). 


State  kx  rei..  The  Laning  Printing  Co. 
V.  Commissioners    op    Public    Printing 

ET  AL. 

1.  The  act  of  May  21,  1894,  amending  sec- 
tions 319,  320  and  321,  of  the  Revised  Statutes, 
(91  Ohio  Laws,  400),  requires  tliat  the  different 
classes  of  the  printing  of  the  state  shall  be  let 
by  the  commissioners  of  public  printing  as 
separate  contracts,  with  discretion  in  the  com- 
missioners to  let  the  portions  embraced  in  the 
seventh  class  in  one  or  more  contracts.  The 
commissioners  have  not  authority  to  entertain 
a  bid  embracing  two  or  more  classes  of  the 
work  as  a  whole. 

2.  Said  act  is  not  in  conflict  with  section  2 
of  article  1  o  of  the  constitution. 

(Decided  December  11.  1894.) 

Error  to  the  Circuit  Court  of  Frank- 
lin county. 

The  case  below  was  a  mandamus  pro- 
ceeding brought  in  the  circuit  court  by 
the  plaintiff  in  error  against  the  defend- 
ants in  error,  S.  M.  Taylor,  E.  W.  Poe 
and  J.  K.  Richards,  as  Commissioners  of 
Public  Printing  for  the  State,  and  The 
Westbote  Printing  Company  and  John 
L.  Trauger,  to  compel  an  award  by  the 
commissioners  to  the  relator  of  certain 
contracts  for  printing  enumerated  as  the 
second,  third,  fourth,  sixth,  seventh, 
eighth  and  ninth.  By  cross-petition  The 
Westbote  Company  sought  an  order 
awarding  to  it  certain  contracts  enumer- 
ated as  first,  third,  fourth,  sixth,  seventh, 
eighth  and  ninth;  and  by  like  pleading, 
John  L.  Trauger  asked  an  order  award- 
ing to  him  certain  contracts  enumerated 
as  first,  second,  fourth,  eighth  and  ninth. 
To  the  petition  and  cross-petitions  a 
demurrer  was  filed  by  the  commissioners, 
which,  on  hearing,  was  sustained,  and 
the  petition  and  several  cross-petitions 
dismissed. 

Error  is  prosecuted  by  the  relator. 

By  the  petition  it  appears  that  the  com- 
missioners advertised  for  bids  for  the 
public  printing,  and  in  the  specifications 
referred  to,  divided  the  same  into  nine 
separate  contracts,    as  follows:     1,   bills 


and  calendars;  2,  journals:  8,  pamphlet 
reports;  4,  laws;  6,  executive  jobs;  6,  ex- 
periment station;  7,  reports  of  secretary 
of  state,  inspector  of  building  and  loan 
associations,  commissioner  of  railroads 
and  telegraphs,  and  of  the  commis- 
sioners of  labor  statistics;  8,  reports  of 
the  auditor  of  state,  commissioner  of 
common  schools,  superintendent  of  in- 
surance and  the  state  board  of  agricul- 
ture ;  9,  the  German  printing. 

The  relator,  answering  the  advertise- 
ment, tendered  three  bids.  One,  relating 
to  all  the  classes  save  the  first  and  fifth, 
gave  figures  at  which  relator  was  willing 
to  perform  any  one  of  the  specified  con- 
tracts standing  alone;  the  second  covered 
a  portion  only,  and  had  a  condition 
added  that  the  English  and  German 
printing  of  the  same  job,  or  either  of 
those  named,  are  both  awarded;  the  third, 
covering  all  the  classes  save  the  first  and 
fifth,  had  as  a  condition  that  the  pro- 
posal was  made  as  a  whole.  The  second 
and  thir«l  bids  were  lower,  taking  each 
as  a  whole,  than  the  figures  offered  by 
other  bidders  upon  the  same  work  taken 
separately.  The  facilities  of  the  relator 
for  performing  the  work  with  rapidity 
and  in  a  workmanlike  manner  were  al- 
leged to  be  better  than  those  of  any  of 
its  competitors,  and  the  bond  offered  as 
security  was  ample. 

A  number  of  other  bids  were  made. 
Upon  a  consideration  of  all  the  bids,  the 
commissioners  awarded  to  the  relator  the 
contract  for  printing  the  work  embraced 
in  the  second  and  ninth  contracts;  to 
The  Westbote  Company  the  third,  sixth 
and  seventh;  to  John  L.  Trauger  the 
first,  fourth  and  eighth,  and  to  Myers 
Bros,  the  fifth. 

The  holding  of  the  circuit  court     is 
that  this  award  is  conformable  to  law. 
Spear,  J. 

As  against  the  action  of  the  commis- 
sionefs  and  the  judgment  of  the  circuit 
court  approving  it,  the  contention  of  the 
relator  is,  in  substance,  that  the  award 
thus  made  results  in  giving  the  printing 
to  bidders  who  are  not^  the  lowest  re- 
sponsible bidders,  and  hence  is  in  viola- 
tion of  the  spirit  of  the  statute,  if  not  its 
letter,  and  of  section  2,  of  article  15,  of 
the  constitution j  which  provides  that 
'*  the  printing  shall  be  let  on  contract  to 
the  lowest  responsible  bidder,   by   such 
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executive  oflBcers,  and  in  such  manner  as 
shall  be  prescribed  by  law." 

Section   319,  of  the   Revised  Statutes 
(91  Ohio  Laws,  400).  provides  that  **print- 
ing  for  the  state  shall  be  divided  into 
seven  classes,  to  be  let  in  separate  con- 
tracts, as  follows :     The  printing  of  all 
bills  for  the  two  branches  of  the  general 
assembly,  together  with  such  resolutions 
and  other  matters  as  are  ordered  by  the  i 
two  branches,  or  either  of  them,  to  be  i 
printed  in  bill  lorm.  shall  constitute  the  I 
first  class,  and  shall  be  let  in  one  contract; 
the  printing  of  the  journals  ol  the  senate 
and  house  of  representatives  and  of  such 
reports,  communications  and  other  docu- 
ments as  enter  into  and  make  a  part  of 
the  journals,  shall  constitute  the  second 
class,  and  shall  be  let  in  one  contract ; 
the  printing  of  all  reports  and  all  com- 
munications and  other  documents  ordered 
by  the  general  assembly  or  either  branch 
thereof,  or  by  the  executive  departments, 
to  be  printed  in  pamphlet  form,  excepting 
the  bulletins  of  the  Ohio  agricultural  ex- 
periment   station,   shall    constitute    the 
third  class  and  shall  be  let  in  one  con- 
tract; the  printing  of   the  general  and 
local  laws   and  joint    resolutions   shall 
constitute  the  fourth  class  and  shall  be 
let  in  one  contract ;  the  printing  of  all 
blanks,  circulars  and  other  work  neces- 
sary for  the  use  of  the  executive  depart- 
ments, other  than  such  as  shall  be  printed 
in  pamphlet   form,  shall  constitute  the 
fifth  class,  and  shall  be  let  in  one  con- 
tract ;  the  bulletins  of  the  Ohio  agricul- 
tural experiment  station  shall  constitute 
the  sixth  class  and  shall  be  .let  in  one 
contract.     The  report  of  the  secretary  of 
state,  auditor  of  Sitate,  commissioner  of 
common  schools,  commissioner  of  labor 
statistics,   superintendent  of    insurance, 
the  report  of  the  state  board  of  agricul- 
ture, and  such  other  reports  of  executive 
officers  as  are  required  by  law  to  be  bound 
in  either  cloth  or  half-law  binding,  except 
the    laws    and    joint    resolutions    and 
journals  of  the  house  and  senate,  shall 
constitute  the  seventh  class,  and  may  be 
let  in  one  or  more  contracts  as  in  the  dis- 
cretion of  the  commissioners  of  public 
printing  the  interests  of  the  state  may 
require." 

Section  320  makes/' it  the  duty  of  the 
commissioners  to  give  notice,  by  publica- 
tion, of  the  time  and  place  for  receiving 


sealed  propo.sals  "for  executing  the  several 
classes  of  the  public,  printing  in  separate 
contracts."  The  following  section  makes 
it  their  duty  to  "award  the  contract  for  . 
each  class  of  the  printing  to  the  lowest 
responsible  bidder.**  It  further  provides 
that  nothing  herein  contained  shall  be 
cotistrued  so  as  to  prevent  the  same  per- 
son from  becoming  contractor  for  two  or 
niore classes  of  the  printing  if  he  shall  be 
the  lowest  bidder  therefor ;  and  further, 
that  "no  class,  or  part  of  a  class,  shall  in 
any  case  be  awarded  otherwise  than  to 
the  lowest  and  best  bidders  therefor." 
"All  printing  appertaining  to  the  first  and 
fifth  classes  must  be  executed  at  the 
city  of  Columbus."  Section  63,  Revised 
Statutes,  directs  that  "  the  report  of  the 
secretary  of  state,  of  the  commissioner 
of  labor  statistics,  of  the  inspector  of 
shops  and  factories,  and  the  state  board 
of  agriculture,  shall  also  be  printed  in 
the  German  language." 

Enough  of  the  statute  has  been  quoted, . 
we  think,  to  make  its  intent  clear,  and. to 
make  the  duty  of  the  commissioners 
under  the  facts  shown,  reasonably  plain. 
The  purpose,  as  we  gather  it,  is  to  cause 
the  commissioners .  to  call  for  bids  for 
the  several  divisions  of  the  work  as  sep- 
arate prppositions,  and  not  to  call  for  bids 
Ibr  all  the  work  in  a  lump.  And  when 
the  propositions  are  in,  the  dutj'  follows 
to  award  the  separate  contracts,  as  such, 
to  the  lowest  re.sponsible  bidder  or  bidders 
therefor,  the  statute  in  all  other  respects 
having  been  coniplied  with.  The  ex- 
pressions indicating  tKis  purpose  are. so 
many  that  to  give,  them  here  would  be 
to  repeat  substantially  all  the  clauses 
already  qiioted,  and  those  given  are, 
to  our  mind,  as  distinct  and  unmistakable 
as  language  can  well  make  them.  Nor 
is  any  other  part  of  the  statute  inconsist- 
ent with  the  portions  herein  copied. 
The  effect  of  it  is  to  require  that  the  differ- 
ent classes  shall  be  let  as  different  con- 
tracts, whether  to  as  many  bidders  as 
there  are  classes,  or  more  than  one  to 
any  one  bidder,  providing  he  is  as  to  each 
the  lowest  responsible  bidder,  save  that, 
as  to  the  seventh  class,  the  commission- 
ers shall  have  discretion  to  let  the  same 
in  one  or  more  contract^.  And  this  duty 
that  body  performed.  It  do6s  not  ap- 
pear to  us  that  the  commis^oners  de- 
I  parted  from  the  law,  or  abused  the  dis-' 
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cretion  devolved  upon  them  bj'  its  pro- 
visions.    The    conditional    bids  ot    the 
relator  sought  to  attach  limitatibns  to  the 
action  of  the  commissioners  which  left 
no  alternative  but  a  rejection,  providing 
the  law  does  not  permit,  as  we  think  it 
does  not.  consideration  of  a  lumping  bid. 
It  is,  however,  objected  that  the  con- 
struction given  the  statute  by  the  com- 
missioners renders  the  act  void,  because 
it  violates  section  2,  of  article  16,  of  the 
constitution.     In  considering  this  objec- 
tion, it  must  be  borne  in  mind  that  the 
section  quoted  should  be  read  with  reier- 
ence  to  the  establishing  of  a  system  for 
letting  the  public  printing  from  year  to 
year.     That  system  must  be  judged,  not 
by  its  eflFect  upon  one  contract  only,  or 
necessarily  the  contracts  of  one  year,  but 
by    its  effect  upo&   continued  lettings, 
taking  one  year  with  another.     Appar- 
ently one  of  the  ultimate  purposes  of  the 
act  is  to  counteract  combinations  formed 
to  forestall  competition ;  to  prevent  pow- 
erful establishments,  those  possessed  of 
capital  and  force  sufficient  to  do  the  whole 
work,  from  monopolizing  it,  and  thus  in 
time  destroy  competition  by  freezing  out 
the    smaller    concerns.      Whether    this 
policy  is  for  the  best  good  of  the  state 
or  not,  or  whether  the  means  adqpted  is 
likely  to  accomplish  the  obje<?t  aimed  at, 
'  we  are  not  concerned  to  inquire.     It  is 
enough  to  know  that  the  province  of  de- 
termining those  questions  rests  with  the 
law-making  power.     The  mere  fact  that 
the  statute    confides   discretion   to  the 
commissioners,  cannot  be  held  to  be  fatal 
to  it,  for  the  language  of  section  2,  "  in 
such  manner  as  shall  be  provided  by  law," 
implies  the  exercise  of  discretion  in  the 
manner  of  making  and  receiving  bids. 
Nor  do  we  think  that  the  spirit  of  sec- 
tion 2  forbids  the  legislation.     At  least  it 
is  not  clear  that  it  does.     We  cannot  say 
that  the  scheme  adppted  will  not,  taking 
one  year  with  another,  result  in  the  work 
being  done  by  the  lowest  responsible  bid- 
der. 

Judgment  affirmed. 

Nash  &  Leniz,  for  Plaintiff  in  Error. 

y.  K.  Richards^  for  Commissioners. 

D,  /.  Ryan  and  Holmes  &  Huling,  for 
The  Westbote  Printing  Company. 

T,  E,  Powell,  D.  K,  Watson  and  T.J. 
Keating,  for  John  L.  Trauger. 

(To  appear  in  61  Ohio  St.) 
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General  Docket. 
2542.    Titus  W.  Nolf  et  al.  v.  The  Commis- 
siouers  ot  Sandusky  County,  Ohio.     Error  to 
the  Ciicuit  Court  of  Sandusky  county.     Judg- 
ment affirmed. 

2606.  William  G.  Wilson  ▼.  The  Cleveland 
Leader  Printing  Company.  Error  to  the  Cir- 
cuit Court  of  Cuyahoga  county.  Judgment 
affirmed. 

2607.  William  G.  Wilson  v.  William  S. 
Chamberlain.  Error  to  the  Circuit  Court  of 
Cuyahoga  county.    Judgment  affirmiil. 

3154.  The  Germania  Fire  Insurance  Com- 
pany of  New  York  v.  Dun  &  Co.  Error  to  the 
Circuit  Court  of  Payette  county.  Judgment 
affirmed. 

3174.  Horace  Sabin,  Adm'r.  et  al.  v.  L.  F. 
Corcoran  et  al.  Application  for  a  rehearing  at 
subsequent  tenn.  An  application  for  a  re- 
hearing will  not  be  entertained  when  made  at 
a  term  subseauent  to  that  at  which  the  judg- 
ment is  renaered,  notwithstanding  such  re> 
hearing  is  requested  bv  one  ot  the  judges. 

318-i  Anton  Reig  et  al.  y.  The  ViUage  of 
St  Bernard.  Error  to  the  Circuit  Court  of 
Hamilton  county.    Judgment  affirmed. 

31 89.    Daniel  B.  Steuart  y.  The  First  National 
Bank  of  Athens,  Ohio,  et  al.     Error  to  the 
Circuit  Court  of  Athens  county.     Judgment    - 
affirmed. 

3196.  Job  Lackey  v.  Samuel  p,  SheriQl 
Error  to  the  Circuit  Court  of  Paulding  county. 
Judgment  affirmed. 

3202.  William  H.  Blee  v.  Charles  A  Bradley. 
Error  to  the  Circuit  Court  of  Clark  county. 
Judgment  affirmed. 

Motion  Docket. 

2305.  The  Village  of  Bellefontaine  v.  Lewis 
Vassaux!  Motion  for  leave  to  file  a  petition  in 
error  to  the  Circuit  Court  of  Logan  county. 
Motion  allowed. 

2306.  Johu  L.  Persinger  et  al.  v.  E.  M.  Haig. 
ler  et  al.  Motion  by  defendant  for  revivor  in 
cause  No.  4113,  ou  the  General  Docket. 
Motion  allowed. 

2307.  The  City  of  Cincinnati  v.  Charles 
Sceadman.  Motion  by  defendant  to  strike 
from  the  record  bill  of  exceptions  in  cause 
No.  4283,  on  the  General  Docket  Motion 
overruled. 

2308.  Samuel  D.  Evans  v.  Willia  A.  Thomas, 
Adm'x.  Motion  by  plaintiff  tp  extend  time 
for  filing  printed  record  in  cause  No.  4254,  on 
the  General  Docket.    Motion  allowed. 

2309..  The  State  of  Ohio  v.  William.  R. 
Johnson.  Motion  by  plaintiff  to  advance 
cause  No.  42!I5  on  the  General  Docket.  Motion 
allowed.  Plaintiff  to  file  brief  within  sixty 
days  from  January  10,  1895,  and  defendant  to 
file  brief  within  sixtv  days  .after  the  expiration 
of  time  allowed  to  plaintiff. 

2810.  The  L.  S.  &  M.  S.  R'y  Co.  v.  Curtis  E. 
Starkey.  Motion  by  defendant  to  advance  cause 
No.4335,  on  the  General  Docket  Motion  allowed 

2311.  The  State  of  Ohio  v.  Edward  Kendle. 
Motion  for  leave  to  file  a  bill  of  exceptions  to 
the  Court  of  Common  Pleas  of  Brown  county. 
Motion  allowed  and  caus^  submitted. 
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communicatiOaNs  solicited. 

ConiriSu/iofts,  items  of  news  about  courts 
Mj^es  and  lawyers;  queries  or  comments; 
criticisms  OH  various  law  questions;  addresses 
tm  tej^at  topics^  or  discusstons  upon  points  of 
interest^  as  well  as  important  decisions^  are 
solicited  from  tnembers  of  the  bar  and  those 
interested  in  tegcU  proceedings. 


We  are  pleased  to  note  that  a  majority  of 
the- Judiciary  Committee  of  the  National 
Hotise  of  Repref^ntatives  has  decided  not  to 
report  a  resolution,  of  impeachment  against 
Judge  Augustus  J.  Ricks  of  the  United  States 
Court  for  the  Northern  District  of  Ohio.  The 
majority  report  exonerates  Judge  Ricks  from 
the  charges  preferred  by  his  enemies.  It 
states  "that  while  the  committee  is'  not  satis- 
fied that  Judge  Ricks  has  been  guilty  of  any 
wrong  committed  while  judge  that  will  justify 
it  in  reporting  a  resolution  of  impeachment, 
yet  the  committee  cannot  too  strongly  censure 
the  practice  under  which  Judge  Ricks  made  up 
his  accounts." 

This  action  of  the  Judiciary  Committee 
means  a  practical  abandonment  of  the  im- 
peachment proceedings. 

The  charges  against  J tidge  Ricks  du  not  affect 
his  administration  of  justice.  It  may  be  that 
while  clerk  o(  the  Federal  Courts  he  made 
technical  errors  and  oversights  in  pursuance 
of  a  long  established  routine  followed  by  both 
his  predecessors  and  successors  in  oiHce,  but 
such  errors  and  oversiifhts,  almost  legalized  by 
cnstom,  don't  amount  to  a  bagatelle  in  the 
light  of  the  man's  high  character  and  blame- 
less lire.  No  one,  who  is  acquainted  with 
Judjj^e  Ricks,  seriously  believes  mat  the  irreg- 
ularities tfiiputed  to  htm.  were  the  outgrowth 
of  corruption  or  the  result  of  deliberate  conni- 
vance. On  the.coiltfary,  the  conclusion  is  in- 
evitaHle  that  he  has  com  mi  tied  no  act  that  dis- 
qualifies him  for  useftil  service  on  the  bench 
ot*  that  justly  -forleits  the  respect  of  the  Amer- 
ican people.  I 


It  has  been  decided  1>y  the  Appellate  Court 
of  Indiana,  in  Dean  v.  Broch  et  at,,  88  N.  E. 
Rep  i  pa^e  829,  that  an  agent  in  charge  of  a 
buiding,  who  fails  to  make  necessary  repairs, 
is  not  liable  to  a  tenant  injured  by  such  failure. 

An  assault  case  in  which  a  husband  was  ac- 
cused of  beating  his  wife  was  on  trial  in  a  cer- 
tain court  A  friend  of  the  family  had  been 
summoned,  much  against  his  will,  to  testify  as 
to  the  blows.    He  was  asked  by  the  prosecutor: 

"  Yc»u  saw  the  blows  administered  ?  " 

"I  did." 

'*  And  did  you  see  the  very  beginning  of  the 
quarrel  between  them  ?  " 

"  I  did." 

"When  was  it?" 

"  Five  years  ago." 

*'  Five  years  ago !    How  was  that  possible  ?  '* 

*'I  was  a  guest  at  their  wedding!" — Youth^s 
Companion, 

Hon.  Logan  E.  Bleckley,  chief  judge  of  the 
Supreme  Court  of  Alabama,  has  resigned  his 
position,  because  of  the  rejection  by  the  people 
of  the  proposed  amendment  which  contem- 
plated the  increase  of  the  number  of  judges  of 
the  supreme  bench  from  three  to  five.  Judge 
Bleckley  states  that  the  business  of  the  Supreme 
Court  has  become  too  heavy  to  be  adequately 
handled  by  three  justices,  and  that  he  was 
obliged  to  omit  writing  some  two  or  three 
hundred  opinions  which,  in  his  opinion,  should 
have  been  written  in  a  proper  discharge  of  his 
judicial  <.uties.  His  resignation  will  be  a  loss 
tothe  State,  as  his  eminent  ability  has  given 
his  decisions  high  rank  among  contemporary 
judicial  utterances. 


Judge  McCabe,  of  the  Supreme  Court  of  In- 
diana, has  reversed  the  decision  of  Judge 
David  N.  Taylor  in  holding  James  Stewart,  of 
Terre  Haute,  guilty  of  contempt  of  court 
Stew'trt  was  fined  $50  and  sent  to  jail  for  four 
months  for  contempt.  The  case  was  one  pre- 
cisely like  that  of  William  O.  Fishback,  editor 
of  the  Terre  Haute  Express^  whom  Judge 
Taylor  punished  for  contempt  Judge  Taylor 
had  appointed  a  guardian  for  Hiram^Good, 
who  had  been  declared  insane,  and  it  was 
alleged  that  Stewart  advised  the  ward  not  to 
obey  his  guardian.  Judge  Taylor  summarily 
punished  him  for  contempt.  ^The  Supreme 
Court  holds  that  before  punishment  can  be  in- 
flicted for  indirect  contempt,  there  niustbe  filed 
a  verified  charge  ^tting  forth  the  facts  alleged- 
to  constitute  the  contempt  The  opinion  holds 
•h&judgment  invalid^  also,  because  the  lawful 
limit  ot  imprisonment  is  three  ■  months,  and 
Judge  Taylor  imposed  four. 
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The  petition  of  John  C.  Morse  for  manda- 
mus against  Coi^missioner  of  Internal  Rev- 
enue Miller,  to  prevent  the  collection  of 
the  income  tax  has  been  dismissed  by  Judge 
Hagner  of  the  District  of  Columbia  Equity  j 
Court  The  Court  held  that  it  was  without 
authority  to  gtant  the  relief  asked  for  by  the 
relator,  and  a  decree  was  issued  dismissing  the 
bill  with  costs.  The  case  will  now  go  to  the 
United  States  Suprcnie  Court  on  appeal,  to  test 
the  constitutionality  ut  the  iucome  tax  law. 


'tlie  recent  report  of  the  Franklin  county 
grand  jury  has  caused  a  j^reat  sensation  in  of- 
lieial  and  business  circles.  Three  indictments 
charging  fraudulent  presentation  of  vouchers 
were  presented  against  County  Surveyor  John 
J.  Dun.  Ex-County  Commissioner  Joseph  M. 
Briggs  was  indicted  for  perjury.  The  latter  is 
a  wealthy  farmer,  and  served  two  terms  as 
commissioner.  The  presentment  alleges  that 
he  perjurcfl  himself  before  a  special  grand 
:  jury,  recently  in  session,  and  which  failed 
to  find  iiidictme::ts  against  the  present  board 
of  commissiouer.s,  Mr.  Dun  is  a  nephew  of 
Judge  Allen  G.  Thurman,  a  member  ot  one  of 
the  wealthiest  faniilies  in  the  county,  and  is 
nearing  the  close  of  his  second  term  as  sur- 
veyor. 

The  city  council  of  Massillon,  Ohio,  resolved 
to  declare  the  franchise  of  the  Central  Union 
Telephone  Company  forfeited,  if  upon  investi- 
gation by  the  city  solicitor  and  a  special  com- 
mittee, that  course  should  prove  possible. 

The  committee  recently,  reported,  and  the 
ground  for  its  adverse  decision  will  be  scanned 
.  with  interest  throughout  Ohio. 

Sections  3471  and  3160,  R.  S.,  are  qubted,  in 
which  are  described  the  rights  acquired  by 
telephone  companies,  together  with  the  declar- 
ation that  "  nothing  in  this  section  shall  be  so 
construed  as  to  authorize  any  municipal  cor- 
poration to  demand  and  receive  any  compen- 
sation for  the  use  of  a  street,  alley  or  public 
way  beyond  what  niay  be  necessary  to  restore 
the  pavement  to  its  former  state  of  use- 
fulness." 

"We  find,"  the  committee  concludes,  *' that 
an  ordinance  without  limitation  as  to  time, 
when  adopted  and  acted  upon  by  the  company, 
becomes  a  contract  which  the  city  cannot 
abolish  or  alter  without  the  consent  of  the 
company.  The  city  council  in  November,  1891, 
having  by  resolution  asked  permission  to  place 
its  fire-alarm  wires  on  the  poles  of  said  com- 
pany, and  also  having  obtained  the  free  use  of 
four  telephones  tor  the  city  and  a  reduction  of 
25  per  cent  for  city  officials,  makes  a  contract 
which  cannot  be  changed  or  abrogated  without 
the  consent  of  said  company.*' 


In  the  Supreme  Court  of  Oklahoma  Terri- 
tory a  motion  has  been  granted  for  the  hear- 
ing of  the  celebrated  Irwin  divorce  suit.  This 
is  the  case  in  which  the  question  of  the  right 
of  the  probate  judges  of  the  Territory  to  grant 
divorces  was  raised,  and  the  decision  of  which 
invalidated  over  a  thousand  divorces  granted 
by  such  judges  throughout  the  Territory, 
mvolving  hundreds  of  people  >  from  every 
State  in  the  Union.  Rich  divorcees  who  had 
been  granted  separation  have  contributed  a 
large  fund  and  have  employed  th^  most  emi- 
nent lawyers  in  the  Southwest  to  secure  a  re- 
hearing and  fight  the  case.  If  they  lose,  it  is 
their  intention,  it  is  said,  to  push  a  bill  through 
the  Legislature  legalizing  the  divorces  in 
question.' 

"Squar  Jackson,**  as  he  was  called  because  he 
was  a  justice  of  the  peace  in  a  small  town  in 
Missouri,  came  to  the  village  one  evening  from 
his  farm  a  pair  of  miles  out,  and  reported  that 
two  suspicious  characters  had  been  seen  lurk- 
ing around  his  place  and  he  wanted  help  to  go 
back  and  capture  them.  As  the  constable  was 
out  of  town,  four  or  five  of  us  young  fellows, 
who  were  guests  at  the  hotel,  got  out  our  pis- 
tols and  volunteered  for  the  expedition.  When 
we  reached  his  place  his  wife  came  out  with 
the  information  that  she  had  seen  the  men  en- 
ter the  "barn.  This  meant  that  they  were  after 
the  Squar*s  pacing  mare,  and  the  crowd  wanted 
to  close  in  at  once  and  capture  them. 

"No,  gentlemen,  it  wo\ddn*t  be  regular  and 
accordin*  to  law,**  protested  the  Squar.    "They 
are  simply  trespassers  now,  and  trespassing  ' 
ain*t  much  of  a  crime. 
•*But  thcy*ll  get  the  horse,**  said  one. 
"That's  what  I  want  *em  to  do.    Then  it  is  a 
case  of  horse  stealing.    Now,  two  of  you  go 
over  by  the  stack  and  two  more  by  the  shed 
and  ril  stand  right  here.    If  they  come  out 
with  the  hoss  I*il  fix  *em." 

We  didn't  want  it  that  way,  but  he  insisted, 
and  wie  had  only  waited  five  minutes  when  out 
they  came,  both  on  the  mare's  back.  We  conld 
have  caught  *em  by  a  rush,  but  the  Squar  mo- 
tioned us  to  keep  quiet,  and  as  they  advanced 
on  him  he  held  up  his  hands  and  shouted :  "In 
the  name  and  by  the  authority  vested  in  me  by 
the  people  of  the  state  of  Missouri,  I  command 
you  to  halt!*' 

"  He*s  lookin*  at  ye,  old  man,'*  chuckled  one 
of  the  men  in  reply,  and  they  jumped  the  mare 
at  him  and  knocked  him  head  over  heels,  and 
were  off  through  the  open  gate  at  a  gallop, 
never  to  be  seen  again.  We  went  over  and 
picked  the  Squar  up.  It  was  ten  minutes  be- 
fore he  spoke,  then  he  gasped  oat : 

"Think  of  it.  gentlemen!  They  cooly  de- 
fied the  statutes  of  the  sovereign  state  of  Mis- 
souri."—7A^  L^^ai  Adviser. 


OmO.LEGAI,  NBWS. 


215 


STATE  TAXATION. 

The  constitution  of  Ohio  is  not  so  much  of 
an  obstacle  in  the  way  of  tax  reform  as  has 
been  generally  supposed,  according  to  the  able 
and  interesting  report  of  Attorney-General 
Richards  filed  with  the  Governor  recently.  It 
reviews  the  litigation  of  the  past  year,  to  which 
the  state  has  been  a  party,  at  considerable 
length.  The  decisions  by  which  the  Supreme 
Court  of  Ohio  and  the  United  States  courts 
have  held  the  Nichols  law  and  the  Massie  law 
constitutional  and  valid,  have  gone  far  toward 
settling  the  problem  of  taxation.  On  this  point 
the  report  says : 

"The  fact  that  these  privileges  of  franchise 
taxes  have  been  sustained  actually  or  in  prin- 
ciple by  the  courts  and  are  being  collected, 
shows  how  mistaken  is  the  general  impression 
that  section  2,  article  12,  of  our  constitution, 
which  provides^  that  the  legislature  shall  pass 
laws  taxing  all  property  (with  certain  specific 
exceptions)  by  a  uniform  rule  according  to  its 
true  value/ in  money,  furnishes  the  only  mode 
of  raising  revenue  for  the  state,  and  that  to  tax 
the  privileges  and  franchises  of  corporations  it 
is  necessary  to  amend  the  constitution.  In 
point  of  fact,  this  section  is  not  a  grant  of  the 
taxing  power,  but  simply  a  limitation  on  th^ 
taxing  of  property,  and  so  our  Supreme  CojekH 
has  held  time  and  again. 

"It  coQiniands  the  legislature  to  pa^s  laws  tax- 
iug  all  property,  with  few  exceptions,  in  a  cer- 
tain way ;  it  says  nothing.about  the  taxation  of 
franchises  and  privileges  which  are  not  prop- 
erty. In  all  cases  where  the  state  has  th,e 
power  to  regulate  and  control  the  possession 
and  exercise  of  any  right,  privilege  or  fran- 
chise,-it  may  tax  the  right,  privilege  or  fran- 
chise by  annexing  conditions  to  its  enjoyment 
and  making  the  corporation  which .  gets  the 
privilege  pay  the  price  which  the  state  puts 
upon  it  If  the  corporation  accept  the  boon  it 
must  bear  the  burden." 

The  decisions  of  the  vear  have  been  fruitful 
in  revenue.  The  Ashley  case,  under  the  Massie 
law,  turned  $217,000  into  the  treasury,  the  new 
Hard  law  has  already  brought  in  $20,568.92,  the 
amendment  of  the  insurance  laws  has  added 
*50,iK)0to  the  revenues,  the  Griffith  sleeping- 
car  law  produces  If6,219.86  and  the  Nicholas 
law  decisions  have  bronght  in  about  $30,000, 
with  more  hanging  on  the  slender  thread  of 
whether  the  levies  made  by  the  board  of  ap- 
praisers and  assessors  (were  valid. 

The  work  of  the  year  as  indicated  by  th^ 
report  reflects  great  credit  upon  Attorney-Gen- 
eral Richards. 


A  banquet,  in  honor  of  the  retiring  judges  of 
the  Circuit  and  Common  Pleas  Courts  of 
Lucas  county,  and  their  successors,  will  be 
given  by  the  Toledo  bar  at  Pythian  Castle,  in 
Toledo,  February  9th. 


Judge  Cooper,  of  Mount  Sterling,  Ky.,  has 
charged  the  grand  jury  of  hjs  circuit  to  en- 
force the  law,  and  has  ordered  the  jailer  to  im- 
mediately select  and  detail  twenty  guards  to  se- 
cure the  safety  of  prisoners  whom  some  of  the 
citizens  of  Kentucky  have  threatened  to  lynch. 
The  action  of  Judge  Cooper,  in  making  such 
order,  is  very  commendable  and  should  be  fol- 
lowed by  other  courts,  who  have,  in  many  in- 
staLces,  been  too  lax  in  protecting  those  in 
their  jurisdiction  charged  with  the  commission 
of  crime. 

The  case  of  Attorney  W.  I.  Shupe,  of  Cleve- 
land, Ohio,  who  claims  to  know  the  murderer 
of  General  Freight  Agent  Caven,  of  the  Valley 
Railway,  but  declines  to  disclose  the  murder- 
er's name,  justifying  his  refusal  by  the  privi- 
lege which  attaches  to  communications  between 
lawyer  and  client,  raises  a  very  interesting 
question  of  legal  ethics. 

Attorney  Shupe  made  the  sensational  state- 
ment referred  to  during  the  coroner's  investi- 
gation of  the  circumstances  surround  ng 
Caveff's  death.  Demands  for  the  murderer'd 
name  were  met  with  a  firm  refusal,  and  the 
coroner  wf>s  powerless  to  compel  an  answer. 

Judge  Stone,  in  the  Common  Pleas  Court  of 
Cuyahoga  county,  ordered  an  attachment  is- 
sued for  Attorney  Shupe. 

The  Court  decided  that  Shupe  must  give  up 
the  information  or  be  held  for  contempt.  The 
hearing  had  been  postponed  several  times, 
owing  to  physicians'  certificates  showing 
Shupe  to  be  ill  and  unable  to  appear.  Later  it 
transpired  that  Shupe  had  disappeared  and 
that  officers  were  searching  for  him.  Thus  far 
it  has  not  been  possible  to  have  the  ver}*  novel 
question  tried  in  the  Ohio  courts. 

The  question  of  privileged  commuukations 
is  one  of  the  most  perplexing  in  the  domain  of 
legal  procedure.  In  all  jurisdiction!  confiden- 
tial communications  between  attorney  and 
client  are  protected,  the  nature  and  scope  of 
the  protection  being  generally  defined  by 
statute.  Where  the  legal  giants  find  cause  for 
battle  is  when  they  come  to  determine  what  is 
and  what  ^  not  a  confidential  communication 
in  the  sense  protected  by  the  privilege.  The 
Shupe  case  raises  the  question  in  a  very  novel 
form,  being  otie  of  those  knotty  points  that 
delight  the  hearts  of  legal  dialecticians. 
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A  certain  lawj/eer  arguing  a  case  before  a  jus- 
tice of  the  peace  came  across  the  expression 
"chosen  in  action  *'  in  a  decision  iromr  which  he 
was  quoting  to  the  court  Fearing  that  the 
justice  might  not  understand  its  meaning,  he 
stopped  to  explain :  "  Your  Honor,  *choses  in 
action,'  you  of  course  know,  means  that  a  per- 
son has  several  rights  of  action  and  can  choose 
which  he  will  pursue  " 


We  arepleased  to  note  that  P.  S.  Monnett, 
Esq.,  of  Bucyrus,  a  member  of  the  Crawford 
County  Bar,  will  be  a  candidate  for  Attorney 
General  of  Ohio  at  the  next  Republican  State 
Convention.  Mr.  Monnett  was  bom  near  Bu- 
cyrus about  thirty-six  years  ago.  He  gradu- 
ated from  the  Ohio  Wesley  an  University  at 
Delaware  in  1880,  and  completed  a  course  in 
law  in  the  National  Law  School  at  Washington, 
D.  C  in  1831  Mr.  Monnett  has  been  twice 
elected  city  solicitor  of  Bucyrus,  and  during 
the  years  1893  and  1894,  was  president  of  the 
Ohio  City  Solicitor's  Association.  He  is  an 
active  and  earnest  member  of  the  Stite  Bar 
Association,  being  now  secretary  of  the  com- 
mittee on  judicial  adminis  ration  and  legal 
reform.  He  has  been  the  legal  adviser  of  J.  B 
Gormly,  assignee  of  Bx  Secretary  Poster.  By 
-his  uncompromising  integrity  and  strict  devo- 
tion to  his  professional  duties,  Mr.  Monnett 
has  demonstrated  himself  to  be  worthy  of  the 
oiEce  he  seeks.- 


CONVSRSIOlf. 


Bailment  upon  Hire— Omission  or  Violation  of 
Duty  to  Constitate  Convorsion. 


In  Doolittle  V,  6i^azEf,  decided  in  the 
Supreme  Court  of  Iowa  in  October,  1894 
(60  N.  W.  R.,  621).  it  was  held  that 
where  a  horse  is  hired  to  be  driven  to  a 
certain  place  and  return,  an  extension  of 
travel  beyond  the.  limit  specified  is  not 
such  an  assertion  of  title  to  the  property 
as  will  amount  to  conversion. 

The  Court  said,  in  part:  "The  in- 
struction lays  down  the  broad  rule  .that 
a  mer«  diversion  from  the  lin^e  of  travel, 
or  going  beyond  the  point  for  which!  the 
horse  was  hired,  will,  without  more, 
amount  to  a  conversion  of  the  animal, 
for  which  an  action  will  lie.  What  will 
amount  to  a  conversion  in  such  cases  is 
the  qu  stion  we  must  determine.  In 
Spooner  v.  Manchester  (133  Mass.,  270), 


the  Court  defined  a  conversion  as  fol* 
lows:    'Conversion  is   tMised  upon  the 
idea  of  an  assumption  by  the  defendant 
of  a  -right  of  property,  or  a  right  of 
dominion    over  *  the    thing   converted, 
which  casts  upon  him  all  the  risks  of  an 
ownW;   and  it  vsr  therefore  not  every 
wroQgfuK  intermeddling  with,  or  wrong- 
ful asportation  or  wrongful  detention  of, 
personal  propierty,  tfiat  amounts  to   a 
conversion.    Act9  which  themselves  iuk 
ply  an  assertion  of  titl<e  or  of  right  of  do- 
minion over  personal  proper^,  such  as  a 
sale,  letting,  or  destrt^ction  of  it,  amount 
to  a  conversion,  .even  although  the  de- 
fendant  may  have  honestly  mistaken  his 
rights;  but  acts  which  do  not  themselves 
imply  an  assertion  of  title,  or  of  right  of 
dominion  over  such  property^  will  not 
sustain  an  action  of  trover  unless  done 
with  the  intention  to  deprive  the  owner 
of  it  permanently  or  temporarily,  or  un- 
less there  had  been,  a  demand  for  the 
property,  and  a  neglect  or  refusal  to  de- 
liver it,  which  are  evidence  of  a  conver- 
sion,' {Evans  v.  Mason,  QA^  N.  H..  98;  5 
Atl.,  766).     In  Story  on  Bailments  (sec- 
tion 413),   after  stating  the  rule  as  to 
what  is  a   conversion  in  such  cases,   it 
is  said:     '  But,  although  this  is  the  gen- 
eral rule  a  question  may  arise,  how  far 
the     misconduct      or      negligence      or 
deviation     from     duty    of    the    hirer 
will     affect     him    with     responsibility 
for    a    loss    which    would    and    must 
have  occurred,  even  if  he  had^  not  been 
guilty  of  any  such   misconduct,  negli- 
gence or  deviation  from  duty.'    He  also, 
in   the  same  connection,  says:      'The 
question,  therefore,  in  the  present  state 
of  authorities,  must  still  be  deemed  open 
to  controversy.   Wherever  ft  is  discussed 
it  will  deserve  consideration,    whether 
there  is,  or  ought  to  be,  any  difference, 
between  cases  where  the  misconduct  of 
the  hirer  amounts  to  a  technical  or  an  ac- 
tual conversion  of  the  property,  to    his 
own  us^.^nd  cases  whfere  there  is  merely 
some  negligence  or  omission  or  violation 
of  duty  in  regard  to  it,  tiot  conducing  to 
the  loss  J    Schouler  (  Bailm,  p.  187).  re- 
ferring to  this  same  niiatter,  says :      *It  is 
not  difficult  to  conceive  that  the  technical 
misuse  might  occur  without' an  actual 
abuse  ot  the  terms  of  hire,  and  where  it 
woujd  be  harsh  to  visit  deviation  with 
such  disastrous  penalties.' 
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•*We  are  not  willing  to  give  our  sanc- 
tion to  the  broad,  and,  wlfen  applied  to  a 
case  like  that  at  bar,  harsh,  rule  of  the 
instniction.  It  ^  must  be  borne  in  mind 
that,  in  almost  every  case  where  that 
strict  rule  has  been  appHed,  the  facts 
have  shown  that  the  hirer,  in  addition  to 
departing  from  the  contract  line  of  travel 
was  guilty  of  negligence  or  of  willful  mis-- 
conduct,  or  that  he  injured  or  destroyed 
the  property  while  outside  of  the  limits 
of  the  contract  of  hiring  (Schouler, 
Bailm.,  p.  187;  Farkas  v.  Powell,  Ga., 
13  S.  B.,  200;.  In  the  case  last  cited  the 
action  was  for  the  value  of  a  horse  which 
had  died,  and  which  it  was  alleged  de- 
fendant had  ridden  beyond  the  place  he 
had  hired  him  to  go,  and  that  by  negli- 
gence or  cruelty,  the  horse  had  been  so 
injured  as  to  cause  his  death.  The  horse 
was  hired  to  ride  Irom  Albany  to  the 
Whitehead  place,  in  the  country,  a  dis- 
tance of  five  miles,  and  was  to  be  re- 
turned by  11  o'cloC'k  at  nij^h".  When 
delendant  arrived  at  the  Whitehead 
place,  he  learned  that  the  person  he 
wished  to  see  was  at  the  Bryant  place, 
three  or ,  four  miles  further  ,on,  and  he 
rode  on  to  that  place.  He  remained 
there  two  hours  and  a  half,  and  leU  about 
9:30  p.  M.  for  Albany.  On  the  return, 
and  between  Whitehead  place'  and  Al- 
bany, the  horse  fell  in  the  road.  He  got 
the  horse  up  on  his  teet  and  led  him 
three  miles  when  he  a^ain  teH.  After 
getting  him  on  his  feet  again  he  put 
him  in  a  lot  near  by  and  went  into  town 
and  notified  the  plaintiff  where  the  horse 
w^  and  ol  his  condition.  The  horse  died 
It  appeared. that  when  the  defendant 
got  the  horse  to  go  upon  his  journey  he 
was  sound  and  in  good  condition,  and 
showed  no  signs  of  disease.  The  defend- 
ant showed  that  he  rode  the  horse  moder- 
ately. It  was  held  that  there  was  a  tech- 
nical conversion  of  the  horse,  and  if  the 
horse  had  been  injured  while  beyond  the 
po  nt  to  which  he  was  hired  to  go^  de- 
fendant would  have  been  liable,  whether 
the  injury*  was  caused  by  his  own  negli- 
gence or  by  the  negligence  of  others,  or 
even  by  accident,  unless  he  was  forced  to 
go  beyond  by  reason  of  circumstances  he 
could  not  control.  The  Court  said:  'But 
the'  main  question  in  this  case  is,  would 
Powell,  alter  having  been  guilty  of  a  tech- 
nical conversion  or  violation  of  his  duty, 


and  having  returned  within  the  limits  of 
the  original  hiring,  and  the  horse  then 
sustained  an  injury  without  other  fault  on 
his  part,,  be  liable?  That  would  depend, 
in  our  opinion,  upon  whether  the  extra 
rideof  six  or  eight  miles  to  the  Bryant 
place  and  back  caused  or  materially  con- 
tributed to  the  accident.  If  it  did,  we. 
think  he  wou  d  be  liable  to  the  owner. 
*  *  *  If,  however,  the  extra  ride  did 
not  cause  or  materially  contribute  to  the 
injury,  we  do  not  think  Powell  would  be 
liable,  if  guilty  of  no  other  fault?'  In 
Harvey  v.  Epes  (12  Grat.,  153),  the  con- 
tract was  one  for  the  hire  of  slaves  for  a 
year,  to  work  in  a  certain  county.  They 
were  taken  by  the  hirer,  without  the  own- 
er's consent,  to  another  county  and  em- 
ployed in  the  same  kind  of  work,  and 
while  there  died.  The  court,  after  elab- 
orately discussing  the  question  and  fully 
considering  the  authorities,  held  that  the 
reinoval  of  the  slaves  to  a  county  other 
than  that"  to  which  they  were  hired  to 
work  in  was  not  of  itself  a  conversion, 
regardless  of  whether  their  death  was 
caused  by  such  wrongful  act  or  not.  It 
said:  'Upon  the  whoie,  I  am  of  the 
opinion  that,  in  the  case  of  a  bailment  for 
hire  for  a  certain  term,  *  *  *  the 
use  of  the  property  by  the  hirer  during 
the  term  for  a  different  purpose,  or  in  a 
different  manner  from  that  which  was  in- 
tended by  the  parties,  will  not  amount  to 
a  conversion  for  which  trover  wiil  lie,  un- 
less the  destruction  of  the  property  be 
thereby  occasioned,  or  at  least  unless  the 
act  be  done  with  intent  to  convert  the 
p  operty,  and  thus  to  destroy  or  defeat 
the  interest  of  the  bailor  therein.  *  *  * 
A  bailment  upon  hire  is  not  conditional 
in  its  nature,  any  more  than  any  other 
contract;  and,  in  the  absence  of  an  express 
provision  to  that  efTect,  the  bailee  wil)|not, 
in  general,  forfeit  his  estate  by  a 
violation  of  any  of  the  terms  of  the  bail- 
ment. *  *  *  If  he  merely  u^s  the 
property  in  a  manner,  or  for  a  purpose, 
not  authorized  by  the  contract,  and  with- . 
out  destroying  it,  or  without  intending  to 
injure  or  impair  the  revesionary  inter- 
est of  the  bailor  therein,  such  mis- 
use does  not  determine  the  bailment, 
and  therefore  is  not  a  conversion 
for  which  trover  will  lie.  (See, 
also.  Pars..  Cont,  p.  128).  In  CuUen 
V.  Lord  (39  Iowa,  302),  the  action  was 
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for  the  recovery  of  the  value  of  a  horse 
loaned  to  defendant,  and  which   it  was 
averred    was    killed  by  the  defendant's 
overdriving  and   ill  treatment.      It  was 
held  that  the  jury  should  have  been  in- 
structed that  in  the  absence  of  a  con- 
tract to  the  contrary,  the  law  implied  an 
agreement  to  pay  for  the  use  of  the  horse. 
The  evidence  tended  to  show  that  plain- 
tiff gave  defendant  certain   instructions 
and  directions    respecting   the  time  of 
starting,  and  the  manner  of  caring  for 
the  horse.     An  instruction  of  the  lower 
Court  to  the  effect  that  ir  plaintiff  gave 
instructions  and  directions,  and  did  not 
afterwards    waive  them,  and   defendant 
did  not  follow  them,  he  would  be  liable, 
without  injury  as  to  whether  the  injury 
resulted  from  a  failure  to  obey  the  in- 
structions or  some  other  cause,  was  held 
as  erroneous  as  -applied  to  a  case  of  let- 
ting for  a   reward.     While  the  facts  in 
that  case,  so  far  as  they  apjiear,  are  not 
like  those   in   the  case  at  bar,  still  we 
think  there  is  a  clear  recognition  of  the 
doctrine  that  in  cases  of  a  letting  for  re- 
ward, a  mere  violation  of  the  contract, 
without  more,  will  not  fix  a  liability  as 
for  a  conversioti      To  constitute  a  con- 
version in  a  case  like  that  at  bar,  there 
must  be  some  exercise  of  dominion  over 
the  thing  hired,  in  repudiation  of,  or  in- 
consistent with  the  owner's  rights.     We 
hold  that  the  mere  act  of  deviating  from 
the  line  of  travel  which  the  hiring  cov- 
ered, or  going  on  beyond  the  point  for 
which  the  horse  was  hired,  are  acts  which, 
in  and  of  themselves,  do  not  necessarily 
imply  an  assertion  of  title  or  right  of 
dominion  over  the  property  inconsistent 
with,  or  in  defiance  of,  the  bailor's  inter- 
est therein." — New  York  Law  Journal, 


JUD6SS  AND  CRITICS. 

The  National  Corporation  Reporter  has 
written  to  the  Judges  of  the  American 
a[>pellate  courts  asking  these  questions, 
wliich  are  begotten  of  divers  and  sundry 
criticisms,  some  of  which  are  rational 
and  some  of  which  are  brutal,  upon 
judj^ments  rendered  in  cases  relative  to 
corporations : 

Are  the  members  of  the  American  judiciary 
aver;>c  to  a  fair  and  just  criticism  of  their  ju- 
dicial labors?  When,  where,  and  how  is  this 
criticism  to  be  conveyed  to  the  court? 


Among  those  who  have  responded  are 
L.  E.  Bleckley,  late  Chief  Justice  of 
Georgia;  J.  A.  P.  Campbell,  late  Chief 
Justice  of  Mississippi;  W.  S.  Pryor,  Su- 
preme Court  ot  Kentucky;  H.  O.  Head, 
Supreme  Court  of  Texas;  Charles  D. 
Hayt,  Supreme  Court  of  Colorado;  H. 
B.  Brown  and  George  Shiras,  of  the 
United  States  Supreme  Court.  It  is  the 
opinion  of  all  of  these  eminent  jurists 
that  the  bench  is  as  fair  a  subject  of 
criticism  as  the  bar,  or  as  the  Senate,  or 
as  the  Presidential  office. 

They  could  not  have  decided  other- 
wise. There  is  no  "divinity  that  doth 
hedge'*  a  servant  of  the  American  peo- 
ple, and  Judges  are  servants, of  the  peo- 
ple. In  this  country  we  have  no  law  of 
scandal  or  of  libel  that  is  not  as  protec- 
tive of  the  character  and  reputation  of 
the  coal-heaver  as  of  the  Chief  Justice 
or  of  the  President.  Justice  James  C. 
McRae,  of  North  Carolina,  states  the 
case  very  clearly  in  these  words: 

[n  this  country  the  freedom  of  speech  and 
of  the  press  affords  ample  conveyance  to  the 
subject  of  criticistfi  ot  the  opinions  of  the 
pfople.  The  process  of  contempt  and  the 
law  of  libel  are  full  protection  against  cal- 
umny and  slander. 

Justice  Hayt,  of  the  Supreme  Court 
of  Colorado,  says: 

I  will  say  th  it  my  experience  leads  me  to 
believe  that  the  American  judiciary  are  not 
only  not  averse  to  a  fair  and  just  criticism  of 
their  judicial  labors,  but  are  strongly  in  favor 
ot  such  criticism.  As  far  as  I  am  individually 
concerned,  I  am  always  pleased  to  have  an 
opinion,  of  which  I  am  the  author,  criticised. 
We  are  all  anxious  for  light.  It  is  better  be- 
fore than  after  a  decision  has  been  reached, 
but  still  valu'»ble  if  it  comes  by  way  of  a  criti- 
eisni  upon  the  rcsutt  of  judicial  action^ 

In  answer  to  your  second  interrogatory,  I 
should  say  .that  the  criticism  should  be  made 
as  soon  as  pos.Mble  and  wherever  an  opportu- 
nity offers.  In  my  judgment  criticism  can 
usually  best  be  conveyed  to  the  courts  by  pub- 
lion  ti  on  in  some  of  the  numerous  legal  maga- 
zines or  reporters,  and  marked  copies  for- 
warded CO  the  judges,  although  in  some  in- 
stances, perhaps,  the  daily  press  may  furnish 
a  more  convenient  method. 

Criticism  that  is  libelotas  and  scurril 
ous  can  be,  and  should  be,  punished  by 
the  same  law  and  in  the  same  manner  as 
are  prescribed  for  the  protection  ot  all 
from  malicious  defamation;  and  when 
uttered  in  presence  of  a  Judge,  or  con- 
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ceming  his  conduct  in  a  case  pending 
beio  e  hira,  it  may  be  punished  as  con- 
tempt of  court 

Broadly  speaking,  criticism  of  the 
judgment  of  a  court,  if  made  in  de- 
cent language  and  in  decent  temper, 
not  only  is  justifiable,  but  salutary. 
Criticism  of  the  motive  of  a  Judge  is 
warranted  only  upon  a  condition  that 
makjs  suspicion  of  evil  unavoidable. 

The  conduct  of  American  Judges  of 
high  courts  has  been  remarkably  pure — 
so  pure  as  to.  have  invested  their  offices 
with  almost  sacred  character.  Should 
any  Judge  sully  the  high  repute  of  the 
bench  his  legal  degradation  should  be 
swift.  But  the  well  won  honor  of  the 
judiciary  is  hot  lightly  to  be  assailed  by 
any  critic. — Inter-Ocean, 


SUGAR  TRUST  DBCISIQN. 

Sugar  Combine  not  Amenable  to  tbe  Sherman 

Law. 


The  Supreme  Court  of  the  United 
States  has  rendered  an  opinion  in  the 
sugar  trust  case  of  the  United  States  v. 
E,  C  Knight  and  others,  involving  the 
validity  and  constitutionality  of  the 
Sherman  anti-trust  law.  The  decision 
holds  the  law  ,  to  be  inapplicable  to  the 
<^use  in  hand*  and  confirms  the  opinion 
of  the  circuit  court. 

.  In  his  opinion  Chief  Justice  Fuller 
said  that  the  fundamental  question  in- 
volved is  whether,  conceding  that  the 
existence  of  a  monopoly  in  manufacture 
is  established  by  the  evidence,  that 
monopoly  can  he  directly  suppressed 
under  the  act  of  Congress  in  the  mode 
atteinpted.  He  ^says  the  Supreme  Court 
has  uniformly  held  that  under  the  con- 
stitution the  relief  of  the  citizens  of 
each  state  from  the  burden  of  monopoly 
and  the  evils  resulting  from  the  restraint 
of  trade  was  for  the  states  to  deal  with 
when  confined  to  the  limits  of  any  of 
the  states.  Hence, Jt  becomes  a  question 
in  the  present  instance  whether  there 
has  been  an  interference!  with  interstate 
or  foreign  commerce. 

The  opinion  then  asserts  that  while 
commerce  succeeds  to  manufacture,  it  is 
not  apart  of  it,'and  says  that  while  the 


exercise  of  the  power  to  control  the 
manufacture  of  an  article  may  result  in 
bringing  the  operation  of  commerce  into 
play,  it  does  not  control  the  commerce 
in  that  article,  and  really .  aflFects  it  only 
incidentally  and  indirectly. 

It  is  laid  down  that  "  the  fact  that  an 
an  article  is  manufactured  for  export  to 
another  state  does  not  of  itself  make  it 
an  article  of  interstate  commerce,  and 
the  interest  of  the  manufacturer  does 
not  determine  the  time  when  the  article  . 
passes,  from  the  control  of  the  state  and 
belongs  to  comlnerce;  "  and,  further  on, 
"  it  was  in  the  light  of  well-settled  prin- 
ciples that  the  act  of  July  2, 1890,  was  , 
framed.  Congress  did  not  attempt  therebj- 
to  assert  the  power  to  deal  with 
monopoly  directly  as  such,  or  to  limit  or 
restrict  the  rights  of  corporations  created 
by  states,  or  the  citizens  of  states,  in  the 
acquisition,  control,  or  disposition  of 
property,  or  to  regulate  or  prescribe  the 
price  or  prices  at  which  such  property  or 
the  products  thereof  should  be  sold,  or 
to  make  criminal- the  acts  of  persons  in 
the  acquisition  and  control  of  property, 
which  the  states  of  their  residence  sanc- 
tioned or  permitted." 

It  says  that  while  it  is  clear  that  the 
combination  was  made  for  the  purpose 
of  gain,  this  was  not  to  be  accomplished  . 
through  the  control  of  interstate  com- 
merce. In  this  case,  commerce  merely 
served  manufacture  to  fulfill  its  function. 
"The  subject  matter  of  the  sale,"  says 
the  opinion,  "was  shares  of  manufactur- 
ing stock  and  the  relief  sought  was  the 
surrendered  property  which  had  already 
passed,  and  the  suppression  of  the  alleged 
monopoly,  yet  the  act  of  Congres^s  onljf 
authorized  the  circuit  courts  to  proceed 
by  way  of  preventing  and  restraining 
violations  of  the  act  in  respect  of  con- 
tracts, combinations,  or  conspiracies  in 
restraint  of  interstate  or  international 
trade  or  commerce." 

Justice  Harlan,  in  his  dissenting,  opin- 
ions, said  that  as  the  Supreme  Court  bad 
heret6fore  held  thj^t  interstate  commerce 
meant  more  than  mere  traflic  between 
the  states  and  included  the  buying  and 
selling  of  commodities,  and,  in  view  of 
the  fact  that  the  court  of  appeals  had 
stated  that  the  object  of  the  combination 
of  the  sugar  companies  was  not  only  for 
the  control  of  the  manufacture  of  suj^ar 
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but  also  for  its  sale,  he  thought  the  case 
was  one  which  came  within  the  scope  of 
interstate  commerce  and  was  amenable 
to  Congressional  action. 


ADVERSE  POSSESSION. 
What  Constitatat. 


In  Wilson  v.  Hunter^  decided  in  the 
Supreme  Court  of  Arkansas  in  November, 
1894  (28  S.  B.  R.,  419),  it  was  held  that 
where  the  owner  of  a  lot  builds  over  the 
line  on  the  adjoining  lot  through  mistake 
as  to  the  boundary,  open,  continuous 
and  exclusive  possession  for  the  statu- 
tory period  by  the  owner  of  such  build- 
ing and  his  grantee,  with  intention  to 
hold  adversely,  constitutes  adverse  pos- 
session. 

The  court  said  in  part:  "Where  land 
belonging  to  one  bf  two  coterminous 
proprietors  is  inclosed  or  built  upon  by 
the  other,  the  intention  with  which  the 
possession.  To  bar  an  action  for  the 
recovery  of  the  land  so  held,  the 
possession  was  taken  and  held  is  impor- 
tant in  determining  what  rights,  if  any, 
were  thereby  acquired.  No  right  or  title 
can  be  gained  against  the  owner  by  mere 
possession  muse  be  actual,  open,  contin- 
uous, hostile,  exclusive,  and  be  accom- 
panied by  any  intent  to  hold  adversely 
and  *in  derogation  of,*  and  not  *in  con- 
formity with,*  the  rights  of  the  true 
owner,  and  must  continue  for  the  full 
period  prescribed  by  the  statute  of  lim- 
itation. There  must  be  an  intention  to 
•claim  title.  If  one  of  two  adjacent 
owners  inclose  or  build  upon  his  neigh- 
bor's land  'through  mere  inadvertence. 
or  ignorance  of  the  location  of  the  real 
line,  or  for  purposes  of  convenience,  and 
with  BO  intention  to  claim  such  extended 
area/  as  said  by  the  court  of  Aiexatider 
V.  Whe  let  (69  Ala..  S40;.  •  but  intend-, 
Ing  to  claim  adversely  only  to  .e  real  or 
true  boundary  line,  wherever  it  might 
.be,  such  possession  would  not  be  adverse 
or  hostile  to  the  true  owner.*  But  it 
would  be  if  he  inclosed,  or  built  upon 
and  held,  the  land  under  the  belief  and 
claim  that  it  was  his  own,  even  though 
the  claim  of  title  was  the  result  o!  a 
mistake  as  to  the  boundaries  of  his  own 
land.  •  In  such  a  case.*  as  said  in  Alex- 
ander V.  Wheeler  {suf>ra),  'there  is  a 
clear  intention  to  claim '  the  land  occupied 


land  or  inclosed,  'and  the  possessioB 
does  not  originate  in  an  admitted  possi- 
bility of  mistake.*  Brottm  v.  {Cockereli^ 
88  Ala.,  45 ;  Alexander  v.  Wh  eler.  69 
Ala,  840;  Abbott  v.  Abbott,  61  Me.,  684; 
Hitchings  v.  Morrison,  72  Me.,  833; 
Rtcker  v.  H  bbard,  78  Me..  105;  Ay.rs 
V.  Reidel  [Wis.l  54  N.  W.,  588;  Hamit. 
ton  V.  West,  63  Mo.,  93;  Walbrunn  y. 
Ballen,  68  Mo.,  164;  Bunce  v.  BidzocU, 
43.  Mich.,  546,  5  N.  W.,  1023.)  In  the 
case  at  bar  there  was  evidence  adduced 
at  the  trial  which  tended-  to  show  an  in- 
tention to  hold  the  land  in  controversy 
adversely,  and  that  the  possession  of  the 
appellee  was  in  other  respects  sufficient 
to  bar  the  appellant  from  recovering  the 
land.'* — New  York  Law  Journal. 


LANDLORD  AND  TSNAHT. 

Injury  to  Tenant's  Goods  by  Water  from  Upper 
Story. 


In  Rosen/eld  v.  Netoman,  decided  in 
the  Supreme  Court  of  Minnesota  in  No- 
vember, 1894  (60  N.  W.  R ,  1086),  the 
following  is  the  official  syllabus: 

••  1.  Defendant  was  the  owner  of  a  two- 
story  building,  the  lower  story  of  which 
was  rented  to  the  plaintiff,  and  the  rooms 
in  the  second  story  to  several  parcel  ten- 
an,ts.  On  the  second  floor  was  a  water- 
closet  and  sink  designed  for  the  accom- 
modation of  the  tenants  on  that  floor, 
who  had  the  right  to  use  them ;  biit  the 
evidence  tended  to  prove  that,  subject  to 
such  use,  they  remained  in  the  general 
control  and  possession  of  the  defendant 
The  sink  was  connected  with  a  pipe  and 
faucet  for  the  purpose  of  supplying  water. 
The  faucet  was  a  'compression  bib*  or 
screw  faucet  of  the  kind  ordinarily  and 
almost  invariably  used  in  connection  with 
such  sinks  In  the  bottom  of  the  sink 
was  a  strainer,  connec  ed  with  a  pipe  to 
carry  off  the  waste  water,  and  which  was 
ample  to  carry  off  all  the  water  discharged 
iroia  the  laucet  turned  on  to  its  fullest 
capacity.  Plaintiffs  lease  contained  no 
cpvenunts  either  to  repair  or  as  to  the 
condition  ot  the  premises.  One  night 
some  unknown  person  cast  a  rag  into  the 
sink,  which  closed  up  the  outlet,  and  left 
the  faucet  open  and  the  water  running, 
in  consequence  of  which  it  overflowed 
the  sink,  ran  down  into  the  room  below, 
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and  damage  plaintiff's  goods.  Held^ 
That  the  defendant  was  not  liable,  and 
that  it  was  error  to  instruct  the  jury,  in 
effect,  that  if  he  retained  control  and  pos- 
session of  the  .closet  and  sink  he  was 
liable  for  the  damage. 

"2.  That  defendant  owed  plaintiff  no 
contract  duty  with  relerence  to  the  closet 
and  sink,  and  was  not  an  insurer  of  their 
safe  condition  or  against  the  negligence 
of  his  other  tenants,  and  he  would  only 
be  liable  for  his  own  negligence  or  want 
of  ordinary  care  to  prevent  the  closet  or 
sink  from  becoming  a  nuisance  or  doing 
injury  to  the  property  of  others.  The 
appliances  being:  ample,  if  properly  used, 
to  prevent  overflow,  reasonable  care  did 
require  that  delendant  should,  by  the 
adoption  of  some  other  appliances,  re- 
duce the  possibility  of  overflow  from  neg- 
ligence to  an  absolute  minimum." 


DEEDS. 
Thftir  Deliyery  and  Acceptance. 


Delivery  of  a  deed  is  an  indispensable 
clement  in  its  execution,  but  is  accept- 
ance by  the  grantee  strictly  a  i  art  of  the 
act  of  delivery  ?  It  is  so  considered  by 
some,  on  the  principle  that  there  can  be 
no  completed  delivery  without  the  par- 
ticipation of  the  grantee.  And  this 
holding  seems  eminently  correct. 
There  should  be  a  hand  to  receive  as 
well  as  one  to  give.  If  this  be  not  so, 
then  the  elementary  writers,  in  giving 
the  essential  parts  of  a  deed,  are  defect- 
ive in  omitting  to  give  acceptance  a  dis- 
tinct and  separate  elemental  place  in  the 
definition  of  a  deed,  for,  on  all  sides,  it  is 
granted  that  acceptance  by  the  grantee 
is  necessary. 

On  authority,  however,  it  may  prop- 
erly be  said  that  acceptance  is  not  a  part 
of  delivery,  but  that  delivery  makes  the 
deed  good  against  the  grantor,  vesting 
the  estate  in  the  grantee;  but  such  de- 
livery may  be  avoided  by  the  disclaimer 
or  disavowal  of  the  deed  by  the  grantee, 
and  thereupon  the  delivery  is  avoided, 
and  the  estate  reviests  in  the  grantor  by 
the  remitter.  While  acceptance  is  nec- 
5^ry  it  need  not  be  expressed ;  it  may 
be  implied,  and  it  will  be  implied  from 
aany  circumstances.   The  acceptance  of 


a  deed  need  not  be  expressly  or  affirma- 
tively .  shown.  The  establishment  of 
such  a  rule  would  shake  innumerable 
titles. 

The  language  of  the  books  is  that  ac- 
ceptance of  a  deed  is  necessary  to  it3 
operation.  Perhaps  it  would  be  better 
to  say  that  dissent  by  the  grantee  must 
be  shown,*  for  in  all  conveyances  bene- 
ficial to  a  grantee  the  assent  of  the 
grantee  is  presumed  until  his  dissent  be 
shown,,  and  this  because  it  is  for  his  ben- 
efit ;  and  it  is  not  deemed  likely  that  one 
will  disclaim  a  benefit;  and  also  it  is  un- 
reasonable that  when  the  grantor  has 
made  a  deed  the  estate  should  still  re: 
main  in  him,  and  further,  in  order  to 
pre^  ent  uncertainty  as  to  where  the  free- 
hold is. 

The  foregoing  statement  is  based  upon 
the  decision  of  the  Supreme  Coutt  of 
Appeals  of  West  Virginia,  in  the  case  of 
Gufrgenheimer  et  ai.  v.  Lockridge  ei  al,^ 
19  S.  E  Rep..  874,  where  will  be  found 
also,  a  considerable  list  of  valuable  cases 
sustaining  the  propositions  laid  down. — 
The  American  Lawyer, 
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LOWMILLBR  V.   POUSKR  ET  AU 

Where  a  board  of  count}*  commissioners,  in 
a  proceeding  for  the  establishment  of  a  road, 
make  an  order  under  section  4709.  Revised 
Statutes,  directing  the  petitioners  to  pay  a 
landowner,  in  certain  payments  at  certain 
times,  the  amount  -  awarded  him  as  compen- 
sation for  land  t^ken,  and  that  the  road  be  not 
opened  until  the  payments  are  made,  a  failure 
to  make  the  payments  as  directe<l,  on  demand 
of  the  landowner,  terminates  the  right  to  open 
the  road;  and,  in  such  case,  the  landowner 
may  mnintain  an  action  for  the  vacation  (if  the 
orcfer  establishing  the  roa  1,  as  a  cloud  on  his 
title;  and,  also,  in  such  cise,  the  petitioners 
for  the  road  are  the  proper  parties  deiendantl 

Decided  December  11,  1894. 

Error  to  the  Circuit  Court  of  Craw- 
ford County. 

This  was  a  suit  brought  by  Lowmiller 
against  the  defendants  to  quiet  his  title  to 
the  premises  described  in  the  petition. 
The  defendants  demurred  to  the  petition, 
on  the  ground  that  it  does  not  state  facts 
sufficient  to  entitle  the  plaintiff  to  the  re- 
lief sought.  The  demurrer  was  over- 
ruled; and,  the  defendants  not  desiring 
to  answer,  judgment  was  rendered  quiet- 
ing the  title  as  prayed  for.    On  error» 
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the  judgment  was  reversed  by  the  cir- 
cuit court,  and  cause  remanded  for  fur- 
ther proceedings.  The  only  questions 
in  the  case  arise  upon  the  suflSciency  of 
the  petition.     It  is  as  follows : 

"  The  said  plaintiff  says,  that  he  is  in 
possession  of  the  following  described  real 
property  situate  in  Whetstone  township, 
in  the  county  of  Crawford  and  state  of 
Ohio,  *  *  *  being  a  strip  eighteen 
feet  wide  on  each  side  of  the  following 
line,  beginning  at  the  comer  stone  of  the 
southwest  corner  of  the  southeast  quarter 
of  section  (20)  twenty,  township  (3i 
three,  range  (17)  seventeen;  thence  south 
eijrhty-nine  degrees  and  fifty  minutes 
(89^  50'),  east  eight  (8)  chains  and  twenty 
(20)  links  to  a  stake ;  thence  in  the 
same  direction  twelve  (12)  chains  and 
thirty  six  (36)  links  to  a  stone ;  and  this 
plaintift  is  owner  in  fee-simple  of  the 
above  il escribed  premises. 

**This  plaintiff  further  alleges,  that  the 
said  defendants  claim  an  interest  therein 
adverse  to  him,  which  plaintiff  is  ad- 
vi.sed  and  informed,  and  on  such  infor- 
mation and  belief  alleges,  to  be  in  sub- 
stance and  in  fiict  as  follows  : 

"That  on  the  petition  of  said  Samuel 
Fouser,  Jonathan  Beal,  Samuel  Shearer, 
Jacob  Shearer,  John  C.  Kurtz,  J.  G. 
Kelly,  John  Deebler,  Isaac  Beal, 
Michael  Stoltz,  Wensyl  Uskalitz,  J.  A. 
Laughbaum,  Henry  Ruth,  C.  F.  Keiss, 
John  Gwinner,  B.  Beal,  to  the  board  of 
county  commissioners  of  Crawford 
county,  Ohio,  in  which  said  Samuel 
Fouser  was  principal  petitioner  and  the 
only  petitioner  who  gave  bond.  The 
said  board  of  commissioners  of  Craw- 
ford county,  Ohio,  on  the  3d  day  of 
June,  A.  D.  1890,  established  a  county 
road  on  the  lands  of  this  plaintiff,  and 
which  road  as  established  by  said  com- 
missioners embraced  the  strip  of  land 
aforesaid,  thirty-six  feet  wide,  having 
the  above  described  line  as  the  center 
thereof,  and  said  commissioners  made  at 
the  same  time  an  order,  that  said  road 
should  not  be  opened  until  certain  com- 
pensation and  damages  which  had  pre- 
viously been  awarded  to  plaintiff  by  the 
said  commissioners  should  be  paid,  that 
an  appeal  was  taken  from  said  award  by 
plaintiff  to  the  probate  court;  and  upon 
said  appeal  the  sum  of  nine  hundred 
and  seventy-nine  ($979.00)  dollars   was 


awarded  by  the  jury  to  this  plaintiff  as 
compensation  and  damages;  that  the 
county  commissioners  on  the  6th  day  of 
December,  A.  D.  1890,  made  an  order, 
that  said  road  be  not  opened  until  the 
said  petitioners  for  said  road  pay  to  this 
plaintiff  one  hundred  and  torty-five  dol- 
lars ($145.00)  on  the  1st  day  of  January, 
A.  D.  1891,  one  hundred  and  forty -six 
($146.00)  doUarson  the  1st  day  of  January 
A.  D.  1892,  one  hundred  and  forty-six 
($146.00)  dollars  on  the  1st  day  of  Jan- 
uary, A.  I).  1893,  one  hundred  and  forty - 
six  ($146.00)  dollars  on  the  1st  day  of 
January,  A.  D.  1894,  and  one  hundred 
and  forty-six  ($146.00)  dollars  on  the  1st 
day  of  January,  A.  D.  1895;  and  that 
upon  payment  of  said  last  installment 
by  .said  petitioners  on  said  last  men- 
tioned date  the  county  cpmuii-ssioners 
assumed  to  pay  the  remainder  of  said 
compensation  and  damage? ;  to  which 
order  of  the  county  commissioners,  in 
so  far  as  tlie  same  extended  the  pay- 
ment of  said  compensation  and  dam- 
ages for  the  periods  aforesaid,  this  plain- 
tiff excepted,  all  of  which  will  appear 
by  the  records  ot  said  commissioners. 

"  And  plaintiff  says,  that  said  order  of 
said  commis.sioners  postponing  the  pay- 
ment of  plaintiff's  said  compensation 
and  damages,  and  making  the  same  pay- 
able bv  installments,  was  both  uncon- 
scionable and  unauthorized  by  the  laws 
of  Ohio. 

•*This  plaintiff  alleges  that  the  dwell- 
ing-house on  his  farm  in  which  he  re- 
sides and  his  outbuildings  stand  within 
the  limits '  of  said  proposed  road;  that 
his  dwelling  house  is  and  has  for  some 
time  been  out  of  repair ;  and  that  plain- 
tiff before  said  road  was  petitioned  for 
made  his  plans  and  preparations  to  erect 
a  new  dwelling  house  within  the  bounds 
of  said  proposed  road ;  that  he  had  most 
of  his  material  on  the  ground  for  that 
purpose,  which  is  suffering  serious  dam- 
age by  exposure,  and  plaintiff  is  left  in 
uncertainty  and  doubt  as  to  what  use  he 
shall  piake  of  said  property,  not  knowing 
what  the  intentions  of  said  defendants 
are  in  regard  to  paying  said  compensation 
and"diniages  or  the  opening  of  said  road. 

"Plaintiff  further  says  that  smce  said 
first  installment  of  one  hundred  and  forty- 
five  ($145.00)  dollars  fell  due  on  said  1st 
day  of  January,  A.  D.  1891,  he  requested 
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dayment  thereof  of  the  said  principal  peti- 
tioner for  said  road,  but  he  neglected  and 
refused  to  pay  the  same,  and  still  neglects 
and  refuses  payment  thereof,  and  all  the 
defendants  refuse  to  pay  plaintiff  any 
part  of  said  award. 

"And  agaiii,  on  the  23d  day  of  March, 
A.  D.  189 1,  this  plaintiff  personally  applied 
to  said  Samuel  Fouser,  the  defendant,  for 
payment  of  said  installment,  which  was 
again  refused,  and  he  then  and  there 
served  upon  said  Samuel  Fouser  a  written 
notice, that  unless  the  same  waspaid  forth- 
with, plaintiff  would  regard  the  road  as 
abandoned  by  said  defendants,  and  would 
file  a  petition  in  the  court  of  common 
pleas  to  quiet  his  title  as  against  said  I 
proposed  road,  and  their  right  to  con- 
struct the  same  upon  his  premises. 

"Plaintiff  further  alleges  that  by  reason 
of  the  premises  said  road  and  theopening 
thereof  should  be  declared  by  this  court 
to  be  abandoned  by  said  defendants,  and 
that  his  title  to  said  strip  of  land  should 
be  forever  quieted  as  against  any  claim 
of  said  defendants,  or  any  of  them,  to  any 
part  .thereof  for  the  road  proposed  or 
otherwise. 

"Prayer  for  such  relief.*' 
MlNSHALL,  J. 

It  appears  from  the  petition  of  the 
plaintiff,  that  on  the  petition  of  Samuel 
Fouser  and  some  fourteen  others,  such 
proceedings  were  had  before  the  commis- 
sioners of  Crawford  county,  that  on  June 
3, 1890, by  the  order  of  the  commissioners, 
a  county  road  was  established  on  and  over 
the  lands  of  the  plaintiff.  The  plaintiff 
appealed  to  the  probate  court  from  the 
compensation  awarded  him,  where  such 
proceedings  were  had,  that  by  the  verdict 
of  a  jury  $979.00  were  awarded  him. 
Theseproceedings  being  laid  before  the 
commissioners,  the  board,  on  December 
6, 1890,  made  an  order  that  "the  road  be 
not  opened  until  the  petitioners  paid  the 
plaintiff,'' $145.00  January  1,  1891,  and 
four  other  payments  of  $146.00. each,  at 
designated  times,  the  last  to  be  made 
January  ],  1895;  the  commissioners  as- 
suming to  pay  the  balance.  When  the 
first  payment  became  due,  it  was  de- 
manded of  the  principal  petitioner  of  the 
road,  who  refu.sed  to  pay  it,  and  neither 
ne  nor  any  of  the  rest  has  paid  it,  or 
any  part  of  the  sum  awarded. 


The  question  arises  whether  the  plain- 
tiff has,  under  the  state  ol  facts,  a  right  to 
have  the  road,  so  established,  declared 
vacated,  and  his  title  to  the  land  quieted 
against  any  claim  that  may  be  made  of  a 
right  to  open  it  under  the  proceedings 
had  before  the  commissioners.  The  fact 
that  the  plainlifl's  dwelling-house  stands 
upon  the  way  of  the  proposed  road,  and 
will  have  to  be  removed  if  the  road  is 
opened,  and  that  the  same  is  in  need  of 
repairs,  which  he  cannot  prudently  make 
during  the  uncertainty  caused  by  the  neg-* 
lect  of  the  parties  to  pay  the  amounts 
awarded,  aggravates  the  nature  of  his 
injury,  if  any  exists,  but  does  not,  as  we 
think,  add. anything  to  his  rights  in  the 
premises.  If  the  right  exists  to  open  the 
road,  notwithstanding  the  default  ol  the 
petitioners  in  making  payments  as  di- 
rected, the  inconvenience  connected  with 
the  removal  of  his  dwelling  house,  must 
he  deemed  compensated  by  the  award  oi 
damages  that  has  been  made  him. 

So  the  question  then  arises :  Did  the 
failure  to  make  the  payments,  as  directed 
by  the  order,  defeat  the  right  of  the  peti- 
tioners to  have  the  road  opened,  and  cant 
a  cloud  upon  the  title  of  the  plaintifl? 
We  think  it  did.  We  see  no  error  in  the 
order  of  the  commissioners  that  the  road 
.should  not  be  opened  until  the  plaintiff 
be  paid  the  compensation  awarded.  It 
seems  clearly  a'.itho*ized  by  the  pro- 
visions of  section  4709,  Revised  Statutes, 
and  does  not  violate  the  provisions  of  the 
constitution  requiring  compensation  to 
be  made  in  money  before  private  i)n)p- 
erty  is  taken  for  public  use.  Hy  this  or- 
der the  road  is  not  to  be  opened  until 
the  payment  is  made;  and.no  taking  can 
be  said  to  occur  until  the' road  is  opened 
to  public  travel.  A  meie  order  establish- 
ing a  road,  with  a  conditional  order  tor 
opening  it,  is  not,  in  law,  a  taking  of  the 
land  until  the  order  for  opening  it  be- 
comes absolute.  But  the  taking  of  ]>ri- 
vate  property  for  a  publ  c  use  is  a  matter 
of  strict  law.  It  was  therefore  the  duty 
of  the  petitioners  to  comply  with  the 
terms  of  the  order  and  make  payment 
as  directed,  in  order  to  acquire  the  right 
to  have  the  road  opened  for  the  use  of 
them.selves  and  the  public.  So  that 
when  they  neglected  to  make  the  pay- 
ment of  $145.00  required  to  be  paid  Jan- 
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uary  1, 1891,  their  right  under  the  order 
establishing  the  road  terminated,  unless 
the  default  should  be  waived  by  the 
plaintiff,  which  was  not  done.  To 
hold  otherwise  would  be  to  establish  an 
unjust  and  oppressive  practice.  It 
would  give  the  petitioners  the  power 
at  any  time  to  open  the  road  by 
making  payment,  whether  at  the  day 
or  not.  without  any  right  in  the  land 
owner  to  compel  payment.  This 
would  materially  affect  the  value  Of  the 
owner's  land,  and  be  a  cloud  on  his  title. 
He  could  not  improve  it  as  pl-udence 
might  suggest,  nor  sell  to  advantage,  if 
he  desired  to  do  so.  Hence,  such  an  or- 
der for  the  opening  ot  a  road  by  peti- 
tioners must  be  strictly  complied  with  as 
to  making  payments,  or  the  right  will 
and  should  be  lost. 

Again*  we  think  it  clear,  that  this  is 
such  a  cloud  as  may  be  removed  by  the 
decree  of  a  court  at  the  suit  of  the  land 
owner.  The  proceedings  before'  the 
commissioners  apparently  establish  a 
public  highway  on  his  lands,  which,  from 
the  default  of  the  petitioners,  is  not  such 
in  I  act.  As  observed  by  the  judge  de- 
livering the  opinion  in  Bogert  v.  City  of 
Elizabeth,  27  N.  J..  668.  572:  -  It  is 
highly  desirable  that  land  should  be 
freed  from  every  lurking  and  unsubstan- 
tial claim,  for  even  the  suspicion  of 
such  claim,  no  matter  how  ill-founded, 
affects  the  valtie  of  property  when  on 
sale."  This  was  said  in  construing  a 
statute  of  the  state  of  New  Jersey,  fur- 
nishing a  remedy  for  quieting  title,  sub- 
stantially like  our  own.  Section  6779, 
Revised  Statutes.  It  is  further  observed 
that  "The  policy  which  the  statute  is 
designed  to  promote  is  beneficial  and  en- 
lightened, and  it  should  be  received  with 
favor."  The  decision  was  followed  and 
approved  by  this  court  in  construing  our 
own  statute.  Rhea  v.  DiCk,  34  Ohio  St., 
420.  423. 

Two  objections  are,  however,  made  to 
the  maintenance  of  the  action:  (1.)  That 
the  plaintiff  has  an  adequate  remedy  at 
law  by  a  proceeding  in  error ;  ( 2.)  that 
the  defendants  are  not  the  proper  parties. 

1.  It  wiU  be  conceded,  that  if,  in  this 
case,  the  plaintiff  could  obtain  relief  by 
a  proceeding  in  error,  such  proceeding 
would  be  an  adequate  as  well  as  the 
proper  remedy.     Upon  a  cursory  exam- 


ination of  Dwiggins  v.  Denver^  24  Ohio 
St.,  629,  it  might  seem  that  such  is  the 
case.  But  it  will  be  observed  that  in 
that  case  the  error  consisted  in  the  order 
of  the  commissioners,  directing  the  road 
to  be  opened  before  the  expiration  of  the 
time  fixed  for  the  payment  ot  the  money. 
The  error  was  apparent  on  the  record, 
and  the  court  properly  reversed  the  order. 
Here  no  such  objection  can  be  taken  to 
the  order.  The  road  is  not  to  be  opened 
until  the  payments  are  made.  The  fact 
entitling  the  plaintiff  to  relief — non-pay- 
ment of  the  m<  ney  as  required — is  dehors 
the  record,  and  cannot  be  reached  by  a 
proceeding  in  error,  ^aff  v.  FtUier^  45 
Ohio  St.,  495.  If  the  board  of  commis- 
sioners abused  its  discretion  in  giving  too 
much  time  in  which  to  make  the  pay- 
ments, the  plaintiff,  in  not  prosecuting 
error  from  that  fault,  may  be  regarded  as 
having  waived  it.  But  this  would  in  no 
way  affect  his  right  to  insist  on  the  per- 
formance of  the  order  as  made.  He 
could  elect  to  abide  by  the  order,  and 
insist  on  its  performance,  and  if  not  per- 
formed, treat  the  order  as  ac  end,  and  ask 
a  court  to  remove  the  cloud  created  by  it 
upon  the  title  to  his  land ;  and  if  thereby 
the  petitioners  lose  what  they  had  gained, 
it  is  the  result  of  their  own  negligence. 
2.  As  to  the  proper  defendants.  The 
proceeding  for  the  establishment  of  the 
Toad  was  begun,  as  it  had  to  be,  by  the 
petitioners.  In  such,  proceeding,  in  case 
of  an  appeal,  it  is  required  to  be  docketed 
by  the  probate  court,  under  the  style  of 
"the  petitioners  as  plaintiffs  and  the  ap- 
pellants as  defendants."  Where  pro- 
ceedings in  error  are  instituted,  the  peti- 
tioners are  made  defendants;  and  so, 
where  a  remedy  by  injunction  is  sought 
And  whert* ,  as  in  this  case,  the  proceed- 
ing had  simply  casts  a  cloud  upon  the 
title  of  a  land  owner,  which  he  seeks  to 
have  removed,  the  petitioners  are,  for 
like  reasons,  the  proper  parties  defend- 
ant. Until  an  absolute  order  has  been 
made,  under  which  the  road  can  be 
opened,  the  proceeding  must  be  regarded 
as  pending  and  subject  to  the  control  of 
those  by  whom  it  was  instituted;  no 
condemnation  is  affected,  and  the  public 
acquires  no  right  in  the  land  as  a  high- 
way; and  so  until  then,  is  not  a  neces- 
sary nor  proper  party  to  any  suit  affecting 
the  proceeding. 
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Ii  may  not  have  been  necessary  to 
make  the  commissioners  parties.  They 
acted  simply  in  a  ministerial  capacity, 
exercising  ^Kaj2  judicial  functions.  But 
they  made  no  motion  to  be  disthissed 
from  the  action;  and  joining  them  with 
the  petitioners,  though  probably  not  nec- 
essary, does  not  render  the  judgment 
quieting  plaintift's  title,  erroneous. 

Judgnunt  of  the  circuit  court  reversed, 
and  that  of  the  common  pleas  affirmed. 

(To  appear  in  61  Ohio  St.) 


KoBLSCH  V.  Mixer,  Adm'r. 

1.  A  judgment  rendered  in  an  action  is 
not  couciusive  on  the  parties  in  subsequent 
litigation,  unless  they  were  adversary  parties 
in  the  former  suit 

2.  In  a  suit  wherein  the  plaintiff  sought  to 
recover  from  an  administrator,  contribution  to 
the  sum  paid  by  the  plaintifT  in  satisfaction  of 
a  judgment  recovered  on  a  bond  claimed  to 
have  been  signed  by  the  p  aintiff  and  the  de- 
cedent as  cosureties,  the  defendant  answered 
that  he  was  sued  with  the  plaintiff  in  the  suit 
on  the  alleged  bond,  and,  by  the  verdict  of  a 
jury,  wns  relieved  from  liability  tliereon: 
j//f/(/.  that  the  judgment  rendered  on  the  ver- 
dict was  not  conclusive  between  the  parties  in 
the  suit  for  contribution. 

(Decided  December  18,  1894.) 

Error  to  the  Circuit  Court  of  Hamil- 
ton c6un«^y. 

The  suit  below  was  an  action  brought 
by  the  plaintiff,  Koelsch,  against  William 
Mixer,  as  administrator  oi  B.  A,  Mecum, 
deceased,   to    recover    contribution    for 
money  claimed  to  have  been  paid  by  the 
plaintiff  as  a  cosurety  of  the  deceased. 
He  averred   that  he  and  the  deceased, 
Mecum.  were    sureties    on   the   official 
bond  of  one  Wichmann,    treasurer   of 
ithe  school  district  of  Reading,  Hamilton 
county;  at  the  April  term  of  the  com- 
mon pleas  that  a  judgment  was  recov- 
ered on  this  bond  by  the  school  district 
against  himself  as  suretv  for  the  sum  of 
$1,890  58  damages  and  $33.47  costs ;  and 
that  on  the  25th  day  of  July.  1889,  he 
was  compelled  to  pay  and  did  pav,  in 
satisfaction  of   the  judgment,  $1,725.05; 
and  that  he  should  recover  of  the  de- 
fendant, as    administrator,  the  sum   of 
1862.52,  the  contributive  portion  of  the 
deceased.    That  the  claim  has  been  pre- 
sented to  and  rejected  by  the  administra- 
tor* ;  and  he  therefore  asks  judgment  for 
the  amount. 


The  defendant  answered  as  follows: 

"That  he  admits  that  he  is  the  .legally 
appointed  administrator  of  the  estate  of 
Burton  A.  Mecum,  deceased,  and  is  the 
sole  administrator  of  the  said  estate. 

"That  at  the  April  term  of  the  Court 
of  Common  Pleas  of  Hamilton  county. 
Ohio.  1M89,  the  state  of  Ohio  for  the  use 
of  the  villiige  school  district  ot  Reading, 
Ohio,  recovered  a  judgment,  by  the  con- 
sideration of  said  court,  against  this 
plaintiff,  in  the  sum  of  $1,890.58  damages 
and  $33.47  costs  ol  said  case. 

"  That  the  judgment  so  rendered 
against  the  .said  plaintiff  was  .satisfied 
and  settled  by  the  said  plaintiff  in  the 
manner  and  form  as  alleged  in  the  peti- 
tion, by  the  payment  of  $1,691.58  dam- 
ages, and  $33.47  costs,  to  the  board  of 
education  of  the  .said  village  school  di.s- 
trict  of  Reading,  Ohio,  on  or  about  the 
date  alleged. 

"The  defendant  further  says  that  the 
suit  on  which  the  said  judgment  was  so 
recovered  against  the  said  plaintiff  was  a 
suit  filed  against  this  plaintiff  and  this 
defendant,  on  a  certain  paper  writing, 
purporting  to  be  a  bond,  and  upon  which 
it  was  alleged  that  this  pUiintiff  and 
this  defendant  were  sureties  and  that 
they  were  so  sued  as  sureties  upon  the 
said  paper  writing  so  purporting  to  be  a 
bond. 

"That  a  trial,  duly  and  legally  conduct- 
ed was  had,  on  or  about  the  date  alleged 
in  the  plaintiffs  petition,  before  the  Hon- 
orable Clement  Bates,  one  of  the  judges 
of  the  court  of  common  pleas  of  Ham- 
ilton county,  Ohio,  and  a  jury  duly  and 
regularly  empaneled  and  sworn  to  try 
said  case. 

"That  all  of  the  parties  to  the  said 
.suit  were  in  court  and  represented  by 
counsel,  and  that  the  evidence  on'  the 
part  of  the  plaintiff  and  defendants  was 
heard  and  the  case  argued  by  counsel, 
and  thereupon  after  the  jury  had  been 
charged  by  the  court,  it  retired  to  delib- 
erate, and  that  after  due  deliberation  the 
snid  jury  arrived  at  a  verdict  whereby 
they  held  this  defendant  wholly  exoner- 
ated from  any  liability  on  the  .said  paper 
writing,  and  held  that  this  plaintiff  was 
the  only  person  liable  thereon,  and  that 
they  then  and  there  rendered  said  verdict 
in  the  manner  and  form  prescribed  by 
law. 
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"That  this  said  judgment  so  rendered 
ajj^ainst  the  said  plaintiff  has  been  .duly 
and  regularly  settled  by  the  said  plain- 
ti fi',  as  set  fortli  in  his  petition,  and  that 
tlie  record  of  Ihe  said  cause  has  been 
finally  made  up  and  closed,  and  the  mat- 
ter of  the  defendant's  liability  finally 
settled,  disj)osed  of,  and  adjudicated  by 
the  court, 

"Wherefore,  the  said  defendant,  having 
fully  answered,  prays  the  court  here 
that  he  may  he  dismissed  hence  with 
his  costs  herein  expended.*' 

The  plaintiff  demurred  to  the  answer, 
the  demurrer  was  sustained,  and,  the  de- 
lendant  not  pleading  further,  judgment 
was  futered  for  the  plaintiff  for  the 
amount  claimed.  On  error  the  circuit 
court  reversed  the  judgment  for  error 
hi  sustaining  the  demurrer;  and  error  is 
prosecuted  here  to  reverse  the  judgment 
of  the  circuit  court  and  affirm  the  com- 
mon pleas. 

MlNSHALL,  J. 

It  is  averred  in  the  petition,  and  not 
denied  in  the  answer,  tliat  the  action  in 
which  the  judgment  was  rendered  against 
Koelsch.  was  upon  a  bond  made  by  one 
Wichmann  as  principal  with  Koelsch 
and  Mectiin,  then  in  life,  as  cosureties, 
for  the  faithful  performance  of  the  duties 
of  the  principal  as  treasurer  of  the  school 
district  of  Reading,  in  Hamilton  county. 
The  substance  oi  the  answer  is,  th.it  the 
action  in  which  the  judgment  was  ren- 
dered, was  prosecuted  against  the  plain- 
tiff and  the  defendant,  as  administrator 
of  Mecum,  on  what  purported  to  be  a 
bond,  both  being  sued  as  sureties;  and 
that  it  was  determined  therein  by  the 
verdict  of  a  jury  that  the  defendant  was 
not  liable  on  the  bond,  and  that  the  plain- 
tiff alone  was  liable  thereon.  What  the 
issues  between  the  obligee  and  the  de- 
fendants, or  either  of  them,  were,  is  not 
stated.  Hence,  the  ground  of  .the  de- 
fense must  be,  that,  as  both  were  parties 
to  that  action,  the  judgment,  irrespec- 
tive of  what  the  issues  were,  releasing 
one  of  the  defendants,  is  conclusive  of 
his  liability  upon  the  bond  as  against  the 
ollur,  and  of  any  liability  to  contribute 
as  a  cosurety  to  the  one  who  was  held 
and  compelled  to  pay  the  judgment.  We 
do  not  regard  this  as  the  law.  Whilst  the 


I  exact  limits  of  the  doctrine  of  res 
\  judicata  in  its  application  to  some  cases 
are  not  definitely  settled,  it  is  accepted 
as  generally  true,  that  the  judgment  re- 
lied on  for  that  effect  in  subsequent  liti- 
gation, must  have  been  pronounced  up- 
on the  same  issues,  between  the  same 
parties,  or  their  privies,  standing  in  an 
adversary  character  to  one  another.  By 
this  is  not  meant  that  they  should  have 
i  stood  upon  the  record  as  plaintiff  and 
defendant,  but  that  this  should  have 
been  their  real  attitude  upon  the  issues 
tried  and  determined.  As  before  ob- 
serv'ed  the  defendant  does  not  state  what 
the  issues  were  in  the  former  action.  If 
any  were  joined  between  himself  and  the 
plaintiff  in  this  action,  the  determination 
of  which  may  be  relied  on  as  conclusive 
of  the  rights  of  the  parties,  they  should 
have  been .  pleaded.  They  cannot  be 
left  to  conjecture.  The  mere  fact  that  it 
was  there  determined  that  he  was  not 
liable  on  the  bond  to  the  obligee,  cannot 
conclude  the  plaintiff  in  this  action  from 
demanding  contribution  from  the  estate 
of  his  deceased  cosurety,  if,  as  a  matter 
of  fact,  they  were .  cosureties  on  the 
bond,  and  the  plaintiff  has  been  com- 
pelled to  discharge  all,  or  more  than  his 
just  proportion,  of  the  common  liability. 
The  subject  matter  of  the  two  actions  is 
different.  The  former  was  a  suit  on  a 
treasurer's  bond  by  the  obligee  against 
the  makers  as  codefendants  to  recover 
for  a  breach  of  it.  The  present  is  a  suit 
by  one  surety  on  the  bond  against  the 
estate  of  another  for  contribution ;  and 
had  not  accrued  at  the  time  of  the  for- 
mer suit.  It  is  not  based  upon  the  bond. 
In  the  language  of  McIlvaine,  J.,  in 
Camp  V.  Bostwick,  20  Ohio  St. ,  337 :  "It." 
the  right  to  contribution,  **  is  an  equity 
which  springs  up  at  the  time  the  relation 
of  cosureties  is  entered  into,  and  ripens 
into  a  cause  of  action  when  one  surety 
pays  more  than  his  proportion  of  the 
debt.  From  this  relation  the  common 
law  imt>li€S  a  promise  to  contribute  in 
case  of  unequal  payments  by  sureties.*' 
And  he  adds,  "  Neither  the  creditor  the 
principal,  the  statute  of  limitations,  nor 
the  death  of  a  party  can  take  it  awray.*' 
And  so,  it  was  there  held,  that  though  ihe 
estate  was,  by  the  statute  of  limitations,  re- 
leased from  its  direct  liability  to  the 
creditor,  it,  nevertheless,  remained  liable 
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to  contribute  to  a  cosurety  who  had 
paid  more  than  his  moiety  of  the  debt. 
See  also,  Kinkead's  Code  Pleading,  S^57. 

It  is  not   enough .  that   an   i.ssue   may 
have  l>een  joined   between   the   obligee 
and  the   defendant,  as  to   tlie   liability  of 
the  latter  on   the  bond.     Whatever   that 
issue  may  have  been,  it  was  not  an  issue 
between   himself   and    his   codefendant. 
the  plaintiff  in  this  action,  and  could  not.  | 
therefore,   conclude    the    latter;    though; 
parties  to    the  suit,  they    were  not   such ; 
in  an  adversary  character,  being  simply  | 
codefendants  to   the   suit  on    the   bond. 
The  plaintiff  in  this  suit  could  not  in  the  j 
former   suit,  as   a  matter   of  right,  have 
insisted   on  the   admission   or  rejection , 
ol   evidence    on  the    trial    of  the    issue ; 
had  no   right   to  move   for   anew   trial,! 
nor  prosecute   error  if  aggrieved  by  the. 
nilings  of  the  court:  and  hence   he   can- j 
not  Ije   held   bound  by  the  judgment  in  j 
any   suVjsequent   litigation  to    whicli    he ; 
mav   be    a    partv.        lose    v.    Mot  ton        , 
Cush.,  31.  ■ 

It  is  the  general  rule  that  parties  to  a  j 
iutl^nieiit  are  not  bound  by  it,  in    a  sub- 1 
sequent  controversy  between  each  other, 
unless  they  were  adversary  parties  in  the 
original  action.    Freeman  on  Judgments, 
Si 58;  Black   on   Judgments.    ^   69!);    21  i 
Am.  &   Kng.  Knc.   Law,  161 ;  McMa/ian  \ 
v.  Geij^er,  73  Mo.,  145;  (Mani)ur  v.  R(xis-  \ 
btckrl^^   X.    J.    Eq,    71;     nufjuiir(on    v.! 
Cook,  -Jo  Ala.,  312;  Harvey  v.  O shot  v.  r).") 
Ind.,  oao;    Coxs  Ad-W  v.  /////,  3  Ohio. 
412,  424.     T!ie  case  oi  McCrorv  v.  Parks, 
18  Ohio  St.,  1,  is  much  in  point.     There 
the  action  below  was  a  suit  by  one  surety 
on  a  sheriffs  lK)nd  against  his  co.su reties 
for  contribution.     The  question  arose  on 
a    cross-petition   filed   by   one  of  them, 
and  the   reply   of  the   plaintiff.     In    the 
cross-petition   the   allowance  of  a   claim 
for  money   paid  on    the  amercement   of 
the  sheriff,  to   whicli  all    had  been  made 
parties,  was   asked.  .  The   reply   contro- 
verted the  justice   of  the  judgment,  and 
claimed    that   it   should    not  have    been 
rendered — that  the  amercement  had  been 
for  the  alleged    failure  of  the  sheriff  to 
pay   over  moneys   made   on  an    execu- 
tion     against       the       cross-petitioner; 
that    though     the      court     found      and 
adjudged     in     the    former    action    that 
the  money   had    been   paid,    yet,   as    a 
matter  of  fact,  it  had  not  been  paid,  and 


the  judgment  was  wrongly  entered;  and 
the  question  arose,  whether  having  been 
a  party  to  the  former  judgment,  the 
plaintiff  was  not  concluded  by  it.  The 
court  held  not;  for  the  rea.sou  that  the 
parties  to  this  suit  were  not  adversary  par- 
ties in  the  former  suit,  and  that  their  re- 
spective rights  against  each  other  were 
not  in  controversy  in  that  suit.  The 
only. difference  between  this  case  and  tl:c 
one  under  review,  is  that  in  the  former 
ca.se,  a  judgment  was  pleaded  in  which 
the  opposite  party  was  held  to  an  obliga- 
tion, and  here  he  was  relea.sed.  Jintihis 
can  make  no  difference  in  the  apphcation 
of  the  principle;  the  conclusiveness  of 
the  judgment,  in  either  case,  nuist  de- 
l^ciid  on  the  .same  question,  whether  an 
issue  was  joined  between  the  parties  and 
determined  in  the  former  case,  material 
to  their  respective  rights  in  the  subse- 
quent suit;  for.  as  .shown  by  the  authori- 
ties above  cited,  and  they  are  suMniued 
by  reason,  when  such  is  not  the  c:ise. 
there  is  no  ground  for  the  application  of 
the  doctrine  of  rt'.9  /W/V^?/a.'  which  rests 
u]>on  that  principle  of  public  policy, 
which  requires  that  where  a  matter  has 
once  been  tried  and  determined  on  issues 
joined  between  the  parties  in  interest  in 
a  court  of  competent  junsdicti<»n,  there 
should,  in  the  interest  ot  .society,  be  an 
end  of  litigation.  It,  however,  reaches 
and  concludes  only  parties  to  the  issue; 
and  does  not  affect  persons  who,  though 
parties  to  the  suit,  were  not  parties  to  the 
issue  upon  which  the  judgment  was  ren- 
dered. The  latter  being  strangers  to  the 
issue,  arc,  in  a  legal  .sense,  strangers  to 
the  judgment. 

Judgment  of  the  circuit  court  reversed ^ 
and  that  of  the  comnnm  pleas  af/hmid, 

(To  appear  in  51  Ohio  St.) 
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Causes  on  the  General  Docket  to  and  in- 
chuliiig  No.  3189,  are  called  and  inafketl  sub- 
mitted. 

TuKSDAV,  January  17, 1S95. 

General  Docket. 

4355.  The  State  of  Ohi9  v.  Edward  Kendle. 
Exceptions  bv  the  Pros-cuting  Attorney  to  the 
ruling  of  the  Court  of  Common  Pleas  of 
Brown  connty.  Exceptions  sustained.  Brad- 
bury aud  Spbar  JJ.,  dissent  Per  Curiam 
report 
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TvnsDKY,  January  U,  1896. 
General  Docket. 

2726.  Sam.  B.  Timmons,  Adm'r«  v.  Wil- 
liam H.  Wheeler  el  al.  Error  to  the  Circuit 
Court  of  Scioto  county.     Judgment  affirmed. 

8169.  Richard  C  Mayberry  v.  The  Cleve- 
land  Paper  Company.  Error  to  the  Circuit 
Court  of  Cuyahoga  county.  Judgment  af- 
firmtrd. 

3207.  The  City^  of  Toledo  v.  Wilhelmena 
Clopeck.  Error  to  the  Circuit  Court  of  Lucaa 
county.  Judgment  affirmed.  Mihsha^I*  and 
BURKBT,  JJ.,  dissent 

82074.  Richard  Brown  et  al.  y.  William  H. 
Baldwin,  Guardian.  Error  to  the  Circuit 
Court  of  Mahoning  county.  Judgment  af- 
firmed. 

8210.  George  C.  Williams  v.  The  Buckeye 
Mutual  Fire  Insurance  Company  et  al.  Error 
to  the  Circuit  Court  of  Putnam  county.  Judg- 
ment affirmed. 

82 J3.  E.  A.  Brown  v.  David  H.  Wilder  et  al. 
Error  to  the  Circuit  Court  of  Trumbull 
county.    Judgment  affirmed. 

8441.  The  Excelsior  Laundr]^  Co.  v.  Kath- 
erine  J.  Rigney.  Error  to  the  Circuit  Court  of 
Hamilton  county.    Judgment  affirmed. 

8684.  Mt  Adams  and  Eden  Park  Inclined 
R'y  V.  Elnora  Wysong.  Error  lo  the  Circuit 
Court  of  Hamilton  county.  Judgment  af- 
firmed. 

Motion  Docket. 

1»12.  The  C,  C,  C.  &  St  L.  R*y  Co.  v.  Mag- 
gie' Kernochan,  Adin'r.  Motion  by  plaintiff 
to  dispense  with  printing  part  of  record  in 
cause  No.  4275,  on  the  General  Docket  Mo- 
tion allowed. 

2313.  The  Chicago  &  Ohio  Coal  &  Car  Co. 
V.  America  M.  Preston,  Adm*z.  Motion  by  de- 
fendant to  advance  cause  No.  48 1 8,  on  the 
General  Docket    Motion  allowed. 

2:)  14.  August  Herrman  et  al.  v.  The  City  of 
Cincinnati.  Motion  by  plaintiff  to  advance 
cause  No.  4845,  on  the  General  Docket  Mo- 
tion allowed.  Request  for  oral  argument 
noted. 

2315.  William  J.  Willsejr,  ExV.  v.  Smith. 
Sanford.  Motion  by  plaintiff  to  reinstate 
cause  No.  4246,  on  the  General  Docket  Mo- 
tion allowed. 

New  Caaes. 

Cases  filed  in  Supreme  Court  since 'January 
9.1895: 

434:^.  Mary  E.  Sturtevant  v.  Charles  A. 
Sturteyant.  Error  to  the  Circuit  Court  of 
Loram  county.  John  O.  Winship;  Herrick  & 
Hopkins. 

4344.  ^  Elizabeth  Bird  et  al.  v.  James  Luther 
Young.  Error  to  the  Circuit  Court  of  Fair- 
field county.  M.  A.  Daugherty,  Geo.  Bird  &  C. 
M.  Strickler. 

4845.  August  Herrmann  et  al.  v.  The  City  of 
Cincinnati,  by,  etc    Error  to  the  Circuit  Court 


of  Hamilton  county.     Miller,  Renner  St  Mil- 
ler ;  Fred  Hertenstein. 

4346.  The  C.  H.  &  D.  R.  R.  Co.  ▼.  Owen 
Nolan.  Error  to  the  Circuit  Court  of  HamU- 
ton  county.  Ramsey,  Blazwell  &  Ramsey: 
Keam  &  Keam. 

4847.  The  Castalia  Sporting  Club  et  aL  ▼. 
The  CasUlia  Trout  Club  Co.  Error  to  the 
Circuit  Court  of  Erie  county.  S.  G.  Williams^ 
E.  D.  Potter,  Jr.,  L.  W.  Hull,  J.  p.  IngcrsolL 

4348.    Amanda  E.  Stichtenoth  v.  Chas.  Riff. 
Error    to   the    Circuit   Court   of   Hamilto 
county.    Ramsey,  Maxwell  &  Ramsey 

'4349.  The  B.  &  O.  S.  W.  R.  R.  Co.  ▼.  Prank 
Litter.  Error  to  the  Circuit  Court  of  Roat 
county.  E.  W.  Strong.  W.  H.  Wiggina:  J. 
C.  Entrekin.  J.  P.  Phillips. 

4350.  Tiie  Eureka  Heating  and  Ventilating 
Co.^  v.  The  Neracher  &  Hill  Sprinkler  Co. 
Error  to  the  Circuit  Court  of  Hamiltoa 
county.  P.  Roettinger,  W.  A.  Hicks;  Thoa 
McDougalL 

43'>1 .  The  Pittsburgh  &  Lake  Ene  R.  R.  Co. 
y.  Robert  E.  Johnston's  AdinV.  Error  to  the 
Circuit  Court  of  Mahoning  county.  I.  P.  Wil- 
son ;  W.  S.  Anderson  &  John  Kennedy. 

4352.  James  M.  Moody,  Treasurer  et  al.  v. 
William  T.  George  et  al.  Error  to  the  Cir- 
cuit Court  of  Morrow  County.  J.  W.  Rattj: 
Harlan  St  Wood. 

4353.  John  T.  Adams  et  aU,  Adm'rs  v. 
George  D.  Emmitt  .  Error  to  the  Circuit 
Court  of  Pike  county.  Jno.  W.  Washburn,  J. 
A.  Eylar,  W.  H.  Middleton ;  P.  E.  Dougherty, 
Thos.  W.  Higi^ns. 

4354.  W.  W.  Dunnevant  et  al.  y.  Clara  T. 
Howlett  Error  to  the  Circuit  Court  of  Rich- 
land county.  Jenner  &  Weidon;  H.  B.  Dir- 
1am.     ' 

4355.  The  State  of  Ohio  v.  Edward  Kendle. 
Exceptions  to  the  Court  of  Comiiipn  Pleas  of 
Brown  county.    David  Tarbell ;  J.  M  Markley. 

4857.  The  L.  S.  &  M.  S.  R*y  Co.  v.  James  a 
Winslow.  Error  to  tHe  Circuit  Court  of  Irucaa 
couuty.  'E  D.  Potter,  Jr.;  J.-K.  Hamilton. 
—  4358.  The  Board  of  Education  of  Walnut 
ToMTUship,  etc,  v.  Henry  C  Swartz,  et  al..  Com- 
missioners, et  al.  Error  tolhe  Circuit  Court  of 
Pickaway  county.  P.  C  Smith  &  Milt  Morris; 
S.  W.  Courtright 

4359.  Sarah  Jacks  et  al.  v.  Mary  A.  Adam- 
son.  Error  to  the  Circuit  Court  of  Lravrrence 
county.    A.  R.  Johnson ;  J.  L.  Anderson. 

4360.  Emma  A.  Depue  v.  John  L.  Boone.  Br- 
ror  to  the  Circuit  Court  of  Vinton  county.  J. 
M.'McGillivray ;  R.  S.  Swepston. 

4361 .  The  Isaac  Harter  Co.  v.  H.  R  Edwards. 
Error  to  the  Circuit  Court  of  Hancock  county. 
Brown  &  Guernsey ;  George  H   Phelps. 

4362.  Robert  Hosea,  Trustee,  et  al.  v.  The 
City  of  Cincinnati.  Error  to  the  Circuit  Court 
of  Hamilton  county.  -  Wm.  G.  Hosea ;  Wilby  ft 
Wald.  ^        '  * 

4363:,  The  Sun  Vapor  Street  I#ight  Co.  ▼. 
The  Vitiate  of  Lockland.  Error  to  the  Circuit 
Court  of  Hamilton  county.  Miller  &  Pome- 
rene ;  Clore  &  Hargitt 
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interested  in  legcU  proceeain^s. 


A  bill  of  exceptions  in  the  case  of  the  State 
of  Ohio  V.  ^ewart  tern  from  Perry  county, 
has  been  fi.ed  in  the  Supreme  Court  of  Ohio. 
Stewart  Pern  was  indicted  for  murder  in  the 
second  degree  and  the  jury  acquitted  Hiui.  The 
prosecuting  attorney  takes '  exceptions  to  the 
nature  of  the  evidence  which  the  judge  allowed 
to  be  admitted  for  the  defense. 


The  extradition  laws  of  Ohio  have  been  at- 
tacked in  the  case  of  the  State  of  Ohio  v. 
Charles  Hudson,  recently  argued  in  the  Ohio 
Supreme  Court,  on  the  motion  of  Hudson  for 
a  new  trial.'v  Hudson  was  extradited  from 
West  Virginia  and  convicted  of  gambling  and 
given  a  jail  sentence.  He  sets  up  the  plea  that 
only  treason,  felony  and  similar  crimes  are 
extraditable,  and  that  the  minor  offense  of 
gambhng  is  not 

On  an  argument  before  the  Supreme  Court 
of  North  Carolina,  Mr.  Lanier,  a  very  learned 
and  very  thorough  argufier  of  his  causes,  was 
going  *  to  the  bottom  of  the  reason  of  things," 
when  Chief  Justice  Pearson  interrupted  him  : 
"Brother  Lanier,  you  should  presume  that  this 
court  understands  at  least  the  elementary  prin- 
ciples of  law.  You  need  not  discus^  them." 
Mr.  Lan  er,  blandly  raising  his  spectacles,  with 
•placid  smile,  replied  with  great  deliberation : 
"So— I  did— your — honors,  at  the  last  term  of 
the  court,  and  I— lost— my  case— by  it." 
'•Umph,"  said  the  chief  justice,  as  he  slided  a 
little  lower  down  in  his  seat.—  Wayne  County 
^v^h.  Legal  News.) 


Judge  Ferris,  of  the  Probate  Court  of  Ham 
ilton  county,  has  held  in  the  matter  of  the 
Herckelrath  estate  that- depositions  taken  be- 
fore a  United  States  consul  in  a  foreign  po^t 
are  inadmissible  as  evidence  in  the  state 
courts.  There  is  a  United  States'  statute 
which  makes  such  depositions  competent 
testimony,  but  it  has  been  held  that  congresa 
cannot  legislate  for  the  states,  and  the  act  in 
question  only  applies  to  depositions  offered: 
in  evidence  in  the  United  States  courts.  In 
view  of  this  holding  and  the  absence  of  any 
Ohio  statute  settlirg  the  question.  Judge  Fer- 
ris came  to  the  conclusion  that  under  the 
laws  of  Ohio  a  United  States  consul  is  not 
authorized  to  act  as  a  notary  public  in  the  tak- 
ing of  depositions. 

Alfred  Yaple,  one  of  the  ex-judges  of  the 
Superior  Court  of  Cincinnati,  died  at  his 
home  on  Mt.  Auburn,  near  Cincinnati,  on  the 
26th  day  of  January,  1895,  in  his  65th  year. 
Judge  .Yaple  was  born  in  Ross  county,  Ohio, 
from  where  he  went  to  Cincinnati.  His  early 
educational  adviantages  were  meagre,  but  he 
acquired  knowledge  by  his  own  persistent  ef- 
forts and  in  the  course  of  time  became  one  of 
the  most  eininent  attorneys  in  southern  Ohio, 
He  served  one  term  in  the  state  legislature, 
and  also  one  whole  term  and  one  unexpired 
term  on  the  Superior  Court  bench.  He  waa 
the  author  of  the  well  known  Ohio  legal  work 
on  Code  Pleading  and  Practice.  Tud^^e  Yaple 
never  married.  He  waa  a  man  of  high  honor 
and  a  lawyer  of  unquestioned  ability. 


The  next  issue  of  this  paper  may  be  looked 
forward  to  by  ita  readers  with  unusual  in- 
terest, as  it  will  be  a  special  number,  suggested 
by  the  fact  that  February  8,  the  publica- 
tion day,  is  the  date  on  which  the  circuit 
court  judges-elect  begin  their  terms  of 
o£Bce.  It  has  been  considered  appropriate  to 
devote  a  considerable  space  to  the  new  and. 
the  retiring  judges,  and  we  have  been  at  work 
for  some  time  getting  materials  for  the  special 
edition.  It  will  contain  fine  portraits  of  the 
eight  circuit  judges,  whose  terms  of  ofiice  then 
commence,  a  portrait  of  the  new  supreme  judge» 
and  portraita  of.  the  United  States  judges  who 
hold  federal  courts  in  the  Ohio  districts. 
There  will  be  a  biography  of  each  judge,  and 
also  a  biography  of  each  of  the  retiring  cir- 
cuit judges  and  of  each  of  the  incoming  and  re- 
tiring common  pleas  judges. 

The  additional  matter  will  be  appropriate 
for  the  cKcaston.  Other  special  editions  of  Thb 
Lbgal  News  will  be  issued  front  time  to  time 
as  the  propriety  for  them  may  be  suggested  by 
current  events. 
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Ju(?^e  Jf  reirn.'ih  Rlack  for  a  long  time  wore  a 
black  wig.  On  one  occasion,,  having  donned  a 
new  one,  he  niel  Senator  Bayard,  of  Delaware, 
who  thus  accosted  him:  'Why,  Black,  how 
young  you  look !  You  are  not  so  gray  as  I  am, 
and  you  must  be  twenty  yeArs  older." 
•*Huniph!"  replied  the  judge,  *good  reason ; 
your  hair  comes  by  descent,  aud  ^  got  mine  by 
purchase." 

The  Supreme  Court  of  New  Hampshire  has 
decided  that  the  illness  of  the  governor  of  the 
state,  which  disabled  him  from  performing  the 
duties  of  his  office,  constitutes  a  vacancy,  dur- 
ing which  the  president  of  the  senate  shall  ex- 
ercise the  power  of  the  office,  under  the  consti- 
tution of  New  Hampshire  making  such  pro- 
vision :  "Whenever  the  chair  of  the  governor 
8h:ill  become  vacant  by  reason  of  his  death,  ab- 
sence from  the  state,  or  otherwise." 


Accord  in  v(  to  a  decision  in  an  insurance  case 
in  llie  Circuit  Court  of  Kansas  City,  Mo.,  an 
accident  policy  is  collectible  in  ca^^e  of  suicide 
by  the  holder.  The  case  is  thtt  of  Mrs.  Mary 
A.  Logan,  against  the  Fidelity  and  Ca-sualty 
Company  of  New  York  to  collect  $2,500  on  an 
acciilent  policy  held  by  her  son,  who  com- 
mitted suicide  in  189.5.  Mrs.  Logan's  lawyers 
pointed  out  the  Missouri  statutes,  which  pro- 
vide that  life  .insurance  must  be  paid  op  the 
death  of  the  insured,  no  matter  wh  it  the 
cause  of  death.  The  company's  lawyer? 
argued  that  ttiis  law  appli«  d  only  to  straight 
life  insurance,  not  to  accident  insurance. 
Jud^e  Scarritt  decided  that  the  law  applied  to 
all  classes  of  life  insurance,  and  ordered  a  ver- 
dict returned  against  the  company. 


Judge  Sayler,  oi  the  Common  Pleas  Court  of 
Hamilton  county,  has  decided  in  the  case  of 
Fabe  v.  Myers,  that  the  keeper  of  a  saloon  or 
road  hou«^e  is  not  an  inn-keeper  in  the  sense 
which  would  make  him  responsible  for  the 
safety  of  a  horse  and  buggy  which  had  been 
hitched  in  front  of  his  place  by  one  of  Lis 
customers. 


In  the  United  States  Circuit  Court  for  the 
northern  district  of  Ohio,  a  decree  has  been 
filed  in  the  case  of  Satnuei  /.  Ritchie  y.  fames 
B.  McMiUin^  ex-Senator  Paine,  Stevenson 
Burkt  ei  at.  The  stocks  held  as  security  by 
the  latter  parties  for  loans  made  to  Ritchie, 
consisting  of  Canada  copper  and  Central 
Ontario  Railway  mining  shares,  are  all  ordered 
sold  to  satisfy  the  claims  aga  nst  Ritchie.  The 
decree  is  again^  Ritchie  at  every  point.  'J  he 
Central  Labor  Union,  which  organization 
brought  the  ortjsinal  charges  against  Judge 
Ricks,  will  not  let  the  matter  drop,  notwith- 
standing the  recent  action  of  the  judicinry 
committee  of  the  house.  At  a  meetini;  of  the 
union  held  recently  a  motion,  which  was  unan- 
imously adopted, requests  congress  to  investi- 
gate Judge  Ricks'  accounts  (roxh  the  time  he 
became  clerk  until  he  was  made  judge. 


TfiS  OHIO  DECISIONS. 

Volume  one  of  the  Ohio  Decisions  is  noif 
complete  and  we  are  enabled  to  s.iy  something 
of  its  contents.  The  number  of  cases  pub- 
lished in  it  is  as  fol.ows  : 

Circuit  Court  Decisions 144 

Common  Pleas  Decisions 107 

Cincinnati  Superior  Court  Decisions....     22 
Probate  Court  Decisions 9 

Total  decisions 2*2 

We  assert  without  fear  of  contradiction  that 
this  is  the  largest  array  of%Ohio  cases  ever 
pubished  in  a  single  volume.  It  contiins 
Jortvfour  circuit  court  cases  that  were  \\<\ 
published  in  the  Circuit  Court  Reports  for  I  SIM 
or  any  previous  year,  an«i  fuliy  a  proportionaie 
num  er  of  coinmon  pleas  and  other  court 
C4sesare  given  that  have  not  been  published 
elsewhere. 

The  quality  of  the  cases  is  the  1>est.  Tli<*y 
have  bt-en  critically  selected,  carefully  proof 
read,  and  submitted  generally  to  the  court  for 
review,  and  can  be  relied  upon  as  auihoiita- 
tive. 

The  volumes  of  Ohio  Decisions  contain  all 
the  Ohio  court  decisions  rendered  in  form  lor 
publication,  and  in  the  least  expensive  and 
most  accessible  form,  as  ihe  attorney  cannot 
get  the  cases  otherwise  t  xcept  through  a  mul- 
tiplicity of  books  and  papers. 

We  expect  to  make  the  annual  volumes  of 
Ohio  Decisions  so  compiehensive,  so  merito- 
rious, and  so  reliable,  that  they  will  find  a  place 
as  a  com*  lenient  to  the  Supreme  Court  Re 
ports  in  the  library  of  every  Ohio  attorney. 

Volume  one  contains  704  1  irg-  -sized  pages  of 
cases,  and  a  copious  index,  covering  48  p«ges 
more. 

Those  who  have  the  sheets  from  page  1  to  1 9.'?, 
issued  as  supplements  to  this  paper  prior  to 
January  1,  l8Ji5,  can  exchange  them  with  us 
for  the  complete  volume,  bound  in  full  sheep, 
by  sending  us  the  numbers.if  in  good  condition, 
and  Sl.OOin  money.  In  hah  shtep, cloth  siilts, 
for  85  cents  in  money.  For  these  sums  we  de- 
liver the  bound  volumes,  the  charges  of  send- 
ing them  being  prepaid  by  us. 
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PROVISIONS  OF  INCOME  TAX  LAW. 

Anny  and  Nayy  Officers  Included  in  its  Opera- 
tons. 


Notifications  have  been  issued  by  Internal 
Revenue  Commissioner  Miller,  in  regard  to  the 
income  tax  law.  Copies  are  to  be  posted  so  as 
so  inform  all  those  who  come  umler  the  pro- 
visions of  the  h  w,  of  their  duty : 

The  lawTnakes  an  appropriation  of  $246,0<K) 
for  cirrying  the  act  into  effect,  and  provides 
tor  the  appointment  of  :iO.{  additional  deputy 
revenue  collectors  and  ten  additional  revenue 
agents.  The  deputies  will  I'e  appointed 
by  the  district  collectors  and  the  agents  oi 
Cominissioner  Mill<'r,  Who  will  at  once  begin 
the  allotment  of  the  deputy  collectors  and  the 
apportionment  of  the  appropriations.  The 
'deputies  will  not  all  be  allotted  at  once,  but 
only  as  the  necessities  of  the  work  require. 
After  quoting  the  provisions  of  the  law  the 
notice  says : 

"It  is  the  duty  of  all  persons  of  lawful  age, 
havmg  an  annual  income  of  more  than  3.M)0. 
to  moke  and  render  a  return  on  or  before  the 
tirst  Monday  in  March,  18'.  5,  to  the  collector  or 
deputy  collector  of  the  distr  ct  in  which  they 
reside,  of  the  amoutit  of  their  gains  and  income 
for  the  whole  of  the  calendar  year  1«'J4,  and  all 
guard.ans,  trustees,  and  persons  pnd  corpora- 
tions acting  in  any  fiduciary  Capacity  shall 
make  a  iike  return  for  their  wards'or  persons 
for  whom  they  act. 

**£very  corporation,  company,  and  associa- 
tion, both  resident  and  foreign,  doing  business 
for  profit  in  the  Uniteil  States,  shall  make  and 
render  a  return  to  the  collector  or  deputy  col- 
lector of  the  district  in  which  its  principal 
office  or  place  of  ^business  is  situated,  on  or 
before  the  first  Monday  in  March,  1895.  of  all 
its  business  and  profits  for  the  whole  of  the 
calendar  year  1894. 

"Returns  of  p«rsons  shall  be  made  on  form 
No.  :*Sb  and.  of  corporations  on  form  No.  81*6; 
said  forms  may  he  procured  of  collectors  on 
application.  Penalties:  If  said  returns  are 
not  made  in  the  manner  and  time  above  stated 
it  is  the  duty  of  the  collector  or  deputy  col- 
lector to  make  the  returns  in  the  forms  pre- 
scribed and  add  the  penalties  prescribed  by 
law  there. 

"The  income  tax  is  due  and  payable  on  or 
before  the  first  day  of  July,  1 895,  and  on  all 
taxes  due  and  unpaid  after  that  date  there  shall 
be  levied  in  addition  thereto,  the  sum  of  5  per 
cent  per  an.  uni  on  the  amount  due.  and  inter- 
est at  the  rate  of  1  per  cent  per  jnonth  from 


the  time  same  became  due  as  a  penalty.  Full 
instructions  for  making  said  returns  are 
printed  in  blank  forms." 

Attorney -Gent-ral  Olney  has  given  an  opinion 
to  the  secretary  of  war,  holding  that  army  and 
navy  officers  come  within  the  scope  of  the  in- 
come tax  law. 

A  few  weeks  ago  Secretary  Lamont  raised 
the  question  whether  under  this  statute  officers 
of  the  army  will  be  subj  ct  to  the  tax  wliere 
their  incomes  are  above  the  ;t^4.000  limit  by 
reason  of  allowpnces  for  quarters  and  rations 
and  mileage.  The  question  has  agitated  the 
army  and  navy  lor.  some  time,  and  it  was 
thought  well  to  secure  a  legal  opinion  o  the 
question  In  his  opinion  on  the  subject  the 
attorney- general  holds  that  the  law  applies  to 
all  incomes  above  :4.000.  regardles  •  of  their 
character,  and  he  states  that  p  lymasters  must 
deduct  from  the  amount  disbursed  to  officers 
on  their  individual  account  the  tax  of  2  per 
cent  in  all  cases  where  it  aggregates  the  sum 
mentioned. 

The  attorney-general  says  his  views  are  the 
same  as  those  expresss«  d  by  a  predecessor  in 
passing  on  the  income  tax  law  of  1864.  It  is 
expected  that  the  war  an  1  navy  departments 
will  issue  regulations  predicated  on  this 
opinion.  

LAW  OF  FAMILY. 

THe  history  of  the  process  by  which 
the  law  has  gradually  made  inroads  into 
the  family,  and  established  legal  rights 
in  each  member  as  again  t  the  others,  is 
one  of  the  most  inte  esting  chapters  in 
the  growth  of  jurisprudence.  In  archaic 
times  the  family  was  law  proof;  it 
formed  a  little  community  which  the  law 
regarded  as  an  integer.  In  its  external 
relations  with  other  communities  it  was 
s  bject  to  the  rude  law  ot  the  times ; 
but  within  i's  own  sphere  it  was  imper- 
vious to  law.  The  will  of  the  head 
of  the  family  stood  in  the  place  of 
law.  The  principal  succe.sssive  steps 
by  which  this  reduction  of  the 
lamily  into  th  -  domain  of  jusCice  as 
administered  by  the  state,  were  enumer- 
ated by  the  editor  of  the  Unhersity  l^w 
RcvieWy  in  his  lectures  on  *'  The  family 
legally  considered,"  at  the  Hartford 
school  of  sociology  as  follows : 

I  Father  forbidden  to  put  .son  to 
death  at  pleasure. 

II.  S  )n's  power  to  acquire  separate 
property. 
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III.  Power  of  testation  as  to  prop- 
erty. 

IV.  Husband  deprived  of  right  oi 
seltdivorce. 

V.  Dower  and  curtesy. 

VI.  Consent  of  the  marrying  pair 
essential  to  constitute  marriage. 

VII.  Wi  e's  equity  to  a  settlement. 

VIII.  Guardianship  becomes  a  trust ; 
minors  and  married  women  allowed  to 
sue. 

IX.  Divorce  a  judicial  question;  and 
the  right  made  reciprocal. 

X.  Poor  laws  enforcing  obligations 
of  husband,  of  parents  and  of  children 
to  provide  support  when  necessary. 

XI.  Wife's  power  to  acquire  separate 
property  and  business,  and  to  contract; 
and  to  sue  for  injuries  to  herself. 

XII.  Compulsory  education;  and  fac- 
tory labor  restrictions. —  The  Legal  Ad- 
visor.   

LIABILITY  OF  BUILDERS. 

Parties  erecting  structures  on  their 
own  land,  so  situat<^d  that  they  may  fall 
on  and  injure  the  persons  or  property  of 
others,  are  bound  at  their  peril,  to  use 
proper  care  in  their  erection  and  main- 
tenance. By  "  proper  care  "  is  meant 
such  a  degree  of  care  as  will  prevent 
injuries  from  any  cause  except  those 
over  which  the  party  would  have  no 
control,  such  as  vis  major ^  acts  of  third 
persons,  and  the  like,  which  human  fore- 
sight could  not  reasonably  be  expected 
to  anticipate  and  prevent. 

The  supreme  judicial  court  of  Massa- 
chusetts recently  had  occasion  to  an- 
nounce and  apply  these  principles  in  the 
case  of  Cork  el  al.  v.  Blossom  et  aL  (38 
N.  E.  Reo.,  495),  which  was  an  action 
brought  to  recover  for  damages  sus- 
tained by  the  iall  of  a  mill  chimney 
owned  and  maintained  by  the  defend- 
ants. Finding  that  the  chimney  in 
question  was  a  lawlul  structure,  that  the 
proximate  cause  of  the  fall  was  a  gale  of 
common  force,  and  that  it  was  erected  so 
close  to  the  line  of  the  lot  on  which  it 
stood  that  it  fell  on  the  adjoining 
premises,  the  court  soundly  argued  that 
to  biiild  and  maintain  a  chimney  or 
other  structure,  so  that  it  is  liable  to  be 
blown  down  by  a  not  infrequent  gale, 
and  so  that,  if  blown  down,  it  will  fall 
on  and  injure  a  neighbor's  property,  is 


like  maintaining  a  building  so  out  of 
repair  that  it  is  liable  to  fall,  and  ulti- 
mately does  fall,  on  and  injure  adjoining 
premises.  Such  a  building  clearly 
would  be  a  private  nuisance.  In  the 
case  at  bar  the  defendants  were  held  not 
to  be  regarded  as  insurers,  and  would, 
therefore,  not  have  been  liable  if  the  tail 
had  occurred  through  a  hidden  defect 
which  no  foresight  or  examination  could 
have  discovered  or  prevented.  Their 
liability  was  not  like  that  of  those  who 
keep  animals  whose  known  habit  is  to 
stray ;  or  who  keep  dangerous  animals, 
which  are  a  source  ot  danger  in  them- 
selves to  others ;  or  who  store  gunpow- 
der in  thickly  settled  localities  ;  or  who 
blast  rocks  on  their  own  premises,  but 
under  such  circumstances  that  the  flying 
fragments  may  damage  others,  and  who, 
in  a  sense,  may  be  said  to  impart  to 
them  their  force  and  direction ;  or  those 
who  construct  buildings  so  that  they 
will  d  scharge  snow,  ice  or  water  on 
adjoining  premises,  or  on  those  passing 
in  the  street;  or  who  cause  noise  or 
smoke  or  dust  or  iumes  or  filth,  which 
escape  and  injure  the  health,  or  materi- 
ally interleres  with  the  comfort  and  en- 
joyment of  others.  But  they  were  liable 
under  the  principle  stated  in  the  open- 
ing paragraph ;  and  the  duty  resting  on 
them  to  use  all  known  devices  to  make 
the  chimney  secure  against  all  ordinary 
vicissitudes  was  not  lulfiUed  by  the  em- 
ployment of  a  competent  mason  to  ex- 
amine the  chimney,  and  relying  on  his 
opinion.  As  far  as  it  went,  their  duty 
was  absolute,  and  nothing  short  of 
actual  performance  of  it,  or  a  fall  of  the 
chimney  due  to  some  one  of  the  excepted 
causes,  would  excuse  them.  A  generous 
list  of  excepted  cases  supporting  the 
principles  involved  in  the  discussion, 
gives  added  value  to  the  opinion  quoted. 
— American  Lawyer, 


IHTER-STATE  EXTRADITION. 

In  Pearce  v.  Slate  of  Texas,  decided  in 
the  Supreme  Court  of  the  United  States  | 
in  December,  1894  ( 15  Sup.  Ct.  R..  116), 
it  was  held  that  the  courts  of  a  state 
from  which  a  fugitive  from  justice  is  de- 
manded on  extradition  do  not  deny  to 
such  person  any  rights  secured  to  him  by 
the  constitution  and  laws  of  the  United 
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States,  by  refusing  to  pass  on  the  consti- 
tutionality ot  the  statute  of  the  demand- 
ing state  under  which  the  indictment 
against  such  person  is  found. 

The  Court  said:  "George  A.  Pearce 
was  arrested  in  the  state  of  Texas  on  an 
executive  warrant  issued  by  the  governor 
of  that  state,  upon  the  requisition  of  the 
governor  of  the  state  of  Alabama,  to 
be  delivered  up  to  the  state  of  Alabama, 
to  answer  two  indictments  against  him 
in  the  city  court  of  Mobile,  Ala.,  each 
charging  him  with  embezzlement  and 
grand  larceny ;  and  while  in  the  custody 
of  the  agent  of  the  state  of  Alabama  to 
be  transported  to  Mobile  for  trial  upon 
said  indictments,  he  sued  out  a  writ  of 
habeas  corpus  before  the  judge  of  the 
forly-second  district  of  the  state  of 
Texas,  praying,  for  the  reasons  therein 
staled,  to  be  discharged.  On  the  hearing 
of  the  petition,  the  district  judge  refused 
todiseharge  Pearce,  and  remanded  him 
to  the  custody  of  the  agent.  Pearce 
thereupon  appealed  to  the  court  of  crim- 
inal appeals  of  the  state  of  Texas,  the 
court  ot  last  resort  in  criminal  matters, 
where  the  judgment  below  was  affirmed 
m  Tex.  Cr.  R.,  801,  23  S.  W.,  15). 

'The  grounds  on  which  the  relator 
contended  that  he  was  entitled  to  be  dis- 
charged were,  as  stated  by  the-  court  of 
appeals,  that  the  indictments  were  insuf- 
ficient to  authorize  his  extradition,,  be- 
cause it  was  not  alleged  therein  that  the 
offenses  were  committed  in  the  state  of 
Alabama,  and  in  violation  of  her  laws ; 
that  the  indictments  were  wholly  void,  in 
that  no  time  or  place  was  laid  therein, 
and  it  did  not  appe.^.r  where  the  offenses 
were  committed,  nor  that  they  were  not 
long  since  barred.  Relator  further 
showed  that  he  had  been  a  citizen  of 
Texas  for  more  than  three  years,  and 
that  his  wliereabouts  were  known  to  in- 
terested parties  in  Alabama,  this  proof 
bein^  made  under  the  statute  of  limita- 
tions, presumably  of  Texas,  as  it  did  not 
appear  how  long  the  offenses,  were  com- 
mitted prior  to  th^  February  term,  1889, 
of  the  Mobile  city  cpurt,  at  which  time 
the  indictments  were  found,  nor  what 
was  the  statute  of  limitations  in  Ala 
^atna,  if  any.  for  enibezzleinent  and 
theft.  The  rciatoi;  did  not  d«.nv  that  he 
was  a  fugitive  from  justice  within  the 
'T^fe  on  that  sub^tcl,  or  raise  anv  issue 


thereon.  The  record  showed  the  requisi- 
tion made  by  the  governor  of  Alabama, 
copies  of  the  indictments  duly  certified, 
and  the  warrant  of  the  governor  of 
Texas;  and,  in  effect,  the  relator  relied 
for  his  discharge  entirely  upon  the  inval- 
idity of  the  indictments. 

''The  District  Judge  certified  that,  on 
the  hearing  below,  he  had  examined  the 
laws  of  the  state  of  Alabama,  and  found 
the  indictments  sufficient  thereunder,  or 
*at  least  not  void.' 

*An  opinion  was  filed  in  the  court  of 
appeals  by  Simkins,  J.,  in  which  it  was 
held  that  any  indictment  which,  under 
the  laws  of  the  demanding  state,  suffi- 
ciently charges  the  crime,  will  sustain  a 
requistion,  even  though  insuffi  ient  un- 
der the  laws  of  the  asylum  state ;  that 
in  this  case  there  was  no  question  as  to 
the  nature  of  the  crimes  charged,  and 
that  they  were  offenses  against  the  laws 
oi  Alabama;  that  indictments  dispens- 
ing with  •  the  allegations  of  lime  and 
venue  in  conformity  with  the  code  of 
Alabama  had  been  sustained  by  judicial 
decision  in  that  stale  (Nous  v.  ^taie,  24 
Ala..  6^8;  Thompson  v.  S^afe,  25  Ala., 
41),  and  were  not  neces-arily  Jalally  de- 
fective in  every  state  of  the  Union, 
whatever  iis  statutes  or  forms  of  proceed- 
ing. *  The  major  ty  ot  the  court  did  not 
concur  in  all  the  propositions  stated  in 
the  opinion,  but  expressed  their  views  as 
follows:  *We  desire  to  modify  certain 
propositions  stated  in  the  opinion  of 
Judge  Simkins.  It  is  intimated,  if  not 
stated  directly,  that  the  relator  would 
have  the  right  to  show  by  proper  evi- 
dence that  the  indictment  in  substance 
was  not  sufficient  under  the.  laws 
ot  the  demanding  state.  Our  position 
upon  this  question  is  that  it  it  rea.son- 
ably  appears  upon  the  trial  of  the  hadeas 
corpus  that  the  relator  is  charged  by  in- 
dictment in  the  demanding  state, 
whether  the  indictment  be  sufficient  or 
not  iinder  the  law  of  that  state,  the 
court  trying  the  habeas  corpus  case  will 
not  discharge  the  relator  because  of  sub- 
stantial defects  in  the  indictment  under 
the  laws  of  the  demanding  state.  To 
require  thi^  would  entail  upon  the  court 
an  investigation*  of  the  sufficieney  o^  the 
itidictnunt  in  tlie  demanding  state,  when 
the  true  rule  ?s  that  il  it  appears  to  the 
court    that    he  is  chaigeri  by  an    indict- 
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ment  with  aii  offense,  all  other  prert- 
qiiisites  being  complied  with,  the  appli- 
cant should  be  extradited.  We  are  not 
discussing  the  character  of  such  proof ; 
this  mu-t  be  made  by  a  certified  copy  of 
the  indictment,  etc.* 

**It  was  not  disputed  that  the  indict- 
ments were  in  substantial  conformily 
with  the  statute  of  Alabama  in  that  be- 
half, and  their  sufficiency  as  a  matter  o! 
technical  pleading  would  not  be  inquired 
into  on  habeas  corpus.  Ex  parte  Reggei 
(114  U.  S.,  642,  5  Sup.  Ct.,  1148).  Nor 
was  there  any  contention  as  to  the 
proper  demand  having  been  made  by  the 
executive  authority  of  the  state  from 
whence  the  petitioner  had  departed,  or 
in  respect  of  the  discharge  ot  the  duty 
imposed  by  the  constitution  and  laws 
of  the  United  States  on  the  executive 
authority  of  the  asylum  state  to  cause 
the  surrender.  The  question  resolved 
itself,  therefore,  into  one  of  the  validity 
of  the  statute  on  the  ground  of  its  re- 
pugnancy to  the  constitution,  and  the 
court  of  appeals  declined  to  decide  in 
favor  of  its  validity.  And,  if  it  could  be 
said  upon  the  record  that  any  right  un- 
der the  constitution  had  been  speciall> 
set  up  and  claimed  by  plaintiff  in  error, 
at  the  proper  time  and  in  the  proper 
way,  the  slate  court  did  not  decide 
against  such  right,  for  the  denial  of  the 
right  depended  upon  a  decision  in  favor 
of  the  validity  of  the  statute.  What 
the  stale  court  did  was  to  leave  the 
quest  on  as  to  whether  the  statute  was  in 
violation  of  the  constitution  of  the 
United  States,  and  the  indictments  insuf- 
ficient accordingly,  to  the  demanding 
state.  Its  action  in  that  regard  simply 
remitted  to  the  courts  of  Alabama  the 
duty  of  protecting  the  accused  in  the 
enjoyment  of  his  constitutional  rights, 
and  if  any  of  those  rights  should  be 
denied  him,  which  is  not  to  be  presumed, 
he  could  then  seek  his  remedy  in  this 
court. 

•*We  cannot  discover  that  the  court  of 
appeals,  in  declining  to  pass  upon  the 
question  raised,  in  advance  of  the  courts 
of  Alabama,  denied  to  plaintiff  in  error 
any  right  secured  to  him  by  the  consti- 
tution and  laws  of  the  United  States,  or 
that  the  court,  in  announcing  that  con- 
clusion, eironeously  disposed  of  a  fed- 
eral question.     Judgment  affirmed." 


THE  PLEA   OF   HYPNOTIC    INFLUBNCB    IH 
CRIMINAL  CASES. 

BY  H.  M.  BANNISTER,  M.  D.^  CHICAGO. 

The  recent  acquittal  of  a  selt-contessed 
homicide  in  Kansas,  on  the  plea  of  hyp- 
notic influence,  and  the  conviction  by 
the  same  jury  of  his  alleged  hypnotizer, 
the  raising  the  same  deiense  iu  several 
other  noted  cases  in  different  states,  aud 
its  rapid  adoption  in  other  cases,  as  re- 
ported in  the  daily  press,  all  show  that 
there  is  likely  to  be  a  comparatively 
new  element  frequently  introduced  into 
criminal  practice  in  the  immediate  fut- 
ure. It  IS  not  absolutely  new,  since  the 
same  plea  has  been  utilized  on  several 
occasions  in  Europe  and  its  dependencies, 
and  it  is  only  very  recently  that  its  suc- 
cessful employment  m  a  case  not  involv- 
ing life,  in  Bavaria,  has  been  Feported. 
The  precedents  have,  therefore,  been  set, 
and  there  is  little  doubt'  that  the  plea 
will  be  brought  up  rather  frequently  for, 
3t  least,  a  certain  time  in  the  immediate 
luture. 

The  subject  of  hypnotism  is  one  in  re- 
gard lo  which  there  is  a  cei  tain  difference 
of  opinion  among  physicians,  and  this, 
by  itself,  will  tend  to  increase  its  popu- 
larity. The  divergencies  of  opinion, . 
moreover,  apply  more  or  less  directly  to 
the  medico  legal  questions  involved, 
more  especially  to  the  possibility  of 
crime  by  what  is  called  "  post-hypnotic 
suggestion." 

There  is  .no  doubt  that  criminal  acts 
may  be  committed  by  persons  iu  a 
condition  of  somnambulism,  and  the  re- 
semblance ot  the  hypnotic  trance  condi- 
tion to  somnambulism  is- very  close  in 
many  respects,  so  much  so  that  it  may 
be  considered  as  a  sort  of  induced  or 
artificially  provoked  somnambulism.  It 
may,  p<erhaps,  be  admitted  as  a  possibil- 
ity, therefore,  that  crimies  may  be  pro- 
voked in  th^  hypnotic  subject  in  the 
actual  condition  of  trancfe,  though  in 
many  cases  and  probably  in  the  vast  ma- 
jority this  would  be  impossible.  Indeed. 
it  is  denied  by  some ,  good  authorities 
that  this  could  occur  -with  an  individual 
of  good  moral  tendencies,  with  no  pre- 
disposition or  intention  to  criminality. 
The  higher  moral  inhibitions  existing  in 
their  normal  intensity  in  the  waking  state 
would  in  all  probability  still  be  somewhat 
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active  even  in  the  hypnotic  condition. 
The  experiments  reported  that  would 
seem  lo  indicate  the  contrary  are  not 
conclusive,  as  they  do  not  realize  the 
actual  conditions.  The  subject  has  a 
certain  consciousness  that  the  part  he  is 
acting  is  not  real,  and  where  this  has 
bten  absent,  it  has  been  found  that  crim- 
inal suggestions  I  ail.  It  would  be  a  very 
bold  and  criminal  hypnotizer  who  would 
suggest  an  actual  crime  if  he  thought 
there  was  any  danger  of  its  bemg 
carried  out.  Ot  course  any  actua}  criminal 
inclination  on .  the  part  of  the  subject 
would  alter  the  case,  and  would  also  ma- 
terially affect  the  question  of  his  respons- 
ibilty.  Simply  immoral  or  improper 
acts  might  also  be  done  under  suggestion 
by  those  who  woul  I  refuse  to  commit 
actual  crimes.  Any  strong  natural  pro- 
pensity, the  sexual  impulse  for  example, 
might  be  stimulated,  and  thus  sexual 
improprieties  or  crimes  might  be  more 
likely  to  be  committed  or  submitted  to 
than  other  forms  of  misdeeds. 
Gilles  de  la  Tourette  had,  in  1890.  col- 
lected the  reports  of  five  cases  of  rape 
committed  on  persons  in  the  hypnotic 
state,  and  other  cases  have  probably 
since  been  reported.  There  is  more 
danger  of  hypnotic  subjects  suffering 
from  crimes  against  the  pefson  than 
theie  is  of  their  actually  committing 
thtm. 

It  is  not  probable  that  the  hypnotic 
trance  condition  will  often  be  alleged  in 
the  plea  of  hypnotic  influence  as  a  defense 
for  crime.  It  would  make  the  operator 
an  actual  participant  and  he  might  as 
well  be  guilty  of  the  deed  himself.  What 
is  called  "  post-hypnotic  suggestion  "  is 
the  plea,  as  we  understand,  in  the  cases 
referred  to  in  the  beginning  of  this  arti- 
cle ;  the  suggestion  is  given  to  the  sub- 
ject in  the  trance  state,  and  at  a  certain 
time,  after  .he  has  been  apparently  long 
in  his  normal  waking  state,  he  is  irresist- 
ibly impelled  to  commit  the  criminal  act. 
It  is  a  common  opinion  with  unin- 
structed  persons,  by  whom  hypnotism 
is  supposed  to  be  a  mysterious  force  em- 
anating from  the  operator  and  subject  to 
Ws  will,  that  he  has  simply  to  wish  his 
▼ictim  to  do  this  or  that  act  to  have  it 
^one.  This,  it  ought  to  be  needlesis  to 
say.  is  an  error ;  in  every  case  the  sug- 
gestion  mudt  be  given  or   implied   by 


word  or  act.  Whether  the  suggestion  is 
direct  and  immediate  or  applies  to  the 
commission  of  the  acts  at  a  future  time, 
it  is  the  same;  it  must  always  precede 
the  performance. 

According  to  Bemheim  and  the  other 
leaders  of  what  is  called  the  Nancy 
school  of  hypnotists,  it  is  possible  to  so 
make  the  suggestions  that  the  actor  may 
have  no  recollection  of  it  or  of  the  act. 
The  dangerous  consequences  of  this 
fact,  if  it  is,a  fact,  wi  1  be  obvious  to  any 
one.  A  man  might  thus  suggest  a  crime 
and  secure  himself  absolutely  fiom  de- 
tection, or  at  least  make  it  very  difficult 
to  trace  to  him  the  responsibility.  Those 
who  hold  this  view,  however,  are  com- 
paratively tew  in  number ;  the  balance 
of  scientific  authority  is  decidedly  op- 
posed to  them.  Some,  even,  of  the  fol- 
lowers of  Bernheim,  especially  in  this 
country,  are  decidedly  opposed  to  his 
views  in  this  regard.  So  far,  moreover, 
no  such  Instance  has  ev^r  been  proven, 
and  experiments  that  have  been  made  do 
not  favor  its  probability. 

It  is  a  curious  fact  that  the  subjects  of 
post-hypnotic  suggestion  will  sometimes 
give  specious  reasons  for  the  acts  the3'' 
perform,  a  phenomenon  which  I  believe 
can  be  best  accounted   for  by  assuming 
that  they  have  a  recognition  of  the  ab- 
surdity, and  desire  to  explain  it  away. 
Post-hypnotic  suggestion  is  really  auto- 
sugges  ion.     The    subject  has  a  belief 
that  he  must  perform  the  act  and  there- 
fore does  it.     If  this  belief  is  disturbed, 
the  act  is  not  performed,  and  this  has 
been  well  shown  by   he  fact  that  good 
hypnotic  subjects  can  be  spoiled  for  an 
exhibitor's  pu:  po^es  by  merely  explain- 
ing to  them  the  medical  theory  of  the 
condition.     In  a  vast  majority  of  cases, 
if    not   in    all.   the   efficiency    of    post- 
hypnotic   suggestion    depends    entirely 
upon  the  belief  of  the  subject  in  some 
mysterious  power  exercised  over  him  by 
the    operator.     If    moral    impulses  are 
strong,  there  is  very  little  probability  of 
its  being  effective  for  evil.     It  is,  at  its  . 
best,  not  equal  to  the  profounder  senti- 
ments of  our  nature. 

As  a  plea  in .  criminal  cases,  it  .should 
be  especially  distrusted,  and  the  benefit 
of  any  reasonable  doubt  ought  to  be 
given  to  the  party  accused  of  instigating 
the  crime.     This  would  necessarily  ex- 
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elude  the  plea,  since  reasonable  doubt  in 
one  case  naturally  destroys  it  in  the 
other,  and  the  most  it  could  benefit  a 
confessed  criminal  i^ould  be  to  raise  a 
doubt  as  to  his  responsibility.  The 
Elansas  jury  exactly  reversed  the  rational 
procedure,  and  the  vferdict  was  there- 
fore justly  set  aside  in  the  case  of  the 
man  convicted.  The  greatest  danger  of 
the  plea  of  hypnotism  in  criminal  cases, 
if  it  is  to  become  a  popular  or  frequent 
one,  is  that  of  false  accusation,  and  the 
escape  of  an  occasional  criminal  is  an 
unimportant  miscarriage  of  justice  when 
compared  to  that  of  the  conviction  of  an 
innocent  individual. 

.The  value  of  hypnotism  for  purposes 
of  obtaining  testimony  or  ascertaining 
the  truth  is  also  very  dubious.  So.  far 
as  it  has  been  tested  by  competent  ob- 
servers the  results  are  negative,  and  any 
confessions  or  admissions  made  by  hyp- 
notized persons  ought  to  be  legally  ex- 
cluded. When  an  individual  is  fully  in 
the  hypnotic  condition  he  can  be  made 
to  say  anything,  and  even  honest  ques- 
tioning may  act  as  false  suggestion.  It 
is  easy  to  see,  moreover,  what  would  be 
the  possibilities  of  post-hypnotic  sug- 
gestion in  this  regard. 
*  I  have  endeavored  to  give  In  the  fore- 
going the  substance  of  the  best  medical 
opinion  on  the  medicO-legal  bearings  of 
hypnotism.  It  may  be  admitted  as  pos- 
sible that  criminal  acts  may  be  success- 
fully suggested  in  the  condition  of  hyp- 
notic trance,  though  this  is  denied  abso- 
lutely by  many  ^ood  authorities,  in  case 
of  persons  with  proper  tendencies  "and 
impulses.  It  may  be  considered  as  ex- 
tremely improbable  in  such  cases. 

The  successiul  post-hypnotic  sugges- 
tion of  crime  is  stUl .  more  dubious,  and 
is  fully  believed  in  by  but  a  compara- 
tively small  proportion  of  those  who 
have  written  upon  and  considered  the 
subject  As  a  plea  in  criminal  cases, 
post-hypnotic  suggestions  should  always 
be  distrusted  and  the  benefit  of  any 
doubt  should  be  given  to  the  party  ac- 
cused of  making  the  suggestion,  rather 
than  tto  an  admitted  transgressor.  Rea- 
sonable doubts  in  these  two  cases  are 
mutually  exclusive.  One  of  the  great- 
est dangers  ot  the  admission  of  this  plea 
is: that  of  false  accusation  of  inifocent 
individuals. 


The  testimony  of  persons  in  the  hyp- 
notic  state  is  vitiated  by  their  condition 
and  should  by  itself  alone  have  no  legal 
value. 

Susceptibility  "to  suggestion,  even  to 
the  extent  of  affecting  bodily  functions, 
does  not  necessarily  imply  the  hypnotic 
condition,  though  the  difference  is  to 
some  extent  one  of  degree  only.  This 
must  be  remembered  in  considering  or 
estimating  the  value  of  testimony;  other- 
wise we  would  have  to  more  or  less  re- 
ject all  testimony,  except  expert  testi- 
mony, as  was  claimed  by  the  late  Dr. 
Beard,  in  a  noteworthy  article  on  this 
subject.  Every  one  is  more  or  less  sus- 
ceptible to  suggestion,  but  not  every  one 
is  hypnotizable.  The  fully  developed 
hypnotic  state,  implying  a  marked  dis- 
turbance of  consciousness  and  the  per- 
sonality is  an  abnormal  one  and  may 
have  serious  physical  results  on  the  sub- 
ject. Conditions  distantly  related  to  or 
approaching  it,  but  within  physiological 
limits  that  may  be  manifested  by  any 
one,  ought  not  to  be  called  hypnotism, 
or  at  least  for  legal  purposes,  should  be 
clearly  distinguished  from  it. — Chuago 
Legal  News. 


STREET  RAILWAYS. 

Must    Operate    their     Lines— Judge    Gajnof^s 
Decision. 


One  of  the  most  sensational  decisions 
ever  rendered  by  a  court  in  a  case  in- 
volving the  rights  of  capital  and  labor, 
and  the  duties  of  a  public  corporation 
toward  the  general  public,  was  the  one 
recently  handed  down  by  Judge  Gaynor 
of  the  New  York  Supreme  Court,  in  the 
case  of  the  application  of  James  Leader, 
a  Brooklyn  merchant*  for  a  writ  of 
mandamus  to  compel  the  several  street 
railway  companies  to  operate  their  cars. 
The  judge  in  his  decision  holds  that  the 
first  duty  of  a  corporation  public  in  its 
character  is  to  the  puljlic,  the  wishes  and 
desires  of  the  stockholders  being  a  sec- 
ondary consideration. 

The  text  of  the  able  decision  is  as  fol- 
lows: 

It  is  my  duty  to  declare  the  law  of  this 
case.     This  railroad  Cfirporation  is  not  in 
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the  position  of  a  mere  private  individual 
or  company  carrying    on    business  lor 
private  gain,  which  may  suspend  busi- 
ness temporarily  or  permanently  at  pleas- 
are.    On  the  contrary  it  has  a  dual  rela- 
tion :    a  public  relation  to  the  people  of 
the  state  and  a  private  one  to  its  stock- 
holders.    It  mast  not  be  forgotten  here, 
though  it  may  seem  to  be  wholly  lorgot- 
ten  elsewhere,  that  in  its  chief  aspect  it 
is  a  public  corporation  having  duties  to 
perform  to  the  public  which  transcend 
any  obligation  which,  in  its  private  as- 
pect, it  owes  to  its  stockholders.     It  has 
received  iranchises  of  great  value  from 
the  state  and  had  conferred  upon  it  the 
state's  transcendent  power  of  eminent 
domain.     In  return  it  took  upon  itself 
the  performance   of   public  duties  and 
innctions  in  the  performance  of  which  it 
is  in  law  and  in  fact  not  an  independent 
individual  or  entirety,  but  the  accounta- 
ble agent  of  the  state.' 

Though  the  principles  are  old  and  in- 
herent in  the  idea  of  the  sovereignty  of 
the  people,  it  would  seem  that  in  the 
recent  rapid  growth  of  corporate  power, 
arid  of  the  tendency  to  use  public  fran 
chises  for  the  aggrandizement  of  indi- 
viduals first,  and  lor  the  service  and 
benefit  of  the  public  second,  they  have 
come  to  be  somewhat  overlooked  and 
need  to  be  restated.  They  have  olten 
been  declared  by  the  highest  courts  of 
this  state  and  the  Supreme  Court  of  the 
United  States. 

The  duty  of  the  company  now  before 
the  courts  is  to  carry  passengei  s  through 
certain  streets  of  Brooklyu,  and  to  furn- 
ish, man,  and  run  cars  enough  to  fully 
^ccommodate  the  public.  It  may  not 
iawiuUy  cease  to  perform  that  dirty  even 
one  hour.  The  directors  of  a  private 
business  company  may,  actuated  by  pri- 
vate greed  or  motives  of  private  gain, 
stop  business  and  refuse  to  employ  labor 
at  all  unless  labor  come  down  to  their 
condiiions,  however  distressing :  for  such 
^fe  the  existing  legal,  industrial  and 
^>al  conditions.  But  the  dii  ectors  of  a 
Railroad  corporation  may  not  do  the  like; 
^ney  are  accountable  to  the  public  first 
and  to  the  stockholders  second.  They 
^ave  duties  to  the  publit  to  perform  and 
^ncy  must  |>er form  them. 

IJ  tli^y  cannot  j?.et  labor  to  per  orni 
^^^^^b  duties  at  what  they  offer  to  pay, 


then  they  must  pay  more,  and  as  much 
as  is  necessary  to  get  it.  Likewise,  if 
the  conditions  in  respect  of  hours  or 
otherwise  which  they  impose  repel  labor 
they  must  adopt  more  lenient  and  just 
conditions.  They  may  not  stop  their 
cars  for  one  hour,  much  less  one  week  or 
one  year,  thereby  to  beat  or  coerce  the 
price  or  cotiditions  of  labor  down  to  *  the 
price  or  conditions  they  offer.  For  them 
to  do  so  would  be  a  defiance  of  law  and 
of  government  which,  becoming  general, 
would  inevitably,  by  the  force  of  ex- 
ample, lead  to  general  disquiet,  to  the 
disintegration  of  the  social  order,  and 
even  the  downfall  of  government  itself. 
Experience  shows  the  wisdom  of  our 
fathers  hi  retaining  at  least  some  control 
of  corporations  to  whom  are  given  public 
franchises  for  the  performance  of  public 
ditties. 

The  law  of  this  case  was  too  clearly 
stated  by  Justice  Cullen  to  be  misunder- 
stood in  an  application  similar  to  this  a 
few  days  ago.  That  learned  judge  held 
that  the  company  had  made  no  adequate 
answer  to  the  case  presented  against  it, 
and  only  withheld  the  granting  of  the 
writ  to  give  the  company  more  time  to 
conform  to  the  law,  which  he  so  clearly 
enunciated,  probably  in  the  reasonable 
scope  that  would  suffice  without  a  resort 
the  coercive  power  of  the  people  of  the 
state  lodged  in  the  court. 

In  addition,  however,  I  shall  quote 
from  a  ca.se  decided  upon  appeal  by* the 
the  Supreme  Cotirt  in  this  state  in  1888, 
after  mature  deliberation,  and  which  is 
an  authority  which-l  am  bound  to  follow, 
even  though  I  were  not  of  the  same 
view,  and  which  I  need  scarcely  say.  the 
corporation  now  before  this  court  is 
bound  to  acquiesce  in, and  which  I  doubt 
not  it  wiir  immediately  acquiesce  in  for 
example's  sake,  it  for  no  other  reason. 
That  case  arose  out  of  the  failure  of  the 
New  York  Central  and  Hudson  River 
Railroad  Company  to  receive  and  for- 
ward freight  as  a  common  carrier. 

The  circumstances  of  that  strike  were 
reviewed  and  the  court  said : 
:    The  court  in  thqt  case  allowed  a  writ 
ot  mandamus  to  compel  the  corporation 
to  do  its  corporate  duty. 

That  a  private  citizen  has  sufficient 
standing  to  make  this  application.  Which 
could  unquestioiiably  be.  made  by    the 
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attorney -general  of  the  state,  has  here- 
tofore been  decided  by  this  court  and  I 
must  accept  it  as  law.  And  it  being 
admitted  thai  the  company  is  not  fully 
operating  its  lines  of  road,  I  feel  it  my 
duty  to  allow  the  writ  prayed  for,  either 
in  its  peremptory  or  alternate  form,  unless 
a  sufficient  answer  has  been  made  in  law. 
As  I  have  said,  the  learned  judge  who 
heard  the  previous  application^  decided 
that  the  answer  then  made  was  even  in- 
sufficient to  r^ise  a  question  of  fact,  and 
only  refused  the  writ  in  order  to  give  the 
company  more  time,  with  an  admonition 
to  it  that  it  should  not  longer  delay. 

I  do  not  think  th€  present  answer  of 
the  company  is  sufficient  to  prevent  a 
writ  from  being  issued.  The  claim  of 
violence  amounting  to  a  prevention  is 
not  legally  made  out.  Instances  of  vio 
lence,  generally  by  other  than  the  former 
emplo3'es  of  the  company,  is  shown,  but 
it  is  also  shown  that  not  only  the  police 
force  of  the  city,^  but  over  7,000  soldiers 
are  preserving  order,  and  I  cannot  be- 
lieve that  this  company  is  not  protected 
in  its  rights,  nor  do  I  think  any  question 
of  fact  is  fairly  raised  on  that  head. 

Besides,  the  persistence  of  the  com* 
pany  in  failing  to  run  its  cars,  except  as 
it  may  gradually  get  employes  to  accept 
its  terms,  being  in  itself  unlawful,  as  I 
hav^  shown,. must  necessarily,  by  its  bad 
example,  tend  to  public  disquiet,  if  not 
to  some  disorder.  Iii  re.spect .  of  the 
question  ot  hours  and  of  wages  between 
*"e  company  and  its  employes,  its  duty 
was  to  have  gone  on,  and  now  is  to  go 
on  with  its  full" complement  of  employes, 
having  the  right  gradually  and  froni  dav 
to  day  to  supersede  its '  employes,  if  it 
can,  by  new  employes  who  will  work  on 
its  terms,  or  to  supersede  them  all  at 
once  when  it  has  obtained  a  sufficient 
number  of  new  employes  for  that  pur- 
pose; but  in  such  a  controversy  it  has. 
not  the  right  to  stop  its  cars  while  it  is 
thus  gradually  getting  other  men.  If 
the  people  of  the  state  were  running 
these  roads  they  would  not  thus,  incom- 
mode and  damage  themselves,  and  it 
iiiust  not  be  forgotten  that  this  corpora- 
tion is  intrusted  with  the  running  of 
these  roads  as  the  servant  of  the  people 
of  the  state. 

It  therefore  only  remains  for    me    to 
determine  the  form  of  the  writ,  whether 


it  shall  be  peremptory  or  alternative.  In 
one  re^pect  of  the  case  there  seems  to  be 
an  issue  of  fact  presented,  and  if  such 
an  issue  be  presented  the  law  does  not 
permit  me  to  decide  it  and  allow  a  per- 
emptory writ,  but  requires  to  allow  an 
alternate  writ,  which  has  the  effect  of 
reservmg  such  issue  ot  fact  to  be  tried 
by  a  jury  or  by  the  court,  if  so  agreed 
upon. 

At  one  place  in  its  answer  the  com 
pany  avers  that  a  reason  why  its  em- 
ployes would  not  continue  working  lor 
it  was  **that  it  refused  to  run  its  cars  a« 
required  by  said  employes  in  respect  to 
tht  frequency  with  which  cars  should  be 
run  and  the  nunibei  ol  cars  to  be  run." 
The  number  of  cars  or  trains  whicli  a 
railroad  shall  run  is  left  to  the  sound  dis- 
cretion of  its  directors,  subject  to  review 
by  the  courts  upon  an  application  for  a 
writ  of  mandamus  to  make  them  run 
more  if  the  public  convenience  require 
it.  Its  employes  may  not  assume  to  de- 
termine the  number  of  cars  to  be  run. 
If,  however,  this  allegation  in  the  answer 
refers  to  the  coutroversj'  in  respect  of 
what  are- called  trips,  then  it  has  no 
force,  for  the  controversy  is  in  its  essence 
one  in  respect  of  hours  and  wages. , 

I  concur  in  what  Mr.  Justice  Gnllt  u 
said  in  the  other  case  in  that  rci]Hr(» 
namely:  "I  do  not  regard  the  allege^' 
attempt  to  abolish  trippers  as  interf^rini 
with  the  running  pr  management  ot  tl« . 
rond  because  r  imagine  the  cbmpni.v 
would  be  allowed  to  run  as  many  trip 
pers  as  it  chose  if  it  would  only  pay  th^ 
man  $2  a  day  for  running  the  trips,  in 
that  case  I  imagine  there  would  be  im 
trouble.  So  that  this  is  really. a  question 
of  wages. 

"Each  party  has  a  right  to  obtain  the 
best  terms  it  can ;  and,  as  was  said  iu  the 
freight  handlers*  case,  if  the  company 
cannot  get  men  at  a  price  that  it  thinks 
fair  it  is  bound  to  get  at  a  price  it  may 
deem  exorbitant,  because  its  duty  is  to 
run  its  road.".  Such  was  the  disposition 
of  that  point  by  the  learned  j  jstice. 

Juiige  Gaynor  at  a  subsequent  session 
of  court  determined  that  an  ftliein.uive 
writ  should  issue,  and  that  the  sevcraJ 
companies  should  operate  their  respec- 
tive roads,  or  show  good  cause  lor  not  st. 
doing. 
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Brqckway  v.  Jbwbi,!,,  Guard. 

1.  Section  6348,  Revised  Statutes,  which 
provides  that»  •*  from  the  time  of  the  service 
of  sach  notice  until  the  hearing  or  the  day 
thereof,  as  to  any  persons  havinj;;  notice  of  such 
proceedings,  no  sale,  gilt,  conveyance'  or  in- 
cambranceot  the  property  of  such  intemper- 
ate person  ot  habitual  drunkard  shall  be  valid,' 
does  not  prohibit  such  drunkard  from  pur- 
chasing and  paving  for  -necessaries  after  tl.e 
•trvice  of  such  notice,  and  before  the  appoint- 
ment of  such  guardian;  and  such  payments 
may  be  made  in  money  or  personal  properly, 
when  made  and  accepted  in  good  faith. 

2.  C.  being  in  a  drunken  fit  of  sickness  re- 
quiring a  nurse  and  attendant,  requested  B. 
to  nurse  and  take  care  of  him,  and  us  compen- 
sation lor  such  service  promised  to  deliver  to 
B.  a  harness ;  B.  accepted,  and  performed  the 
service  and  received  the  harness  on  the  ordt- r 
of  C,  Hdd,  That  the  delivery  of  the  hnrness  to 
B.  was  a  payment  for  ^is  services,  and  not  a 
sale  to  him. 

[Decided  December  18,  1894.] 

Error  to  the  Circuit  Court  of  Trum- 
bull county. 

The  action  below  was  commenced  be- 
fore a  justice  ot  the  peace  by  defendant 
in  error,  against  plaintiff  in  error,  in  re- 
plevin, to  recover  a  single  harness  wiih 
gilt  trimmings.  On  appeal,  to  the  court 
of  common  pleas,  the  plaintiff  below 
filed  his  petition,  the  defendant  below 
filed  his  answer,  but  there  was  no  reply. 

A  trial  before  a  jury  resulted  in  a  ver- 
dict for  defendant  below,  finding  him  to 
be  the  owner  of  the  harness,  and  assess- 
ing his  damages  at  thirty  dollars. 

A  motion  for  a  new  trial  was  filed  by 
the  plaintiff  below,  the  seventh  ground 
of  which  is  founded  upon  a  supposed 
error  in  the  charge  of  the  cpurt,  appear- 
ing in  the  opinion  later  on. 

The  motion  for  a  new  trial  was  over- 
njled,  and  judgment  rendered  on  the 
▼erdict,  to  which  plaintiff  below  ex- 
cepted, and  filed  his  petition  in  error  in 
the  circuit  court  of  Trumbull  county, 
which  court,  on  hearing  the  cas«,  re- 
versed the  judgment  on  the  sole  ground 
that  the  court  of  common  pleas  erred  in 
giving  the  charge  as  set  out  in  the 
«eyenth  ground  of  the  opinion  for  a  new 
trial.  Thereupon  defendant  below, 
plaintiff  in  error  here,  filed  his  petition 
in  error  in  this  court,  to  reverse  the 
judgment   of    reversal    of    the    circuit 


BURK^T,   J. 

The  facts  and  circumstances  out  of 
which  this  action  grew  as  shown  by  the ' 
record,  are  as  lollows:  On  and  before 
March  1,  1885.  Grove  E.  Clark  and  the 
defendant  below.  James  W,  Brockway, 
wfere  close  friends  and  frequently  'went 
about  the  country  together.  Mr.  Ciark 
had  .inherited  quite  a  fortune,  and  fell 
into  the  habit  of  drinking  to  excess,  and 
had  spent  some  ten  thousand  dollars  of 
cash  and  often  borrowed  of  his  friends. 
Matters  grew  so  bad  that  on  the  2d  day 
of  March,  1885,  application  was  made 
to  the  probate  court  of  Trumbull 
county  for  the  appointment  of  a  guar- 
dian for  Mr.  Clark,  on  the  ground  that 
he  was  an  inebriate.  Notice  of  this  ap- 
plication was  served  on  Mr.  Clark  on 
the  4th  or  6th  day  of  March^  and  Mn 
Brockway  had  notice  of  the  appli  ation 
on  the'  same  day.  The  application  was 
set  for  hearing  on  March  9,  and  \Vas 
continued,  and  the  appointment  of  the 
guardian,  was  finally  made  on  March  23, 
1885. 

About  the  last  of  February,  1885,  Mr. 
Claik  took  sick  at  the  Sawdy  hotel,  at 
Kin.sman,  in  Trumbull  county,  and  was 
in  a  condition  to  require  the  services  of 
a  nurse  to  wa.sh  and  c  eanse  him  and  his 
clothes  and  bed,  and  he  employed  the 
defendant 'below  to  nurse  him  during 
his  sickness,  and  in  payment  for  his  ser- 
vices agreed  to. supply  him  with  a  har- 
ness. Defendant  accepted  the  employ- 
ment on  the  terms  named,  and  at  once 
went  to  the  haritess  shop  and  looked 
over  the  stock  on  hand,  and  among 
others  the  harness  in  question,  but 
made  no  selection  at  that  time.  De- 
fendant nursed  Mr.  Clark  for  about  two 
weeks  fropa  and  after  the  last  day  of 
February  or  1st  day  of  March,  under  and 
in  pursuance  of  this  contract  between 
them.  On  the  lOih  dj^y  of  March  Mr. 
Clark  gave  defendant  below  an  order  on 
the  harness-maker  for  the  harness,  which 
was  presented  the  same  day  and  not  hon- 
ored. Thereupon  Mr.  Clark  and  defend- 
ant on  the  same  day  went  to  the  harness 
shop  together,  and  Mr.  Clark  requested 
the  harness-maker  to  let  detendant  have 
the  harness,  which  was  ag^reed  to.  A  fter- 
ward,  on  the  same  day  the  harness-maker 
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delivered  the  harness  to  defendant,  in 
the  absence  of  Mr.  Cl^rk,  and  alterward 
on  the  same  day,  in  the  absence  of  de- 
fendant; received  from  Mr.  Clark  his 
note  for  thirty  dollars  for  the  harness. 
Defendant  retained  the  harness  nntil 
about  May  1, 1885,  when  it  was  taken 
from  him  in  this  action  of  replevin. 

The  petition  in  the  common  pleas 
avers  that  defendant  at  the  commence- 
ment of  this'ftction.and  f6r  ten  days  before 
that  time,  wrongfully  detained  'Yrora 
plaintiff,  the  following  goods  and  chat- 
tels of  the  plaintiff,  as  guardian,  to  wit; 
One  single  harness  with  gilt  trimmitigs. 

It  will  be  noticed  that  this  petition 
does  not  claim  that  the  defendant  de- 
tained the  property  for  a  longer  period 
than  ten  days  before  the  suit  was  com- 
menced, and  does  not  aver  that  plaintiff 
as  such  guardian  was  owner  of  the  har- 
ness for  a  longer  period  than  the  ten 
days  during  which  the  property  was  so 
detained.  , 

The  answer  admits  that  the  case  came 
into  court  by  appeal  and  denies  each  and 
every  other  allegatiorl  therein  contained. 
The  answer  further  avers  that,  at  the 
time  of  the  commencement  ot  the  action, 
the  defendant  was  lawfully  in  possession, 
ot  the  harness,  that  he  was  the  owner 
thereof  aud  that  it  was  delivered  and 
given  to  him  in  good  faith,. as  a  considr 
eratiou  for  necessaries  furqished  to  Grove 
E.  Glafk,  who  was  then  owner  of  the 
same,  and  that  said  necessaries  so  furn- 
ished consisted  of  care  and  n  arising  of 
said  Clark  while  he  was  in  a  fit.  of  sick- 
neiss* 

The  ownership  and  rightful  possession 
of  the  harness,  at  the  time  of  the  com- 
mencement of  the  suit,  and  for  ten  days 
previous  thereto,  is  clearly  put  in  issue  by 
both  the  general  denial  and  the  further 
averment  that  defendant  was  the  owner 
and  had  lawful  possession  thereof,  and  this 
is  as  far  as  any -issue  is  made  up  by  the 
pleadings.    .  .      '^  ' 

The  defendant  goes  further  in  his 
a^nswer  and  shows  how'he  became  owner, 
and  avers  that  Mr.  Clark  was  owner  of 
the  harness  at  the  time  it  was  delivered 
to  defendant  as  a  consideration  for  nee- 
essarieis  furnished  to  hiin.  No  reply 
appears  in  the  record,  so  that  the  manner 
ot  acquiring  ownership  is*  not  denied ; 
and  it  stands  admitted  that  the  harness 


was  delivered  and  given  to  defendant  in 
t^ood  faith,  as  a  consideration  for  care, 
nursing  and  necessaries  furnished  to  Mr. 
Clark  while  he  was' in  a  fit  of  sickness. 
The  time-  of  the  sickness  and  ot  the 
delivery  of  the  harness  does  not  appear 
in  the  pleadings,  but  the  testimony  shows 
that  it  was  the  last  day  oif  February  or 
fore  part  of  March  as  above  stated. 

There  is  no  inconsistency  in  the 
pleadings,  and  the  latter  part  of  the 
answer  does  not  modify  or  contradict 
the  general  denial.-  While  the  answer 
avers  that  at  some  time  Mr.  Clark  was 
owner  of  the  harness,  and  that  be 
delivered  it .  to  defendant  below,  it  was 
claimed  upon  the  trial,  as  one  defense, 
that  the  title  to  the  harness  was  rfever  in 
Mr.  Clark,  but  passed  directly  from  the 
harness-maker  to  the  defendant;  and 
evidence  wa»  introduced,  without  ob- 
jection, and  the  trial  proceeded  upon 
that  theory,  notwithstanding  the  state  of 
the  pleadings. 

If^  the  charge  of  the  court,  excepted 
to,  had  reference  to  this  phase  of  the 
case,  as  so  made  by  the  evidence,  it  was 
clearly  right,  because  if  defendant  below 
did  not  derive  title  to  the  harness  from 
Grove  E.  Clark,  but  from  the  harness- 
maker,  his  title  was  unimpeachable. 
That  the  court  had  thq  right  to  submit 
the  case  to  the  jury  upon  the  evidence 
introduced,  notwithstanding  the  state  of 
the,  pleadings,  is  shown  by  the  case  of 
Afakurin  v.  Stan^,  87  Ohio  St.,  4&-68. 
•  As  another  phase  of  *the  case,  the 
defendant  below  claimed  that  the  con- 
tract of  hiring,  and  promise  to  pay  for 
the  services  rendered  by  delivery  of  the 
hiarness,. completed  the  sale,  if  sale  there 
was,  as  of  the  date  of  the  hiring,  even 
though  the  harness  was  handed  over  by 
the  harness-maker  some  days  later. 

As  still  another  phase  of  the  case,  the 
defendant  below  regarded  the  delivery  of 
the  harness  as  a  payment  for  services 
rendered  under  a  contract  made  before 
application  was  made  for  the  appoint- 
ment ot  a  guardian  for  Mr.  Clark. 

Opposed  to  these  three  phases  of  de- 
fense, the  plaintiff  below  regarded  the 
transaction  as  a  sale  of  the  harness  by 
Mr.  Clark  to  defendant  below,  after 
no  ice  of  the  application  for  the  appoint- 
ment of  a  guardian,  and  therefore  void 
under  the  statute.    , 
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Upon  the  phase  of  a  sale  of  the  prop- 
erty as  claimed  by  the  parties,  the.  court 
charged  the  jury  as  follows:  - 

**The  court  says  to  you,  as  a  matter  of 
law,  that  to  constitute  a  valid  sale  of 
this  harness  by  Clark  to'  Brockway,  it 
must  have  been  before  Brockway  had 
notice  of  the  application  for  the  appoint- 
ment of  a  guardian  for  Clark,  and  any 
sale  after  notice  upon  Brockway  would 
confer  no  title  upon  the  defendant." 

T*o  this  charge  there  was  no  exception. 

Upon  the  phase  of  the  case  that  the 
delivery  of  the  harness  was  in  payment 
of  the  services  rendered  under  the  con- 
tract of  hiring,  the  court  charged  the 
jnry  as  follows : 

•'  You  are  further  instructed  that  if 
you  find  from  the  evidence  that  Grove  E. 
Clark  and  the  defendant  entered  into  an 
agreement  prior  to  the  time  of  the  filing 
ot  this  application  for  guardian,  or  be- 
fore he  had  notice  of  the  same,  that  in 
consideration  of  services  rendered  by  the 
defendant,  said  Grove  E.  Clark  would 
purchase  a  harness  for  the  defendant, 
and  that  pursuant  to  such  an  ay^reement 
the  serviceis  were  rendered  as  agreed 
and  that  said  harness  was  selected  by 
the  defendant,  and  delivered  to  him  by 
James  Clark  (the  harness  maker)  upon 
the  order,  either  verbal  or  written,  of 
said  Grove  E.  Clark,  and  that  the  har- 
ness remained  in  the  possession  of  the 
defendant  until  taken  on  the  writ  of  re* 
plevin  in  this  case,  then-you  should  find 
for  the  defendant,  and  assess  him  such 
damages  as  is  shown  to  you  that  this 
property  was  worth  at  the  time  it  was 
token." 

There  was  an  exception  to  this  part 
of  the  charge  which  resulted  in  the  re- 
versal of  the  judgment  of  the  court  of 
common  pleas. 

A  transfer  of  property  for  cash  is  a 
sale  by  one,  and  a  purchase  by  the  other. 
It  is  not  a  sale  by  both,  nor  a  purchase 
by  bolh.  A  party  who  hires  a  hand  may 
pay  him  in  cash  or  personal  property, 
and  the  receipt  of  the  property 
instead  of  cash  is  not  a  purchase  by  the 
hand,  but  a  payment  to  him. 

Whether  a  delivery  gf  the  harness  to 
defendant  below  was  a  sale  or  payment 
depends  upon  the  circumstances.  If 
Mr.  Clark  was  in  a  fit  of  sickness  and  re- 
quired a  nurse  to  take  care  of  him,  and 


applied  to  defendant  and  said  ^to  him, 
**  I{  you  will  nurse  and  take  care  of  me, 
I  will  give  ypu  a  harness  as  compensa- 
tion." an4,  defendant  having  accepted  afrd  ' 
rendered  the  service,  and  received  the 
harness,  the  delivery  of  the  harness  was 
clearly  a  payment.  On  the  other  hand, 
if 'the  defendant  below  desired  to  pro- 
cure a  harness,  and  applied  to  Mr.  Clark 
therefore,  and  proposed  that  if  Mr.  Clark 
would  deliver  to  him  a  harness,  he  would 
work  for  him  to  the  value  of  the  same,  or 
nurse  and  take  care  of  him  in  payment 
therelor,  and  in  that  way  obtained  the 
harness,  such  transaction .  was  a  sale  on 
the  part  of  Clark,  and  a  payment  on  the 
part  of  the  defendant, 

'There  was  evidence  strongly  tending 
to  show  that  Mr.  Clark  was  .seeking  a 
nurse;  that  he  stood  in  sore  need  of  one» 
and  agreed  to  make  payment  by  the  de- 
livery of  a  harness,  and  that  defendant 
below  accepted  the  offer,  rendered  the 
service  and  received  the  harness  as  pay- 
ment therefor. 

Such  a  transaction  is  not  prohibited  by 
section  6818,  Revised  Statuter.,  which  is 
as  follows : 

"At  least  five,  and  not  more  than  ten, 
days  orior  to  the  time  when  the  applica- 
tion for  the  appointment  of  the  guardian 
authorized  by  the  foregoing  section  shall 
be"  made,  a  notice,  in  writing,  setting 
forth  the  time  and  place  of  the  bearing 
of  the  application,  shall  be  served  upon 
the  person  for  whom  such  appo:nt- 
ment  shall  be  sought;  and  from  the  time 
of  the  service  of  such  notice  until  the 
hearing,  or  the  day.thereof,  as  to  all  per- 
sons having  notice  of  such  proceeding, 
no  sale,  giJt,  conveyance,  or  incum- 
brance of  the  property  of  such  intemper- 
ate person  or  habitual  drunkard,  shall  be 
valid." 

It  will  be  noticed  that  the  inebriate  is 
not  prohibited  by  this  section  ojT  the  stati 
ute  from  making  either  purchases  or  pay- 
ments. Only  sales,  gilts,  conveyances 
and  incumbrances  are  prohibited. 

If  the  transaction  was  as  claimed  by  de- 
fendant, the  charge  was  correct.  Defend- 
ant had  a  right  to  have  this  phase  ot  the 
case  submitted  to  the  jury,  and  let  the 
jury  pass  upon  the  question,  and  say 
whether  the  real  transaction  was  as 
claimed  by  himself,  or  as  claimed  by  the 
.plaintiff. 
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The  phase  of  the  transactiou  as  claimed 
by  each,  was  fairly  submitted  to  the  jury. 
True,  the  charge  complained  of  is  not  as 
clear  and  definite  as  it  might  be,  but 
clearness  would  only  have  made  the  case 
more  favorable  for  the  defendant. 

In  reversing  the  judgment  of  the  court 
of  common  pleas  the  circuit  court  erred. 

Its  judgment  will,  therefore.be  reversed 
and  that  ot  the  common  pleas  affirmed. 

C  .S^.  Darrow  and  E,  B.  Leonarft^  for 
Plaintiff  in  Error. 

George  H.  Tuttle,  for  Defendant  in 
Error.  

Lee  et  ax,,  v,  Hennick  kt  al. 
Where  property  of  a  debtor  is,  in  con- 
templation of  insolvency,  conveyed  by  chattel 
mortgage  to  an  agent  of  a  creditor,  for  the 
purpose  of  securing  the  debt  of  the  latter, 
such  agent,  as  to  property  thus  conveyed,  is  a 
trustee  for  his  principal,  and  the  conveyance  is 
an  assignment  under  section  6343,  Revised 
Statutes,  and  inures  to  the  benefit  of  all  the 
creditors  of  th«  niortj^agor. 

(Decided  December  18,  1894.) 

Error  to  the  Circuit  Court  of  Frank- 
lin touity. 

The  plaintiff  in  error  brought  an  action 
in  the  court  of  common  pleas  of  Frank- 
lin county,  under  section  6343,  Revised 
Statutes,  praying  that  a  chattel  mongagf , 
executed  by  said  Charles  Hennick  to  se- 
cure a  debt,  due  from  him  to  one  of  his 
creditors,  be  declared  an  assignment  in 
trust  for  the  benefit  of  all  his  creditors. 
Neither  the  court  ot  common  pleas  nor 
the  circuit  court  adopted  the  plaintiff's 
view  ot  the  question.  Thereupon  they 
brought  the  record  of  the  circuit  court  to 
this  court  for  review. 

Bradbury,  J. 

The  question  to  be  determined  in  the 
case  before  us  ari^s  on  a  finding  of  fact 
made  by  the  circuit  court  which  reads  as 
follows : 

"That  on  the  12th  day  of  June,  A  D., 
1889,  the  defendant,  Charles  Hennick, 
^'as  engaged  as  a  business  merchant, 
keeping  a  retail  saddiery  and  harness 
store  at  No.  135  E  Town  street,  in  the 
city  of  Columbus,  Ohio,  in  whith  ciiy 
he  also  resided.  That  on  said  12ih  day 
of  June,  1889,  said  defendant.  Hennick, 
was  indebted  to  the  plaintiffs  in  the  sum 
ot  two  hundred  and  twenty-nine  and 
6-100  dollars,  with  interest  from  the  1st 
day  of  December,  1888,  at  which  date 


last  aforesaid,  said  claim  of  plainti& 
against  said  Hennick  became  due.  That 
on  said  12th  day  of  June,  1889,  said 
Hennick  was  also  indebted  to  divert 
other  persons,  among  others  to  the  de- 
fendants, Arthur  D.,  and  William  N. 
Anderson,  doing  business  as  partners, 
under  the  firm  name  and  style  of  the 
Anderson  Hame.ss  Company,  said  last 
named  indebtedness  being  evidenced  by 
a  projnissory  note  signed  by  Qharles 
Hennick  and  his  father-in-law  as  his 
surety,  dated  September  29.  1887,  due  m 
one  y^ar  after  date,  and  payable  in  terms 
to  said  **John  T.  Gale,  as  attorney  in 
fact  lor  the  Anderson  Harness  Company, 
or  order;"  upon  which  note  there  still  re- 
mained due  and  unpaid  the  sum  of 
,$330  00  on  June  12,  1889. 

"That  at  the  time  said  note  was  given 
by  said  Hennick,  and  also  on  said  June 
12,  1889.  said  Gale  was  acting  as  the  at- 
torney in  fact  of  the  Anderson  Harness 
Company,  under  authority  of  a  power  of 
attorney. 

*'That  Gale  had  no  personal  interest 
whatever  in  said  note,  nor  the  debt  e\T- 
denced  thereby.  Tiiat  on  said  12th  day 
of  June,  1889,  and  for  several  weeks  prior 
thereto,  said  Hennick  was  being  pressed 
by  plaintiffs  for  payment  of  their  said 
claim,  which  was  long  past  due,  and  also 
by  said-Gale  for  payment  of  the  balance 
due  on  said  note,  but  was  unable  to  pay 
said  claims  or  either  of  them,  and  suit 
was  threatened  and  was  about  to  be 
brought  on  each  of  said  claims.  That 
on  said  12th  day  of  June,  1889,  said 
Hennick  executed  and  delivered  a  chattel 
mortgage,  whereby  he  assigned  and  con- 
veyed all  the  fixtures  and  stock  ot  goods 
and  materials  in  his  store,  (being  the 
.same  property  described  in  the  petition), 
in  terms  to  "John  T.  Gale,  as  attorney  in 
fact  for  the  Anderson  Harness  Com- 
pany," said  mortgage  being  conditioned 
(or  the  payment  of  the  balance  due  on 
the  note  hereinbefore  described.  Said 
mortgage  was  verified  by  ''John  T.  Gale, 
as  attorney  in  fact  for  the  Anderson  Har- 
ness Company."  and  was  on  the  same 
day  filed  with  the  recorder  of  Franklin 
county.  Ohio,  and  said  Gale  immediately 
took  and  held  possession,  under  .v^id 
mortgage,  of  all  the  property  conveyed 
by  the  same,  and  proceeded  to  sell  said 
property  for  the  purpose  of  paying  the 
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balance  due  on  said  note,  with  the  full 
consent  ot  said  Hennick.  That  said 
Hennick  had,  at  the  time  of  executing 
said  mortgage,  no  other  property  subject 
to  execution.  That  said  Hennick  was 
insolvent  when  he  gave  said  mortgage, 
and  it  was  taken  by  said  Gale  and  given 
by  said  Hennick,  with  the  intent  and 
purpose  of  securing  said  Hennick's  said 
debt  to  the  said  Anderson  Harness  Com- 
pany, and  paying  the  same  out  of  the 
proceeds  of  the  sale  .ot  said  property  be- 
fore any  of  his  other  creditors  would  be 
paid  or  secured." 

That  Hennick,  the  mortgagor,  was  in- 
solvent when  he  executed  the  mortgage 
in  question  is  established  by  the  finding 
of  lact,  as  well  as  that  the  instrument 
embraced  all  the  properly  he  owned, 
which  was  subject  to  his  debts,  and  that 
he  had  at  the  time  other  creditors,  among 
whom  were  the  plaintiffs  below,  'now 
plaintiffs. in  error.  The  transaction,  there  i 
fore,  should  be  held  to  have  been  entered! 
into  and  completed  "in  contemp  ation  of 
Hennick*s  insolvency/*  and  **with  intern 
to  prefer  "  one  *'  creditor.'* 

It  is  a  settled  doctiine  in  this  stale 
that  the  form  of  the  insirunient  by  which 
the  transfer  ot  the  insolvent's  propeity 
is  effected,  is  immaierial.  If  the  debtor's 
property  is  4rans.er«ed  to  another,  it 
constituteff  an  as>ignment  with  n  this 
statute,^  whatever  in^trnment  is  chosen, 
if  tlie  other  necessary  conditions  are 
present.  Bioom  v.  Nog^le,  4  Ohio  St., 
45;  Harkrader  v.  Leiby,  4  Ohio  St.,  602; 
D.ckson  V.  Rawson,  6  Ohio  St .  218. 

The  only  remaininje:  question  is 
whether  Gale  is  to  be  res^arded  as  a  trus- 
tee lor  The  Ander.*^on  Harness  Com- 
pay.  He  certainly  is  such  trustee  unless 
the  circumstance  that  he  was  authorized, 
by  a  power  of  attorney,  to  act  for  them 
deprives  him  ot  that  character.  Whether 
a»  agent  is  created  by  a  solemn  power  of 
attorney  under  seal,  by  an  unc-ealed 
writing,  or  by  parol,  he  is  equally  an 
agent  when  acting  within  the  scope  of 
the  power  conterred  upon  him. 

The  form  with  which  it  is  conferred 
concerns,  in  this  respect,  the  method  by 
which  his  authority  is  to  be  established, 
rather  than  its  extent.  If  an  agent, 
created  such  by  a  sealed  instrument  can- 
not bt^nie  the  trustee  of  his  principal 
iti  a  transaction  .embraced  by  the  agency, 


then  it  is  diflScult  to  conceive  how  one 
appointed  by  a  simple  writing  or  by  pa- 
rol only,  could  be  charged  as  tlje  trustee 
ofliis  principal  in  respect  to  matters  fall- 
ing within  the  scope  of  his  agency.  It  is 
true,  no  doubt,  that  the  principal  under 
the  liberal  provision  of  our  code  of  civil 
procedure  may  generally  obtain  relief  at 
law  as  contradistinguished  from  that  in 
equity,  against  his  agents  whatever  their 
authority  may  be,  or  however  delegated, 
and  that  therefore  resort  to  equity  may 
be  less  necessary,  and,  on  that  account, 
less  frequent  than  formerly.  Neverthe- 
less, in  a  proper  case,  a  pt  incipal  Whose 
property  is  in  the  possession  ol  his 
agent  may  have  recourse  aga  nst  the  lat- 
ter according  to  the  principles  of  a  court 
of  equity ;  and  when  the  former  resorts 
to  equity  for  relief  he  is  entitled  to  that 
form  of  equitable  relief  appropriate  to 
his  case,  which  may  consist  in  charging 
the  agent  as  his  trustee.  Veil  and  Pet- 
ray  v.  Administraior  of  Mitchell^  4  Wash. 
C.  C.  (U.  S.),  105;  Thnnpson  >.  Perkins, 
3  Mason  (U.  S).  232;  Chesterfield  Af/g. 
Co.  V.  Dehoii,  5  Pick.  (  Mass.),  7;  Norris 
et  aL  V.  Tavlor,  49  III,  1 ;  Batik  v.  Kmg, 
57  Pa.  St.,  202. 

This  principle  is  sustained  by  the  re- 
cent case  of  Gaslie\,  K?//;/^,  61  Ohio  St., 
where  this  court  held  that  "An  agent 
who  acquires  property  for  a  considera- 
tion turnished  by  his  \  rinciple  and  takes 
the  title  in  his  own  name,  hold.s  it  as 
trustee  for  the  principal ;  and,  in  general, 
when  the  title  to  property  purchased  is 
taken  to  one  or  more  persons,  and  the 
consideration,  or  an  aliquot  part  thereof 
is  paid  by  another  a  trust  results  in 
favor  of  the  latter." 

The  above  case  like  that  now  under 
consideration,  was  one  brought  to  have  a 
conveyance,  made  by  failing  debtors, 
declared  to  create  a  trust  for  the  benefit 
oi  creditors  under  section  6343,  Revised 
Statutes.  There  an  absolute  sale  of  the 
propert}"  was  the  form  of  conveyance 
adopted,  while  in  the  case  under  consid- 
eration a  chattel  mortgage  was  selected. 
We  have  seen,  however,  that  the  form  of 
the  instrument  chosen  is  immaterial  if 
it  creates  a  trust. 

In  the  case  before  us  the  agent,  Gale, 
was  the  mortgagee  in  possession  of  the 
goods,  to  .secure  a  debt  due  the  principal, 
though  evidenced  by  a  promissory  note 
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payable  to  Gale,  the  attorney  in  fact. 
The  consideration  had  l>een  paid  by  the 
principal.  These  circumstances  bring 
the  transaction  within  the  principle  of 
the  syllabus  in  Gashe  v.  Young,  above 
quoted.'  Had  Gale  aken  the  proceeds 
and  invested  them  in  other  property  real 
and  personal,  the  principals  could  have 
pursued  the  fund  wherever  it  could  be 
found,  \{\}^^botiafide  rights  of  third  pre- 
sons  did  not  intervene.  This  they  could 
do  solely  because  of  their  right  to  treat 
Gale  as  their  trustee. 

The  relation  of  trustee  and  ceshie  que 
trust  arose  solely  from  the  nature  of  the 
transaction,  and  Gale  was  equally  a 
trustee  in  respect  to  the  property, 
whether  he  conducted  himself  honestly. 
or  whether,  by  misconduct,  he  made  it 
necessary  for  his  principals  to  invoke,  bj* 
a  court  of  equity,  a  declaration  of  the 
trust,  for  their  protection. 

Judgment  for  plaintiffs  in  error  on  the 
nding  of  facts. 

C  •S.  Cherrington,  for  Plaintiff  in 
Error. 

(To  appear  in  61  Ohio  St.) 


SUPREME  COURT  PROCEEDINGS. 

Tuesday,  January  f 9»  1896, 
General  Docket. 

2916    L.  Mozart  Chaffee  v.  EUzabcth  Poster. 
Error  to  the  Circuit  Court  of  Summit  county. 
'  Judgment  affirmed. 

2927  Tfie  Mt.  Adams  and  Eden  Park  In- 
clined Railway  V  Daniel  Peppard.  Error  to  the 
Circuit  Court  of  Hamilton  county.  Judgment 
affirmed. 

31 18  SUrr  O.  Latimer,  sheriff,  etc..  v.  P.  W. 
Tuttle  et  al.  Error  to  the  Circuit  Court  of 
Ashta'mla  county.  Dismissed  for  want  of 
preparation. 

3184  Jennie  S.  Paige  et  al.  v.  William  Cherry. 
Error  to  the  Circuit  Court  of  Lucas  county. 
Judgment  affirmed. 

3206  John  H.'  Coffman  v.  The  City  of  Day- 
ton, O.  Error  to  the  Circuit  Court  of  Mont- 
gomery county.    Judgment  affirmed. 

8213  Joseph  Baker  et  al.  v.  The  White  Sew- 
ing Machine  Co.  Error  to  the  Circuit  Court 
of  Warren  county.    Judgment  affirmed. 

82J6  Newton  Y.  Gilkinson  v.  Christian 
Swilhng.  Error  to  the  Circuit  Court  of  Rich- 
land county.    Judgment  affirmed. 

32;<9  Alban  Coe  v.  Amzi  A.  Wliitnev,  Audi- 
tor, etc..  et  al.  Error  to  the  Circuit  Court  of 
Morrow  county.    Judgment  afhrmed. 

3249  James  G.  Hunt  v.  Herman  G.  Rich. 
Error  to  the  Circuit  Court  of  Hamilton  county. 
Judgment  affirmed. 


3277  Eli  W.  Pepple,  admini.vtrator,  v.  The 
New  York.  Chic,  go  and  St.  Louis  Railroad  Co. 
Error  to  the  Circuit  Court  of  Hancock  county. 
Judgment  affirmed  on  the  ground  that  the  Cir- 
cuit Court  found  that  the  verdict  of  the  jury 
was  not  sustained  by  sufficient  evidence.  Other 
questions  not  passed  upon. 

4069  E.  B.  Fee.  Treasurer,  etc ,  v.  Samuel 
Martin.  Error  to  the  Circuit  Court  of  Brown 
county.  Judginent  affitmed.  Bradbury  and 
Williams,  J.  J.,  dissent. 

4115  Lemuel  McManness  et  al.  v.  John  Pe- 
terman.  Error  to  the  Circuit  Court  of  Han- 
cock county.    Judgment  affirmed. 

4156  l»he  P..  C  &  St  L.  R'y  Co.  v.  Frederick 
Quatkemeyer.  Error  to  the  Circuit  Court  of 
Hamilton  county  .  Judgment  affirmed.  Dick- 
man.  C.  J.,  dissents.. 

4187  The  Cleveland,  Lorain  and  Wheeling 
Railway  Company  v.  Carl  Nehl.  Error  to  the 
Circuit  Court  of  Lorain  county.  Judgment 
affirmed. 

s  Motion  Docket 

2316  Isaac  Meeks  v.  Roxanna  M.  Stillwell, 
a  minor,  et  al.  Motion  by  defend  tnt  to  advance 
cause  No.  4100  on  the  general  docket.  Motion 
overruled. 

2317  A.  E.  Burkhardt  et  al.  v.  The  Village 
of  Avondale  et  al.  Motion  by  defendruits  to 
advance  cau^e  No.  4231  on  the  general  docket 
Motion  allowed. 

2318  Walter  Freiberg  et  al.  v.  The  Village 
of  Avondale  et  al.  Motion  by  defendants  t* 
advance  cause  No.  4232  on  the  general  docket 
Motion  allowed. 

2n9  George  Hafer  et  al.  v.  The  Village  of 
Avondile  et  al.  Motion  'by  de  endants  to  ad- 
vance cause  No.  4233  on  the  general  docket 
Motion  allowed. 

2320  Charles  H.  Kellogg  v.  The  Village  of 
Avondale  etal.  M^^tion  by  defendants  to  ad- 
vance cause  No.  4234  on  the  general  docket 
Motion  allowed. 

2321  C  harles  Hudson  v.  The  State  of  Ohio. 
Motion  for  leave  to  file  a  petition  in  error  to 
the  Circuit  Court  of  Fairfield  county.  Mot 'on 
allowed,  cause  advanced  and  plantiff  in  eror 
to  file  brief  in  thirty  days  from  January  24. 1895, 
and  defendant  in  error  to  file  brief  in  thirty 
days  aftei  expiration  of  time  allowed  plaintift 
in  error. 

2322  The  Gold  ing  &  Sons  Company  v.  Tim  - 
othy  Connors.  Motion  by  defendant  to  ad- 
vance cause  No.  4259  on  the  general  docket 
Motiotf  allowed. 

2323  The  City  of  Cleveland  et  al.  v.  C.  A. 
Seldon  et  al.  Motion  by  pi  in  tiffs  to  advance 
cause  No.  4142  on  the  general  docket  Oral  at- 
gument  reque  ted  by  plaintiffs.  Motion  a?- 
lowed^    Request  for  oral  argument  noted. 

2:<24  The  SUte  of  Ohio  ex  rel.  Attorney- 
General  V.  The  City  of  Cincinnati.  Motion  by 
defendant  to  advance  cause  No.  4270  on  the 
general  docket  Motion  allowed.  Request  for 
oral  argument  noted.  Cause  set  for  hearing 
on  February  21,  1895. 
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COMMUNICATIONS  SOLICITED. 

Contributions^  items  of  news  about  courts 
judges  and  lawyers;  ,querieS  or  comments; 
triticisms  on  various  taw  questions;  addresses 
on  tegal  topics^  or  discussions  upon  points  of 
interest^  as  well  as  important  decisions,  are 
solicited  from  members  of  the  bar  and  those 
interested  in  iegat  proceeainos. 


W.  W.  Drennan,  one  of  the  pioneer  attorneys 
of  Huron  county,  recently  died  at  his  home  in 
Plymouth,  Ohio. 

Incarcerated  in  the  Perry  (Ohio)  county  jail 
at  New  Lexington  are  four  men  who  will  be 
tried  for  murder  at  the  next  term  of  court. 
In  Perry  county,  the  same  as  throughout  the 
state,  criminal  dockets  tire  overloaded. 


A  war  of  extermination  on  the  houses  of 
disrepute  in  the  city  of  Toledo  is  promised  by 
some  of  the  most  prominent  taxpayers  of  that 
municipality.  Several  actions  are  likely  to  be 
commenced  under  the  provision  of  the  Winn 
Law,  passed  by  the  General  Assembly  of  Ohio 
last  year. 


Judge  Coultrap,  the  newly  elected  judge  of 
the  seventh  judicial  district  of  Ohio,  has  as- 
sumed the  duties  of  his  office  on  the  bench  of 
the  Common  Pleas  Court  of  Gallia  county. 
Judge  Coultrap  is  said  to  be  the  first  new  judge 
to  sit  in  the  Gallia  Common  Pleas  for  ten 
years,  Judge  Sibley  having  been  on  the  bench, 
twelve  years  and  Judge  DeSteiguer  ten  years. 
Judge  Coultrap  will  liave  five  first-degree  mur- 
der cases  to  try  at  the  present  term  of  court — 
the  largest  number  of  murdercfrs  to  be  tried  in 
one  term  ever  known  in  the  history  of  Gallia 
county. 


This  number  of  The  Legal  News,  as 
promised  in  our  last  issue,  is  a  special  one. 
The  present  date  of  publication  being  the 
time  whe;n  the  several  court  judges-elect,  of 
Ohio,  assume  their  official  duties,  we  present 
to  our  readers,  through  these  columns,  biog- 
raphies of  both  the  out-going  and  in-coming 
circuit  and  common  pleas  judges,  with  por- 
traits of  all  the  new  circuit  court  judges,  ex- 
cept one.  We  also  present  a  portrait  of  Judge 
Shauck,  Supreme  Court  Judge-elect,  who  is 
one  of  the  retiring  circuit  judges,  together 
with  both  biographies  and  portraits  of  judge 
Taft,  of  the  United  States  Circuit  Court  of 
Appeals,  and  Judge  Ricks,  of  the  United 
States  District  Court  of  the  northern  district 
of  Ohio. 

This  additional  matter  will  enable  our 
readers  to  faniilrarize  themselves  with  the 
successful  lives  of  these  eminent  and  learned 
jurists,  and  will  conduce  to  the  interest  that 
will  be  taken  in  their  judicial  opinions,  many 
of  which  will  be  published  in  this  paper  fi-om 
time  to  time  ps  they  are  rendered. 

This  matter  of  special  editions  is  only  one 
of  the  many  valuable  features  of  The  Legal 
News  that  will  appear  and  commend  them- 
selves to  our  subscribers  from  now  on  as  cur- 
rent legal  events  may  suggest 

We  are  pleased  to  state  that  T»E  Legal 
News,  although  less  than  one  year  old,  is  re- 
ceiving general  recognition  as  one  of  the 
leading  legal  publications  of  the  country,  and 
is  the  subject  of  eulogistic  comment  in  many 
of  the  legal  papers  and  journals  of  other 
states.  In  our  own  state,  it  is  increasing  in 
favor  ever}-  day.  We  can  confidently  promise 
that  its  merit  will  be  maintained,  and  that  no 
pains  will  be  spared  to  increase  its  already 
recognized  worth. 

We  regret  very  much  our  inabilit}*  to  present 
our  readers  with  the  portraits  of  all  of  the  new 
Circuit  Judges.  We  did  our  part,  however 
The  only  missing  one  is  that  of  Judge  D.  A. 
Russell,  of  Pomeroy.  We  addressed  three  let- 
ters to  him  at  that  place,  but  as  no  reply  was 
ever  received  from  either  of  them  we  are  at  a 
loss  to  know,  whether  the  letters  miscArried, 
or  the  Judge  is  indisposed. 
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Death  has  been  vrsitmg  the  legal  ranks  quite 
frequently  of  late  and  a  number  of  well 
known  aUomeys  have  hciii  obliged  to  answer 
the  summons,  to  appear  before  a  hij^her  court 
as  will  be  seen  by  our  items. 


The  woman's  suffrage  case,  published  among 
the  Ohib  Decisions  of  this  week,  it  has  been 
announced,  will  go  to  the  Supreme  Court,  the 
parties  bringing  the  suit  not  beiqg  satisfied 
with  the  results  so  far  obtained. 


H.  B.  Turrill,  of  the  Cincinnati  bar,  died  re- 
cently. He  was  one  of  the  active  practitioners 
of  a  score  of  years  ajj^o,  and  a  man  of  great  in- 
fluence till  the  time  of  his  death.  He  ha4  been 
a  member  of  the  bar  for  forty  years  and  had 
served  with  gallantry  during  the  war  as  a  mem- 
ber of  the  72d  O.  V.  L  During  his  later  years 
he  was  one  of  tHb  magistrates  of  Cincinnati. 


The  jury  in  the  damage  case  of  William  H. 
Lloyd  against  the  Baltimore  &  Ohio  South- 
western railroad,  which  his  been  on  trial  for 
the  past  week  in  the  Ross  County  Common 
Pleas,  has  returned  a  verdict  of  $10,000  for 
plaintiff.  Lloyd  had  a  leg  cut  off  by  the  cars 
while  in  the  defendant's  employ  iu  1890.  This 
is  the  second  trial  of  the  case,  the  first  result- 
ing in  a  verdict  of  $9,000. 


An  interesting  case^has  been  decided  in  the 
Supreme  Court  of  Arkansas.  One  Charles 
'  Goode  was  indicted  for  stealing  a  horse.  At 
the  trial,  proof  showed  that  the  animal  wa 
''mare.  Goode  was  acquitted,  but  the  state  in- 
stituted proceedings  in  error.  The  Supreme 
Court  held  that  the  word  "  horse  "  is  a  generic 
term  and  indicates  both  mare  and  gelding, 
and  that  the  charge  of  stealing  a  horse  is  sup- 
ported by  proof  that  either  a  stallion,  mare  or 
gelding  was  stolen. 


The  Republican  members  of  the  Columbus 
bar,  and  many  of  the  Republican  business 
men  of  that  city  recently  assembled  in  tlie 
board  of  trade  auditorium  at  Columbus  to  ad- 
vance the  interests  of  the  gubernatorial  can- 
vass of  Judge  George  K.  Nash.  The  citizens 
of  Columbus  are  justly  proud  of  Judge  Nash. 
His  eminent  success  in  the  practice  of  law, 
and  his  stainless  reputation  as  a  jurist  and  a 
private  citizen,  are  a  sufficient  earnest  of  his 
fitness  and  ability  for  the  high  place  he  seeks, 
should  he  be  nominated  andec  elted. 


The  motion  to  advance  the  Cincinnati  an- 
nexation case  on  the  Ohio  Supreme  Court 
docket  has  been  allowed,  and  a  final  decision 
of  that  important  litigation  may  be  looked  for 
at  an  early  date. 

Senator  Harris,  of  Tennessee,  has  intro- 
duced a  bill  in  the  United  States  Senate  allow- 
ing Associate  Justice  Jackson,  of  the  United 
States  Supreme  Court,  to  retire  from  the 
bench,  because  of  ill  health. 


The  lawyers  of  Auglaize  county,  Ohio,  have 
effected  a  county  law  library  and  bar  associa- 
tion. Officers  were  chosen  as  follows  :  Presi- 
kent,  L.  N.  Blume;  vice  president,  C.  A.  Steu- 
ver ;  secretary,  Fred  M.  Horn ;  treasurer,  C  A. 
Layton ;  trustees,  George  R.  Davis,  J.  H. 
Goeke  and  John  J.  Cqnnaughton. 


In  response  to  a  recent  call,  arrangements 
have  been  made  by  the  Columbus  bar  to  give  a 
banquet  to  the  outgoing  and  incoming  judges 
of  the  Circuit  Court  of  the  Columbus  circuit. 
This  week  Judge  John  A.  Shauck  retires  to  go 
npon  the  Supreme  Bench  and  Gilbert  H.Stewart 
to  enter  the  practice  of  law.  They  will  be  suc- 
ceeded by  Judge  A.  T.  Allread,  of  Greenville, 
and  Judge  A.  N.  Summers,  of  Springfield.  At 
the  same  time  Judge  F.J.  Dickman  will  retire 
from  the  Supreme  Ben«h  and  he  will  probably 
be  one  of  the  honored  guests  in  addition 
to  the  other  judges  of  the  Supreme  Court, 
also  Attorney  General  Richards  and  Governor 
McKinley. 

Judge  Rufus  B.  Smith,  of  the  Superior  Court 
of  Cincinnati,  decided  the  case  of  McAlpin 
against  Clark,- in  general  term,  recently.  The 
opinion  was  full  and  elaborate  upon  the  ques- 
tion as  to  whether  the  act  of  April  18,  18i*:v 
abolishing  the  general  term  of  the  Superior 
Court  applied  to  cases  pending  in  the  Superior 
Court  in  which  no  final  (^rder  or  judgment  had 
been  made  at  the  time  of  its  passage.  The 
syllabus  of  the  Court's  decision  is  as  follows : 

•*The  act  abolishing  the  general  term  of  the 
Superior  Court,  and  constituting  the  Circuit 
Court  of  Hamilton  county  as  a  court  for  the 
review  of  the  final  orders  and  judgments  of 
the  Superior  Court,  applied  to  cases  pending 
in  that  court  iu  which  no  final  order  of  judg- 
ment had  been  mada  at  the  time  of  the  passage 
of  the  act" 


BIOGRAPHICAL  SKETCHES. 


The  following  are  biographical  sketches,  prepared  by  us,  of  the 
Judges  who  are  about  to  take  seats  upon  the  judicial  bench  of  Ohio,  or 
to  retire  therefrom,  and  also  of  two  Ohio  men  holding  judgeships  for 
the  federal  district  courts  held  in  this  state.  Portraits  of  the  new 
circuit  judges,  and  of  the  supreme  and  federal  judges,  are  presented 
in  this  number. 


WILLIAM  H.  TAFT. 

Judge  William  H.  Taft,  of  the  Unite  d 
States  circuit  court  of  appeals  for  the 
sixth  circuit,  whose  portrait  is  presented 
in  this  number,  was  born  in  the  citj'  of 
Cincinnati,  September  16,  1857.  His 
father,  now  dead,  was  Alp^io^so  Taft,  a 
judge  of  the  superior  court  of  Cincin- 
nati, secretary  of  war  and  attorney-gen- 
eral in  President  Grant's  cabinet,  and 
minister  to  Austria  and  Russia  under 
President  Arthur.  His  mother,  Louise 
M.  Taft,  is  still  living. 

He  entered  the  public  schools  of  Giu- 
cinnati,  and  was  prepared  for  college  in 
the  Woodward  high  school  of  that  city.- 
Graduating  from  Yale  university  in 
1878,  he  studied  law  in  his  father's  office 
and  wa^a  student  at  the  law  school  of 
the  Cincinnati  college;  where  Jie  grad- 
uated in  May,  1880,  having  been  ad- 
mitted to  the  bar  by  the  supreme  court, 
at  Cohimbus,  in  the  preceding  April. 
From  May,  1880,  until  January,  1881,  he 
was  the  law  reporter  of  the  Cincinnati 
CdmmerdaL  In  January,  1881,  he  was 
appointed  assistant  prosecutor-of  Ham- 
ilton county  by  Miller  Outcalt,  the  then 
prosecuting  attorney,  an  office  which  he 
held  until  appointed  collector  of  internal 
revenue  of  the  fir^t  district  of  Ohio^  by 
President  Arthur;  in  March,  1882.  This 
place  was  resigned  in  November  of. the 
same  year.    The  following  January  he 


became  the  partner  of  his  father's  former 
partner,  Major  H.  P.  Lloyd,  and  prac- 
ticed his  profession  with  him  until 
March  of  1887,  when  he  was  appointed 
by  Governor  Foraker  to  the  superior 
bench  of  Cincinnati  to  succeed  Hon. 
Judson  Harmon,  who  had  resigned  to 
take  Judge  Hoadly's.  place  in  the  firm 
which  h^  left  to  go  to  New  York. 
While  practicing  with  Major  Lloyd  he 
had  been  appointed  assistant  county 
solicitor,  under  Hon.  Rufus  B.  Smith, 
county  solicitor,  but  was  able  to  continue 
the  general  practice  until  going  on  the 
bench. 

The  term  to,  which  Judge  Taft  had 
been  appointed  by  Governor  Foraker 
expired  in  the  spring  of  1888,  at  which 
time  he  was  elected  for  the  full  term  of 
five  years  to  the  sapie  -bench.  While 
serving  this  term  he  was,  in  January, 
1890,  appointed  by  President  Harrison 
solicitor-general  of  the  United  States 
and  resigning  his  position  on  the 
bench,  he  bega^i  the  duties  of  the  new 
office  February  15,  1890.  He  served  a 
little  more' than  two  years  as  solicitor- 
general  and  resigned  to  accept  the  ap- 
pointment of  United  States  circuit  judge 
for  the  sixth  circuit  and  ex-officio  -judge 
of,  the  circuit  court  of  appeals  for  the 
same  circuit,  Which  position  he  now 
holds,  having  entered  upon  its  duties 
March  17, 1890. 
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.  AUGUSTUS  J.  RICKS. 

Augustus  J.  Rigks,  judge  of  the 
district  court  of  the  United  States  for 
the  porthern  district  of  Ohio,  is  a  Buck- 
eye by  birth,  the  place  pf  his  nativity 
being  Massillon,  Stark  county^  Judge 
Ricl^  is  about  51  years  old.  He  entered 
Kenyon  college,  at  Gambier,  in  1861, 
after  having  graduated  at  the  Massillon 
high  school  In  1862,  however,  he  cast 
asule  his  books  to  accept  the  commission 
of  first  lieutenant  in  the  One  Hundred 
and  Fourth  regiment,  O.  V.  I.,^  and 
served  through  the  campaign  in  East 
Tennessee,  going  thence  with  Sherman 
to  Atlanta  and  the  sea,  around  to  North 
Carolina. 

In  1865  he  settled  at  Knoxville,  Ten- 
nessee, becoming  a  partner  of  the  late 
United  States  Circuit  Judge,  Baxter.  He 
remained  at  Knoxville  for  ten  years,  xse- 
tuming  to  Massillon  in  1875,  where  he 
entered  into  a  law  partnership  with  Hon. 
Anson  Pease,  who  is  still  one  of  the 
leading  practitioner^  of  Stark  county. 
In  1878  he  was  appointed  clerk  of  the 

.United  States  circuit  court  for  the  north- 
em  Ohio  district;  was  clerk  and  master 
in  chancery  until  1889,  and  theti  received 

'  the  appointment  of  district  judge! 

His  career  on  the  bench  is  quite  fa- 
miliar to  theT>ar  of  the  state,  the  promi- 
nence of  some  of  his  decisions  having 
brought  him  eminently  before  the  pub- 
lic. He  is  acknowledged  ks  a  fe&rless 
judge,  uncompromising  with  wrong  and 
wrong  doers,  of  high  and  pure  njotives, 
/and  is  sure  to  have  the  esteem  ot.  the 
public  in  his  judicial  acts. 


JOHN  A.  SHAUCK. 

John  Ali,en,  Shauck,  judge-elect 
of  the  supreme  court  was  born  in 
Richland  county,  Ohio,  in  March,  1841, 
and  spent  his  childhood  and  youth 
upon  the  farm.  He  entered  .Otterbein 
university  at  an  early  age,  pursuing  his 
studies  in  that  institution,  until  the 
breaking  out  of  the  war  of  the  rebellion 
when  he  enlisted  in  the  136th  regiment 
of  Ohio  volunteers,  which  served  in  the 
army,  of  the  Potomac.  At  the  expira- 
tion of  his  terra  of  enlistment  he  re- 
sumed his  studies  in  the  university,-  and 
in  due  time  was  graduated  with  honor. 


After  leaving  college  hie  entered  the 
law  department  of  the  university  of 
Michigan  xeceiving  the  degree  of  bache- 
lor of  laws  at  the  conclusion  of  the 
usual  course  of  study. 

For  a  short  time  thereafter  he  engaged 
ill  the  practice  of  the  law  in  Kansas 
City,  but  becoming  dissatisfied  with  the 
west,  he  returned  to  his  Jiative  state,  and 
formed'  a  partnership  in  the  practice, 
with 'Judge  Qoltih,  in  Dayton,  which  con- 
tinued until  1884;  when,  at  the  splicita- 
tion  of  many  friends,  who  recognized 
his  peculiar  fitness  for  judicial  service, 
he  was  nominated  aiid  elected  one  of  the 
judges  of  the  circuit  court  for  the 
second  judicial  circuit,  his  associates 
being  Hon.  Marshall  J.  Williams,  now  a 
member  of  the  supreme  court,  and 
Hon.  Gilbert  ^H.  Stewart,  late  chief 
justice  of  the  circuit  court  of  Ohio. 

In  1890  he  was  re-ele<fted  for  a  term 
of  six  years,  but  his  recognized  ability 
as  a  jurist  moved  the  profession  to  call 
him  to  a  place  in  the  court  of  last  resort; 
and  accordingly. in  1894  he  was.nomi- 
"tiated  and  elected  judge  of  the  supreme 
court,  in  which  tribunal  he  will  take  his 
seat  on  the  ninth  day  of  February. 

Judge  Shauck 'is  in  the  full  vigor  ot 
manhood,  of  fine  presence  tmd  possessed 
of  that  ion  homie  which  wins  for  him 
friends  wherever  he  >s  known. 
'  His  mind  is  essentially  judicial ;  clear, 
incisive,  analytical;  quick  to  perceive 
and  grasp  the  salient  and  controlling 
questions  of  a  case,  and  his  decisions, 
many  of  which  are-  to  be  found  in  the 
first  eig;ht  vbhimes  of  the  published  rer 
ports  of  the.  circuit  court,  are  models 
of  conciseness,  *  perspicuity  and  force. 
His  decisions  in  cases  involving  consti- 
tutional qtie^tions,  particularly  evince 
marked  ability  atid  are  accepted  as  author- 
ity. : 

But  while  Judge  Shauck  has  been  de- 
voted to  his  profession  jand  closely 
occupie(^  in  the  performance  of  his  ju- 
jdicial  duties,  he  has  found  time  for  pur- 
suits of  lighter  vein.  His  acquaintance 
v^ith  belles-lettres  is  extensive,  and  as  a 
writer  upon  those  subjects  his  style  and 
diction  are  attractive  and  elegant. 

His  rare  gifts  as  a  conversationalist 
and  his  exceptional  social  qualities  ren- 
der him  a  charming  companion  while  his 
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good  nature  gives  him  a  first  place  as  an 
*'all  around  good  fellow." 

Judge  Shauck  belongs  to  the  ancient 
and  honorable  society  of  benedicts,  his 
accomfplished  wife  having  been  Miss 
Ada  M.  Phillips  -of  CentraUa,  Illinois.. 

Miss  Helen  Camille  Shauck,  the  only 
child,  is  a  member  of  the  junior  class  of 
her  father's  Alma  Mater. 


JOHN  J.^  ADAMS. 

John  j.  Adams,  judge^lect  of  the 
fifth  circuit,  first  saw  the  light  of  day  near 
Dresden,-  Muskingum  county,  Ohio,  hav- 
ing been  born  there  November  18,  I860.. 
Beginning  his  education  in  the  district 
school,  where  so  many  distinguish^ 
Americans  have  first  studied  fhe  lesson 
of' life,  he  attended  the  Dresden  and 
Zanesviile  high  schools,  graduatine 
'  from  the  later  in  1875  and  in  1879 
graduated  from  Kenyon  college.  The 
three  years  following  were  devoted, 
to  teaching  at  Harcourt 
Gambier. 

In  1880  he  commenced 
law  with  Hon.  Moses  M. 
Admission  to  the  bar  followed  Jan- 
uary 2.  1888.  Judge  Adams  practiced 
law  in  Zanesviile,  from  June,  1883, 
to  December,  1893,  as  a  member  of 
the-  firm  of  Munson  &  Adams,  and 
from  July,  1894,  to  December,  1894,  as  a 
member  of  the  firm  of  McDermott  & 
Adams. 


academy, 

studying 
Granger. 


WILLIAM  H.  FRAZIER. 


at  hotne  in  farm-work  and  study.  He 
placed  himself  under  the  law  tutelage  of 
his  brother  Henry  until  May  17,1852, 
when,  at  a  term  of  •  the  district  court 
|ield  at  Coshocton,  Ohio,  Jie  was  admitted 
to  the  bar.  Immediately  after  his  admis- 
sion, he  began  the  practice  of  his  pro- 
fession with  his  brother  Henry  at 
Sarahsville,  then  the  county  seat  of 
Noble  county.  In  the  following  August 
the  brother  died.  William  H.  continued 
in  practice  at  Sarahsville  until  1858, 
when'  he  removed  to  Caldwell,  the  new 
county  seat,  where  he  has  since  resided. 
In  1855  he  was  elected  prosecuting 
attorney  for  the  county,  and  by  sucessive 
re-elections  was  continued  in  ofiice  for  ten 
years.  In  March,  1860,  he  was  admitted 
to  practice  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of 
Ohio. 

In  October,  1871,  he  was  appointed  by 
Governor  Hayes  to  fill  the  unexpired 
term  of  Hon.   MoseS   M.  Granger,  as 
judge  of  the   court  of   common    pleas 
for   the   subdivision    composed  of  the 
counties  of  Muskingum,  Morgan,  Noble 
and  Guernsey;  and  at  the  annual  election 
held  the  same  month,  he  was  elected  to 
the  same  ofiice  for  the  term  of  fiv6  years. 
Subsequently  he  was  twice  re-elected  as 
judge  of  the  court  of   common    pleas, 
no .  candidate  being  put  in  nomination*  * 
against  him.    September  8,  1884,  after, 
having  been  nominated  for  circuit  judge 
he  tendered  his  resignation  as  common 
pleas  judgf ,  having  served  in  that  office 
thirteen  years,  lacking'  one  month.     At 
the  annual  election  in  the  fall  of  1884, 
he  was  elected  one  of  the  judges  of  the 
circuit  court  for  the  seventh  circuit,  and 
in  the  allotment  of  terms  he  drew  the 


term  of  four  years,  and  in  1888  was 
re-elected  for  the  full  term  of  six  years, 
and  at  the  annual  election  in  November, 
.1894,  was  again  elected  for  six  years,  his 
William  Hugh  Frazi^r,  judge  of  term  to  commence  on  the  ninth  >day  of 


the  Sj^venth  circuit,  was  bom  in  Hub- 
bard, Trumbull  county,  Ohio,  March 
11,  1826,  and  removed  with  his  father's 
family  y^hen  twelve  years  old  to  Guern- 
sey county.  He  was  reared  on  il  farm 
and  attended  common  school  in  the 
winter  and  worked  on  the  farm  in  sum- 
mer until  he  became  of  age.  He  then 
entered  Madison  college  at  Antrim, 
Guernsey  county,  spending  bis  vacations 


February,  1896. 

The  writer  of  a  sketch  of  the  courts 
and  bar  in  the  history  of  Noble  county, 
speaking  of  Judge  Frazier  says :  • '  Pos- 
sessed of  a  keen,  analytical  mind,  dis- 
criminating, cai^ful  and  thoughtful; 
honest  of  purpose  and  sound  in  judgment ; 
of  extensive  general  information  and 
thorough  knowledge  of  the  law,  aided 
by  a  ready  and  retentive  mempry,  in  his 
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long  and  unbroken  service  upon  the 
bench,  Judge  Frazier  has  been  distin- 
guished for  his  love  of  justice,  his  fidelity 
to  the  law,  and  th^  equity  and  candor  of 
his  decisions.  His  unassuming  manners 
and  agreeable  social  qualities  render  him 
deservedly  popular  with  men  of  every 
party  and  every  condition  of  life.  He  is 
a  Republican  both  in  the  political  and  in 
the  literal  signification  of  the  word,  and 
has  risen  to  his  present  position  solely 
through  his  own  merits,  his  perseverance, 
energy  and  industry." 


JAMES  M.  SMITH. 

James  M.  Smith,  judge  of  the  first 
circuit,  was  bom  in  Lebanon,  Ohio, 
January  27,  1826.  He  was  educated 
in  the  public"  and  private  schools  of 
that  village  and  was  admitted  to  the 
bar  in  1846.  He  commenced  the  prac 
tice  of  his  profession  in  1847,  in  Xenia, 
Ohio,  but  returned  to  Lebanon  in  1850, 
and  in  partnership,  with  his  father^  the 
late  Judge  George  J.  Smith,  practiced 
law  until  February,  1866,  when  he  be- 
came probate  judge  of  Warren  county, 
for  one  term,  and  then  resumed  his  prac- 
tice. In  1871  he  was  elected  judge*  of 
the  court  of  common  pleas  for  the  third 
subdivision  of  the  second  district,  and 
was  re-elected  in  1876  and  1881.  In 
1884  he  was  elected  as  one  of  the  judges 
of  the  circuit  court  for  the  first  circuit, 
md  was  re-elected  in  1888  and  1894. 


practice  of  law  with  George  A.  Beard, 
Esq.,  under  the  firm  name  of  Summers 
and  Beard. 

Mr.  Summers  was  married  November 
17.  1887,  to  Miss  Nellie  Thomas.  They 
have  two  sons.  In  politics  the  judge  is  a 
Republican.  He  is  a  member  of  the 
Masonic  fraternity  and  also  of  the  Phi 
Elappa  Psi  brotherhood,  and  has  been 
identified  with  the  local  bar  and  law 
library  a^ociation,  being  now  its  presi- 
dent. He  is  a  gentleman  of  refined 
tastes,  strong  native  abilities  and  con- 
stant diligence.  An  accomplished  advo- 
cate and  thorough  lawyer,  he  is  of  the 
highest  character,  and  will  sustain  the 
reputation  of  the  bench  to  which-  he  has 
been  called  in  a  manner  satisfactory  to 
the  profession. 


AUGUSTUS  N.  SUMMERS. 

Judge  Augustus  N.  Summers,  of 
the  second  circuit,  hails  originally 
from  Richland  county,  Ohio,  that  hav- 
ing been  his  birth-place,  June  13, 
1856.  Entering  Wittenberg  college,  at 
Springfield,  in  1875,  he  graduated  there 
four  years  later,  and  immediately  com- 
menced the  study  of  law  under  thetutel- 
age  of  S.  A.  Bowman,  Esq.  Upon  ad- 
mission to  practice  in  1881,  Mr.  Sum- 
mers became  one  of  the  firm  of  Bowman, 
Summers  &  Bowman,  since  which  time 
he  has  repeatedly  been  elected  to  the  office 
of  city  solicitor  of  Springfield.  For 
ten  years  he  has  been  engaged  in   the 


JAMES,  t.  PRICE. 

James  L.  Price,  Judge-elect  of  the 
third  circuit,  was  bom  March  27,  1840, 
at  New  Hagerstown,  Carroll  county^ 
Ohio.  He  received  a  college  educa- 
tion and  studied  for  th^  profession 
under  Gen.  E.  R.  Eckley,  at  Carrollton, 
O.  He  was  admitted  to  the  bar  at  Cadiz^ 
O.,  September,  1861.  He  began  prac- 
tice at  Carrollton,  and  served  one  term 
as  mayor  of  that  county  seat,  and  at  its 
close  was  elected  prosecuting  attorney  of 
the  county.  In  April,  1865,  he  removed 
to  Van  Wert,  O.  In  1868  he  was  elected 
prosecuting  attorney  of  Van  Wert  county 
and  held  the  office  for  three  successive 
terms,  during  :i¥hich  he  was  required  to 
prosecute  several  noted  criminal  cases, 
defended  by  some  of  the  best  legal  talent 
of  Ohio.  In  March,  1882,  he  located  at 
Lima,  O.,  where  he  has  since  resided. 
For  many  years  he  has  had  a  large  prac- 
tice, both  civil  and  criminal.  He  has 
appeared  for  the  state  to  assist  in  several 
murder  cases,  and  defended  in  many  ex- 
citing and  important  cases  in  his  own  and 
adjoining  counties.  He  was  elected  circuit 
judge  at  the  last  election  on  the  Republi- 
can ticket,  his  Democratic  competitor 
being  Judge  Norris,  of  Marion.  As .  the 
district  is  reliably  democratic,  we  may 
reasonably  infer  that  Judge  Price  was  an 
exceedingly  popular  candidate. 
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JAMES  I.  AUREAD. 

Judge  T.  I.  Aixread  of  the  second 
circuit,  was  bom  in  Darke  county, 
Ohio,  September  29,  1868.  His  child- 
hood was  spent  upon  a  farm.  Having 
been  educated  in  the  common  schools 
and  the  high  school*  of  Greenville,  he 
entered  the  law  oflSce  of  Judge  William 
Allen,  in  that  city  as  a  student  in  1878, 
and  was  admitted  to  prsictice  by  the 
Supreme  Court  of  Ohio  in  1880.  Im- 
mediately thereafter,  he  entered  the  firm 
of  Allen,  Devor  &  Allread,  an  associa- 
tion which  continued  until  the  spring  of 
1887,  when  he  withdrew  to  form  a  part- 
nership under  the  name  of  Allen.  All- 
read  &  Bickel.  In  the  same  year,  Mr. 
Allen  retired  to  settle  in  Los  Ang^los, 
California.  Allread  &  Bickel  carried  on 
an  the  business  until  January,  1894,  at 
which  time  Mr.  ^ickel  assumed  the  dut- 
ies of  probate  judge.  In  July,  1894 
Judge  Allread  associated  himself  with 
Mr.  S.  R.  Williams  in  the  practice  of  law, 
the  relation  existing  up  to  the  time  of 
his  appointment  Xo  the  circuit  judgeship 
to  fill  the  unexpired  term  of  Judge 
Shauck.  The  selection  was  a  flattering 
testimonial  to  Judge  Allread's  ability 
and  integrity,  and  was  unquestionably 
merited. 


CHARLES  C.  BALDWIN, 

S£LDOM  have  we  been  so  shocked  as 
we  were  by  the  news  that  Judge  Charles 
C.  Baldwin,  of  Cleveland^  of  the  circuit 
court,  was  dead.  On  Friday  we  received 
the  photograph  from  which  his  portrait 
in  this  issue  was  m^de,  and  with  it  a  card 
announcing  his  illness,  Which  we  sup- 
posed was  but  a  temporary  ailment. 
Saturday,  however,  the  news  of  his  death 
reached  and  startled  us.  He  had  caught 
cold  from  exposure  at  the  time  of  the 
big  wind  storm,  but  performed  his  duties 
upon  the  bench  until  the  Wednesday,  a 
week  preceding  his  death.  He  was  not 
supposed  to' be  dangerously  sick  until 
Thursday  night,  and  Friday  night  heart 
failure  occurred,  caused  by  septic  poi- 
soning, and  death  resulted  at  4:35  o'clock 
Saturday  morning. 


Charles  Candee  Baldwin  was  bom  De- 
cember 2,  1834,  at  Middletown,  Conn. 
He  was  the  son  of  Seymour  W.  Bald- 
win and  Mary  E.  Candee  Baldwin. 
When  he  was  but  five  months  old  his 
parents  moved  to  Elyria,  O.  In  1836 
his  mother  died,  too  early  for  his  remem- 
brance. His  father  married  again,  and, 
with  his  family,  returned  to  Connecticut 
in'1847.  In  1856  they  agaiti  removed  to 
Elyria.  The  son,.  Charles,  had  been 
graduated  with  honors  the  year  before 
from  Wesleyan  university,  Middletown. 
He  took  Tip  thef  study  of  law  in  the  Har- 
vard Law  school  and  received  his  de- 
gree of  L.  L.  B.  there  in  1867.  The 
same'  year  he  was  admitted  to  the  bar  in 
Clevielan^i  entering  the,  oflBces  of  S.  B. 
and  J.  F  Prentiss./  He  became  a  part- 
ner later,  and  through  several  changes 
the  firm  became  in  1878,  Baldwin  & 
Ford. 

'  As  a  lawyer,  Judge  Baldwin's  career  . 
was  marked  by  rapid  and  signal  success. 
His  mind  was  3uch.as  to  enable  him  to 
solve  the  most  important  problems  relat- 
ing to  business  and  finance.  Corpora- 
tion and  banking  law  was  especially  his 
study.  He  was  popular  among  the  peo- 
ple, as  was  shown  by  ihe  manner  of  his 
election  to  the  bench  of  the  circuit  court. 
Out  of  160  votes  cast  at  the  convention 
which  nominated  him  in  1884, 142  votes 
were  cast  for  him.  He  was  elected  for 
the  third  time  to  the  circuit  court  bench 
last  fall,  and  up  to  ten  days  before  hi^ 
death  sat  as  the  presiding  judge  of  that 
court. 

Though  eminent  as  a  lawyer  and 
judge,  he  was  active  in  various  pursuits, 
both  in  a  business  and  educational  way. 
Ill  health  compelled  him  in  1870  to  par- 
tially lay  aside  his  active  law  practice. 
He  traveled  in  Europe  for  some  time, 
and  on  his  return  gave  considerable  at- 
tention to  insurance  and  banking.  He 
was  connected  with  the  Liverpool  and 
London  Globe  Insurance  Company,  was 
director  and  vice-president  of  the  Cleve- 
land Linseed  Oil  Company,  and  director 
of  several  banks.  He  held  at  one  time 
the  position  of  trustee  in  two  colleges 
and  was  actively  connected  with  several 
educational  organizations.  The  most 
important  of  the  latter  is  the  Western 
Reserve  Historical  Society,  of  which  he 
was  one  of  the  founders,  and  of  which 


252 


OHIO  LEGAL  NEWS, 


he  was  at  his  death  the  president.  He 
was  elected  to  the  position  to  succeed 
Colonel  Charles  Whittlesey,  a  month 
after  the  latter's  death.  The  leader  of 
November  11,  1886,  speaks  of  the  elec- 
tion of  Judge  Baldwin  as  president  of 
the  society  in  these  words :  "The  selec- 
tion is  one  of  eminent  fitness.  Judge 
Baldwin  has  been  actively  and  intelli- 
gently connected  with  the  society  as  sec- 
retary, trustee,  and  trustee  of  invested 
funds  since  the  formation  of  the  associa- 
tion. He  is  favorably  known  by  histori- 
cal, scientific,  and  antiquarian  societies 
both  in  this  country  and  Europe." 

Judge  Baldwin  gave  much  time  and 
original  research  to  the  work  of  the  His- 
torical Society.  He  wrote  and  trans- 
lated a  number  of  works,  and  the  library 
and  museum  of  the  society  owe  much  to 
his  judicious  selections. 

The  judge  was  a  member  of  the  Pres- 
bjnerian  church.  In  politics  he  was  a 
Republican,  and  was  in  every  way  a 
loyal  citizen,  painstaking  in  all  that  con- 
cerned, the  public  welfare. 

He  married  in  1862  Caroline  Prentiss, 
the  daughter  of  his  law  partner.  His 
wife  and  two  children,  Mr.  Samuel  P. 
Baldwin  and  Mrs.  J.  P.  Sawyer,  survive 
him.  No  sentiment  is  more  appropri- 
ate than  that,  truly  a  good  man  has  gone 
.  to  his  reward. 


ticed  law  in  Galion,  O.,  until  the  spring  of 
1873,  when  he  went  to  Columbus  and 
practiced  law  in  that  city  until  1884,  at 
which  time  he  was  elected  one  of  the 
circuit  judges  for  the  second  circuit.  In 
1888  he  was  re-elected  and  served  as 
chief  justice  of  the  circuit  court  of  Ohio 
for  the  years  1893  and  1894.  Upon  his 
retirement  from  the  bench  he  will  enter 
upon  the  practice  of  his  profession  in 
Columbus,  Ohio. 


GILBERT  H.  STEWART. 

GiLBBKT  H.  Stewart,  was  born 
in  Boston,  Mass.,  March  15,  1847.  His 
p^ents.  afterwards  moved  to  East  Cam- 
bridge, Mass.,  and  he  was  educated 
in  the  Cambridgie  public  schools,  grad- 
U2iting  from  the  Cambridge  high  school 
in  1864  and  entering  Harvard  college 
in  the  fall  of  the  same  year. 

He  left  Harvard  college  in  the  middle 
of  his  junior  year  and  entered  the  Har- 
vard Law  school  and  at  the  same  time 
became  a  law  student  in  the  ofiice  of 
Lorenzo  Merritt,  Esq.,  in  East  Cam- 
bridge. 

In  July,  1867,  he  came  to  Ohio,  enter- 
ing the  oflBce  of  H.  C.  Carhart,  Esq.,  at 
Galion,  O.,  as  a  law  student;  was  ad- 
mitted to  the  bar  in  May,  1869,  and  prac> 


JOHN  J.  MOORE. 

Judge  John  J.  Moore  of  the  third 
circuit,  is  a  native  of  Milton  town- 
ship, Mahoning  county,  Ohio.  Edu- 
cated in  the  common  schools,  and  at 
Mount  Union  college,  he  afterwards 
.studied  law  with  Hon.  S.  W.  Gilson,  of 
Canfield,  Ohio,  forming  a  partnership 
with  that  gentleman  upon  being  admitted 
to  practice  in  the  spring  of  1863.  In 
1866  he  removed  to  Ottawa,  Putnam 
county,  where  a  partnership  with  Hon. 
C.  J*  Swa  resulted,  continuing  until  May, 
1879,  when,  having  been  elected  to  the 
common,  pleas ,  bench,  he  assumed  the 
duties  of  that  position.  In  1883  he  was 
re-elected,  and  in  1884  was  elevated  to 
circuit  judgeship.  He  was  re-elected 
circuit  judge  of  the  third  circuit  in  1881 

Judge  Moore  has  twice  been  a  member 
of  the  Ohio  legislature,  and  in  1839  was 
chosen  president  of  the  Ohio  State  Bar 
association.  He  has  also  been  honored 
as  delegate  to  the  sessions  of  the  National 
Bar  association.  In  politics  the  judge 
has  always  been  a  Democrat.  He  be- 
longs to  no  religious  organization.  In 
early  life  he  married  Miss  Elizabeth  C, 
Patterson,  the  fruit  of  which  union  has 
been  one  son,  Gilson  Moore,  now  in  busi- 
ness at  Ottawa.  At  this  placte  Judge 
Moore  expects  to  resume  the  practice  of 
law  upon  the  expiration  of  his  present 
term  of  office. 


CHARLES  S.  BENTLEY. 

The  subject  of  this  sketch  was  born 
in  Cuyahoga  county,  Ohip,  Septem- 
ber 6,  1846.  On. Charles*  sixth  birth- 
day   his    father  •  died    qf    cholera,    at 
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Birmingham,  Erie  .county,  O.  During 
his  boyhood,  he  resided  most  of  the 
time  on  a  farm,  at  various  places, 
n^ostly  in  Portage  county,  and  attei  ded 
district  schools.  He  was  a  pupil,  a 
short  time,  at  the  **Eclectic  Institute  " 
(now  Hiram  college)  where  Garfield, 
though  in  the  army,  was  styled  '*  advis- 
ing principal,"  he  coming  there  occa- 
sionally and  talking  to  the  students.  In 
the  fall  of  1864.  he  attended  the  East- 
man Business  college,  at  Poughkeepsie, 
N.  Y.  In  the  spring  of  18t58  he  entered 
college  at  Hillsdale,  Michigan,  and  grad- 
uated in  the  classical  course  in  1870. 
Alter  leaving  college  he  engaged  in  the 
lumber  business  at  Allegan,  Michigan, 
and  commenced  the  study  ot  law.  From 
there  he  went  to  Cleveland  and  studied 
in  the  office  of  Hon.  Darius  Cadwell 
He  was  adniitt<.d  to  the  bar  in  Septem- 
ber, 1872.  He  remained  in  Cleveland 
until  February,  1873,  and  then  went  to 
Bryan.  O.,  having  formed  a  partnership 
there  with  the  late  Albert  M.  Pratt.  He 
was  city  solicitor  of  Bryan  and  in  1875 
was  elected  prosecuting  attorney  of 
Williams  county.  He  was  a  successful 
lawyer  and  had  built  up  a  large  practice 
in  Williams  and  adjoining  counties.  In 
1888  he  was  elected  as  judge  of  the  sixth 
circuit,  for  one  year,  and  in  1889  was 
re-elected  for  a  full  term.  In  1894  he 
declined  to  be  a  candid^e  for  renom- 
ination,  to  the  great  regret  of  the  bar 
of  northwestern  Ohio.  His  eminent 
abilities,  and  the  esteem  with  which 
he  is  held  by  the  attorneys  of  the  dis- 
trict, would  have  certainly  assured  him 
a  renomination  had  he  been  willing  to 
accept  it. 

He  was  married  in  1874  to  Belle 
Kempton.  of  North  Adams,  Mich., 
who  died  October  30.  1877.  He  married 
Millie  E.  Logan,  of  Toledo,  his  present 
wife.  July  3,  1889.  His  only  child  is 
Isabel,  a  daughter  of  the  first  wife,  who 
w  now  a  student  of  Hillsdale  college. 

On  retiring  from  the  bench,  the  judge 
will  not  abandon  the  practice  of  law,  but 
will  pursue  his  profession,  probably  at 
Cleveland  or  Toledo. 


C.  B.  HEISERMAN. 
C.  B.  Hbiserman,  judge  of  the  court 
ot  common  pleas,  second  subdivision  of 


the  second  judicial  district  residciii  of 
Champaign  county,  was  biuii  at  Urbana, 
Ohio,  on  the  eighteenth  day  of  Septem- 
ber, 1862.  He  was  educated  in  the 
Urbana  public  schools  and  at  the  Ohio 
Wesleyan  university,  at  Delaware,  tak- 
ing a  four-years'  course  at  the  latter  in- 
stitution and  graduating  therefioin  in 
1884.  A  ter  studying  law  with  Hon. 
George  M.  Eichelberj^er,  at  Urbana.  he 
was  admitted  to  the  bar  in  December. 
1887.  Two  3'ears  later  he  was  elected 
prosecuting  attorney  of  Champaign 
county.  His  re-ekction  for  three  years 
look  place  in  November,  1892.  Having 
been  nominated  for  the  office  of  com- 
mon pleas  judge  at  Piqua,  in  May,  1894, 
his  election  tolh  wed  in  November  of 
the  same  year,  and  within  a  few  days 
thereafter  he  went  upon  the  bench  at  the 
age  of  32  years  and  2  months. 


CHARLES  PRATT. 

Charles  Pratt  was  born  near  Roch- 
ester, N.  Y.,  January  15,  1828.  He  is 
a  descendant  of  old  Puritan  stock,  his 
father  being  a  native  of  Ma.ssachusetts, 
In  1819,  Mr.  Pratt's  parents  mctved  to 
New  York  state,  where  he  waS  born, 
and  fourteen  years  after,  in  1833,  moved 
again  into  the  wilds  of  Michigan,  near 
where  the  town  of  Hudson  now  stands. 
His  earliest  education  began,  of  neces- 
sity, at  home,  a^  in  the  pioneer  days 
of  Michigan  there  was  hardly  a  school- 
house  to  be  found.  Later  he  attended 
the  district  school,,  and  at  the  age  of  six- 
teen went  to  Adrian,  where  he  attended 
a  select  school.  Two  years  later  he  en- 
tered Albion  seminary,  which  alterward 
grew  into  what  is  now  Albion  college, 
where  he  remained  until  twenty-one 
years  old. 

In  1850,  Mr.  Pratt  commenced  his 
legal  studies  by  entering  a  law  office  in 
Adrian,  Mich.,  where  he  remained  for 
.some  months;  then  moving  to  Toledo, 
he  entered  the  law  office  of  Hill  & 
Perigo,  where  he  continued  his  studies 
for  two  years  longer,  at  the  end  of  which 
time  he  was  admitted  to  the  bar.  Shortly 
after  this,  Mr.  Perigo  retired  from  prac- 
tice and  the  firm  of  Hill  &  Pratt  was 
formed,  which  partnership  continued  un- 
til   1870,  although    Mr.   Hill    did    not 
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engage  in  active  practice  after  1861,  when 
he  entered  the  Union  army  as  brigadier 
general.  In  1872  the  firm  of  Pratt  & 
Wilson  was  formed,  of  which  Charles  G. 
Wilson  was  the  junior  partner.  This 
partnership  existed  with  but  slight 
change,  until  Mr.  Pratt's  election  to  the 
common  pleas  bench  last  November, 
and  has  had  an  extended  practice  in  both 
state  and  United  States  courts. 

Mr.  Pratt's  professional  life  has  b^n 
one  of  hard  and  conscientious  work,  and 
to  this  his  success  at  the  bar  is  en- 
tirely attributable.  He  never  devoted 
himself  to  any  specialty  in  the  practice, 
but  has  been  what  might  be  called  a 
general  lawyer. 

Politically,  first  a  Whig,  then  a  Repub- 
lican, he  has  always  been  a  hard  worker 
in  the  inte  ests  of  his  party,  but  has 
never  had  any  desire  for  political  ad- 
vancement, and  the  ofiije  to  which  he 
was  chosen  in  the  recent  election  was 
entirely  unsought,  his  friends  having 
carried  on  his  entire  campaign. 

He  has  been  a  member  of  the  Ohio 
State  Bar  association  ever  since  its  or- 
ganiza'ion  and  has  been  very  actively 
interested  in  its  work.  At  its  last  meet- 
ing, held  in  July,  the  association  elected 
him  its  president  for  the  next  yeaf,  which 
office  he  now  holds.  He  is  also  a  mem- 
l>er  of  the  Lucas  County  Bar  association, 
liaving  served  a  term  as  its  president. 

Mr.  Pratt's  wide  experience  and  untir- 
ing study  in  his  profession  have  fitted 
1)im  admirably  for  the  high  position  and 
responsibilities  he  assumes  and  he  will 
without  doubt  make  a  worthy  successor 
Jto  Judge  R.  C.  Lemmon,  who  has  distin- 
guished himself  throughout  his  long 
service  on  the  common  pleas  bench  as 
a  learned,  impartial  and  incorruptible 
judge.  ■      ■ 

ARTEMAS  B.  JOHNSON. 

Judge  Artkmas  B.  Johnson,  one 
of  the  judges  of  the  court  of  com- 
mon pleas  in  the  first  subdivision  of 
the  tenth  district,  was  born  at  Nor- 
walk,  Ohio,  September  9,  1843.  He 
is  of  New  England  ancestry,  both  of  his 
parents  being  natives  of  Massachusetts 
aiid  having  emigrated  to  Huron  county, 
Ohio,  in  1835.  Judge  Johnson  entered 
the  Freshman    class    of    the   classical' 


course  at  Oberlin  college  in  1860  and 
graduated  from  that  institution  in  1864. 
His  expenses  while  attending  college  he 
paid  himself,  teaching  during  vacations 
and  teaching  classes  in  the  preparatory 
department  of  Oberlin  college.  He 
was  admitted  to  the  bar  at  Wooster, 
Wayne  county,  Ohio,  June  13,  1866,  be- 
ing sworn  in  by  •  Hon.  Jacob  Brinker- 
hoff,  judge  of  the  supreme  court.  He 
located  at  Kenton,  Ohio,  in  August. 
1866,  where  he  has  ever  siuce  resided. 
He  at  once  en'.ered  into  the  active  prac- 
tice of  his  profession  and  continucKl  in 
the  sanre  until  elected  to  his  present  of- 
ficial position.  .  He  was  prosecutiae  at- 
torney of  Hardin  county  from  1868  to 
1872  and  was  admitted  to  practice  in  the 
Supreme  Court  of  the  United  States  in 
September,  1877.  In  June,  1894.  he  was 
elected  President  of  the  Alumni  asso- 
ciation of  Oberlin  college,  his  alm^ 
mater.  Judge  Johnson  was  elected  one 
ot  the  judges  of  the  court  of  common 
pleas  at  the  November  election  in  1B89, 
and  has  been  five  years  upon  the  bench. 
His  official  term  empires  February  9, 
1896.  He  expects  to  return  to  the 
active  practice  of  hi^  profession  at.  his 
home  in  Keipton.  He  will  associate 
iVith  him  his  son  C.  K.  Johnson,  the 
name  of  the  firm  being  Johnson  &  John- 
son. 


.CHARLES  M.  MELHORN. 

Charlbs  M.  Mblhorn,  the  new  com- 
mon pleas  judge  lor  the  first  subdivision 
of  the  tenth  distric\  was  bom  in  Allen 
county.  Ohio,  Nov.  27th.  1866,  and  came 
with  his  parents  in  18ol  to  Hardin 
county,  where  his  father  purchased  and 
settled  upon  the  farm  upon  which  his 
mother  still  resides,  near  what  was  then 
Jamestown,  now  Ada.  His  father,  Mi- 
chael Melhom,  now  deceased,  was  a  sol- 
dier in  the  Mexican  war,  enlisting  as  a 
private  in  Go.  C,  8d  Ohio  Regiment,  and 
in  the  late  war  was  Captain  of  Co.  I, 
136thO.  V.  I. 

A'ter  obtaining  a  common  school  edn- 
catioh,  Charles  engaged  in  teaching. 
Later  he  attended  the  Ohio  Normal  uni- 
versity at  Ada.  where  he  graduated  in 
the  class  of  78.  He  then  began  the 
study  of  law  in  Kenton  in  the  office  of  F. 
C.  and  J.  W.  Dougherty^  land  was  admitted 
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to  practice  in  December,  1880.  In  Feb- 
niarv  following  he  entered  into  copart- 
nership with  A.  B.  Johnson,  which  con- 
tinued until  the  latter  part  of  1884.  In 
1882  Mr.  Melhorn  was  elected  city  solic- 
itor of  Kenton  and  in  1884  he  was  elected 
prosecuting  attorney  of  Hardin  county, 
Ohio,  which  oflSce  he  filled  two  terms 
with  great  credit. 

He  is  a  man  of  great  energy  and  in- 
dustry, of  irreproachable  character  and 
habits,  and  his  professional  attainments 
are  such  as  to  amply  qualify  him  for  the 
office  of  common  pleas  judge. 


industry  formed  in  youth  and  of  an  earn- 
est desire  to  make  the  best  of  every 
opportunity  in  life.  In  politics  he  is  a. 
Republican. 


DAVID  B.  VAN  PELT. 

The  subject  of  this  sketch  was  born 

near  Wilmington,  Ohio,  April  26,  1861. 

He  was  the   second   of  a   family  of  five 

children,  and  was  reared  on  a  farm  and 

inured  to  hard  work  from  boyhood.     He 

attended  the  district  school   for  a   shjrt 

time  each  winter,  applying  his  mind  to 

study  and  standins^  well   in  his  clashes. 

His  father  was  a  member  of  the  51st  O. 

V.  I.,  and  died  in  the  army  in  1866.     His 

mother,  with  the  labor  and  assistance  ot 

the  boys,  continued  to  work   the   far.n 

until  her  death   in   March,  1867.       He 

worked  for  a  while  as  a  farm  hand  and 

then  began  teaching  school.     He  entered 

the  normal  school  at  Lebanon,  Ohio,  and 

graduated  from  that  institution  in  1874 

He  entered   the   law  office  of  Bollin  & 

Sliauck,  of  Dayton.  Ohio,  as  a  student, 

in  1875.     Hon.  Jno.  A.  Shauck,  recently 

elected  to   the   supreme  court,   was  the 

junior  member  of  that  firm,   and   took 

quite  an  interest   in  his  student.    Judge 

Van  Pelt  was  married  in  1876,  andlauj^ht 

the  high  schciol   at   Gerniantown,   Ohio, 

until  February  1878.   when  he  returned 

to   Clinton,    his    native      county,    was 

admitted  to  the  bar  in  April  of  that  year, 

and  entered  upon  the  practice  of  the  law. 

He  formed  a  partnership  with  Mr.  Mills, 

a  member  of  that  bar,   which   continued 

till  his  nomination  for  the  office  of  judye 

of  the  common  pleas  court,  to  which  he 

was  first  elected  in  1 889.     Having  served 

his  first  term  acceptably  he  was  re-elected 

in  1894,  his  second  term  to  bcj;in  in  May 

next.     Whatever  of  success   may  have 

<»nic  to  him  in  his  practice  and  upon  the 

bench  has  been  the  result  of  habits  of 


EL  AM  FISHER. 


JUDGR  Elam  Fisher,  of  the  com- 
mon pleas  court,  for  the  second  sub- 
division of  the  second  district,  was 
reared  upon  a  farm  m  Preble  county, 
Ohio,  which  was  his  birthplace^  July 
26,  184ti.  He  graduated  from  Miami 
Commercial  college,  Dayton,  and  in  1870 
finished  the  classical  course  at  Miami 
university,  Oxford,  going  thence  to  the 
law  department  of  Michigan  university, 
at  Ann  Arbor,  Michigan.  Here  he  com- 
pleted his  preparation  for  the  practice  of 
law  in  1872.  He  has  been  honored  with 
the  degrees  of  A.  B.,  A.  M.,  and  L.  B. 

In  the  war  of  the  rebellion  Judge 
Fisher  was  a  member  of  the  One  Hun- 
dred and  Fifty- sixth  regiment.  Gov- 
ernor Foraker  appointed  him  mem- 
ber of  the  board  of  trustees  of  Miami 
University.  He  w?is  a  n-ember  of  the 
Seventieth  General  Assembly.  For  .<^ome 
time  prior  to  his  election  to  the  common 
pleas  bench,  Judge  Fisher  was  associated 
in  the  practice  of  law  with  Mr.  E.  P. 
Vaughan,  a  young  attorney,  at  Eaton, 
where  they  have  enjoyed  a  lucrative 
business. 


JOHN  C.  HUTCHINS. 

John  C.  Hutchins,  jud^e  of  the 
county  common  pleas  court  of  Cuyahoga 
is  a  native  of  Warren*  Trumbull  county* 
Ohio,  where  he  was  born  May  8, 
1840.  His  father,  Hon.  John  C.  Hutch- 
ins,  represented  the  Trumbull- Ash- 
tabula district  in  congress  from  1858 
to  1863.  Educated  in  the  Wan  en 
public  schools  and  at  Oberlin  college, 
the  young  man  studied  law  in  the  office 
of  his  father,  finishing  his  legal  training 
at  the  Albany  law  college.  Admitted  to 
the  bar  in  1866,  at  Canfield,  Ohio,  he 
practiced  law  at  Youngstown  and  Wari;en 
until  1868.  when  he  removed  to  Cleve- 
lan  I.  There  he  has  since  resided.  The 
people  have  manifested  their  confidence 
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in  him  by  electing  him  to  the  important 
post  of  prosecuting  attorney,  which 
place  he  filled  ironi  1878  to  1880;  by 
selecting  him  for  the  police  judgeship 
from  1883  to  1887 ;  and  finally,  by  ele- 
vating him  to  the  common  pleas  bench 
of  Cuyahoga  county  in  1892.  His  terra 
as  such  judge  expires  in  November  1896, 
whereupon  he  expects  to  resume  the 
practice  of  law  in  Cleveland. 


cratic  party  paid  him  the  compliment  of 
making  no  nomination  against  him,  and 
his  majority  over  the  Populist  candidate 
in  the  subdivision  was  over  17.6l0.  He 
enters  upon  his  new  duties  with  every 
assurance  of  an  useful  and  successful 
career. 


HEl^RY  WILSON  dOULTRAP. 

Henry  Wilson  Coultrap,  elected 
at  the  recent  election  to  the  addi- 
tional common  pleas  judgeship  in 
the  ^third   subdivision   of    the    seventh 

judicial  district,  was  born  in  Morgan 
county,  Ohio,  and  was,  brought  by  his 
parents  to  Vinton  county  when  a  small 
child,  and  was  there  reared  to  early  man- 
hood on  a  farm.  He  entered  the  Ohio 
university  at  Athens,  in  the  fa:l  of  1866 
and  continued  there  for  three  ytars,  with 
the  exception  of  two  leims  that  he  was 
compelled  to  stay  out  and  teach  to  make 
money  to  pay  his  way.  In  the  fall  of 
1869,  lie  entered  the  senior  class  in  the 

.  Ohio  Wesleyan  university  at  Delaware, 
Ohio,  but  in  the  spring  of  1870,  returned 
to  the  Ohio  university,  from  which  in 
stitulion  he  was  graduated  with  honor  in 
the  regular  classical  course  in  the  year 
1871. 

After  his  graduation  he  engaged  in 
teaching  for  one  year.  He  then  read 
law  for  three  years  in  the  office  of  the 
late  Hon.  H.  C.  Jones,  was  admiteed  to 
the  bar.  and  at  once  opened  an  office  in 
Mc Arthur,  and  began  the  practice  of  his 
profession.  Here  by  his  industry,  in- 
tegrity and  ability  he  not  only  soon  built 
up  for  himself  a  most  enviable  and  prof- 
itable practice,  but  for  years  past  has  en- 
joyed the  reputation  of  being  one  of  the 
wisest  and  safest  counselors  at  the  Vin- 
ton county  bar.  He  has  never  held  a 
public  office  before,  and  his  nomination 
and  election  to  the  office  which  he  now 
holds  have  not  only  been  pleasing  to  the 
members  oif  the  bar  generally  through- 
out that  part  of  the  state,  but  have  been 
looked  upon  by  the  people,  irrespective 
of  party,  with  much  favor.     The  Domo- 


NATHAN  B.  BILLINGSLEY. 

Nathan  B.  Billingsley.  of  Lisbon, 
Ohio,  was  born  on  his  father's  farm 
in  Columbiana  county,  Ohio,  October 
9,  1850.  He  attended  the  district 
school  and  Mt.  Utiion  college,  taught 
school,  read  law  at  Lisbon  with  Jonathan 
H.  Wallace,  who  alterwards  became  a 
member  of  congress-and  common  pleas 
judge,  was  admitted  to  the  bar  Septem- 
ber 24,  1873,  and  formed  a  partnership 
with  Judge  Wallace  June  1.  1874.  On 
the  retirement  of  Judge  Wallace  from 
the  bench  November  1,  1885,  the  firm  of 
Wallace,  Billingsley  &  Taylor  was 
formed,  Mr.  Taylor  being  the  present 
congressman-elect  from  the  eighteenth 
congressional  district  of  Ohio.  Judge 
Wallace  died  October  29.  1892,  and 
after  his  death  the  firm  became  Billings- 
ley  &  Taylor,  and  so  continued  until 
April  26,  i893,  when  the  subject  of  this 
sketch  was,  without  solicitation  on  his 
pait.  but  at  the  request  of  the  bar  of 
the  counties  of  Columbiana,  Stark  and 
Carroll,  comprising  the  first  subdivision 
of  the  ninth  judicial  district,  appointed 
judge  of  the  court  of  common  pleas, 
vice  Hon.  William  A.  Nichols,  who  died 
April  16.  189  5.  Judge  Billingsley  vi-as 
elected  wiihout  opposition,  November, 
1893,  for  the  residue  of  Judge  Nichols' 
term,  and  November,  1894,  for  the  full 
term. 

Judge  Billingsley  was  married  May  18» 
1876,  to  Miss  Mary  Wallace,  and  has 
three  children. 


EDMUND  B.  KING. 

Judge  Edmund  B.  King  was  bom  in 
Montville,  Medina  county,  Ohio,  July  4^ 
1860,  on  a  farm  which  is  still  owned  by 
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his  father.  ^He  was  raised  as  are  most 
fanner  boj'S,  working  in  the  summer  and 
attending  school  in  the  winter. 

Mr.  King  attended  Oberlin  academy 
and  Baldwin  university,  teaching  school 
in  the  winter,  and  himself  earning  most 
of  the  money  with  which  to  pay  for  his 
education  by  such  labor  on  the  farm  and 
elsewhere.  Altogether  he  taught  school 
some  five  winters.  In  1872  and  1873  he 
studied  law  at  Nor  walk,  Ohio,  being  ad- 
mitted to  practice  in  August  25,  1873, 
by  the  district  court  of  Lorain  county, 
was  nominated  and  elected  prosecuting 
attorney  of  Medina  county  the  same  fall, 
receiving  his  nomination  over  several 
older  competitors,  even  before  his  ad- 
mission to  the  bar.  He  filled  the  office 
with  success,  but  becoming  convinced, 
lie  ought  to  go  to  a  larger  town,  made 
arrangements  for  practicing  his  profes- 
sion at  Sandusky,  and  in  October,  1875, 
removed  with  his  family  (having  mar- 
ried in  February,  1874,  Emma  E. 
Hackett,  of  Milan,  Ohio),  to  that  city 
where  he  has  ever  since  resided  and  suc- 
cessfully practiced  his  chosen  profession. 
He  has  always  been  an  active  Republican 
and  being  an  orator  of  note,  he  has  done 
his  full  share  of  public  speaking  in  ^its 
campaigns.  In  1872  he  made  speeches 
for  the  election  of  Grant  in  almost  every 
school  district  of  his  native  county,  and 
he  has  done  some  speaking  in  every 
political  campaign  since.  He  was  a  can- 
didate for  state  senator  in  1881,  being 
defeated  by  Senator  0*Hagen,  who  was 
running  for  a  second  term,  by  281  votes 
in  a  district  giving^  765  majority  to  the 
Democratic  state  ticket.  He  is  a  mem- 
^r  of  the  different  branches  of  the 
Masonic  Order  and  a  Knight  of  Pythias. 
Since  1879  he  has  been  a  member  of  the 
Ohio  National  Guard,  successfully  filling 
the  position  of  private,  second  lieutenant 
and  captain  in  Co.  B,  16th  Regiment, 
and  for  the  past  six  years  a  major  in  that 
organization. 

He  was  successful  in  the  practice  of 
his  chosen  profession,  and  had  a  wide 
and  exceedingly  lucrative  practice.  He 
took  interest  in  the  State  Bar  association, 
and  was  for  two  years  a  member  and 
chairman  of  the  committee  on  legal  edur 
cation.  At  the  time  of  his  election,  he 
was  of  the  firm  of  "King  &  Hull/'  of 
Sandusky. 


Judge  E.  Rockford  Hoar,  of  Massachusetts, 
ex-Attorney-Geueral  of  the  United  States,  and 
a  brother  of  United  States  Senator  George  F. 
Hoar,  died  recently  at  1  is  home  in  Concord. 
Eie  was  a  distinguished  jurist,  and  a  member  of 
a  family  which  has  for  years  been  promi- 
nently identified  with  public  affairs.  For 
nearly  a  quarter  of  a  century  he  was  a  mem- 
ber of  the  board  of  trustees  of  Harvard  Col- 
lege, }>eing  president  of  the  board  nearly  Ijalf 
of  that  period.  In  March,  1869,  Mr.  Hoar  was 
appointed  Attorney-General  of  the  United 
States  by  President  Grant  and  filled  that  office 
until  June,  1870.  He  was  appointed  a  mem- 
ber of  the  joint  committee  which  negotiated 
the  treaty  between  the  United  Slates  and 
Great  Britain  in  1871. 


The  novel  sight  of  judge,  jury,  attorneys  and 
witnesses  smoking  cigars  during  a  session  of 
court  was  recently  witncfssed  in  the  recorder's 
court  room  at  Detroit,  Mich.  Smallpox  had 
invaded  the  family  of  the  elevator  boy,  and  the 
building  had  been  fumigated  with  sulphur. 
When  the  recorder  arrived  to  open  court  be 
fouiid  the  air  in  his  CQurt  room  almost  un- 
breathable.  He  ordered  the  doors  and  win- 
dows opened  to  scatter  the  fumes,  and  then 
had  a  consultation  with  the  health  department 
when  he  learned  that  tobiicco  smoke  was  a 
good  smallpox  disinfectant  The  recorder 
thereupon  sent  out  for  a  box  of  cigars,  and  the 
court  proceedings  opened  with  recorder,  jury, 
attorneys,  witnesses,  and  court  officers  puffing 
cigars,  which  they  continued  to  do  till  the  end 
of  the  session. 


The.  three  criminal  cases  against  Colonel  A. 
B.  Coit  have  been  assigned  for  trial,  in  the 
Fayette  County  Commop  Pleas  court,  for 
March  2,  1895.  Colonel  Coit,  it  will  be  re- 
membered, was  indicted  by  the  Fayette  county 
grand  jury  on  three  different  counts  for  man- 
slaughter, the  cases  growing  out  of  the  court- 
house trouble  on  the  night  of  Oct  17th  last 
Since  his  indictment  Colonel  Coit  has  been 
under  bond  in  the  sum  of  $7,500  for  ^his  ap- 
pearance. It  is  said  that  his  attorneys, 
Messrs.  Nash  and  Booth,  will  ask  for  a  change 
of  venue  to  some  other  county  in  this  judicial 
subdivision.  Both  sides  are  preparing  for 
trial  and  able  lawyers  have  been  retained  on 
each.  It  will  take  several  weeks  to  hear  the 
case,  as  scores  upon  scores  of  witnesses  will 
have  to  be  beard  and  many  legal  poinU  will 
have  to  be  fully  discussed.  It  is  estimated 
that  the  trial  of  the  case  will  cost  f  15,000. 
Great  interest  will  be  manifested  in  the  out- 
come of  the  trial  thoughont  the  conutry..  - 
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Senator  McOillioray,  of  the  Wisconsin  legis- 
lature, has  introduced  a  novel  measure  in  the 
Senate  of  that  state.  It  provides  for  the  set- 
tlement of  all  disputes  between  neighbors  and 
business  men  without  lawyers  or  the  expense 
of  litigation.  This  is  to  be  accomplished  by 
the  election  annually  of  a  board  of  arbitrators 
in  each  town  and  village  and  in  each  ward  in 
cities,  consisting  of  three  members.  Before 
this  board  shall  come  all  civil  private  suits. 
Each  party  to  the  case  is  to  plead  his  own 
cause  before  the  board,  and  attorneys  will  not 
be  allowed  to  appear  or  make  any  statement 


Walter  W.  Bowen,  a  well  known  member  of 
the  Erie  county  bar,  Sandusky,  Ohio,  died  at 
his  home  February  5.  He  was  born  in  the 
township  of  Akron,  Summit  county,  6hio, 
September  28,  1849.  When  a  small  boy  hte  re- 
moved with  his  parents  to  Townsend,  Huron 
county,  Ohio,  and  there  resided  until  he  ar- 
rived at  man's  estate.  He  attended  school  at 
Oberlin  about  two  years,  and  spent  one  year 
at  Baldwin  University,  Berea,  Ohio,  teaching 
school  at  intervals  to  assist  in  getting  his 
education.  He  studied  law  in  the  office  of 
.Walker  &  Bailey,  at  Norwalk,  and  was  admitted 
to  the  bar  in  August,  1873.  He  soon  after 
{.  moved  to  Sandusky,  where  he  has  since 
resided  and  practiced. 

He  was  elected  prosecuting  attorney  of 
Erie  county  in  1876  and  served  in  the  office 
acceptably  during  1877  and  1878.  He  was 
elected  city  solicitor  of  Sandusky  in  April, 
1881,  and  served' two  terms  in  that  office,  re- 
tiring in  the  spring  of  1885.  Upon  the  estab- 
lishment of  registration  in  cities  of  this  class, 
Mr.  Bowen  was  appointed  on.  June  1,  1889,  by 
Governor  Poraker  as  a  member  of  the  first 
city  bokrd  of  elections,  was  elected  president 
of  the  board  and  has  held  that  office  ever 
since. 

Mr.  Bowen  had  I  ecu  long  and  honorably 
connected  with  the  Order  of  Odd  Fellows, 
being  a  member  of  the  Erie  Encampment  and 
Canton  Perry  No.  27.  He  was  chosen  grand 
master  of  the  grand  lodge  of  Odd  Fellows  of 
Ohio,  ^f  d  served  in  that  office  from  May,  1892, 
until  May,  1893.  He  was  one  of  the  organiz- 
ers of  the  Sandusky  Odd  Fellows'  Temple  As- 
sociation company  and  was  a  director  and 
secretary  from  the  time  of  its  organization  up 
to  his  death.  He  was  also  a  member  of  the 
Order  of  Elks  and  occupied  one  of  the  chairs. 
In  1872  Mr.  Bowen  married  Ellen  C.  Baxter, 
of  Norwalk,  O.,  who,  with  one  Son,  Harry 
Bowen,  18  years  of  age,  survives  him. 


f.  H.  Dickson,  a  prominent  member  of  the 
Lorain  county  bar,  died  recently  at  his  home 
in  Wellington.  He.  was  a  member  of  the 
House  in  the  58th  and  59th  General  Assem- 
blies. 


Judge  P.  B.  Spragae  died  at  his  home  at 
Westerville,  O.,  February  6.  He  was  Probate 
Judge  of  Delaware  county  for  two  terms,  be- 
ginning in  1876,  and  candidate  for  Supreme 
Judge  on  the  populist  ticket  last  fall.  He  was 
a  well  known  and  highly  respected  man. 


A  lively  contest  is  being  made  for  ap- 
pointment to  the  position  on  the  Circuit  bench 
made  vacant  by  the  death  of  Judge  Baldwin. 
Judge  J.  W.  Jones,  and  Senator  William  Clark, 
of  Cleveland ;  Capt  E.  G  Johnson  of  Elyria, 
and  Judges  U.  S.  Marvin  and  N.  D.  Tibballs,  of 
Akron,  were  entered  in  the  race,  but  it  is  said 
that  it  will  go  either  to  Judge  Jones  or  Judge 
Marvin,  Judge  Tibballs  having  declined  in  favor 
of  his  townsman.  Judge  Marvin. 


EJECTMENT  FROM  TRAINS. 

A  conductor  has  the  right,  under 
proper  circumstances,  to  eject  a  passen- 
ger from  a  car;  but  he  would  not  be 
justified  in  exercising  that  right  while 
the  car  was  at  a  high  rate  of  speed,  or 
when  upon  a  high  trestle,  nor  would  he 
be  justified  in  putting  off  a  person  who 
was  blind  or  deaf,  knowing  his  infirmity, 
except  at  a  safe  place.  Upon  like  prin- 
ciples, the  law  would  not  justify  a  con- 
ductor in  putting  off  a  passenger  at  a 
time  and  place,  and  under  conditions  and 
circumstances  which  would  expose  him 
unnecessarily  to  great  peril  of  life  or 
bodily  harm;  and  this,  too,  whether  the 
danger  arose  from  the  natural  infirmity 
of  the  person,  or  was  self-imposed.  If 
the  conductor  did  not  know  of  the  in- 
firmity of  the  person  and  the  peril  at- 
tending the  ejection,  there  would  be  no 
liability  arising  from  the  exercise  of  the 
right  and  performance  of  the  duty.  It 
is  the  fact  of  notice  or  knowledge  of  the 
danger  on  the  part  of  the  conductor^ 
under  such  circumstances,  that  consti- 
tutes the  act  culpable  or  willful. 

This  outline  of  the  right  of  ejectment 
from  cars  in  the  doctrine  recently  an- 
'lounced    by    the    Supreme    Court    of 
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Alabama,  in  Johnson  v.  Louisville  &  N, 
R.  Co..  et  al,  (16  So.  Rep.,  75),  which 
action  was  brought  to  recover  damages 
for  the  death  of  a  passenger  who  was, 
for  drunkenness,  expelled  from  K  train, 
aod  whose  corpse  was  afterwards  found 
beside  the  tracks  near  the  place  of  eject- 
ment. Several  trains,  going  in  opposite 
direction!^,  had  passed  that  point  after 
the  one  from  which  the  passenger  was 
ejected,  and  there  was  no  evidence  show* 
ing  by  which  train  he  was  killed. 

In  discussing  the  facts  of  the  case  the 
court  rightly  urged  that  drunkenness 
does  not  exempt  a  persoti  from  the  re- 
sponsibility of  contributory  negligence. 
If  intoxication  renders  a  person  reckless 
or  indifferent  to  consequences,  br  inad- 
vertent or  thoughtless)  and  he  fails  to 
exercise  due  care,  his  failure  or  omission 
will  not  be  excused  because  superin- 
duced by  his.  intoxication.  The'  lafw 
exacts  from  one  voluntarily  intoxicated 
the  same  care  and  precaution  to  ayoid 
injury  as.it  would  from  a  sober  person  ot 
ordinary  prudence  under  like  -circumr 
stances.         ' 

Mere  intoxication,  which  did  not  take 
away  consciousness  and  the  power  to 
consider  and  understand  the  danger  to 
which  one  was  exposed,  nor  deprive  him 
of  physical'capacity  to  take. care  of  him- 
self and  to  avoid  danger,  would  not 
telieye  l^im  from  the  respopsibility  of 
exercising  due  care  after  he  was  put  off" 
the  train.  .  If  a  party  is  tilled  in  conse- 
qitence  of  such  neglect  of  duty,  recovery 
therefor  cannot  be  had.  The  killing 
under  such  circumstances '  would  be  f  he 
result  of  his  own  negligence  whicl>  prox- 
imately contributed  to  it.  The  facts  in 
each  qise  are  to  be  ascertained  by  the 
jury. — American  Lam^er. 


SUPREVS  COURT  |fOT£S. 

Among  the  .cases  decided  by  the  Snprenie 
Court  this  week  is  thiit  of  the  Cify  6/  Toledo  v. 
John  T,  Newton  et4il.^  involving  the  constitu- 
tionality of  {he  Toledo  natural  gas  bond  bill,, 
which  Iws  been  in  the  courts  for  several  years. 
The  particular  law  involved  was  that  providing 
for  the  issue  of  $120,000  in  btmds  to  pay  part 
of  the  indebtedness  incurred  without  authority 
hy  the  natural  gas  trustees.  The  trustees  had 
heen  authorized^ to  expend  $750/)00  for  laying 
witurat  gas  tnains  tn  andJ  to  .Toledo  ftiid  ex- 


pended that  sum  and  $324,000  besides.  The 
law  was  to  fund  $120,000  of  this  $324,000,  and 
the  Supreme  Court  affirms  the  Circuit  Court 
decision,  which  held  the  law  unconstitutional 
and  reversed  that  of  the  Lucas  county  Court 
pf  Common  Pleas. 

-      '    V 

The  Supreme  Court,  this  week,  decided  the 
interesting  case  of  David  Henderson  v.  Warden 
JameSy  and  Henderson  will  be  compelled  to 
serve  his  unexpired  term.  Henderson  was  sent 
up  from  Cuyahoga  county  for  six  years  and 
after  he  had  been  in  the  prison  some  time  it 
was  discovered'he  was  aa  escaped  prisoner  and 
had  the  balance  of  a  term  from  Warren  county 
to  serve.  He  completed  t'he  Cuyahoga  county 
term  and  then  nndettook  by. habeas  corpus 
proceedings  to: escape  serving  the  earlier 
sentence  on  the  ground  that  it  should  have 
been  served  first.  The  courts  knocked  out  the 
claim.  ♦»♦ 

.  An  interesting^iquestion,  which  will  be  car- 
ried to  Jthe  tTnited  States  Supreme  Court,  is 
found  in  the  case.of  the  Wabash  Railroad  Com- 
pany against  the  city  of  Defiance,  decided  this 
week.  Defiance  undertook  to  change  the  grade 
of  a  street  which  crossed  the  Wabas)i  road  by 
ah  overhead  bridge  so  as  to  make  a  grade  cross- 
ing. The  state  courts  have  held  against  the 
railroad  company,  which  sought  to  restrain  the 
city  from  making  the  grade  crossing. 

•  V 

The  court  affirmed  the  ^edsion  of  the  Qif- 
6x\t  Court  of  Summit  cotuity  in  the  case  of  the 
Akron  Street  Railway  Company  aga!inst  Lida 
M.  DusseU  Miss  Dussel  was  principal  of  an 
Akron  public  sc^obl  and  was  severely  injured 
by  a  street  car  starting  before  she  had  alighted. 
She  sued  for  $20,000  and  received  judgment 
for  $3,00p.     .    '  *»*^  . 

The  case  of  Frederick  Borges  against  the 
city  of  Cleveland  for  damages  arising  from  the 
coustrtiction  of  the  Superior  street  viaduct^ 
was  decided  against  Bqr^es.  Borges  claimed 
his  property  w^s  damaged  to  the  extent  of 
$7,000  by  the  construction  of  the  viaduct.  He 
receives  $300. 

Of  the  tWenty-three  decisions  handed  down 
on  Tuesday  last  hf  the  Supreme  Court,  fifteen 
afivrmed  the  decisions  of  the  circuit  court,  two 
were  reversals,  two  dismissed  by  consent,  and 
four  for  failure  to  file  a  printed  record.  Of  the 
twenty-three  decided,  five  will  be  reported, 
three  of  the  cases  affirmed,  and  the  two  re- 
versed. 
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Prosecuting  Attorney  Metz,  of  Wayne 
county,  has  asked  the  Supreme  Court  for  an 
alternative  writ  in  mandamus  against  Judge 
McCarty;  of  the  Stark  county  judicial  subdi- 
vision, under  extraordinary  circumstances. 

The  dispute  arises  out  of  the  prosecution  of 
Mrs.  Sarah  Snell,  who  with  Wiggins  and 
Brown,  entered  into  a  conspiracy  to  murder 
her  son-in-law,  a  young  farmer  named 
Mackey,  for  his  insurance  money.  MrSi 
Snell's  attorney,  after  the  conviction  of  her 
two  accomplices,  who  are  now  in  the  peniten- 
tiary, secured  a  change  of  venue.  The  Com- 
mon Pleas  Court  in  Wayne  county  assigned 
the  case  to  Stark  county,  but  Judge  McCarty 
refused  to  allow  papers  to  be  filed  in  his  court 
on  the  ground  that  the  change  of  venue  had  to 
be  into  a  county  of  the  same  judicial  subdi- 
vision and  Stark  county  was  not 

The  attorneys  on  both  sides  were  anxious  to 
have  the  case  tried  as  assigned,  but  the  judge 
persisted,  and  as  a  result  Mr.  Metz  will  under- 
take to  mandamus  him  into  filing  the  papers 
«nd  hearing  the  case.  The  question  involved 
fs  new  and  will  excite  no  little  attention 
among  the  attorneys  of  th^  state.  The  Snell 
conspiracy  is  a  famous  criminal  case  in  that 
section  of  Ohio. 
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Causes  on  the  General  Docket  to  and  includ- 
ing No.  3349,  are  called  and  marked  submitted. 
Tuesday,  Fel»ruary  5, 1S9S. 

Oeaaral  Docktt. 

No.  2591.  William  Pulton  v.  Rebecca  Pulton 
Error  to  the  Circuit  Court  of  Cuyahoga  county. 

Bradbury,  J. 

Where  a  divorce,  a  vinculo  has  been  granted 
to  a  husband  on  account  of  the  aggression  of 
the  wife,  and  the  minor  children  of  the  par- 
ties assigned  to  the  custody  of  the  divorced 
wile,  without  an  order  respecting  their  main- 
tenance, and  while  so  in  her  custody  he  fur- 
nished to  them  necepsaries,  she  cannot  recover 
against  her  former  husband,  their  father,  for 
her  expenditures  ic  this  behalf,  in  the  absence 
of  proof  of  a  promise  by  him  to  pay  for  such 
necessaries  or  of  a  request  that  they  should  be 
furnished  to  the  childiren. 

{Pretzinger  v.  Pretxinger,  45  Ohio  St,  452, 
distinguished.) 

Judgment  reversed. 

4224.  David  Henderson  v.  Charles  C. 
James,  Warden.  Error  to  the  Circuit  Court  of 
Franklin  county. 


BUKKETT,  J. 

1.  An  ^scaped  convict,  who  is  convicted  and 
sentenced  to  the  penitentiary  for  another  crime 
may,  at  the  expiration  of  the  latter  sentence, 
be  held  to  serve  out  the  remainder  of  his  first 
sentence. 

2.  A  final  order  of  discharge  on  habeas  cor- 
puSy  may  be  reviewed  and  reversed  on  error.  In- 
a  higher  court 

3.  In  such  case  the  order  of  discharge  may 
be  stayed  by  the  higher  court,  under  section 
6725,  without  fixing  any  terms,  other  than  the 
stay  of  the  execution  of  the  order. 

Judgment  affirmed. 

3965.  The  Wabash  Railroad  Company  v. 
The  City  of  Defiance.  Error  to  the  Circuit 
Court  of  Defiance  county. 

Williams,  J. 

1.  Where  part  of  a  county  road  is  taken 
into  a  municipal  corporation  by  the  annexa- 
tion of  contiguous  territory,  it  is  subject  to 
the  control  and  supervision  of  the  municipal 
authorities,  who  may  improve  it,  by  grading,  or 
otherwise,  at  the  expense  of  the  corporation. 
S^rtion  490H,  of  the  Re\nsed  Statutes,  does  not 
apply  to  unimproved  county  roads. 

2.  A  bridge,  in  such  portion  of  the  road 
oyer  a  railroad  track,  constitutes  a  part  of  the 
highway,  and  may  be  removed,  when  the  coun- 
cil deem  it  necessary  for  the  public  convenience 
to  make  the  crossing  at  graoe. 

3.  When  the  resolution  dectaring  the  neces- 
sity of  a  proposed  street  improvement  has  been 
passed,  and  published,  and  notice  thereof  given 
as  required  by  section  2304,  of  the  Revised 
Statutes,  to  an  owner  whose  property  will  be 
taken  or  injured  in  making  of  the  improve- 
ment, and  he  fails  to  file  his  claim  for  compen- 
sation or  damages,  in  accordance  with  section 
2315.  Revised  Statutes,  his  claim  is  waived, 
and  barred. 

4.  An  owner  who  has  been  afforded  an  op- 
portunity of  having[  compensation  and  dam- 
ages assessed  him,  in  the  constitutional  mode 
for  property  taken,  or  injured  in  the  making 
of  a  street  improvement,  but  failed  to  avail 
himself  of  the  opportunity  at  the  proper  time, 
cannot  enjoin  the  improvement,  on  the  ground 
that  compensation  has  not  been  paid  or  ten- 
dered him. 

5.  The  power  conferred  on  municipal  cor- 
porations with  respect  to  the  opening,  improv- 
ing, and  repairing  of  their  streets  and  public 
ways,  are  held  in  trust  for  public  purposes,  &nd 
are  continuing  in  their  nature,  to  be  exercised 
from  time  to  time  as  the  public  interest  may 
require,  and  they  cannot  be  granted  away  or 
relinquished,  or  their  exercise  suspended,  or 
abridged,  except  when,  and  to  the  extent  legis- 
lative authority  is  experssly  given,  to  do  so ; 
such  authority  is  not  given  by  section  3283  of 
the  Revised  Statutes. 

6.  Every  grant  in  derogation  of  the  right 
of  the  public  in  the  free  and.unobstructed  use 
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of  the  streets,  or  restrictive  of  the  control  of 
the  proper  agencies  of  the  municipal  body 
over  them,  or  of  the  lef^itimate  exercise  of 
their  powers  in  the  public  interest,  will  be 
construed  strictly  against  the  grantee  and  lib- 
tcrally  in  favor  of  the  public,  and  never  ex- 
ended  beyond  its  express  terms,  when  not  in- 
dispensable to  give  effect  to  the  grant. 

7.  An  ordinance  which  mi  terms  authorizes 
a  railroad  company  to  erect  new  bridges  of 
a  specified  description,  over  the  track  of  its 
railway  where  it  crosses  designated  streets, 
the  bridges  to  be  kept  in  repair  by  the  com- 
I>any,  does  hot  divest  the  municipial  authori- 
ties of  their  control  over  the  streets,  nor  im- 
pair their  power  to  improve  the  same,  nor  en- 
title the  railroad  company  to  perpetually 
maintain  the  brid{^es  as  constructed  ;  but  the 
ordinance  and  privilege  granted  by  it  are  sub- 
ject to  a  proper  exercise  by  the  municipal 
body  of  its  power  to  improve  the  streets,  and 
make  such  changes  in  the  grades  as  may  be 
necessary  to  subserve  the  public  interest 

8.  The  comparative  dangers  in  the  use  of 
jrrade  and  overhead  crossings,  and  the  rela- 
tive public  benefits  and  private  disadvantages 
that  may  result  from  a  contemplated  improve- 
ment of  the  streets,  are  matters  for  the  con- 
sideration of  the  members  of  the  council, 
who  are  the  sole  judges  of  th^^  propriety,  ns 
we«.  Bs  of  the  necessity  of  the  improvement, 
and  their  decision,  when  not  transcending 
their  powers,  nor  induced  by  fraud  is  not 
subject  to  judicial  revision. 

9.  When  a  case  is  tried  to  the  court,  the  ex- 
tent to  which  expert  testimony  shall  be  re- 
ceived, rests  largely  in  its  discretion. 

Judgment  affirmed. 

2828.  Elizabeth  C  Estabrook  v.  J.  C.  Royon, 
Guardian.  Error  to  the  Circuit  Court  of 
Shelby  county.  • 

MiNSHALL,  J. 

No  forfeiture  of  the  estate  of  a  life  tenant 
accrues,  under  section  2.^52,  Revised  Statutes,, 
from  the  failure  of  the  tenant  to  pay  the 
taxes  on  the  land,  in  consequence  of  which 
the  land  is  sold  at  delinquent  tai^  sale,  where, 
by  reason  of  errors  or  irregu  arities  in  levy- 
ing the  tax  or  in  making  the  sale,  no  valid 
deed  can  be  made  by  the  auditor  to  the  pur- 
chaser at  the  tax  sale. 

Judgments  of  the  courts  below  reversed, 
and  cause  remanded  to  the  common  pleas  for 
lurther  proceedings. 

WaLUMs  and  Bradbury,  JJ.,  disseuL 

3815.  The  City  of  Cincinnati  et  al.  v.  Henry 
Batsche  et  al.  Error  to  the  Superior  Court  of 
Cincinnati  in  General  Term. 

DiCKMAN,  C.  J. 

Where  a  city  appropriates  land  for  the  pur- 
pose of  widening  a  part  of  a  street,  and  provides 
by  ordinance  that  the  cost  and  expenses  ot  the 
appropriation  shall  be  assessed  by  the  foot 
front,  upon  the  lots  and  lands  abutting  upon 
the  part  widened,  and  upon  other  lots  and 


lands  abiriing  upon  the  line  of  such  street  be-- 
tween  certain  designated  points,  such  abutting 
lots  and  lands  being  declared  by  the  council 
to  be  those  which,  in  its  opinion,  will  be  spe- 
cially benefited  by  the  appropriation — Held:- 

1.  That  the  assessment  will  be  deemed  to 
be  on  the  foot  front  plpu,  as  distinct  from  an 
assessment  in  proportion  to  the  benefits  that 
niay  result  from  the  improvement,  or  accord- 
ing to  the  value  of  the  property  assessed,  as 
provided  by  section  2264  of  the  Revised  Stat- 
utes. 

2.  The  assessment  will  be  held  valid  and 
binding  only  as  to  such  lots  and  lands  as 
abound  and  abut  on  the  improvement 

3.  The  improvement,  within  the  statutory 
meaning,  has  reference  to  the  specific  things 
of  the  definite  location  which  is  aone  or  added 
to  the  street  whereby  it  is  improved.  The 
term  is  not  to  be  Applied  indiscriminately 
to  any  part  of  the  street  because  it  may  have 
been  improved,  in  the  sense  of  liavjng  been 
benefited,  by  a  change  or  addition  made  else- 
where on  the  street 

4.  Where  a  strip  of  .ground  from  one  side 
of  a  street  is  appropriated  for  the  purpose  of 
widening  such  street,  the  lots  and  lands  front- 
ing on  the  opposite  side  of  the  street  at  the 
part  widened,  will  be  held  to  abut  on  the  im- 
provement, although  the  street  may  intervene 
between  the  abutting  lots  and  lands  and  the 
strip  of  ground  appropriated. 

Judgment  affirmed,  with  modification.. 

4355.  The  State  of  Ohio  v.  Edward  Kendle. 
On  exceptions  by  the  Prosecuting  Attorney  to 
the  rulings  of  the  Court  of  Common  Pleas  of 
Brown  county. 

MiNSHALL,  J. 

The  act  of  the  General  Assembly  requiring 
the  common  pleas  judges  of  the  several  subdi- 
visions of  the  common  pleas  districts  of  the 
state,  to  appoint  jury  commissioners  for  the 
coutlties  in  their  respective  su1)divisions,  passed 
April  23,  1894  (Pl  Ohio  Laws,  170),  is  not  in 
conflict  with  any  of  the  provisions  of  the  con- 
stitution of  the  state,  and  is  a  valid  law. 

Exceptions  sustained. 

2916.  L.  Mozart  Chaffee  v.  Elizabeth  Poster. 
Error  to  the  Circuit  Court  of  Summit  county. 

MiNSHALL,  J. 

The  purchaser  of  an  estate  in  remainder  at 
a  sale  on  foreclosure  of  a  mortgage  upon  the 
estate,  made  subject  to  the  life  estate  on  which 
the  remainder  is  limited,  cannot  claim  a  for* 
feiture  of  the  life  estate  from  a  sale  of  the 
lands  at  delinquent  tax  sale  and  a  failure  to  re- 
deem within  the  time  prescribed  by  section 
2852,  Rev.  Stat,  when  the  omission  occun^ed 
prior  to  the  foreclosure,  and  there  is  nothing 
to  ahow  but  that  the  forfeiture  was  waVed  by 
the  mortgagor. 

Affirmed. 

Williams  and  Bradbury,  JJ.,  dissent 

2515.  Joshua  Thomas  v.  John  W.  Pawcett 
&  Co.  Error  to  the  Circuit  Court  of  Cuya« 
hoga  county.    Judgment  affirmed. 
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2528.  Frederick  Borges  v.  The  City  of 
Cleveland.  Error  to  the  Circuit  Court  of  Cuy- 
ahoga county.    Judgment  affirmed. 

2769.  George  R.  McParland,  adni*r,  v. 
George  W.  Harper  et  al.  Error  to  the  Circuit 
Conrt  of  Greene  county.    Judgment  affirmed. 

3193.  The  Akron  Street  Railroad  Company 
V.  Lida  M.  Dussell.  Error  to  the  Circuit  Court 
of  Summit  county.    Judgment  affirmed. 

3242.  The  City  of  .Toledo  et  al,  v.  John  T. 
Newton  et  al.  Error  to  the  Circuit  Court  of 
Lucas  county.    Judgment  affirmed. 

3250.  J.  Stanley  Winget  v.  E.  E.  Burton. 
Error  to  the  Circuit  Court  of  Franklin  county. 
Judgment  affirmed. 

8311.  Lizzie  Dean  et  ai.  v.  John  Callender 
et  al.  Error  to  the  Circuit  Court  of  Franklin 
county.  Dismissed  by  consent  at  cost  of  de- 
fendants in  error. 

3315.  Lizzie  Dean  et  al.  v.  Annetta  Downs 
et  al.  Error  to  the  Circuit  Court  of  Franklin 
.  county.  Dismissed  by  consent  at  cost  of  de- 
fendants in  error. . 

:i805.  The  City  of  Cincinnati  et  al.  v.  Joseph 
Kleine  et  al.  Error  to  the  Circuit  Court  of 
Hamilton  county.    Judgment  affirmed. 

3998.  The  City  of  Cincinnati  and  Datiiel  W. 
Brown,  City  Auditor  v.  Daniel  Bartley  et  al. 
Error  to  the  Circuit  Court  of  Hamilton  county. 
Judgment  affirmed. 

3999.  Daniel  Bartley  et  al.  v.  The  City  of 
Cincinnati  and  Daniel  W.  Brown,  City  Auditor. 
Error  ,to  the  Circuit  Court  of  Hamilton 
county.'    Judgment  affirmed. 

4068.  Peter  M.  Butt  v.  John  Chambers. 
Error  to  the  Circuit  Court  of  Athens'  county. 
Judgment  affirmed;  one  of  the  grounds  of 
refusal  by  the  Circuit  Court  being,  that  the 
verdict  of  the  jury  was  not  sustained  by  suffi 
eient  evidence.  Other  questions  not  passed 
upon. 

4163.  Alice  E.  Cullers,  adm*x,  v.  The  Balti- 
more &  O.  R.  R,  Co.  Error  to  the  Circuit 
Court  of  Licking  county.  Judgment  affirmed. 
Minshall,  J.,  dissents.' 

4162.^  The  Sharon  Boiler  Wbrks  (Limited) 
V.  Eugene  McCarthy.  Error  to  the  Circuit 
Court. of  Cuyahoga  county.  Judgment  af- 
firmed. Dickman,  C.  J.^  and  Burkett,  j.,  dis- 
sent 

4273.  The  .  Pennsylvania  Co.  v.  Joseph 
Smith,  adm*r.  Error  to  the  Circuit  Court  of 
Trumbull  county.  Dismissed  for  failure  to 
file  printed  record. 

4281.  Albert  O.  Barnes,  trustee,  etc.,  v. 
Leonard  Rowland  et  al.  Igrror  to  jthe  Circuit 
Ciurt  of  Harrison  county.  Dismissed  for 
failure  to  file  printed  record. 

4293.  The  Ohio  Southern  R.  R.  Co.  v.  Henry 
E.  Bateman.  Error  to  the  Circuit  Court  of 
Clark  county.  Dismissed  for  failure  to  file 
printed  record. 

4299.     Margaret  Rockwell  v.  Jabez  Thomas 
«t  al.    Error  to  the  Circuit  Cbuit  of  Jackson 
'  county.     Dismissed  for   failure  to  file  printed 
record 


Motion  Docket. 

2325.  The  SUte  of  Ohio  v.  Stewart  Penn* 
Motion  for  leave  to  file  a  bill  of  exceptions  to 
the  Court  of  Common  Pleas  of  Perry  county 
by  plaintiff.    Motion  allowed. 

2325.  Louisa  Lothschuetz  et  al.  v.  Peter 
Lothschuetz  et  al.  Motion  by  defendants  to 
advance  cause  No.  3451,  on  the  General  Docket. 
Motion  overruled. 

2327.  The  Lake  Shore  &  M.  S.  R'y  Co.  v. 
James  H.  Winslow.  Motion  by  defendant  to 
advance  cause  No.  4367,  on  the  General  Docket. 
Motion  allowed. 

2329.  Lemuel  M.  Southern  v.  Grant  D 
Williams.  Motion  by  defendant  for  additional 
time  to  file  printed  briefs  in  cause  No.  3914,  on 
the  General  Docket.  Motion  allowed.  Time 
extended  to  May  1,  1895,  for  defendant  in  error 
to  file  printed  briefs. 

2330.  Louisa  Lothschuetz  et  al.  v.  Peter 
Lothschuetz  et  al.  Motion  by  plaintiffs  to 
amend  petition  in  error  in  cause  No.  3451,  on 
the  General  pocket    Motion  overruled. 

Causes  filed  in  the  Supreme  Court  since  Jan- 
uary 23, 1^5 : 

4364.  The  village  of  Bellfontaine  v.  Lewis 
Vassaux.  Error  to  the  Circuit  Court  of  Logan 
county.  West  &  West  and  S.  H.  West;  James 
Kernan. 

4365.  The  City  of  Toledo  et  al.  v.  Amelia 
Just  Error  to  the  Circuit  Court  of  Lficas 
county.    C.  F.  Watts;  Geo^P.  ]fcirby. 

4366.  the  City  of  Toledo  et  al.  v.  Wm. 
Sheill.  Erroi  to  the  Circuit  Court  of  Lncas 
county.    Same  attorneys  as  in  4365. 

4367.  Same  v.  Ernest  A.  Eversman.  Error 
to  the  Circuit  Court  of  Lucas  county.  Same 
attorneys  as  in  4366. 

^368.  Same  v.  Annie  Beckler.  Error  to  the 
Circuit  Court  of  Lucas  county.  Same  attor- 
neys as  in  4366. 

4369.  Charles  Hudson  v.  The  State  of  Ohio. 
Error  to  the  Circuit  Court  of  Fairfield  county, 
Brasee,  Dulson  and  (J.  W.  McCleeiy;  John  W. 
Wright 

4370.  The  City  of  Cincinnati  v.  C.  L.  Rog- 
ers. Error  to  the  Circuit  Court  of  Hamilton 
county.    Fred  Hertenstein ;  Wright  &  Wright, 

4371.  The  Stete  of  Ohio  ex  rel.  Ross  W. 
Funck,  Pros.  Att*y  of  Wayne  county  v»  Thomas 
T.  McCarty,  fndge'of  Court  of  Common  Pless 
of  Stark  county.  Mandamus.  J'.  K  Richards, 
Ross  W.  Funck,  Aquila  Wiley,  A.  D.  Metz. 

Alternative  writ  allowed  returnable  February 
21,  1895,  at  8:30  o'clock  A.  M.    ' 

4372.  The  Cincinnati,  Newport  &  Covington 
R'y  Co.  V.  F.  W.  Wood,  receiver. of  The  Mary- 
land Steel  Company.  Error  to  the  Superior 
Court  of  Cincinnati.  C.  B.  Simrall,  Cohen  St 
Mack ;  HoUister  &  Hollister.  ^ 

4373.  The  B.  &  O,  R.  R.  Go.  v.  J.  H.  Smith 
et  al.  Error  to  the  Circuit  Court  of  Licking 
county.    J.  H.  Collins. 
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American  Electrical  Cases. 

Containing  a  collection  of  all  the  important  cases  (excepting  patent  cases) 
decided  in  the  State  and  Federal  Courts,  on  all  subjects  relating  to  the  practical 
uses  of  electricity.  Annotations  to  nearly  every  case.  Reference  from  each  case 
to  others  on  similar  subjects  made  easy.  Series  of  great  practical  value.  Now 
ready,  Volume  1,  1873  to  1886,  contains  loo  complete  reports  and,  in  notes,  mem- 
oranda of  over  30  additional  cases.     Volume  2,  ready  in  March. 

Volume  1,  is  a  Ijandsome  book  of  over  900  pages,  best  law  book  style. 
Price  $6.00. 

Rice^s  Probate  Law  and  Practice. 

American  Probate  Law  and  Practice,  applicable  to  all  the  States.  This 
work  covers  the  whole  range  of  Probate  Law  and  Practice,  and  the  cases  cited  in 
all  instances  are  directly  applicable  to  the  law  as  annunciated  in  the  text.  The 
work  naturally  and  logically  displays  itself  through  twenty-five  chapters,  which 
in  turn  sub-divide  into  nearly  four  hundred  sections,  which  are  indicated  by  catch 
lines. 

It  is  not  only  the  latest,  but  the  most  practical  work  on  Probate  Law  now  on 
the  market. 

Over  800  pages,  price  $6.50  net.     Send  for  circulars. 
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We  wUt  pay  $300  '"'  '  '"^'>- 

SWEET  PEAS,  'dr^lml^isr"  on'y  40c.  a  poumdi 

For  full  particulars  of  $300  offer  and  the  handsomest  and  most  com- 
plete catalogue  of  Flowers,  Vegetables  and  Fruits,  containing  all  old  fa- 
vorites and  cream  of  new  Novelties,  printed  in  17  different  colors,  elegant 
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COMMUIflCATIONS  SOLICITED. 

ContrUmtioHS,  itetfts  of  news  about  courts 
fudges  and  lawyers;  queries  or  comments; 
criticisms  on  various  taw  questions;  addresses 
on  iegat  topics,  or  discussions  upon  points  of 
interest^  as  welt  as  important  decisions,  are 
solicited  from  tnembers  of  the  bar  and  those 
interested  in  legal  proceeainj^s. 


Judge  Munson,  at  Zanesville,  has  decided  that 
boards  of  education  are  bound,  under  our  laws 
to  provide  accommodations  for  all  pupils 
legally  entitled  to  attend  a  school,  who  desire 
to  do  so.  The  suit  was  brought  under  the  law 
which  permits  children  who  are  a  mile  and  a 
half  from  the  school-house  in  their  own  district 
to  attend  the  nearest  school.  The  children 
who  were  kept  out  of  school  are  colored,  and 
the  directors  claimed  the  school-buildings 
could  not  accommodate  any  more  pupils. 


Criminal  business  cannot  be  very  slack  in 
Kentucky,  if  the  showing  in  Montgomery 
county  can  be  considered  as  an  example  of 
what  it  is  throughout  the  state.  The  grand 
jury,  at  Mt.  Sterling,  was  in  session  recently 
fifteen  days,  and  returned  one  hundred  and 
three  indictments,  three  of  which  are  for  lynch- 
ing. 


Attorney-General  Onley's  maxim  is,  "Allow 
no  guilty  man  to  escape."  He  has  decided 
^*t  *•  army  officers  must  pay  income  tax  'on 
^1  moneys  received  for  mileage  in  lieu  of 
quarters  and  rations  when  such  added  to  sal- 
aries reach  $4,000."  That  is,  if  it  costs  an 
army  officer  $200  to  mbve  from  one  distant 
post  to  another  and  he  should  be  allowed  that 
much  with  rations  for  the  time,  he  must  pay 
mcome  tax  just  the  same  as  if  it  went  into  his 
pocket. 


A  ver>'  silirrular  motion  was  recently  filed  in 
the  Circuit  Court  of  Hamilton  county  in  the 
case  of  ^fcCiung  v.  The  North  fictid  Coat  and 
Coke  Compofiw  well  known  as  the  coke  oven 
cases. 

The  plaintiff  h.ul  sued  in  the  Common 
Pleas  Court  for  an  injunction  to  prevent  the 
company  from  further  operating  their  oven. s 
on  the  ground  that  they  were  a  public  nui- 
sance, destiuctive  of  the  health  of  the  people 
of  the  neighborhood  an<l  of  ve.t(etahle  life  in 
that  vicinity  from  the  cifects  of  the  noxious 
gases  and  vapors  arising  from  the  ovens. 
After  a  long  trial  before  Judge  Buchwalter, 
during  which  tnuch  expert  testimony  was 
offered,  a  decision  was  pronounced  by  the 
Common  Pleas  Court  granting  the  injunctioji. 
An  appeal  was  taken  to  the  Circuit  Court,  and 
the  case  heard  there  upon  the  testimony 
offered  below,  and  other  additional  testimony 
added.     See  Ohio  Decisions  Vol.  1,  p.  247. 

That  court  handed  down  its  opinion  a  few 
weeks  ago,  which  was  in  a  line  with  the 
opinion  of  Judge  Buchwalter,  and  giving  the 
defendant  until  the  1st  of  April  to  abate  the 
nuisance. 

The  opitiion  was  announced  by  Judge  Cox, 
and  appeared  to  be  full  and  carefully  consid- 
ered upon  all  the  points  raised  in  the  case. 

The  motion  for  a  new  trial  sets  out,  the 
irregularity  in  the  proceedings  of  the  court 
by  which  the  defendant  was  prevented  from 
having  a  fair  trial,  because  he  cl.iimed  he  was 
entitled  to  a  hearing  of  his  case  before  a  full 
bench  of  that  .  court,  and,  although  begun 
before  a  full  bench  of  three  judges,  he  says 
his  Honor,  Judge  Co*,  was  unable  to  and  did 
not  sit,  save  during  a  small  portion  of  the 
time  the  testimony  was  being  heard,  and  did 
not  sit  at  all  during  the  argument. 

"And,  further,  that  two  judges,  being 
evenly  divided  in  their  opinion  upon  the 
merits  of  the  case,  one  being  in  favor  of 
plaintiff  and  the  other  in  favor  of  the  defend- 
ant, the  deciding  vote  of  said  court  was  cast 
by'  Judge  Cox,  who  waff  legally  disqualified 
from  taking  part  in  the  decision  by  reason  of 
the  fact  that  he  had  been  unable  through 
physical  disability  to  be  present  on  the  bench 
during  the  greater  part  of  the  time  of  the 
trial,  and  had  heard  but  a  small  part  of  the 
evidence  offered  by  the  defendant,  and  not  one 
word  of  the  argument  of  counsel." 

The  motion  is  a  very  novel  one  and  raises  a 
question  tlrat  is  exciting  considerably  interest. 
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LaPayette  Prince,  the  Cuyahoga  county 
farmer,  under  sentence  of  death  for  the  brutal 
murder  of  his  wife,  made  a  desperate  effort  to 
cheat  the  gallows  by  taking  morphine.  Prince 
secured  the  drug  from  a  medical  student  con- 
fined in  the  Cuyahoga  county  jail.  Only  his 
ignorance  of  the  effects  of  the  poison  pre- 
vented 'its  accomplishment.  He  took  too 
large  a  dose  and  the  only  effect  which  it  had 
was  to  make  him  very  sick.  Prince  had  pre- 
viously planned  to  strangle  himself  with  a 
knotted  noose,  which  was  discovered  in  his 
cell.  He  has  been  convicted  but  not  yet  sen- 
tenced. His  crime  was  the  butchery  of  his 
wife  with  an  axe  while  she  was  fleeing  from 
the  house  in  her  night  clothes. 


The  Supreme  Court  is  now  taking  a  vacation 
and  will  reassemble  Monday,  February  IH. 
At  that  time  the  court  will  have  a  new  chief 
'justice,  and  one  new  judge.  Thaddeus  A. 
Min  shall  Mrill  preside  as  chief  justice,  and 
Judge  John  A.  Shauck  takes  the  place  of  re- 
tiring Judge  Dickman,  who  has  been  chief 
justice  during  the  past  year.  The  court,  under 
the  chief  justiceship  of  Judge  Dickman,  has 
made  an  exceptional  record,  more  cases  having 
been  disposed  of  the  past  year  than  in  any 
year  since  the  organization  of  the  court 
Judge  Dickman  will  divide  his  time  between 
Cleveland  and  Columbus  for  the  next  year 
looking  after  his  personal  business  interests, 
which  are  extensive.  He  also  expects  to 
devote  some  time  to  travel. 


The  legislature  of  Michigan,  in  1893,amended 
the  franchise  law  of  that  state  by  including  in 
its  provisions  corporations  organized  outside 
of  the  state,  but  doing  business  in  it  Recently 
the  Supreme  Court,  in  an  opinion,  held  that  the 
law  was  not  applicable  to  those  not  having 
headquarters  in  the  state,  but  who  sold  their 
products  through  traveling  salesmen.  Based 
upon  this  the  Moline  Plow  Company,  of  Mo- 
line,  111.,  made  a  demand  upon  the  state  treas- 
urer for  $400  paid  under  the  1893  law.  The 
treasurer  refusing,  application  was  made  to 
the  Supreme  Court  for  a  mandamus  compel- 
ling such  action,  and  a  hearing  has  been  or- 
dered for  Feb.  12.  It  is  very  probable  that  the 
mandamus  will  be  granted  and  some  $9,000 
paid  to  the  state  treasurer  under  similar  condi- 
tions will  be  refunded.  As  Ohio  has  a  similar 
statute,  the  outcome  of  this  case  will  be  of  in- 
terest to  our  people. 


Conrad  Voigt,a  German  farm  hand  of  Joliet, 
111.,  sued  a  farmer,  for  whom  be  had  worked, 
for  three  dollars  wages.  He  won  the  suit 
After  the  trial  he  became  so  elated  over  his 
legal  triumph  that  he  indulged  freely  in  whis- 
key, and  died  in  four  hours. 


The  Court  of  Common  Pleas  at  Bucyrus 
recently  awarded  Tl,200  to  J.  Klopfenstein,  in 
a  case  against  the  T.  &  O.  C.  R'y  Co.  in  a  case 
very  much  out  of  the  ordinary.  While  on 
duty  the  defendant  fell  into  an  unprotected 
privy  vault  and  he  brought  suit  for  $10,000 
damages.  The  jury,  after  being  out  five 
hours,  compromised  on  $1,200. 

One  Walter  S.  Martin  has  commenced  a  suit 
in  the  Circuit  Court  of  Kane  county,  IllHois, 
against  the  Mat  Pinkerton  agency  for  $10,000 
damages.  In  September,  1893,  the  St  Charles 
Evaporated  Cream  Factory  burned,  involving  a 
loss  of  $60,000.  Martin  was  suspected  of  arson, 
and  some  time  thereafter,  while  in  Chicago, 
was  arrested  by  Mat.  Pinkerton's  detective 
agency  and  put  through  the  sweating  process. 
He  claims  he  was  kept  three  weeks,  part  of  the 
time  chained  to  the  bed.  His  mail  was  inter- 
cepted, and  finally,  when  his  friends  learned 
where  he  was,  the  Pinkertons  ran  him  into 
Kane  county  and  held  him  on  a  vrarrant  prop- 
erly is.sued.  It  is  said  they  compelled  him  to 
sign  a  paper  waiving  all  claims  for  damages. 
On  the  strength  of  an  alleged  confession  Mar- 
tin was  held  to  the  grand  jury  in  February  last 
in  $10,000  bonds,  but  the  case  never  came  to 
trial. 


Mayor  Johnson,  of  Springfield,  Ohio,  has 
commenced  active  work  as  attorney  for  the 
heirs,  scattered  all  over  the  country,  of  the 
James  Holmes  estate,  which  is  said  to  be 
valued  at  about  $400,000,000.  This  is  largely 
in  money  in  the  Bank  of  England.  A  big 
meeting  of  the  heirs  was  held  Wednesday*  at 
Decatur,  111.,  resulting  in  Mayor  Johuson*s 
employment  Holmes  was  a  South  Sea  island 
trader  and  died  in  1727.  An  effort  was  made 
sixty  years  ago  by  American  heirs  to  obtain 
possession  of  the  property,  but  it  was  aban- 
doned on  account  of  the  death  of  the  princi- 
pals. Among  the  prominent  heirs  interested  ' 
in  the  case  are:  Judge  Alfred  Bnnis,  of  Chi- 
cago; Mrs.  Buford,  of  New  York  city ;  Charles 
Nimrod,  a  millionaire  of  St  Louis;  Dr.  Alex.  | 
Holmes  Shaw,  oi  Cincinnati;  Dr.  James 
Baldridge,  cashier  Commercial  Bank  of  Pitls- 
burjf ;  John  Baldridge,  coal  operator  of  Spring- 
field, Ohio,  and  Dr.  T.  J.  McLaughlin. 
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The  circuH  court  oC  Hamilton  connty  has 
Md,  in  the  case  of  City  of  Cincinnati  v.  Stein* 
kamp,  that  the  act  of  the  General  Assembly 
providing  for  fire  escapes,  is  unconstitutional. 
The  ground  of  the  decision  is  that  one  cantfot 
be  deprived  of  possession  of  his  property  ( in 
this  case  for  failure  to  put  up  a  fire-escape) 
without  a  trial  of  the  question  of  his  guilt  or 
iooocence  before^a  jury.  The  act  in  question 
makes  no  provision  for  a  jury  trial,  and  there- 
fore deprives  the  accused  of  one  of  his  consti- 
tational  rights. 

The  school  board  of  Minto,  N.  D.,  employed 
Professor  Alexander  McConnell,  of  Toronto, 
Canada,  to  take  the  principalsbip  of  the  Minto 
schools.  When  Professor.  McConnell  arrived 
recently  to  take  charge  of  the  schools  he  ap- 
plied to  county  superintendent  Woods  for  the 
required  certificate  of  examination.  The 
superintendent  declined  to  grant  the  certifi- 
cate, on  the  ground  that  his  employment  was 
an  infraction  of  the  alien  contract  law.  Mc- 
Connell subsequently  took  a  state  examination 
and  received  a  state  certificate,  but  a  protest 
was  made  by  Minto  people  and  the  matter  was 
referred  to  the  authorities  at  Washington. 
Shortly  after  McConnell  was  arrested  by  Immi- 
grant Inspector  Byford  on  a  warrant  issued  by 
the  secretary  of  the  treasury  requiring  the 
deportation  of  the  school  teacher  to  the  coun- 
try from  which  he  came  and  he  was  taken 
across  the  Canadian  border  line.  The  affair 
has  caused  quite  a  commotion  in  Mint6. 


At  Columbus,  on  Thursday  evening,  Febru- 
ary 7th,  there  was  a  very  pleasant  little  presen- 
tation in  the  courtroom,  and  the  other  mem- 
bers of  the  court  showed  their  appreciation  of 
the  services  of  Judge  Dickman,  the  retiring 
chief  justice,  by  presenting  him  with  a  very 
handsome  set  of  the  "Lives  of  the  Lord  Chan- 
cellors of  England." 


In  the  case  of  the  China  and  Japan  Trading 
Co,  V.  The  United  States  in  the  United  States 
Circuit  Court  at  New  York,  Judge  Coxe  de- 
cided that  bamboo  umbrellas  are  not  dutiable 
either  as  wood  or  as  umbrellas.  He  held  that 
bamboo  is  not  wood,  but  grass,  .and  the  law 
refers  to  common  umbrellas,  *'not  those  for 
decoration."  He  also  decided  that  a  painting 
introduced  to  this  country  merely  for  exhibi- 
tion is  not  subject  to  duty,  even  though  the 
owner  of  the  painting  is  a  member  of  the  cor- 
poration that  is  exhibiting  it. 


Judge  Lillibridges's  court  room  in  Detroit, 
Mich.,  was  recently  opened  with  prayer.  John 
D.  McLaulin,  who  sued  John  J.  and  William 
Divis  for  an  alleged  assault,  was  the  first  wit- 
ness called  to  the  stand.  With  his  bible  under 
his  arm  he  impressively  went  into  the  witness 
box  and,  to  the  astonishment  of  the  court,  at- 
torneys, jury,  and  spectators,  at  once  assumed 
s  religious  attitude,  and  began  to  pray.  James 
H.  Pound,  attorney  for  the  defendant,  was  so 
nonplussed  that  he  neglected  to  make  an  objec- 
tion. Despite  the  exertions  of  the  court  to 
preserve  the  established  decorum  of  the  court 
foom,  the  witness  persisted  in  his  supplica- 
tions. When  the  "amen"  was  reached  Mc- 
Laulin took  his  seat  in  the  witness  box  and 
the  court  room  resumed  its  customary  appear- 
ance. Half  a  dozen  witnesses  testified  that 
McLaulin's  reputation  .  for  truth  and  veracity 
was  bad.  The  trial  tras  concluded  in  the  after- 
noon, when   the  jury    brought    in    a  verdict 

against  McLaulin,   find    no  cause  for  action. 


A  very  novel  question  has  recently  been 
submitted  to  Judge  Pratt,  of  the  Lucas  county 
Common  Pleas  Court,  in  the  divorce  case  of 
Fifuh  y.  Finch,  The  evidence  adduced  shows 
that  the  defendant,  the  husband,  is  now  in 
an  insane  asylum.  He  is  without  guardian,  as 
appears  by  the  record,  and  is  a  party  to  the  ac- 
tion only  as  defendants  are  usually  parties  to 
divorce  proceedings  which  go  by  default  Judge 
Pratt  has  not  yet  decided  whether  a  divorce 
can  be  legally  granted  under  such  circum- 
stances. 


Judge  Wilson,  of  .the  Hamilton  county  Com- 
mon Pleas  Court,  has  held,  on  a  motion  to  dis- 
miss certain  indictments  pending  in  that  court 
against  one  F.  X.  Barrett,  that  where  more  than 
three  terms  have  intervened  since  the  return  of 
an  indictment,  without  bringing  the  case  to 
trial,  the  defendant  is  entitled  to  a  discharge, 
without  regard  to  what  disposition  the  prose- 
cuting attorney  may  have  made  with  reference 
to  the  case. 


Contrary  to  expectation,  Governor  McKinley 
did  not  appoint  a  successor  to  Judge  Baldwin, 
deceased,  last  Monday,  but  deferred  action  un- 
til his  return  from  Albany,  where  he  went  to 
attend  the  Lincoln  banquet.  The  friends  of 
the  different  candidates  thus  get  a  chance  to 
put  in  another  hard  week's  work.  It  is  re- 
ported that  Judge  Marvin,  of  Akron,  is  the 
favorite  and  is  most  likely  to  have  the  call. 
Time  alone  can  determine  the  truth  of  the 
prediction. 


20X 


OHIO  LEGAL  NEWS. 


Suits  liavi'  been  brouj^ht,  in  several  cities, 
iiiuItT  the  "  Wiiin  Law,"  passed  althe  last  ses- 
sion of  the  lejjislature,  prohibiting  the  sale  of 
inloxioanl>  in  brothels,  under  a  penalty  of  .>J')0. 
The  law  ^^ive*^  the  informant  one-third  of  the 
fine,  which  is  niade  a  lien  on  the  i)ropcrty, 
the  same  as  a  delintiuent  Dow  tax. 


A  \cidict  of  f  10,000  was  j^ivcn  ri«;ainst  the  L. 
S.  ^:  M.  S.  R  y  Co.,  at  Cleveland,  recently-,  in  a 
case  bronvcht  for  nej^liijence.  resulting  in  the 
death  of  two  persons.  The  verdict  is  the 
nii'xinunn  amount  allowed  bv  law. 


Suit  has  been  brought  against  the  sons  and 
daughters  of  the  late  ex-president  Hayes,  at 
Fremont.  Ohio,  by  a  lady,  for  :r*2>,000  dam- 
ages, for  permanent  injuries  claimed  to  have 
been  rereived  in  a  runaway  caused  by  a  large 
and  fierce  clog  owned  by  the  Hayes  family. 


The  Senate  Committee  on  Finance  has  author- 
ized a  favorable  report  on  the  House  concur- 
rent resolution  extending  the  time  for  making 
returns  under  the  income  tax  law  from  March 
1  to  April  15,  with  the  following  addition  : 
Be  It  further 

Resolved,  That  in  computing  incomes  under 
said  act,  the  amounts  necessarily  paid  for  fire 
insurance  premiums  and  for  ordinary  repairs 
upon  any  real  estate  shall  be  deducted  from 
the  rents  accrued  or  received  from  such  real 
estate;  and  also 

Resolved,  That  in  computing  incomes  under 
sai<l  act  the  amounts  received  as  dividends  up- 
on the  stock  of  any  corporation,  company  or 
association  shall  not  be  included,  in  case  such 
dividendii  are  also  liable  to  the  tax  of  2  per 
cent  upon  the  net  profits  of  said  corporation, 
company  or  as.sociation,  although  such  tax  may 
not  have  been  actually  paid  by  said  corpora- 
tion, etc..  at  the  time  of  making  returns  by  the 
person,  corporation  or  association,  receiving 
such  dividends.     Be  it  further 

Resolved,  That  no  taxpayer  shall  be  re- 
quired in  his  or  her  annual  return  under  said 
act  to  answer  any  interrogatories  unless  speci- 
fically provided  for  in  said  act. 


The  children  of  the  late  James  G.  Fair  have 
decided  to  contest  their  father's  will.  The 
fight  over  the  Fair  millions  promises  to  be 
long  and  bitter.  All  of  the  leading  law  firms 
of  San  Francisco  are  being  drawn  into  the  con- 
test on  one  side  or  the  other.  According  to 
the  terms  of  the  will,  any  legatee  making  ^ 
contest,  is  to  forfeit  his  share  of  the  estate. 


A  railroad  suit  of  more  than  usual  impor- 
tance and  interent,  in  which  about  $:>00,000  are 
involved,  was  recently  filed  in  the  Supreme 
Court  of  Ohio.  The  title  of  the  case  is  the 
/iiillttnore  <Sf  Ohio  Railroad  Company  v. 
James  H,  Smilh  and  others,  and  grows  out  of 
alleged  debts  of  the  Newark,  Somerset  & 
Straitsville  railroad,  which  was  bought  up  by 
the  Baltimore  &  Ohio.  Smith  and  the  others 
got  verdicts  in  the  lower  courts  for  about  :f2u0.- 
000.  *  About  300  persons  are  interested  in  the 
case  with  Smith.  A  rejx)rt  of  the  decision  of 
the  Circuit  Court  may  be  fomid  on  page  3?^0  oi 
vol.  1,  Ohio  Decisions. 


The  will  of  the  late  Olaf  R.  Olson  of 
Indianapolis,  Ind.,  has  been  filed  for  probate. 
It  was  written  by  Olson  with -a  lead  pencil  on 
paper  that  seems"  to  have  been  torn  from  an 
account  book.  The  will  disposes  of  an  estate 
valued  at  !^220,000.  The  opening  paragraph  of 
the  will  is  as  follows:  "I,  Olaf  R.  Olson, 
hereby  make  the  following  will  and  testameni 
of  my  free  will  and  pleasure.  I  am  in  good 
health  and  know  just  what  I  am  about."  The 
estate  consisted  largely  of  life  insurance, 
though  he  owned  real  estate  valued  at  about 
$100,000.  He  bequeathed  his  fortune  to  blood 
relatives  alone,  providing  that  the  amounts 
given  to  his  daughters  shall  always  remain  in 
their  name  and  never  be  transferred  to  a  hus-  . 
band  in  case  they  should  marry.  The  will 
provides  that  should  the  widow  marry  again, 
the  provisions  of  the  will  as  to  her  shall  be 
void,  and  the  amounts  bequeathed  to  her  shall 
go  to  the  children. 


The  case  of  the  Cineinnati,  Covington  & 
l^eivport  R*y  Company  v.  Frederick  W\  Wood, 
receiver  of  the  Maryland  Steel  Company  of 
Baltimore,  Md.,  has  been  filed  in  the  Ohio 
Supreme  Court.  The  plaintiff  purchased  rails 
from  the  defendant,  agreeing  to  pay  interest 
on  the  deferred  payments,  but  it  refused  to 
make  payment  of  this  interest.  In  the  lower 
courts  judgment  was  given  the  steel  company 
of  $1,223.08. 


Judge  McNeil,  of  the  new  insolvency  court 
of  Hamilton  county,,  has  been  inducted  into 
office.  Under  the  statute  providing  for  the 
establishment  of  the  new  court,  all  insolvency 
cases  pending  in  the  probate  court  of  Hamil- 
ton county  are  transferred  to  the  new  court 
Condemnation  cases  and  other  matters  will  be 
certified  by  the  probate  court  to  the  new  court 
as  occasion  requires. 


THE  LAW  OF  EXTRADITION. 
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CONVICT  MADE  GOODS. 

Law  Foi  bidding  Their  Sale  in  Ohio  is  Unconsti- 
tiitional. 


Judge  Noble  has  handed  down  a  decibion  in 
the   Court    of  Common    Pleas    at    Cleveland 
which  impeaches  the   oonstitutionality    of   a 
law  passed   by   the  Ohir»  General   AsscMiibl} .  | 
making    it     iinlawfnl     to     sell    couvict-ninde  j 
goods,  manufactured  in  the  prisons  of  other  , 
states,  without  first  obtaining  a  license  from 
the  Secretary  of  State  of  Ohio.    The  law  was 
passed  May  19»  1894,  and  went  into  effect  Jan- 
uary 1  of  the  present  year.     Under  this  law 
Frank  P.  Yanders  was  arrest;ed  on  a  warrant 
issu6<l  by  Justice  of  the  Peace  George  R.  Mc- 
Kay, charging  him  with  selling  brushes  made 
in  a  Now  York  peniteutiarj'. 

Judge  Noble,  in  delivering  his  opinion,  said 
that  the  law  was  unconstitutional  in  that  it- 
discriniinated  between  goods  manufactured  in 
tliis  state  and  those  manufactured  outside  the 
state.  The  clause  which  it  is  claimed  was 
violated  is  a  section  of  the  constitution  of  the 
United  States  which  provides  that  Congress 
should  have  power  to  regulate  commerce  with 
foreign  uations  and  among  the  several  states. 
The  decision  maintains  that  "The  doctrine 
w  well  settled  Uiat  power  is  Vested  in  Congress 
alone  to  regulate  commerce  among  the  states 
and  that  the  non-exercise  of  its  power  is  say- 
ing that  commerce  shall  be  unrestricted  and 
that  it  is  not  unrestricted  when  discrimina- 
ting burdens  are  placed  upon  goods  of  foreign 
nianufacture.  A  state  has  not  the  authority 
to  impose  a  burden  upon  foreign  manufac- 
tured goods,  which  is  not  imposed  on  goods 
"Janufactured  within  the  state,  even  though  it 
™iglit  be  justified  under  the  claim  of  police 
?wwer. 

^'o  state  could  levy  or  tax  on  interstate  com- 
merce in  any  form  either  by  way  of  duties 
levied  on  transportation  or  on  the  receipts  de- 
lved from  transportation  or  on  the  occupa- 
tion or  business  of  carrying  it  on.* 
We  shall  publish  the  decision  later,  in  full. 


THE  LAW  OF  EXTRADITION. 

One  of  the  best  argument^  in  favor  of 
some  national   legislation   to   bring  the 


crime  of  train  robbing  and  wrecking 
within  the  Federal  jtirisdiction  was  the 
trial  for  the  extradition  of  Mor;;aufield,. 
the  leader  of  the  ^ang  that  robbed  the 
Adams  Express  in  Virginia — "within  the 
shadow  ol  the  Ca])itol" — only  a  few 
months  ago,  which  lias  jtist  taken  place 
in  Cincinnati  courts. 

Morganfield  is,  from  personal  appear- 
ance's, a  very  desiderate  character.  Al- 
th».»u^h  he  has  been  identified  by  a  link 
of  indis])utable  evidence  as  one  of  the 
men  who  held  up  the  train,  he  main- 
tained a  stolid  indifference,  and  even 
laughed  at  some  of  the  e^'idence  brought 
fortli,  as  though  it  would  have  no  effect. 
It  was  rather  a  dramatic  scene  when  he 
was  brought  in  Judge  M.  F.  Wilson's 
court.  As  will  be  recalled,  he  was  cap- 
tured through  an  accident.  Smart  crim* 
inal  that  he  is,  he  had  an  idea  that  the 
authorities  wotild  look  for  him  upon  the 
arrival  of  the  trains  at  the  depots,  so  he 
jumped  from  the  car  when  a  short  dis- 
tance from  the  city,  but,  being  earl}' 
dawn,  he  made  a  miscalculation,  and  in- 
stead of  landing  on  level  groinid,  louud 
himself  duniptd  into  a  ditch  twenty  leet 
below  the  track.  When  lound  the  next 
diiy  with  a  broken  leg,  the  fact  that  sev- 
eral thousand  dollars  were  on  his  person 
aroused  suspicion.  Further  inquiry  de- 
veloped that  he  was  the  train  robber. 
He  was  placed  under  Jirrest,  and  for  two. 
months  has,  by  rea.son  of  his  injured' 
limb,  been  obliged  to  remain  a  hospital 
prisoner. 

As  stated,  Morganfield  is  a  desperate 
man,  and  he  has  fdund  means  to  emplo)^ 
good  legal  talent  to  resort  to  every  tech- 
nicality of  the  law  to  avoid  his  extradi- 
tion to  the  authorities  of  Virginia. 
There  have- been  a  number  of  trials,  and 
the  object  of  his  counsel  is  clearly  that 
of  delay,  and  we  see  now  the  extraordi- 
nary spectacle  of  a  case,  where  the  iden- 
tity ot  a  prisoner  is  clearly  established, 
taken  from  court  to  court,  and  thus  de- 
feating ,the  ends  of  justice.  The  coun- 
sel's last  effort  was  an  application  for  a 
writ  of  habeas  corpus  before  Judge  M.  F. 
Wilson,  of  the  common  pleas  court  of 
Hamilton  county,  pne  of  the  most  emi- 
nent jurists  versed  in  criminal  law,  and 
he  held  that  Morganfield  should  be  sur- 
rendered to  the  agent  of  the  state  of  Vir- 
ginia.    An  appeal  has  been  taken  to  the 
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next  higher  court,  but  the  ultimate  re- 
sult is  definitely  settled,  and  that  is  that 
Morganfield  will  be  sent  back  to  Vir- 
ginia. It  is  in  one  sense  gratifying  that 
this  question  of  jurisdiction  has  been 
raised,  because  it  demonstrates  that,  at 
the  present  time,  train  robbers  center 
their  operations  at  or  near  state  lines,  so 
that  they  can  escape  to  the  adjoining 
state,  and  thus  avoid  immediate  arrest 
or  .conflict  with  the  officers  of  the  state 
in  which  they  operated.  In  this  way 
many  of  the  robbers  have  escaped  pun- 
ishment, while  awaiting  the  slow  routine 
of  requisition  papers  or  other  steps 
which  are  necessary  preliminaries  to  an 
arrest. 

The  logic  of  these  proceedings  is  that 
it  is  imperative  to  enact,  as  speedily  as 
possible,  the  legislation  now  pending 
before  Congress,  making  the  crimes  ol 
train  robbing  and  wrecking  a  national 
oflFense,  to  be  tried  in  the  United  States 
courts,  and  calling  into  service  United 
States  marshals,  the  secret  service,  and, 
if  necessary,  the  United  States  army — 
and  above  all  of  having  the  effect  of  in- 
spiring that  natural  fear  which  all  crimi- 
nals have  of  the  stern  dispensation  of 
justice  in  the  Federal  courts. 

The  legal  fight  regarding  the  extradi- 
tion of  Morganfield  was  stirring,  and 
has  attracted  so  much  interest  and  the 
points  brought  forth  by  the  defense  were 
of  such  a  nature  as  to  justify  publica- 
tion in  full  of  the  decision  ordering  the 
surrender  of  the  prisoner  to  the  state  of 
Virginia. 

The  first  case  that  I  will  decide  will 
be  the  one  resting  on  the  arrest  of  the 
prisoner  on  a  warrant  of  extradition. 
In  that  case  the  only  points  for  the 
court  to  determine  are  as  to  the  regular- 
ity of  the  papers  and  the  identity  of  the 
prisoner;  /.  e.,  is  the  prisoner  the  per- 
son who  is  indicted  in  StaflFord  county, 
the  one  whom  the  state  of  Virginia  de- 
mands as  a  fugitive  from  justice  ?  The 
state  of  Ohio  requires  that  the  demand 
shall  be  accompanied  by  an  affidavit 
that  the  demand  is  not  made  for  the 
puipose  of  collecting  money.  That  has 
been  complied  with  in  this  case  by  the 
prosecuting  attorney  of  Stafford  county 
with  an  affidavit  to  that  effect. 

The  law  also  requires  that  there  shall 
be  sworn  affidavits  that   the   man    is  a 


fugitive  from  justice,  and  that  also  has 
been  complied  with  by  the  prosecuting 
attorney.  The  law  furthermore  requires 
that  the  demand  shall  be  accompanied 
by  a  copy  of  the  indictment,  certifying 
to  its  authenticity,  by  the  governor  of 
the  demanding  state.  The  papers  in  the 
case  show  that  the  governor  has  certified 
that  the  copy  of  the  indictment,  hereto 
attached,  is  authentic.  In  addition  to 
that,  a  copy  of  the  indictment  is  certified 
to  by  the  judge  and  clerk  of  the  court  of 
Stafford  county  in  accordance  with  the 
act  of  congress. 

One  objection  made  to  the  indict- 
ment is  that  ijt  does  not  appear  that 
it  was  returned  by  the  grand  jury, 
but  the  certificate  of  the  clerk  of  the 
county  court  recites  that  the  copy  to 
which  he  refers  is  that  of  an  indictment 
returned  by  the  grand  jury.  Another 
objection  made  is  that  the  ipdictment 
does  not  appear  to  be  certified  to  as  a 
true  bill  by  the  foreman  of  the  grand 
jury.  On  the  back  of  the  copy  the 
words  **A  true  bill,"  signed  by  the  fore- 
man, will  be  found ;  bujt,  in  addition  to 
that,  the  prosecuting  attorney  of  Stafford 
county  has  called  my  attention  to  the 
case  21  Grattan  {Price  v.  The  Common- 
wealth),  page  846,  where  the  court  oi 
appeals  of  Virginia  decides  that  it  was 
not  necessary  that  the  indictment  should 
be  signed  by  thi'  foreman  of  the  grand 
jury. 

It  is  also  objected  that  the  copy  does 
not  show  that  the  indictment  was  signed 
by  the  prosecuting  attorney  of  Stafford 
county.  The  prosecuting  attorney  has 
again  called  my  attention  to  a  case  in  86 
Virginia  {Brown  v.  The  Commonwealth), 
page  466,  in  which  the  court  of  appeals 
decides  that  it  was  not  necessary  ior  an 
indictment  to  be  signed  by  the  prosecut- 
ing attorney.  The  papers,  therefore,  are 
regular  and  in  proper  form. 

Now  as  to  the  identity  of  the  prisoner 
there  can  be  no  doubt.  (The  court  here 
quoted  at  length  the  testimony  in  the 
proceedings  establishing  the  fact  of  iden- 
tity.) 

As  to  the  second  case — that  of  habeas 
corpus.  The  return  of  the  sheriff  shows 
that  he  holds  the  prisoner  by  virtue  of 
an  extradition  warrant  issued  by  the 
governor  of  the  state  of  Ohio,  and  a  copy 
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of  which  warrant  is  annexed  to  the  re- 
turn. This  makes  a  prima  facie  case  in 
favor  of  the  lawfulness  of  the  detention 
of  the  prisoner.  To  overcome  this 
prima  facie  case  the  prisoner  has  offered 
in  evidence  a  record  which  endeavors  to 
show  certain  points  which  he  claims  res 
judicata  as  to  his  arrest. 

It  appears  that  previous  to  the  serving 
of  the  extradition  warrant  an  affidavit 
was  filed  against  the  prisoner  in  the 
police  court  of  Cincinnati,  charging  him 
with  being  a  fugitive  from  justice.  The 
case  was  continued  in  order  that  the 
authoritieis  of  the  states  of  Virginia 
might  be  notified  that  Morgan- 
field  was  being  held  here.  Afterward  a 
warrant  of  habeas  corpus  was  obtained, 
and  upon  a  hearing  of  the  same,  the 
prisoner  was  discharged.  It  is  claimed 
by  the  prisoner's  counsel  that  these  facts 
are  res  judicata,  and  that  he  cannot, 
therefore,  be  rearrested,  and  must  be 
discharged. 

Whatever  the  law  of  res  judicata 
might  be  in  case  of  habeas  corpus,  it 
does  not  apply  to  extradition  proceed- 
ings. The  one  question  involved  in  those 
proceedings  is  as  to  the  regularity  of  the 
indictment  and  the  indentity  of  the 
prisoner  If  the  prisoner  is  once  dis- 
charged because  the  demand  is  irregular, 
that  does  not  prevent  the  demand  being 
made  in  proper  form;  and  if  once  dis- 
charged because  his  identity  is  not  suffi- 
ciently established,  that  does  not  pre- 
vent his  rearrest  and  the  introduction  of 
further  proof  as  to  his  identity. 

That  a  plea  of  res  judicata  does  not 
apoly  to  proceedings  of  this  kind  is  de- 
cided in  22  Florida,  page  86.  The  same 
point  was  also  virtually  decided  in  the 
case  of  John  Lamey,  othenvise  called 
"  Mollie  Matches,"  who  was  arrested  as 
a  fugitive  from  justice  from  the  state  of 
Illinois,  and  the  courts  of  Ohio 
discharged  the  prisoner  on  the 
ground  that  .  the  extradition  war- 
rant issued  by  the  governor  of 
Ohio  was  invalid  because  it  had  been 
signed  by  the  governor  in  blank.  After- 
ward another  extradition  warrant  was 
properly  issued.  On  the  hearing  of  a 
writ  of  habeas  corpus.  Judge  Harmon,,  of 
the  Superior  Court  of  Cincinnati,  held 
that  the  former  proceedings  were  not  a 
bar  to  a  rearrest,  land  that  the  former  dis- 


charge could  not  be  pleaded  in  bar.  and 
was  not  in  the  nature  of  res  judicata. 
The  case  was  taken  to  the  Supreme  Court 
of  Ohio,  and  the  decision  of  Judge  Har- 
mon was  confirmed. 

But  it  is  claimed  that  by  section  5747  of 
the  Revised  Statutes  of  Ohio  that  a  pris- 
oner who  was  set  at  liberty  upon  a  writ 
shall  not  again  be  imprisoned  for  the 
same  offisnse  unless  by  the  Ipgal  order  or 
process  of  the  court  wherein  he  is  bound 
by  recognizance  to  appear,  or  other  court 
having  jurisdiction  of  the  case ;  or  the 
offense  prevents  a  rearrest  of  the  pris- 
oner. This  section  does  not  apply,  how- 
ever, in  this  case,  because  the  prisoner 
was  not,  by  the  affidavit  filed  against  him 
in  the  police  court,  one  who  is  now 
charged  with  committing  any  offense. 
The  words  "committing  offense"  evi- 
dently intending  committing  any  offense 
in  the  state  of  Ohio. 

The  writ  of  habeas  corpus  will  be  dis- 
missed, and  the  prisoner  will  be  remanded 
to  the  custody  of  the  sheriff  to  be  deliv- 
ered in  accordance  with  the  governor's 
warrant  to  the  agent  of,  the  state  of  Vir- 
ginia. 

A  BLOODY  OATH. 

Adminifltered  In  Reginlar  Chinese  Style  In  a  Chi- 
cago Court. 


A  Chinese  oath  was  recently  adminis- 
tered in  regular  oriental  form  in  a  Chi- 
cago court  in  a  case  where  all  the  wit- 
nesses were  Chinese.  A  black  fowl  was 
procured  and  each  witness  took  a  bowie 
knife,  cut  the  chicken's  head  twice — the 
prosecuting  witness  three  times— and 
dipping,  his  long  nailed  finger  in  the 
blood  rattled  off  a  few  sentences  of  jar- 
gon, vowing  he  would  not  perjure  him- 
self.    The  sentence  freely  translated  is; 

"May  my  soul  be  severed  from  my 
body  as  is  this  fowl's  head  if  I  give  false 
testimony  in  this  case." 

Punk  was  burned  near  the  chicken,  so 
as  to  clarify  the  atmosphere  about  the 
bleeding. bird,  and  so  make  it  easier  to 
tell  the  truth.  After  the  novel  process 
had  been  completed  a  yellow  strip  of 
parchment,  on  which  was  inscribed  in 
Chinese  characters  the  oath  just  taken, 
was  handed  to  each  witness,  who  sub- 
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scribed  his  name  with  a  brush  inserted  I 
in  a  liollow  reed,  which  had  been  dipped } 
into  red  ink,  thus  to  sipiify  that  he ! 
wrote  it  in  blood.  The  oath  is  asfol-j 
lows : 

This  is  the  Chinese  oath  to  notify  God 
in  heaven ! 

The  occurrence  to  accuse  falsely  be- 
tween the-  plaiutift'  and  defendant  at  the 
present  day,  in  the  city  of  Chicago. 
Chan  Sing  Chong,  one  of  the  prose- 
cutors, swore  out  the  warrant  against  the 
five  defendants,  Chan  Lung  Bow,  Chan 
Mon  Yon,  Ing  Young,  Young  Moi  and 
Yuen  Bow,  who  were  arrested  charged 
with  highway  robbery. 

But  the  prosecutor  or  any  witness  or 
defendant  in  this  case  must  give  the  true 
testimony  to  God. 

Everything  true.nothing  not  true.  One 
who  to  benefit  oneself  and  injure  an- 
other, or  to  accuse  falsely  and  not  to  dis- 
tinguish right  frora  vvroUg,  or  to  give 
any  distorted  evidence  in  this  case,  shall 
wish  God  to  punish  him  to  death  or  sud- 
denly strike  him  dead,  so  that  his  corpse 
shall  sink  in  the  ocean  to  everlastuig 
torture,  which  will  gro^  worse  and 
worse. 

The  business  is  not  the  only  success  in 
a  lifetime^  If  any  one'  in  this  case  on 
trial  shall  give  the  true  testimony,  and 
none  other,  and  make  a  fair  tVial  lo  help 
to  a.  fair  judgment— hoping  God  will 
help  the  just  alid  unselfish — God^  shall 
give  him  prbsoerity  in  all  his  life. 

Respectfully  proposed  to  God. 


FUN  IN  LA1)7  IMPORTS. 
Some  of  the  Cases  Furoish  Food  for  Laughter. 


Many  of  the  law  reports  are  full  of 
curious  judicial  slips.  In  a  Georgia  case, 
for  instance,  the  judge,  giving  the  opin- 
ion, says  that  "Montgomery,  C.  J.,  was 
providentially  prevented  from  presiding 
in , this  case."  This  may  have  been  a 
wiiack  at  Montgomery,  C.  J.,  or  at  the 
lawyer  who  argued  it  before  the  weary 
judge.  This  isn't  quite  as  bad.  however, 
as  the  theological  slip  of  a  Nebraska 
judge  in  a  Supreme  Court  case,  in  which 
heboid.^  that  "the  law  presumes  against 
the  carrier  unless  he  shows  that  it  was 


done  by  the  king's  enemies,  or  by  such 
an  act  of  God  as  could  not  happen  by 
the  intervention  of  man."  His  opinion 
of  the  relative  positions  of  God  and  mau 
recalls  the  story  of  the  Adams  county 
justice  who  had,  occasion  to  punish  a 
party  for  gross  ^  profanity  used  in  open 
court.  "For  taking  the  name  of  Al- 
mighty God  in  yain,"  said  this  worthy 
successor  of  Mr.  Justice  wShallow,'*!  shall 
fine  you  $10,  and  for  offending  the  dig- 
nity of  this  court  you  will  pay  a  fine  of 
§i)0  and  costs  or  go  to  jail." 

Lawmakers  furnish  us  quite  as  funny 
mistakes  as  law  writers.  When  the  Su- 
preme Court  of  California  came  to  pass 
upon  the  oharter  of  the  city  of  Oak- 
land, a  few  years  ago.  they  said  of  the 
phraseologN'  of  the  charter  that  "  the 
joint  labors  of'  Malaprop  and  Partington 
could  scarcely  have  made  ^uch  a  colloca- 
tion or  dislocation  of  words  and  sen- 
tences as  did  this  legislator.  Among 
other  things  it  gives  the  board  of  trustees 
power  to  liceu.se  and  suppress  dramshops, 
ho'r.se  racing^  gambling  house,  houses  of 
ill  fame  and  all  indecent  and  immoral 
practices,  show  and  amusements."  Such 
a  license  power  might  do  in  New  York. 
It  scandalized  the  pious  town  of 
Oakland. 

If  clergyman  wish  to  know  their  rat 
ing  in  the  pcMiderous  sheep.skin  tomts, 
they  can  find  it  out  by  beginning  ^"ith 
the  very  earliest  English  law  books  in 
existence.  In  one  of  the  black  Itrtter 
year  books  it  appears  that  some  one  had 
been  so  unkind  as  to  call  a  preacher  a 
fool,  with  a  good  theological  prefix  to  the 
fool.  The  preacher  brought  suit  for 
slander,  and  the  defendant  justified,  as 
the  lawyers  say— that  is,  be  claimed  that 
what  he  said  was  not  slander,  but  gospel 
truth,  and  he  showed  that  the  words 
spoken  could  not  hurt  the  cjerg^mau, 
"for  that  it  was  a  maxim  of  the  common 
law"  that  "a  parson  might  be  a  goo<l 
parson  and  ^till  be  a  fool."  The  couii 
so  heldlbut  said  that  had  the  w^ords  been 
spoken  of  a  lawyer  or  a  doctor  it  would 
have  been  otherwise. 

Lord  Coke,  the  great  fountain  of  our 
common  la>v,  had  little  ixse^fpr  the 
preachers,  and  in  his  third  institute  he 
says  that  in  order  that  the  Carmelite 
friars  of  Flefet  street  nwight  perform  their 
vows  of  chastity,  King  Edward  III  had 
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to  prohibit  all  women  from  passing 
through  a  lane  next  to  the  friar  house. 
Apu'ipos  of  preachers,  an  old  chronicle 
relates  that  when  Alan  de  Neville,  chief 
forester  of  Henry  II  died,  a  certain  mon- 
astery begged  for  some  of  his  great 
wealth.  The  king,  with  fine  religious 
discrimination,  said,-  "I  shall  take  his 
wealth,  but  you  may  have  the  carcass. 
and  the  devil  will  get  his  soul." 

Some  of  the  funniest  things  in  the  law- 
books are  the  far  fetched  authorities  that 
are  cited  to  establish  certain  rulings.  In 
a  case  tried  before  Justice  Forlescue  it 
was  claimed  that  the  other  side  had  no 
right  to  be  heard.  The  judge  decided 
tl.al  it  had.  "I  have  heard  it  observed," 
said  he,  *'that  even  God  himself  did  not 
pass  sentence  upon  Adatn  before  he  was 
given  a  chance  to  defend  himself.  'Adam,' 
says  God,  *  where  art  thou?  Hast  thou 
not  eaten  of  the  tree  whereof  I  com- 
n-.aiided  thee  that  thou  shouldst  not  eat  ?' 
Ar.d  the  same  question  was  put  to  Kve 
also." 

But  for  exciting  legal  reading  the  fa- 
mous case  reported  in  10  Pa.  St.  Report 
easily   takes    first    prize.      Mr.     Justice 
Lewis  thus  disports  himself  on  the  sub- 
ject of  restraining  a  widow  from  marry- 
ing:    "The  principle  of  reproduction," 
he  says,  "stands  next  in  importance  to  its 
elder  born  correlative,  self  preservation, 
and  is  equally  a  fundamental  law  of  ex- 
istence.    It  is  the  blessing  which  tem- 
pered with    mercy   the   expulsion  from 
paradise.     It  was  impressed    upon    the 
human  creation  by  a  beneficent    Provi- 
dence, to  multiply  the  images  of  himself 
and  thus  to  promote  his  own  glory  and 
the  happiness  of  his  creatures.   From  the 
lord  of  the  forest  to  the  monster  of  the 
deep/from  the  subtlety  of  the  serpent  to 
the  innocence  of  the  dove,  from  the  elas- 
tic embrace  of  the  mountain  kalmia  to 
the   descending    fructification    of     the 
lily  of  the  plain,  all  nature  bows  submis- 
sively .to  this  primeval  law.     Even  tl^e 
flowers  which  perfume  the  air  with  their 
fragrance  and  decorate  the  forests  and 
fields  with  their  hues,  are  but  curtains  to 
the  nuptial  bed.      The  principles  of  mo- 
lality, the  policy  of  the   nation,   the  doc- 
trines of  the  common    law,    the   law   of 
i^atiue  and  the  law  of  God  unite  in  con- 
demning as  void  the  condition  attempted 
to  be  nnposed  upon  this  widow." 


In  Afanby  v.  Scott,  a  case  decided  in 
England  in  16(J2,  Mr.  Ju.stice  Wyndham 
thus  prophesies  as  to  what  may  be  ex- 
pected if  a  husband  is  to  be  held  responsi- 
ble for  the  contracts  ot  his  wife.'  His 
objections  are  a  curious  commentary  on 
the  marriage  tie  of  those  days.  Among 
"the  many  inconveniences  which  must 
ensue"  he  specifies  the  following: 

First — The  husband  will  be  accounted 
the  common  enemy,  and  the  mercer  and 
the  gallant  will  unite  with  the  wife,  and 
they  will  combine  their  strength  against 
the  husband. 

Second — Wives  will  be  their  own  car- 
vers, and,  like  hawks,  will  fly  abroad  and 
find  their  own  prey. 

Third — It  shall  be  left  to  the  pleasure 
of  a  London  jury  to  dress  my  wife  in 
such  apparel  as  they  think  proper. 

Fourth — Wives  who  think  they  have 
insufficient  will  liaveit  tried  by  a  mercer 
whether  their  dress  is  not  too  mean,  and 
this  will  make  the  mercer  judge  whether 
he  will  dispose  of  his  own  goods  or  not. — 
Philade/phia  Times. 


SELF  DEFENSE. 


Stale  V.  Evans,  28  S-  W.  R„  8  (Mo.), 
decides  that  one  whose  life  has  been 
threatened  may  arm  himself  and  know- 
i^^gly  g^o  i^ito  the  vicinity  of  the  threat- 
ening party;  and  that  the  mere  fact  that 
he  does  so  in  the  expectation  of  being 
attacked  will  not  deprive  him  of  the 
right  to  take  life  in  self-defense. 

The  decision  seems  a  sound  one.  A 
man  may  surely  go  where  legitimate 
business  calls  him.  although  he  knows 
he  is  likely  to  be  molested.  The  cou;-t 
says,  however:  **The  fact  that  defend- 
ant expected  aii  attack  did  not  abate  one 
jot  or  tittle  his  right  to  arm  himself  in 
his  own  proper  defense,  nor  to  go  where 
he  would,  after  thus  arming  himself." 
Might  not  the  right  to  go  where  his 
enemy  was,  in  such  a  case,  be  made  de- 
pendent on  whether  some  legitimate 
business  called  him  there.^  It  is  said 
that  the  right  to  teke  lile  in  self-defense 
is  founded  oa  necessity  (Foster,  C.  L., 
273).  Is  there  any  real  necessity  when 
the  threatened  party  seeks  out  his  en- 
emy for  the  mere  purpose  of  piovoking 
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by  his  .presence  an  execution  of  the 
threat?  The  principle  that  a  conflict  for 
blood  should,  if  possible,  be  avoided 
seems  a  humane  and  safe  one,  and  the 
text-books  and  cases  are  not  without 
dicta  in  its  support  (1  Bish.  New  Crini. 
Law,  §  869 f  Com,  v.  Crum,  58  Pa.,  9; 
Gilleland  v.  State,  44  Tex.,  366). 

The  following  passage  shows  that 
some  such  idea  was  present  to  the  minds 
of  the  old  lawyers,  and  is  of  interest  in 
this  connection :  "But  if  one  were  threat- 
ened that  if  he  should  come  to  such  a 
market,  or  into  such  a  place,  he  should 
there  be  beaten,  in  that  case  he  could 
not  assemble  persons  to  help  him  go 
there  in  personal  safety,  for  he  need  not 
go  there,  and  he  may  have  a  remedy  by 
surety  of  the  peace"  (Anon.  Y.  B.,  21 
Hen.  VIL  39,  pi.  S^^^)— Harvard  Law 
Review, 


A  RULE  OF  PARTNERSHIP. 

One  partner  cannot  apply  the  funds  of 
the  partnership  to  the  discharge  of  his 
own  separate  pre-existing  debt  without 
the  express  or  implied  assent  of  the 
other  partners.  It  makes  no  difference 
in  such  cases  that  the  creditor  did  not  at 
the  time  know  that  the  fund  was  part- 
nership property.  There  are  a  large 
number  of  cases  which  hold  that  when 
the  creditor  has  knowledge  expressly  or 
impliedly  of  the  fact  that  the  fund  is 
pa,rtnership  property,  the  burden  is  upon 
him  to  show  that  the  partner  had 
authority  to  use  the  fund  to  pay  his 
private  debts.  The  mere  fact  that  the 
partner  states  -that  he  has  the  con- 
sent of  his  copartners  is  not  sufficient. 
Many  courts  go  to  the  extent  of  holding 
that  though  the  separate  creditor  may 
not  have  known  that  the  funds,  used 
were  partnership  funds,  yet  the  rule  ap- 
plies. This  is  titre  in  Connecticut, 
Illinois,  Missouri,  New  Hampshire  and 
Virginia,  and  perhaps  in  other  jurisdic- 
tions. In  England  the  rule  is  that  the 
burden  of  proof  is  on  the  copartner  to 
show  his  dissent  or  want  of  knowledge 
that  his  partner  was  using  the  firm  funds 
ior  the  latter*s  individual  indebtedness, 
while  in  the  New  York  courts  the 
burden  is  on  the  separate  creditor  to 
show  the  assent  of  the  whole  firm.     And 


in  that  state  money  thus  paid  can  be  re- 
covered back  by  the  partnership.  So, 
too,  in  Alabama,  Connecticut,  Missouri 
and  Wisconsin. 

In  deciding  the  case  of  Rogers  v.  Bei- 
tertonet  al,  (27  S.  W.  Rep.,  1017),  the 
Supreme  Court  of  Tennessee  took  oc- 
casion to  review  the  rule  above  pre- 
sented, and,  citing  strong  cases  sustain- 
ing each  proposition,  held  to  what  may 
be  termed  the  New  York  rule.  The 
specific  holding  upon  the  facts  involved, 
was  that  a  check  of  a  firm  delivered  to  a 
creditor  of  both  the  firm  and  the  mem- 
ber thereof  who  delivered  the  check, 
will  be  deemed  to  have  been  given*  in 
payment  of  the  firm  debt,  though  that 
debt  was  not  due  at  the  time  of  delivery, 
and  the  debt  of  the  member  was  over- 
due, there  being  no  evidence  that  the 
firm  consented  that  the  check  should  be 
given  in  payment  of  the  personal  debts 
of  the  partner. 


LIABILITY  OF  AN  ADVOCATE  FOR  DEFAM- 
ATORY WORDS. 

Must  a  lawyer  fight  a  duel  for  words 
spoken  in  debate?  This  question  has 
lately  agitated  the  bar  of  the  French 
capital.  The  occasion  of  it  was  that  an 
advocate  of  that  bar  in  a  speech  charged 
that  the  mother  of  his  client  had  pro- 
cured her  late  husband's  consent  to  the 
marriage  of  their  daughter  with  M. 
Fresch  de  Fels.  by  conniving  at  an  ante-, 
nuptial  trip  to  Italy.  This  was  an  abso- 
lute libel,  and  the  relevancy  of  it  would 
not  be  apparent  to  an  Ajnerican  lawyer, 
whether  it  was  true  or  untrue,  M.  de 
Fels  thereupon  retired-  to  the  robing 
room  of  the  Palais  de  Justice  and  threw 
his  glove  in  the  face  of  the  advocate.  A 
duel  followed,  and  the  lawyer  was 
wounded,  as  he  ought  to  have  been,  and 
hence  the  question  of  professional  eti- 
quette. The  Law  Journal,  of  London, 
refers  to  a  recent  English  decision  to  the 
effect  that  no  action  will  lie  against  an  ad- 
vocate for  defamatory  words  spoken  with 
reference  to  and  in  the  course  of  a  judicial 
inquiry.  We  do  not  understand  that  the 
rule  is  absolute,  or  that  there  is  any  priv- 
ilege whereby  an  advocate  can  go  out  of 
the  line  of  the  issues  to  utter  aspirations 
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upon  the  character  of  third  parties.  It 
is  extremely  important  that  a  lawyer 
should  be  privileged  to  say  whatever  is 
proper  or  necessary  for  his  client,  within 
the  issues  before  the  court,  but  when  he 
goes  outside  of  the  issues  and  attacks  the 
reputation  of  third  parties,  there  is  no 
rule  of  public  policy  that  demands  such 
a  privilege.  The  Law  Jour^ial  suggests 
that  the  best  remedy  for  such  misconduct 
is  "the  still,  small  voice  of  professional 
discipline."  That  would  be  no  remedy 
at  all  in  the  United  States.  On  the  other 
hand,  it  is  a  curious  matter  of  inquiry 
whether  in  any  civilized  state,  the  legal 
profession  is  in  such  a  backward  condi- 
tion that  a  lawyer  is  bound  to  fight  a 
duel  under  any  circumstances  connected 
with  his  professional  misconduct.  Sup- 
pose he  is  held  bound  to  fight,  according 
to  some  theory  of  professional  etiquette, 
and  refuses  to  do  so,  is  he  to  lose  caste — 
is  he  to  be  disbarred?  What  place  has 
the  code  duello  among  lawyers,  or 
among  au^'  law  abiding  people?  It  is 
the  trade  of  the  barbarian,  the  child's 
play  of  grown  up  men.  The  duke  of 
Wellington  was  obliged  to  break  it  up  in 
the  British  army,  because  it  had  reached 
the  intolerable  pass  that  young  officers 
call  each  other  out  for  the  slightest  of- 
fense, even  for  uncon.scious  mistakes. — 
American  Law  Review, 


INTERNATIONAL     LAW     AND    INTERSEA 
COMMERCE. 

The  completion  of  the  Baltic  Ship 
Canal — which  is  constructed  through 
territory  now  exclusively  German,  a  re- 
sult of  the  Schleswig-Holstein  annexa- 
tion— recalls  the  protracted  negotiations 
on  the  subject  of  the  passage  through 
the  natural  waterway  of  the  Sound. 
The  Sound  dues  controversy  was  chiefly 
remarkable  for  the  assertion  of  the  right 
of  free  passage  between  the  North  Sea 
and  the  Baltic,  successfully  put  forward 
oy  the  great  powers  as  against  Denmark. 
It  was  also  noticeable  on  account  of  its 
furnishing  an  instance  of  United  States 
interference  in  strictly  European  con- 
cerns—a refutation  of  the  position 
taken  up  by  so  many  writers  that  the 
recent  projected  American  participation 


in  the  Armenian  inquiry  constituted  an 
unprecedented  move  on  the  part  of  the 
United  States.      As  a  matter  of  fact,  it 
was  the  United  States  interference  that 
brought  to  a  climax  the  long-standing 
controversy  with  Denmark  on  the  sub- 
ject of  the  Sound  dues  on  shipping.     As 
a  consequence,  the  Danish  claim  to  exact 
from  all  ships  passing  through  the  nar- 
row waters  from  the  Baltic  to  the  North 
Sea   was  abandoned  on  payment  of   a 
fixed    sum    by    way    of    compensation. 
Here,  however,  as  a  result  of  increased 
engineering  enterprise,  we  find  a  water- 
way  between  the  two  seas   exclusively 
under  the  control  of  Germany.     No  one, 
so  far,  proposes  to  assert  a  right  of  pas- 
sage over  that  waterway,   such   as  the 
right  of  navigation  through  the  artificial 
channel  of  the  Suez  Canal.      To  what  is 
this  absence  of  claim. attributable?     Is  it 
to  the  fact  that  the  Baltic  Canal  is  in 
Europe,  and  that  there  is  a  greater  sanc- 
tity in  European  territorial  sovereignty? 
Or  is  it  merely  to  the  fact  that  Germany 
is  a  great  power,  whereas  Turkey  and 
Egypt  belong  to  the  decaying  rule  of  the 
Ottoman?       If   Schleswig-Holstein   had 
remained  under  Danish  rule,  would  the 
new  canal  have  become  like  Suez,  an  in- 
ternational possession  ?     A  similar  series 
of  questions  might  be  propounded  in  re- 
spect to  the  projected  Canal  des  Deux 
Mers,  between  the  Bay  of  Biscay  and  the 
Gulf  of  the  Lion,  the  subject  of  inquiry 
by  a  public  commission  in  France.    Like 
the  Baltic  Canal,  the  new  intersea  pas- 
sage is  advocated  on  undisguisedly  mili- 
tary grounds — not  merely  as  a  means  of 
facilitating  commerce.      Gibraltar,  it   is 
said  will  be  greatly  diminished  in    im- 
portance, so  far  as  French  interests  are 
concerned,   by  the  construction  of    the 
Canal    des   Deux    Mers.      International 
law  as  to  ship  canals  is  apparently  going 
to  have  yet  anotlier  chapter  added.     Lat- 
est reports  from  Washington  state  that 
in  the  United  States  Senate  it  has  been 
publicly  announced  that  negotiations  are 
in  progress  between  the  British  and  the 
United  States  governments  on  the  sub- 
ject of  the  construction  of  a  canal  be- 
tween  the  Pacific  and  the   Atlantic  at 
Nicaragua.      A  senator  states  that   the 
British  government  have  no  objection  to 
the  work  being  carried  out  by  the  United 
States  government,  but  the  British  as- 
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sent  is  qualified  by  a  stipulation  that  the 
new  canal  must  be  subject  to  the  same 
regulations  as  to  ireedom  and  neutrality 
-  as  now  appl>^  to  the  Suez  Caiyl.  It  the 
British  govenunent  have  really  assented 
to  this  project,  it  seems  probable  that  in- 
tecocean  communication  will  be  more 
likely  to  bo  attained  than  seemed  prob- 
able a  short  while  ago  on  the  collapse  of 
the  Panama  undertaking.  But  it  is  im- 
portant to  remember  that  there  are  Brit- 
ish treaty  rights  involved.  The  Clayton- 
Bulwer  treaty  has  never  been  admitted 
by  the  British  government  to  be  at  an 
end,  notwithstanding  the  contention-  to 
that  effect  of  some  American  diplomat- 
ists. Tlie  treaty  expressly  provides  for 
the  British  right  of  using,  under  condi- 
tions guaranteeing  order  and  neutrality, 
not  merely  all  interocean  canals,  but  in- 
terocean  railways  constructed  across  the 
isthmus. — 1^X0  JournaL 


TWICE  IN  JEOPARDY. 

If  the  newspaper  accounts  are  correct, 
the  Supreme  Court  of  Connecticut  has  re- 
cently rendered  a  decision  which  will  at- 
tract much  attention.  It  is  reported-that 
in  a  criminal  case  {Siate  v.  l.cf)  the 
state  has  secured  a  new  trial  on  appeal 
for  error  of  law.  In  the  court  below 
the  prisoner  was  acquitted  of  having 
caused  the  death  of  a  patient  by  a  crim- 
inal operation.  By  the  decision  of  the 
Supreme  Court  Jie  is  subjected  to  a -sec- 
ond trial  without  his  consent.  There  is 
no  reason  to  believe  thivS  decision  un- 
sound. The  fifth  amendment  in  the 
United  States  constitution,  providing 
that  no  person  be  "subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of 
life  or  limb "  is  now  admitted  to  be  a 
restriction  on  the  Federal  Government 
alone  (108  Mass.,  5;  7  Peters,  243 ;  20 
How.,  84).  The  constitution  of  Con- 
necticut contains  nothing  on  the  subject, 
so  that  a  statute  providing  for  a  second 
jeopardy  would »be  constitutional  (Green 
Bag,  VI,  378).  Connecticut  has  a  statute 
allowing  the  state  an  appeal  for  error 
of  law  in  criminal  cases  (Gen.  Stat. 
Conn,,  sec.  1037,  being  Conn.  Stat.,  1886, 
ch.  15).  Several  other  states  have  simi- 
lar statutes,  but  they  are  not  construed 


to  give  the  prosecution  a  new  trial  after 
acquittal     (Cf    McClain's     Iowa    Code, 
sees.  5921,  5934;    Bish.  New  Crim.  Law, 
8th  Ed.,  I,  sec.  102-4).     That  is,  however, 
because  of  restrictions  in  the  state  con- 
stitutions as  to  .second  prosecution.s.      In 
Maryland,  where  no  such  restriction  is 
contained  in  the  constitution,  the  state 
has  been  allowed  to  secure  on  writ  of 
error  a  reversal  of  a  judgment  given  iu 
favor  of  the  defendant ;  and  this,  appar- 
ently, in  the  absence  of  a  statute  {State 
V,  Buchayian,  6    Har.    &    J.,   817).       In 
Connecticut   there   is   no  .  constitutional 
diflSculty  in  the  way,  aud  there  does  not 
seem   to  be  any  very  good  reason  why 
the  plain  words  of  the  statute  should 
not  be  given  the  meaning  attached  to 
them   in  State  v.  Lee,  •    As  a  matter   of 
justice,  it  is  difficult  to  see  why  the  state 
should  not  have  a  new  trial  if  there  has 
been   error    in  the  proceedings-      Why 
the   rule  forbidding  a  second   jeopardy 
should  apply  here,  and  not  where  the 
trial  has  been  on  a  defective  indictment, 
is  not  very  plain  as  a  question  of  abstract 
justice.      That  the  /law  is   as  stated   is 
probably  not  to  be  explaiifed  by  the  cir- 
cumstance that  new  trials  came  into  use 
after  the  rule  as  to  a  second   jeopardy 
had  been  settled.     The  law  would  prob- 
ably have  been  the  same  even  had  new 
trials    been    of    ancient    origin.      For, 
until  within  a  comparatively  recent  time, 
carrying  a  criminal  case  up  has  generally 
been  regarded  as  simply  a  further  means 
of  defense.      That  was*  the  continental 
view  also,  to  the  establishment  of  which 
Carpzow  contributed  more,  perhaps,  than 
any  one  else.      It  such  a  view  ever  was 
justified  on  political  grounds  or  grounds 
of  expediency,  it  hardly  seems  to  be  now: 
Has  not  the  time  come  to  put  the  state 
on  the  same  footing  as  the  prisoner  with 
regard  to  all  means  of  modifying  or  re- 
versing a  judgment  and  obtaining  a  new 
trial?     That  is  the  law  generally  on  the 
continent   under    the  code.s.       Such    a 
change   might   be   made   by   statute   in 
several  of  our  states,  where  there  is  no 
jeopardy     clause     in     the     constitution 
(Maryland,  Massachusetts,  Verinont  aud 
Virginia,  and  perhaps  others.     Colorado 
already  has  a  sufficient  provision  in  her 
constitution). 

Although  the  decision  in  the  principal 
case  is  to  be  supported  by  reason  of  the 
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Connecticut  statute,  the  court  seems  in 
one  place  to  use  language  in  very  gen- 
eral application.  It  is  suggested  that 
the  first  jeopardy  is  not  exhausted  until 
all  the  means  have  been  used  to  secure  a 
new  trial-  That  is  not  the  settled  prac- 
tice, and  such  a  view  would  not  be 
likely  to  meet  with  general  acceptance. 
— Harvard  Imw  Rcvicu\ 
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NORRIS  V.   DaINS. 

Conveyance  by  corporation — Mode   of  execu- 
tion. 

Where  an  assignment  of  lease,  in  the  grant- 
ing clause,  purports  to  be  made  in  the  name  of 
a  person  who  is  therein  described  as  \.\\t  treas- 
urer et  an  incorporated  company,  and  such 
named  person,  as  treasurer  of  gnd  in  behalf 
of  such  company,  sets  his  hand  and  the  seal 
of  the  company  to  the  instrument,  the  assign- 
ment will  not  be  held  to  be  the  act  of  the  com- 
pany. 

(Decided  December  18,  1892.) 

Error  to  the  Circuit  Court  of  Meigs 
couniy. 

The  original  action  was  in  ejecttnent, 
brought  by  the  plain.tiff  in  error,  George 
W.  Norris,  against  the  defendant  in 
error,  Dennis  Dains,  in  the  court  of 
common  pleas  of  Meigs  county,  to  re- 
cover possession  of  a  tract  of  land  con- 
taining eighty-three  acres,  more  or  less, 
situate  in  said  county.  Among  other 
defenses  the  defendant  claimed  that  the 
plaintiff,  Norris,  was  seized  of  the  real 
estate  described  in  the  petition  as  there- 
in set  forth,  and,  also,  that  he  was  en- 
titled to  the  possession  thereof. 

Oil  the  trial  before  a  jury,  the  plain- 
tiff to  maintain  the  issue  on  his  part, 
and  to  show  title  in  himself,  offered  in 
evidence  what  purported  to  be  an  origi- 
nal assignment  and  transfer  by  the 
Scipio  Iron  and  Coal  Mining  Company 
(^  corporation  duly  organized)  to  vSaid 
George  W.  Norris,  of  a  certain  lease  for 
the  full  term  of  ninety-nine  years, 
made  by  Isaac  Samuels  to  John  F. 
Augustus,  and  by  said  Augustas  as- 
-'^iRued  and  transferred  to  the  said  Scipio 
^roii  and  Coal  Mining  Company,  and  \ 
which  lease  included  and  covered  the  I 
^and  described  in  the  plaintiff's  petition.  I 


To  the  admission  in  evidence  of  said 
assignment  by  the  Scipio  Iron  and  Coal 
Mining  Company,  the  defendant  ob- 
jected ;  the  court  sustained  the  objec- 
tion, ruled  (Ut  said  testimony^  and  re- 
fused to  let  the  same  go  to  tb  'r  jury,  to 
which  ruling  the  plaintiff"  at'  the  time 
excepted. 

A  certified  copy  of  said  assignment  by 
the  Scipio  Iron  and  Coal  Mining  Cori- 
pany  from  the  records  of  deeds  of 
Meigs  county,  and  7  'Certified  copy  of  the  , 
same  assignment  from  said  records  at- 
tached as  an  e  hibit  to  sundry  deposi- 
tions taken  by  the  plaintiff",  were  also 
offered  in  evidence  by  the  plaintiff,  and 
objected  to  by  the  defendant.  Th€^  court 
sustained  the  objection;  the  testimony 
was  excluded  from  the  jury  and  the  rul- 
*ng  of  the  court  was,  at  the  time,  ex- 
cepted to  by  the  plaintiff'. 

The  following  is  a  cop  of  the  instlrur 
ment  purporting  to  be  an  assignment  of 
said  lease  by  the  Scipio  Iron  and  Coal 
Mining  Company  .to  said  George  W, 
Norris: 

"Know  all  men  by  these  presents  that 
I,  George  F.  Baker,  treasurer  of  .the 
Scipio  Iron  and  Coal  Mining  Company, 
by  virtue  of  the  power  in' me  invested  by 
virtue  of  the  vote  of  directors  of  said 
company  (a  copy  of  which  is  hereto  an- 
nexed) and  in  consideration  of  one  dol- 
lar and  other  good  and  valuable  consid- 
erations to  me  pkid  by  George  W.  Norris, 
of  Chelsea,  in  the  county  of  Suffolk  and 
Commonwealth  of  Massachusetts,  do 
hereby"  sell,  assign,  transfer,  set  over  and 
convey  unto  the  said  Norris,  his  heirs 
and  assigns,  the  foregoing  lease  and  all 
the  right,  title  or  interest  which  said 
company  have  in,  to  or  under  the  same 
and  any  and  all  rights  which  they  may 
have  upon  the  premises  therein  described 
and  the  covenants  therein  contained 
To  have  and  to  hold  the  same  to  the  said 
(reorge  \V.  Norris,  his  heirs  and  assigns 
to  his  a'nd  their  use  and  behoof,  forever 
subject  to  the  conditions  therein  con- 
tained, reserving  to  said  company  the 
right  to  work  and  mine,  the  same  for 
iron  and  coal. 

"/;/  tuitncss  whereof,  I,  the  said  Creorgc 
F.  Baker,  treasurer  zs  aforesaid,  in  be- 
half of  said  compau}',  have  hcreunlo  set 
my  hand  and  the  seal  ot  said  company 
this  eighth  day  of  November  in  the  vc.ir 
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of  our  I/)rd  One  Thousand  Eight  Hun- 
dred and  Sixty-four. 

"George  F.  Baker,* 

*'Treas,  of  the  Scipio  Iron  6f  Coal  Mining  Co. 
"In  the  presence  of 
John  F.  Augustus, 
Jos.  Nickerson. 

{"Scipio  Iron  and  Coal  ^ 
Mining  Company.  \ 
Organized  1864.^*     J 

Vote  of  the  Directors  at  a  Meeting 
Held  October  31, 1864. 
"It  was  voted  that  the  company  lease 
to  Geo.  W.  Norris  their  property  in  Ohio 
for  the  unexpired  term  of  their  lease 
subject  to  the  conditions  and  restrictions 
therein  contained  reserving  to  the  com- 
pany the  right  to  work  and  mine  the 
same  for  iron  and  coal  and  the  treasurer 
is  hereby- authorized  and  empowered  to 
execute  any  and  all  assignments,  deeds, 
leases  or  instruments  which  it  may  be 
necessary  to  execute  in  order  to  perfect 
the  title  of  said  Norris  to  the  same. 

"A  true  copy  of  a  vote  passed  at  a 

meeting  of  the  directors  of  said  company 

at  their  meeting  held  October  81st,  1864. 

Attest'.  Geo.  F.  Baker,  Clerk. 

i  "Scipio  Iron  and  Coal  \ 

Skai«.      \      Mining  Company,     \ 

(     Organized  1864.         j 

*' Commonwealth  of  Massachusetts,  ^  ^^^   j^g^^ 

Suffolk,  ss.:  ) 

"Then  personally  appeared  George  F. 
Baker,  who  executed  the  foregoing  in- 
strument and  acknowledged  thfe  same  to 
be  his  free  act  and  deed  and  the  free  act 
and  deed  of  said  company  before  me. 
"Jos.  Nickerson, 
yuslice  of  the  Peacer 

The  case  having  been  submitted  to 
the  jury,  a  verdict  was  returned  in  favor 
of  the  defendant,  and  judgment  was  ren- 
dered in  accordance  with  the  verdict. 
.The  circuit  court  affirmed  the  judgment, 
and  this  court  is  asked  to  reverse  the 
judgment  of  the  circuit  court.   . 

F,  C.  Russell,  for  PlaintiflF  in  Error. 

Grosvenor  &  Vorhes  and  E.  A.  Guth- 
rie, for  Defendant  in  Error. 
Dickman,  C.  J. 

The  record  shows  that  on  April  25, 
1864,  Isaac  Samuels,  of  Boston,  in  the 
state  of  Massachusetts,  leased  to  John 
F.  Augustus,  a  tract  of  land  situated  in 
Meigs  county  and  state  of  Ohio,  for  the 
term  of  ilinety-nine  3'ears.  The  lease 
was  afterwards,  on  May  12, 1864,  assigned 


by  the  lessee  to  the  Scipip  Iron  and 
Coal  Mining  Company,  a  corporation 
duly  organized,  its  successors  and  assigns, 
for  the  full  term  of  the  demise.  On 
November  8,  1864,  an  instrument  of 
writing  was  executed  in  the  common- 
wealth of  Massachusetts,  purporting  to 
be  an  assignment  of  this  lease  by  the 
Scipio  Iron  and  Coal  Mining  Company, 
through  George  F.  Baker  as  its  treasurer, 
to  George  W.  Norris,  the  plaintiff  in 
error. 

The  only  question  presented  for  our 
consideration,  is,  whether  the  court  of 
common  pleas  erred  in  excluding  from 
the  jury  as  testimony,  the  assignment 
claimed  to  have  bedn  made  by  the  Scipio 
Iron  and  Coal  Mining  Company  to 
George  W.  Norris,  which  was  offered  in 
evidence  at  the  trial  by  the  plaintiff.  In 
other  words,  was  the  assignment  ia  ques- 
tion the  act  of  the  Scipio  Iron  and  Coal 
Mining  Company  ? 

It  appears  from  a  copy  of  the  vote 
written  under  the  assignment  by  the 
company,  that  at  a  directors*  meeting 
held  October  81,  1864,  it  was  voted,  that 
the  company  lease  to  George  W.  Norris 
their  property  in  Ohio,  for  the  unexpired 
term  of  their  lease  ;  and  the  treasurer  of 
the  company  was  authorized  to  execute 
any  instruments  which  might  be  neces- 
sary in  order  to  perfect  the  title  of  Nor- 
ris to  the  same.  We  do  not  deem  it  nec- 
essary to  consider  how  far  the  instrument 
executed  by  George  F.  Baker,  as  treas- 
urer, though  containing  words  of  assign- 
ment, may,  by  virtue  of  its  resen-'atiohs, 
be  construed  as  not  conflicting  with  the 
authority  given  to  lease.  Suffice  it  that 
in  the  body  of  the  instrument  it  is  not 
the  company  that  is  made  to  assign  the 
lease,  but  George  F.  Faker  with  the  de- 
scrif)tio  personae  of  treasurer.  The  lan- 
guage of  the  instrument  is:  "I  George 
F.  Baker,  treasurer  of  the  Scipio  Iron 
and  Coal  Mining  Company,  *  *  *  do 
hereby  sell,  assign,  transfer,  set-over  and 
convey  unto  the  said  Norris,  his  hdrs 
and  assigns,  the  foregoing  lease,"  etc. 
And  in  executing  the  assignment,  it  is 
"George  F.  Baker,  treasurer  as  aforesaid 
in  behalf  of  said  company,"  who  sets  his 
hand  and  seal  of  the  company. 

By  section  4111,  of  the  Revised  Stat- 
utus  of  Ohio,  it  is  pr6vided:  "All  deeds, 
mortgages,    powers    of    attorney,,  and 
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other  instruments  of  writing  for  the  con- 
veyance or  incumbrance  of  lands,  tene- 
ments or  hereditaments  situate  within 
this  state  executed  and  acknowledged,  or 
proved,  in  any  other  state,  territory,  or 
country,,  in  conformity  with  the  laws 
of  such  state,  territory,  or  country,  or  in 
conformity  with  the  laws  of  this  state, 
shall  be  as  valid  as  if  executed  within 
this  state,  in  conformity  with  the  forego- 
ing provisions  of  this  chapter/' 

As  the  record  discloses  no  proof  of 
the  law  of  Massachusetts  as  to  whether 
the  assignment  was  executed  by  the 
Scipio  Iron  and  Ccal  Mining  Company 
was  executed  in  conformity  thereto,  it 
is  to  be  presumed  that  in  that  regard  the 
law  of  Massachusetts  is  the  same  as  our 
own.  But,  in  the  absence  of  such  proof, 
we  may  have  recourse  to  the  decisions 
of  that  state,  in  aid  of  determining  the 
principles  of  the  common  law  which 
should  govern,  as  to  the  mode  of  execut- 
ing deeds  or  other  instruments  of  con- 
veyance through  the  medium  of  an 
agent  or  attorney. 

It  must  be  conceded  that  in  respect  to 
the  manner  in  which  a  deed  must  be  ex- 
ecuted by  an  agent,  the  law  is  extremely 
technical;  and  yet,  in  view  of  preserv'- 
ing  the  stability  of  judicial  decisions,  the 
rule  stare  decisis  is  not  to  be  ignored. 
In  the  early  leading  case  of  Combes' s,  9 
Co.  76,,it  is  explicitly  said:  "When  any 
one  has  authority,  as  attorney,  to  do  any 
act,  he  ought  to  do  it  in  his  name  who 
gives  the  authority ;  for  he  appoints  the 
attorney  to  be  in  his  place,  and  to  repre- 
sent his  person ;  and  therefore  the  at- 
torney cannot  do  it' in  his  own  name^  nor 
as  his  proper  act,  but  in  the  name,  and 
as  the  act,  of  him  whq  gives  the  author- 
ity." This  doctrine  has  been  frequently 
recognized  as  law  by  the  English  courts, 
and  it  has  also  received  the  approval  of 
the  Supreme  Court  of  Massachusetts. 

In  Elwell  V.  Shaw,  16  Mass.,  42,  it  was 
said  by  WiLDE,  J.:  "It  does  not  appear 
that  the  authority  of  Combes's  case  is  not 
at  all  shaken  by  more  modem  decisions. 
All  concur  in  laying  it  down  as  an  indis- 
pensable requisite,  to  give  validity  to  a 
deed  executed  by  an  attorney,  that  it 
should  be  made  in  the  name  of  the  prin- 
^pal."  In  this  case  the  tenant,  to  main- 
tain the  issue  on  his  part,  read  in  evi- 
dence a  letter  of  attorney  from  the  de- 


mandant, Jonathan  Blwell  to  one  Joshua 
Klwell.  A  deed  executed  by  Joshua, 
conveying  the  demanded  premises,  pro- 
ceeded thus :  "Know  j^e  that  I,  the  said 
Joshua,  by  virtue  of  the  power  aforesaid, 
in  consideration,  etc.,  do  hereby  bargain, 
grant,  sell  and  convey  unto,  etc.  In  tes- 
timony whereof  I  have  hereunto  set  the 
name  and  seal  of  the  said  Jonathan^ 
this,"  etc.,  signed  Joshua  Klwell,  and  a 
seal.  It  was  held  that  the  letter  of  at- 
torney and  the  deed  of  conveyance  were 
insufficient  in  law  to  pass  the  fee  from 
the  demandant  to  the  tenant. 

In  Huichins  v.  Byrnes,  9  Gray,  367,  it 
was  objected  that  the  assignment  was 
not  so  executed  by  the  treasurer  as  to  he 
the  act  and  deed  of  the  corporation.  The 
objection  was  not  sustained,  as  the  plain- 
tiffs claimed  to  hold  the  mortgage  by  an 
assignment  which  purported  in  the  body 
thereof  to  be  from  the  corporation — the 
Bristol  County  Savings  Bank.  "The  as- 
signment," say  the  court,  "was  made  in 
the  name,  and  as  the  act  of  the  corpor- 
ation, according  to  the  rule  laid  down  in 
C6mbes*s  case,  and  always  adhered  to  in 
England  and  in  this  commonwealth." 

And  in  Haven  v.  Adams,  4  Allen,  80, 
where  the  mode  of  execution  by  the  cor- 
poration was  called  in  question,  the  ob- 
jection was  unavailing.  In  the  body  of 
the  mortgage  it  was  expressed  to  be  the 
deed  of  the  corporation,  to  which  they 
had  caused  their  seal  to  be  affixed,  and 
the  name  of  their  president  to  be  signed. 
Chapman,  J.,  in  pronouncing  the  opin- 
ion, said :  VThe  question  is,  whether  the 
deed  purports  to  be  the  deed  of  the  prin- 
cipal, or  the  deed  of  the  agent  executed 
by  him  in  behalf  of  the  principal.  In  the 
first  case,  it  is  held  to  convey  their  prop- 
erty, because  it  is  their  deed ;  in  the  lat- 
ter case,  it  does  not  convey  their  prop- 
erty, because  it  is  his  deed." 

In  Ohio  there  is  no  general  statute 
prescribing  the  mode  in  which  deeds  of 
conveyance  are  to  be  executed  by  cor- 
porations. In  Sheehan  v.  Davis,  17  Ohio 
State,  671,  the  deed  sets  forth  that: 
"This  indenture,  made  this  second  day 
of  July,  in  the  year  1856,  between  the 
Albany  City  Bank  of  the  first  part,  and 
Charles  Butler,  of  tjie  city  of  New  York, 
of  thfe  second  part,  witnesseth:  That 
the  said  party  of  the  first  part,  for  and  in 
consideration, .  etc.,   do    grant,   bargain. 


280 


OHIO  LEGAL  NEWS. 


etc.,  unto  the  said  party  of  the  second 
part,  and  to  his  heirs  and  assigns,  ior- 
ever,"-  etc.,  concluding:  *'In  witness 
whereof,  the  said  party  of  the  first  part 
have  caused  their  corporate  seal  to  be 
hereto  attached,  and  these  presents  to  be 
signed  by  their  cashier  on  the  day  and 
year  first  above  written."  It  was  hel:l 
that  a  deed  of  conveyance  by  the  bank- 
ing corporation  was  properly  executed, 
but  this  court  emphasized  the  fact  that, 
"in  this  case  the  deed  throughout  pur- 
ports to  be  the  deed  of  the  corporation.'' 
The  deed  did  not,  as  in  Ehccll  v.  Shaic\ 
supra,  purport  to  be  the  deed  of  the  at- 
torney, but  purported  on  its  face  to  be 
the  deed  of  the  principal. 

For  collation  of  other  authorities  in 
line  with  the  foregoing  views,  see  1 
Hare  &  Wal  L.  C,  575 ;  Am.  &  Eng. 
Encyc.  of  Law,  vol.  4,  pp.  238-242,  and 
vol.  5,  p.  440,  and  cases  cited. 

Subjecting  the  assignment  claimed  to 
have  been  made  by  the  Scipio  Iron  and 
Coal  Mining  Company  to  the  plaintiff  in 
error,  to  the  test  of  the  cases  we  have 
cited,  we  do  not  think  it  can  properly  be 
held  to  be  the  act  of  that  company,  and 
it  was  therefore,  properly  withheld  by 
the  court  from  the  jury,  when  offered  in 
evidence  by  the  plaintiff. 

Section  4110  of  the  Revi.sed  Statutes 
of  Ohio  provides  that:  "No  deed  of 
real  estate  executed  by  any  person  act- 
ing for  another,  under  a  power  of  attor- 
ney, duly  executed,  acknowledged,  and 
recorded,  shall  be  held  to  be  invalid  or 
defective  because  he  is  named  therein, 
as  such  attorney,  as  the  grantor,  instead 
of  his  principal ;  nor  because  his  name, 
as  such  attorney,  is  subscribed  thereto, 
instead  of  the  name  of  the  principal." 
But  it  cannot  be  claimed,  that  the  as- 
signment under  consideration  in  the 
-case  at  bar  was  made  under  a  power  of 
attorney,  executed,  acknowledged,  and 
recorded,  as  provided  by  the  above  sec- 
tion of  the  statutes. 

It  is  suggested  in  argument,  in  behalf 
of  the  defendant  in  error,  that  the  court 
will  notice  that  the  transcript  of  the 
record  of  the  ^directors  authorizing  the 
lease,  and  which  was  made  by  George  F. 
Baker  as  treasurer,  is  also  cert  fied  by 
George  F.  Baker  as  clerk,  thus  showing 
the  fraudulent  character  ot  the  whole 
transaction.     But    the   record   does   not 


profess  to  contain  all  the  evidence  iiitr 
duced  at  the  trial  and  does   not  preser: 
to  our  consideration  a  question   of  fraiir 
The  judgment  of  the  circuit  court  shouh 
I  Ui  our  opinion,  be  affirmed. 

Judgment  accordingly. 

(  To  appear  in  51  Ohio  St.) 


SUPREME  COURT  PROCEEDINGS. 


New  Cases. 

Cflses  filed  in  the  Supreme  Court  since  Fe!>- 
ruary  G,  !8tl5: 

4371.  The  State  of  Ohio  ex  rel.  Ro>5 
Fiinck,  Prosecuting  Attoniey,  Wayne  county. 
V.  Thomas  T.  McCarty,  Judge  of  the  Coiiiinon 
PI  as  Court  of  Stark  county.  Maudaiiiu-. 
Ross  W.  Funck,  Attorney-General.  Aquil-^ 
Wiley  and  A.  D.  Metz.  . 

4372.  The  Cincinnati,  Covinjjton  &  New- 
port R'y  Co.  V.  Frederick  W.  Wood,  Receiver, 
etc.  Error  to  the  Superior  Court  of  Cincin- 
nati C.  B.  Simrall  aud  Cohcu  &  Mack,  llul- 
Hster  &  HoHister. 

4373.  The  B.  &  O.  R.  R.  Co.  v.  James  H. 
Smith  et  al.  Error  to  the  Circuit  Court  of 
Lickinj*  county.  J.  H.  Collins,  Kibler  &  Ki!>- 
ler.    J.  H.  Collins. 

4374.  Robert  Thompson  v.  The  State  o\ 
Ohio  ex  rel.  Attorney -General.  Error  to  tut 
Circuit  Coutt  of  Franklin  countv.  I.  K. 
Sater,  J.T.  Holmes  and  C.  C.  Williams.  F  nik 
A.  Davis. 

4375.  S.  E.  Brown  et  al.  v.  Lorenzo.  F\  Hull. 
Error  to  the  Circuit  Court  of  Hancock  county. 
John  Poe.     S.  P  Harrison. 

4376.  The  P.,  C„  C.  &  SL  L.  R  y  Co.  v. 
Henry  A.  Ensign.  Error  to  the  Circuit  Cour: 
of  Hamilton  county.  Ramsey,  MaxMtll  ^: 
Ramsev.  Harmon,  Colston,  Goldsmith  ^: 
Hoadly. 

4377.  The  State  of  Ohio  v.  Stewart  Penn. 
Exceptions  to  tlie  Court  of  Common  Pleas  oi' 
Perry  county.     T.  B.  -Williams. 

4378.  The  C,  H.  &  D.  R.  R.  Co.  v.  Claroii.  e 
W.  Mackelfreshl,  adni*r.  Error  to  the  Cirt  i.it 
Court  of  Hamilton  county.  Ramsey,  Maxwrll 
&  Ramsey.    Stephens,  Lincoln  &  Smith. 

4.379.  George  W.  Showen  v.  The  City  of 
Marion  et  al.  Error  to  the  Circuit  Court  of 
.Marion  county.  J.  &  S.  H.  Bartram,  Gcor.^c 
Copeland. 

4380.  The  Wheeling,  Lake  Erie  &  Pitts- 
burgh Coal  Company  v.  The  First  Natton:^! 
Bank  oi  Smithfield  et  al.  Error  to  the  Circuit 
Court  of  Jefferson  county.  Swayue.  SwauK% 
Hayes  &  Tyler,  John  M.  Cook  and  R*  G. 
Richards.    John  A.  B.  Wood. 

4381.  The  Lake  Shore  &  Michigan  Soutli- 
ern  Railway  Co.  v.  A.  li.  Orvis,  adurr.  Error 
to  the  Circuit  Court  of  Lorain  county.  P.  J- 
Jerome  &  E.  G.  Johnson  ;  H.  W.  Ingersoll. 
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COMMimiCATIONS  SOLICITED. 

Contributions^  items  of  news  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
on  legal  topics^  or  discussions  upon  points  of 
interest,  as  ti/ell  as  important  decisions^  are 
solicited  from  members  of  the  bar  and  those 
interested  in  legal  proceedings. 


Jud^  Seneca  O.  Griswold,  for  many  years  a 
prominent  member  of  the  bar,  at  Cleveland, 
Ohio,  died  at  his  home  at.  Windsor,  Conn., 
February  17,  1895.    He  had   resided    at    that 
place  for  the  past  seven  years,  it  having  been 
liis  birthplace,   December  30,  1823.    In  1841  he 
came  to  Ohio,   and  the  following  year  he  en- 
tered Oberlin  College  as  a  member  of  the  fresh- 
man class.     He  was  graduated  in  1845,  and  in 
1^6  entered  the  law  office  of  Bolton  &  Kelly, 
of  Cleveland,  remaining  with  them  until  ad- 
mitted to  the  bar  in  1847.    He  entered  at  once 
npon  the  active  practice    of    his    profession. 
Elected  in  1861  as  a  member  of  the  General 
.Assembly,  and  served  one  term.     In   1873  he 
>«as  elected  one  of  the  judges  of  the  Superior 
Court  of  Cleveland,  and  during  the  same  year 
^as  elected  a  member  of  the   State  Constitu- 
tional Convention.     He    was   instrumental  in 
establishing  the  Cleveland  Law  Library  Asso- 
ciation, of  which  he"  was  for  many  years  presi- 
dent.   Judge  Griswold  was  a  brilliant  lawyer, 
^hose  aid  was  eagerly  sought  and  whose  oppo- 
sition was  dreaded  at  the  trial  table  by  the  best 
attorneys    of    Cleveland.      He    was    a    broad 
'^^bolar  apart  from  his  profession,  and  a  deep 
thinker  on   many  subjects.     He  won  consider- 
abk'  reputation  as  a  public  speaker,  and  wrote 
much  upon  legal  and  kindred  themes.     He  was 
associated  with  John   C.   Grannis,    Bolton  & 
Kelly,  and  with  B.  C.   Starr,  until  he  retired 


from  practice,  having,  including  the  term  of 
his  judgeship  and  legislative  office,  spent  forty 
years  in  the  practice  of  his  profession. 


C.  D.  Rodgers,  Jr.,  has  brought  suit  in  the 
Franklin  county  Common  Pleas  Court  agsunst 
the  Columbus  Manufacturing  Company,  W. 
S.  S.  Rodgers,  A.  D.  Rodgers,  Beale  and  Hamil- 
ton Poste,  to  test  the  income  bix  law.  Plain- 
tiff says  he  owns  147  shares  of  stock  in  the 
company,  which  is  engaged  in  manufactur-- 
ing  and  dealing  in  buggies,  etc.  The  company 
for  the  year  1894  earned  a  large  amount  of 
money  above  its  expenses  and  declared  a 
dividend.  The  defendants  are  a  majority  of 
the  board  of  directors  and  by  virtue  of  the 
income  tax  law  intend  to  pay  the  United  States 
a  tax  of  two  per  cent  upon  the  company's  net 
profits  for  the  year  ending  Dec.  31,  1894. 

Plaintiff  alleges  that  the  law  is  unconstitu- 
tional, null  and  void,  in  that  it  is  a  direct  lax 
in  respect  to  the  real  estate  held  and  owned  by 
the  company,  and  is  likewise  a  direct  tax  upon 
the  rents,  issues,  and  profits  of  said  real  estate, 
and  also  upon  its  personal  property,  which  ili- 
rect  taxes  are  not  in  and  by  said  act  ai)por- 
tioned  among  the  several  states  as  required 
by  the  con.stitution  of  the  United  Stales. 
Said  tax  is  itnposed  on  such  corporations,  al- 
though individuals  iransacting  similar  busi- 
ness under  like  conditions  and  having  like 
property  and  income  are  exempted  from  the  pay- 
ment of  said  tax.  Plaintiff  also  alleges  that 
persons  holding  stock  in  such  corporations  and 
receiving  dividends  therefrom  and  having 
other  sources  of  income  are  exempt  from  the 
tax  if  their  net  inrcome  is  less  than  $4,000  per 
annum.  The  effect  of  such  companies  being 
compelled  to  pay  the  tax  will  be  to  lessen  the 
value  of  the  shares  of  stock,  decrease  the 
dividends,  and  compel  such  person  holding 
said  shares,  although  their  incomes  are  less 
than  $4,000,  to  virtually  pay  such  income  tax. 

Plaintiff  says  that  his  income  falls  in  this 
category,  and  if  the  corporation  is  compelled 
to  pay  the  lax  he  is  also  forced  to  ]>ay  his  share 
of  it  as  a  stockholder.  PlaintilT  says  that  if 
the  company  pays  the  tax,  as  it  proi)oses  to  do, 
he  will  be  deprived  of  part  of  his  inc<jme  and 
will  have  no  remedy  at  law  to  recover  the  same. 
He  states  that  a  suit  is  now  pending  in  the  Su- 
preme Court  of  the  I'nitcd  States  to  test  said 
law,  and  asks  that  the  directors  be  enjoined 
from  complying  with  the  law  until  that  ques- 
tion is  determined.  A  temporary  restraining 
order  was  granted  by  Juclge  Pn.tih  until  March 
2,  when  a  motion  will  be  heard. 
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When  Benedictus  Bamberg^  a  well*knpwti 
wholesale  millinery  dealer  on  Broadway,  New 
York,  was  recently  called  as  a  juror  before 
Judge  Lawrence,  of  the  New  York  Supreme 
Gourt,  he  limped  forward  and  said,  sadly : 

**Your  Honor,  I  sat  on  a  box  of  matches  the 
other  day  and  the  matches  took  fire.  It  is 
absolutely  impossible  for  me  to  sit  on  the  jury 
or  anywhere  else,  no  matter  how  tired  I  am.** 

"You  are  excused,"  said  the  judge,  with  a 
laugh. 

A  very  interesting  case,  testing  the  Podge 
inheritance  tax  law,  has  been  filed  in  the  Su- 
preme Court  of  Ohio  from  the  Common  Pleas 
Court  of  Lorain  county.  The  case  is  that  of 
H.  P.  Chapman,  treasurer  of  Lorain  county, 
against  Esther  A.  Horr,  wife,  of  Hon.  R.  A. 
Horr,  of  Wellington.  Mrs.  Horr  brought  suit 
to  enjoin  the  treasurer  from  collecting  the 
inheritance  tax,  and  the  Common  Pleas  Court 
of  Lorain  county  allowed  a  restraining  order 
on  the  doubtful  ground  that  the  law  is  in  con- 
flict with  the  requirement  of  the  Ohio  con- 
stitution, that  all  properly  should  be  taxed 
by  a  uniform  rule,  ana  also  in  conflict  with 
the  requirement  of  the  United  States  consti- 
tution, which  forbids  taxing  property  without 
due  process  of  law. 

Judge  Noble,  of  the  Cuyahoga  county  Com- 
mon Pleas  Court,  recently  handed  down  an 
important  opinion.  He  decided  that  the  me- 
chanics* lien  law,  which  protects  the  workman 
against  dishonest  contractors,  is  constitutional. 
The  legislature  materially  changed  the  law 
last  winter.  Originally  it  provided  for  a  lien 
for  labor  or  material  furnished  by  virtue  of 
a  contract  with  the  owner  or  his  authorized 
agent,  upon  the  material  and  machinery  fur- 
nished and  upon  the  owner*s  interest  in  the  lot 
or  land  on  which  the  same  may  stand.  It  was 
so  amended  as  to  give  a  like  lien  for  labor  and 
material  furnished  by  virtue  of  a  contract  with 
or  at  the  instance  of  the  owner  thereof,  or  his 
agent,  trustee,  contractor  or  sub-contractor. 

Under  this  amendment,  the  workingman's 
pay  is  assured  to  Kim.  The  law  as  lamended 
was  made  the  basis  of  an  action  commenced  in 
the  Cuyahoga  Common  Pleas  by  the  Van  Cleve 
Glass  Company  against  J.  T.  Wamelink  to  en- 
force a  lien  for  material  furnished.  A  demur- 
rer was  interposed  by  Attorney  Groot,  repre- 
sentin£[  Wamelink,  the  constitutionality  ot^the 
law  being  attacked.  It  was  urged  by  Groot 
that  the  law  violated  the  clause  of  the  consti- 
tution of  the  United  States  prohibiting  the 
taking  of  private  property  without  due  process 
of  law.  In  his  opinion,  Judge  Noble  said  that 
"however  obnoxious  the  law  may  be  to  the 
rights  of  the  property  owner,  its  operation 
cannot  be  defeated  under  the  claim  of  want  of 
constitutionality.**  The  demurrer  was  over- 
ruled. 


William  P.  Button,  who  was  an  independenl 
candidate  fot  congress  in  the  Eaa  Claire,  Wis 
Cousin  Distdct,  in  the  last  campaign,  bffi 
brought  suit  in  the  Eau  Claire  courts  against 
eight  men  fot. $10,000.  He  claims  that  whik 
he  was  standing  on  a  table  making  a  speech  in 
Democratic  headquarters  in  Baa  Claire  oa 
election  night  the  defendants  tipped  over  the 
table  and  otherwise  used  hitn  roughly,  and  he 
fell  and  broke  his  leg.  The  defendants  in- 
clude a  grocer  and  six  saloon-keepers,  aK 
prominent  Democrats  locally. 


Decisiotfsln  two  damage  suits  against  The 
Ann  Arbor  Railway  for  the  deaths  t>f  William 
Beaulien  and  George  Alberts,  employees  of  the 
road,  were  rendered  at  Toledo  by  Judge  Ricks, 
of  tl^e  United  States  District  Court,  on  the 
16th  inst  They  are  of  unusual  importance  be- 
cause of  determiningthe  maximum  sum  to  be 
recovered  in  federal  courts.  In  cases  of  this 
kind.  Judge  Ricks  says : 

*'  One  of  the  most  difficult  questions  for  a 
court  to  determine  is  a  correct  and  jast  measure 
of  damages  in  a  case  of  this  kind.  It  is  hard 
to  say  that  a  human  life  is  not  worth  such  a 
sum  as  the  master  has  given  in  this  case,  i)^ 
cause  the  records  show  these  men  were  of  ex- 
cellent habits,  fond  and  affectionate  husbands, 
and  in  every  way  a  help  and  comfort  to  their 
families  and  useful  to  the  public  Iil  «  Isrg^ 
number  of  states  where  the  limit  for  the  loss 
of  life  has  been  fix  d  by  the  legislatnit,  the 
sum  of  $10,000  has  been  fixed  as  the  maximum 
allowance  to  be  made.  This  is  a  legislative  con 
struction  of  a  fair  maximum  sum  to  be  awarded 
in  such  cases.  I  think  the  court  may  properly, 
therefore,  accept  this  concordant  Jnd^ent  of 
so  many  different  state  legislatures  as  justify- 
ing it  in  saying  that  the  imaxi mum  ought  not 
in  one  of  these  cases  to  exceed  that  sum." 


Just  before  the  death  of  W.  S.  Jones,  p«5i 
dent  of  the  Citizens^  Savings  and  Loan  Asso- 
ciation, of  Clevelaud,  Ohio,  last  summer,  Mr* 
Jones  called  for  his  will  and  toi'e  his  signature 
from  the  end  of  it  The  spoliated  will  pro- 
vided  heavy  legacies  to  Lakeside  hospital,  the. 
Children's  Aid  Society,  Oryi lie  S.  Jones,  i 
brother,  and  Mrs.  Mary  H.  Campbell,  to  whom 
the  decedent,  who  was  an  aged  man,  had  been 
engaged  to  be  m arried.  An  effort  was  made  to 
probate  the  spdliated  wiil  and  the  case  wa? 
fought  long  and  bitterly  in  court  Prolate 
Judge  White,  of  Clevelaad,  has  decided  thaJ 
the  instrument  is  invalid,  and  therefore^  tw 
$200,000  fortune  will  be  divided  among  rth- 
tives  according  to  law. 


OHIO  LEGAL  NEWa 


The  committee  on  criminal  jurisprudence, 
in  the  legislature  of  Missouri,  recently  re- 
ported that  it  had  considered  for  nine  hours 
the  bill  to  prevent  the  wearing  of  hats  at 
public  gatherings,  and  that  it  could  not  agree. 


The  Ohio  Supreme  Court  has  heard  and  al- 
lowed motions  tuade  by  Attorney  A.  T.  Brewer, 
of  Cleveland,  for  stay  of  execution  in  the  cases 
of  the  Dwelling  House  Insurance  Company  v. 
Sarah  /.  Ford  Smithy  an  action  to  collect  in- 
snrance  aggregating  |i3,000.  The  cases  orig- 
inated in  Ath  i  county,  where  judgment  was 
obtained. 


The  Circuit  Court  of  Vinton  county  has 
granted  Elmore  Waldren,  who  is  serving  a  life 
itnn  in  the  Ohio  penitentiary,  another  trial, 
Waldren  was  convicted  of  shooting  his  uncle, 
Thomas  Waldren,  through  the  window,  April 
H  last  The  Circuit  Court  granted  the  new 
trial  on  error,  on  the  ground  that  neither  the 
in'lictment  nor  the  other  legal  documents  in 
the  case  named  the  county  in  which  the  crime 
was  committed.  Young  Waldren  will  be  tried 
again  at  the  May  term  of  the  Vinton  Common 
Pleas. 


Mrs.  Wickes,  wife  of  Thomas  H.  Wickes, 
vice-president  of  the  Pullman  Palace  Car  Com- 
pany, was  granted  a  divorce  by  default  recenMy 
in  Judge  Tuthill's  court,  in  Chicago.  Mrs 
Wickes  charged  her  husband  with  having 
kicked  her,  throwing  a  gl^ss  of  water  at  her, 
striking  her  in  the  face  and  throwing  food  at 
her.  She  also  claimed  that  during  the  last  few 
years  her  husband  hml  deprived  her  of  the 
comforts  suitable  to  her  condition  in  life  and 
that  he  had  refused  to  converse  with  her. 


A  most  strange  divorce  case  was  recently  filed 
m  the  Champaign  county  Common  Pleas  Court 
The  parties  live  in  Urbana.  The  plaintiff  is 
Margaret  Crabb,  aged  80  years,  and  she  wants 
^0  be  divorced  from  James  Crabb,  aged  82 
years.  They  were  taarried  March  4,  1841,  and 
we  lived  as  man  and  wife  for  64  years.  The 
grounds  upon  which  the  divorce  is  asked  is 
adultery  and  gross  nfeglect  of  duty.  Crabb  and 
a  woman  named  Margaret  Clark  w^re  arrested 
*  w  weeks  ago  for  adultery.  The  woman 
was  sent  to  jail  and  the  old  man  bound  over,  to 
court 


A  Texas  judge  recently  acquitted  a  man  who 
was  arraigned  for  swindling  a  lawyer.  He 
argued  the  man  had  probably  attempted  to  get 
even  with .  the  barrister ;  but,  in  his  judicial" 
opinion,  he  must  have  failed. 


James  T.  Thompson,  of  Elyria,  Ohio,  has 
brought  a  suit  in  Che  Common  Pleas  Court 
of  lyOrain  county,  against  The  Lake  Shore  and 
Michigan  Southern  railway,  claiming  $15,000 
damages.  The  plaintiff  was  a  yard  brakeman 
and  his  right  hand  was  caught  and  mashed 
while  coupling,  owing  to  the  carelessness  of 
the  conductor.  Thompson  was  crippled  for 
life. 


Charles  Drumbeater,  an  Indian,  charged 
with  killing  one  James  Fisherman  at  Ball  Club  ' 
Lake,  Minnesota,  had  his  examination  recently 
before  United  States  Commissioner  Carey  at 
Duluth,  and  was  held  for  trial  at  the  May  term 
of  the  United  States  Court  on  a  charge  of 
murder.  Fisherman's  head  played  an  import- 
ant part  in  the  examination,  having  been  ex- 
humed and  brought  before  the  commissioner 
by  order  of  the  court. 


A  suit  in  aid  of  execution  has  reached  the 
Supreme  Court  of  Ohio,  from  Jeffer.son  county, 
in  which  several  Columbus  parties  are  inter- 
ested. It  is  the  Wheeling.  Lake  Erie  and  Pitts-  , 
burg  Coal  Company  against  the  First  National 
bank  of  Smithfleld,  and  arises  from  a  note  given 
by  Susan  Medill,  George  Medill  and  others  for 
$1,539  to  the  bank.  When  the  judgment  to  col- 
lect the  note  was  placed  in  the  hands  of  the 
sheriff  the  coal  company  set  up  the  claim  to 
an  interest  in  the  lands  ordered  to  be  sold. 
The  lower  courts  decided  against  the  coal  com- 
pany. 

I 
Three  men  met  death  within  a  few  days  past  - 

on  a  strip  of  land  formed  in  the  Missouri  . 
river  by  accretion.  '  This  strip  of  land  is  near 
the  boundary  line  between  Nebraska  and  low^. 
Neither  one  of  these  states  claims  jurisdiction 
over  this  new  territory,  and  consequently  the 
murderers  of  the  deceased  persons  are  likely 
to  go  unpunished.  The  point  of  jurisdiction 
is  the  result  of  a  survey  of  the  ground  ^hich 
is  alleged  to  have  been  within  the  [owa  bound- 
ary at  the  time  of  the  government  survcfy. 
None  of  these  river  accretion  lands  pay  taxes 
and  the  court  decisions  on  conflicting  points 
at  issue  have  always  added  but  little  light  to 
the  matter. 
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In  the  General  Assembly  of  New  York  there 
has  been  introduced  a  bill  to  prohibit  the 
formation  of  pools,  trusts  and  combines.  It  is 
fathered  by  Mr.  Reinhard  and  provides  that  any 
combine,  pool,  agreement,  consideration  or  un- 
derstanding whereby  the  price  of  any  public 
commodity  is  controlled,  fixed  or  limited,  shall 
be  deemed  conspiracy  and  all  contracts  made 
shall  he  null  and  void. 

The  crime  is  a  misdemeanor,  punishable 
by  a  hne  of  fro3i  $500  to  So,(X)0,  or  impris- 
onment for  one  year,  or  both.  All  other  acts 
inconsistent  with  this  are  repealed.  Nothing 
in  the.  bill  is  to  be  considered  as  preventing 
the  organization  of  workmen  or  mechanics  to 
secure  higher  wages  in  the  regular  course  of 
employment. 

J.  M.  Harkness,  of  Norwalk,  has  commenced 
suit  in  the  Huron  county  Common  Pleas  Court 
against  the  Northwestern  Ohio  Natural  Gas 
Company,  which  will  be  of  great  interest  to  the 
people  of  Norwalk  and  other  cities  using  nat- 
ural gas.  The  suit  is  to  test  the  right  of  the 
company  to  charge  more  for  gas  than  the 
amount  specified  in  the  company's  original 
franchise,  for  an  injunction  and  other  relief. 
Plaintiff  says  the  defendant  has  from  time  to 
time  and  at  various  times,  without  the  authority 
of  law  and  without  the  consent  of  said  council, 
contrary  to  terms  and  conditions  of  the  agree- 
ment between  it  and  said  council,  asked  and 
demanded  of  its  customers,  and  especially 
of  him,  the  plaintiff,  for  its  said  gas  a  sum 
largely  in  excess  of  the  said  stipulated  sum 
and  amount.  The  plaintiff  says  that  he  has 
refused  to  pay  said  illegal  demand,  but  has  of- 
fered to  pay  and  has  paid  said  stipulated 
amounts  to  said  defendant,  which  said  offer 
has  been  refused  by  said  defendant  Plaintiff 
says  that  said  defendant,  in  order  to  enforce  its 
said  demand  and  to  obtain  payment  in  excess 
of  said  stipulated  amount,  is  now  threatening 
to  disconnect  the  plaintiff's  premises  with  its 
mains  and  to  refuse  to  deliver  to  him  natural 
gas,  in  violation  of  its  duties  toward  the  said 
council  of  the  said  city  and  its  inhabitants,  and 
contrary  to  the  said  agreement  with  said  coun- 
cil. Judge  Greene,  of  the  Huron  Common  Pleas, 
has  granted  a  temporary  injunction  against  the 
company. 

Judge  Baker,  of  the  United  States  Circuit 
Court  sitting  at  Indianapolis,  Ind.,  has  made  a 
very  important  ruling  on  an  entirely  new 
point  in  the  national  banking  laws.^  The 
point  has  never  before  been  raised  in  any  of 
the  decisions  reported  in  the  Federal  Courts, 


and  in  arriving  at  his  conclusions  Judge  Baker 
found  It  necessary  to  proceed  entirely  on  ele- 
mentary law  principles  and  without  precedent 
The  decision  is  in  effect  that  the  directors  of 
a  national  bank  are  responsible  to  a  depositor 
who  suffers  loss  if  the  loss  is  occasioned 
directly  or  indirectly  by  false  or  fraudulent 
statements  in  the  report  of  the  bank's  condi- 
tion. 

The  decision  is  made  in  a  part  of  the  litiga- 
tion growing  out  of  the  failure  of  the  Indian- 
apolis National  Bank  July  22,  1893.  President 
Haughey,  of  che  bank,  is  now  serving  a  terra 
in  the  Michigan  City  penitentiary  for  the 
wrecking  of  the  bank,  and  Francis  A.  and 
Percival  B.  Coffin  were  sentenced  to  ten  and 
five  years  in  the  same  prison  for  their  transac- 
tions with  the  bank.  The  ruling  was  made  in 
the  case  of  William  B.  Prescott.-on  behalf  of 
the  International  Typographical  Union,  against 
the  directors  of  the  bank.  A  ffew  days  before 
the  failure  of  the  bank  the  •  Typographi«'al 
Union  deposited  $35,000,-and  the  suit  is  to  re- 
cover this  money.  The  case  was  originally*  filed 
in  the  Superior  Court  and  afler\Kard  transferred 
to  the  Federal  Court  and  is  now  remanded  to 
the  Superior  Court  by  Judge  Baker.  The  best 
legal  firms  in  Indiana  appeared  for  the  defense. 
They  included  the  firm  of  Miller,  Winter  & 
Elam,  of  which  ex- Attorney-General  W\  H.  H. 
Miller  is  a  member.  In  his  decision  Judge 
Baker  says : 

The  money  was  obtained  as  the  direct  or  in- 
direct result  of  the  false  and  fraudulent  re]  re- 
sentations  of  the  defendant  It  would  he  a 
matter  of  just  reproach  if  the  law  were  so  im- 
potent as  to  afford  no  redress  to  a  party  who 
had  been  deprived  of  his  money  or  property 
by  false  and  fraudulent  representations. 
Neither  the  law  nor  the  obligations  of  their 
office  made  it  any  part  of  their  duty  to  utter 
and  publish  false  and  fraudulent  statements  in 
regard  to  the  bank*s  condition.  The  directors 
have  used  their  official  stations  to  enable  them 
to  perpetrate  a  fraud  on  the  plaintiffs  entirely 
outside  of  the  scope  of  their  duties.  It  could 
in  no  event  become  a  part  of  their  duties  to 
procure  money  to  be  deposited  in  the  bank  by 
fraudulent  representations. 

Speaking  of  the  decision  Judge  Baker  says: 

This  is  a  new  case  in  Federal  Court  I 
maintain  that  I  have  laid  down  a  rule  which 
upholds  honesty.  The  national  banking  law 
docs  not  contemplate  th-^t  when  fraudulent 
bank  reports  are  made  that  the  receiver,  for 
instance,  may  be  held  responsible.  I  tlo  not 
believe  that  bank  officers  may  make  lyinc 
statements  and  escape  unscathed.  It  is  not 
the  bank,  as  contemplated  under  the  law,  that 
is  to  be  blamed;  it  is  the  officials  who  make 
the  false  representations. 
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The  report  of  A.  E.  Kennedy  and  Augustin 
H.  Goelet,  M.  D.,  who  were  appointed  by  Gov- 
ernor Flower,  of  New  York,  to  view,  as  scien- 
tific w.tnesses,  an  execution  by  electricity,  has 
been  made  public.  In  it  the  theory  of  D' Arson- 
val,  of  Paris,  that  death  is  produced  by  the 
knife  of  the  surgeon  who  performs  the  au- 
topsy, not  by  electricity,  is  denied. 

"Although,  in  our  opinion,"  concludes  the 
report,  "  there  is  no  sign  of  resuscitation,  ef- 
forts at  resuscitation  should  be  made,  since  in 
most  cases  of  accidents  from  electricity,  either 
from  the  imperfection  of  the  contact  or  its 
short  .duration,  the  current  strength  passing 
through  the  body  and  the  electrical  energy 
expended  thereby  might  only  be  sufficient  to 
produce  a-loss  of  consciousness." 


Thomas  H.  Hall,  a  cigarette  manufacturer  of 
New  York  city,  presents  the  spectacle  of  being 
willing  to  be  declared  insane.  Upon  the  peti- 
tion of  Joseph  Hall,  a  son,  Judge  Lawrence,  of 
the  Supreme  Court  of  New  York,  has  ap- 
pointed a  commission  to  inquire  into  the 
mental  condition  of  the  elder  Hall.  Joseph  Hall 
says  that  his  father  has  lost  his  memory.  This 
renders  hint  incapable  of  carrying  on  business. 
The  cigarette  business  can  be  sold  at  advan- 
tageous terms,  but  the  purchaser  is  familiar 
with  the  condition  of  the  elder  Hall,  and  in- 
sists as  a  condition  of  the  sale  that  a  commis- 
sion exiimine  Hall,  so  that  the  sale  may  carry 
a  good  title  to  the  business.  An  affidavit  is 
presented,  made  by  Thomas  H.  Hall  himself,  in 
which  he  says  that  he  joins  in  the  application, 
and  is  familiar  with  the  intent  and  purpose  of 
the  application,  and  knows  the  contents  of  the 
petition. 


The  illness  of  a  juror  has  arrested  the  trial 
of  the  Debs  insurgents  and  confronted  the  ad- 
ministration of  justice  with  a  condition  that 
is  equivalent  to  a  mistrial.  Though  the  law- 
yers of  both  sides  declared  their  willingness 
to  proceed  with  eleven  jurors,  Judge  Grosscup 
reminded  tliem  that  a  legal  jury  is  composed 
of  twelve  jurymen.  There  remained  but  one 
alternative  :  either  the  sick  iuryman  must  be 
discharged  and  a  new  one  be  chosen  to  take 
liis  place,  or  the  whole  jUry  must  be  dismissed 
*nd  a  new  jury  be  impanelled.  The  latter  was 
chosen  as  the  safer  course. 

This  is  one  of  the  accidents  to  which  the 
j^ry  system  always  has  been  liable,  and  partic- 
ularly in  criminal  trials  upder  practice  laws 
^t  prolong  such  trials  to  an  unnecessary  and 


unreasonable  length.  Yet  it  does  not  appear 
that  any  serious  effort  ever  has  been  made  by 
a  people  among  whom  the  jury  system  has. 
been  a  heritage  from  the  beginning  of  their 
civilization,  to  make  any  legal  provision 
against  such  accidents. 

.Other  peoples  that  have  borrowed  from  us 
the  jury  system— or,  rather,  that  have  set  up 
something  that  in  some  way  looks  like  it — 
have' made  such  provision.  In  the  adjacent  re- 
public of  Mexico,  for  instance,  all  persons  ac- 
cused of  a  crime  punishable  by  death,  or  by 
not  less  than  two  years*  imprisonment,  have 
the  right  of  trial  by  jury.  But  the  Mexican 
jury  is  very  different  from  the  Saxon  jury.  .  It 
is  composed. of  eleven  jurymen  and  two  sup- 
lentes^  or  supernumeraries,  who  sit  \vith  the 
eleven  in  the  jury  box  and  hear  all  Ihe  testi- 
mony, but  only  participate  in  the  finding  of 
the  verdict  in  case  of  accident.  If  a  juror  dies 
or  is  disabled  by  illness  before  the  trial  is  con- 
cluded, one  of  the  supieiites  takes  his  place ;  if 
a  second  juror  is  stricken  with  disability  to 
serve,  the  other  suplenie  takes  his  place ;  but 
if  the  eleven  hold  out  to  the  end,  these  sup- 
lentcs  are  only  legal  superfluities.  By  this 
singular  plan,  such  accidents  as  that  which 
has  emerged  in  the  Debs  case  are  avoided. 

But  this  so-called  jury  system  of  our  south- 
western neighbors  lacks  the  most  essential 
character  of  the  real  jury  system — the  char- 
acter of  the  unanimous  verdict — which  con- 
tains all  that  has  ever  recommended  this  sys- 
tem to  the  favor  of  our  race.  The  Mexican 
verdict  is  determined  by  the  votes  of  the  ma- 
jority; herein  is  .the  motive  of  composing 
the  jury  of  eleven  instead  of  twelve  men. 
Six  jurors  may  return  a  verdict  against  the 
votes  of  five  jurors ;"  in  other  words,  five  ju- 
rors voting  for  conviction  and  five  for  acquittal 
mutually  cancel  the  votes  of  each  other,  and 
the  verdict  is  the  odd  man.  If,  however,  the 
majority  be  less  than  eight,  the  judge,  if  he 
has  any  doubt  of  its  accordance  with  the  evi- 
dence, may  on  consultation  with  an  appellate 
judge,  set  it  aside  and  order  a  new  trial.  But 
if  eight  or  more  jurors  have  signed  the  ver- 
dict, it  stands,  unless  set  aside  by  the  appel- 
late court  OM  account  of  some  fundamental 
error  of  procedure. 

While  we  discern  no  merit  in  this  Spanijvh 
imitation  of  the  Anglican  jury  system,  it  sug- 
gests at  least  the  possibility  of  an  improve-  - 
mentof  the  latter  by  some  method  of  avoiding 
such  failures  in  the  speedy  administration  of 
justice  as  that  which  has  happened  in  the  Debs 
case. — Legal  Adviser, 


2B6 


OHIO  LEGAL  NEWS. 


The  Circuit  Courts  of  Ohio  occupy  a  distiit. 
guished  position  in  the  jurisprudence  of  the 
sjtate  .that  is  not  accredited  to  them  by  the 
casual  observer.  Their  importance  is  well  at- 
tested, by  the  fact  that  their  decision*  become 
the  law  of  the  state  in  a  very  Urge  per  cent  of 
the  cases  that  go  before  thenL  Many  suitors 
submit  to  their  decisions  without  the  tedious 
annoyance  of  waiting  for  years  to  get  their 
turn  before  a  reviewing  court  The  records  of 
Supreme  Court  decisions  show  that  fully 
ninety  per  cent  o/  the  Circuit  Court  decisions 
are  afl&rmed  by  our  highest  tribunal  This  be- 
ing the  fact  too  great  importance  cannot  be 
laid  upon  the  necessity  of  putting  our  best 
jurists  on  the  circuit  bench,^s  is  being  done 
in  the  several  districts. 

The  appointment  of  Judge  U.  L.  Marvin  to 
fill  the  unexpired  term  of  Judge  C.  C.  Baldwin, 
deceased,  is  not  open  to  the  least  criticism  of 
this  character.  He  was  born  in  Stow*township, 
Summit  county,  Ohio,  March  14,  1839.  His 
education  was  obtained  at  Twinsburg  insti- 
tute, Franklin  Institute,  and  a  short  time  at 
Hiram.  In  1868  he  began  the  study  of  law 
with  H.  B.  Poster,  at  Hudson,  Ohio,  complet- 
ing his  studies  with  the  Hon.  Sydney  Edger- 
ton,  in  Akron,  and  was  admitted  to  the  bar 
May  2,  I860.  In  1861  he  was  the  superintend- 
ent of  the  public  schools  of  Kent,  Ohio.  He 
entered  the  United  States  service  in  1862  as  a 
private',  and  at  the  close  of  the  war  he  was 
breveted  a  major  for  gallant  and  meritorious 
services,  and  was  made  Judge  Advocate  on 
General  Paine's  staff,  serving  unti^  he  was 
mustered  out  at  the  close  of  the  war  i.i  1866. 

Jtfdge  Marvin  then  resumed  the  practice  of 
law  at  Kent,  remaining  there  two  year^  when 
he  removed  to  Akron  and  entered  into  a  part- 
nership with  Hon.  John  J.  Hall.  In  1869  he 
was  elected  probate  judge  of  Summit  county, 
and  served  as  such  for  six  years.  After  leaving 
the  probate  office,  he  associated  himself  with 
his  former  preceptor,  H.  B.  Poster  and  Judge 
C.  R.  Grant,  under  the  firm  name  of  Fostef, 
Marvin  &  Grant,  in  the  practice  of  law. 

He  was  appointed  Common  Pleas  judge  May 
1,'  1883,  to  fill  the  vacancy  caused  by  the  resigna- 
tion of  Judge  N.  D.  Tibbals,  and  served  until 
October  of  the  same  year.  Upon  retiring  from 
the  Common  Pleas  bench,  he  formed  a  partner- 
ship with  Mr.  P.  M.  Atterholt,  under  the  firm 
name  of  Marvin  &  Atterholt  This  firm  con- 
tinued until  Pebruary  of  1892,  when  the  part- 
nership of  Marvin,  Sadler  &  Atterholt,  con- 
sisting of  Judge  Marvin,  Mr.  R.  W.  Sadler,  Mr. 


P.  M.  Atterholt  and  Mr.  D.  L.  Marvin,  was 
formed,  and  he  has  continued  as  the  senior  | 
member  of  this  firm  until  the  present  time.  His 
eminent  qualifications  for  this  high  position  ! 
cannot  be  disputed.  In  addition  to  his  exper- 
ience on  the  bench,  he  has  a  large  experience  in 
the  general  practice,  is  renowned  for  his  gen- 
ial good  nature,  and  his  appointment  cannot 
fail  to  give  satisfaction  throughout  th  t  district. 


Judge  Taft,  of  the  United  States  Court  of 
Appeals^  has  issued  an  order  to  allow  the  regu- 
lar 2  per  cent  claims  for  rebate  to  all  distribut- 
ing agents  of  the  whisky  .trust  whose  claims 
matured  on  or  before  Jan.  81.  Those  whose 
claims  mature  later  are  ordered  to  pay  the  trust 
in  full  without  prejudice  and  afterwards  sub- 
mit their  claims  for  rebate  to  the  court  for  ad- 
judication. . 

The  Ohio  Supreme  Court  has  affirmed  the 
judgments  of  the  lower  courts  of  Henry  and 
Wood  counties  in  the  important  ditch  case 
which  went  up  to  the  Supreme  Court  under  the 
title  oijohn  V,  Cupp,  ProbaU  Judge  of  HcHry 
county  v.  The  State  of  Ohio  ex  reL  Commis- 
sioners of  Woodcountv. 

The  probate  judge  of  Henry  county  had  or. 
dered  a  ditch  constructed,  the  outlet  of  which 
was  in  Wood  county.  The  Wood-  county  com- 
missioners brought  proceedings  in  mandamos 
to  compel  the  probate  judge  of  Henry  county 
to  appoint  viewers  and  arbitrators  to  decide 
upon  and  assess  damages  against  Jlenry  'county 
for  the  overflow  of  Wood  county  property. 
The  amount  involved  was  alleged  to  be  $21,000. 
The  Circuit  Court  allowed  the  mandamus  and 
Uie  Supreme  Court  affirmed  that  decision  and 
order. 


By  a  decision  rendered  l>y'  Referee  AX^iUiam' 
G.  Choftte.ofNewYork,  Jbhn  Y.McKane,the 
ez-chleftain  of  Graveaend,  who  is  serving  a  long 
term  of  imprisonment  in  Sing  Sing  for  jug- . 
gling  with  the  registration  lists  of  Coney  Is- 
land, must  restore  to  its  rightful  owners  an 
estate  variously  estimated  to  be  worth  from 
$160,000  to  1300,000. 

The  estate  -belongs  to  Mrs.  Catiierine  Bauer 
and  her  daughter,  Katie,  widow  and  daughter 
of  the  late  Paul  Bauer,  a  well  known  Coney 
Island  hotel-keeper,  who  died  in  Bloomingdole 
insane  asyhim,  Jan.  2, 1889. 

In  addition  to  relinquishing  the  property,^ 
McKane  also,  within  60  davs,  must  file  an  ac- 
counting, showing  what  he  has  done  with  the 
money  he  has  collected  in  rents  and  from  other 
sources.  The  big*  estate  fell  into  his  hands 
nearly  sevea  years  ago. 
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▲  PATSirr  ULWtKSL, 

A  lawyer  who  makes  a  speciidty  of  patent 
bosineas,  no  matter  just  where  his  ofl^ce  is.  lo- 
cated, was  called  to'tiie  farther  west  in  a  case 
inTolving  a  mortgage  on  a  farm*  Th^  prolim- 
inary  hearing  was  before  an  old  fashioned  jus- 
tioe  of  the  peace,  who  h9d  no  high  regard  for 
the  ways  of  men  from  the  city.  At  so^e  point 
in  the-  case  the  magistrate  put  in  a  fefw  remarks 
and  the  visiting  lawyer  collided  with  him.  the 
discussion  grew  warm,  and  at  last  the  magis- 
trate, forgetting  )]is  dignity  and  his  position/ 
became  personaL 

"Who  are  ypn,  anyway?"  he  blurted  out 

"Well,"  repUed  the  laii^r,  (*!  am  an  at- 
torney." .       ' .' 

"P'raps  you  are,  but  I  rfeyer  heard  one  t^k 
like  yon  do.    What  kind  oC  a  one  are  you  ?" 

*Tm  a  pictent  attoriiey.'* 

The  magistrate  rubbed  his  chin  for  thpught 

"Well,  all  I've  got  to  say  is,"  he, said  slowly, 
'that  when  the  patent  expires  I  don*t  believe 
you  can  ever  get  it  renewed  agMn."--'Z?^/r(w(/ 
Free  Press. 


JUDGES   WHO   ST£A£   tH£  THirnDBR  OF 

counsel/. 

The  observations. of  the  New  York  Law 
Journal  in«pal]iatiott  of  t^e  condt^ct  of  judges 

-who,  in  writing  their  opinions,  steal  the  thun- 
der famished  by  the  successful  counsel  in  their 
briefs,  are  worthy  of  note.  The  custom  is  -not 
necessarily  )a  bad  one,  provided  due  credit  is 
giveor  It  is- a  compliment  to  the  lawyer  whose 
argument  is  appropriated,  by  the  judge,  even 
where  credit  is  not  given ;  but  the  judge  could 
greatly  enhance  the  compliment  by  yielding 
honor  to  who>m  honor  is  due    The  literary 

\  plagiarist  who  steals  and  condenses  the  copy- 
righted writings  of  other  authors,  reduces 
them  to  a  small  compas^  and  gets  them  under 
his  own  naniie.  under  the  pretense  of  their  be- 
ing original  productions^  and  by  that  means 
not  only  steals  the  gdods  of  the  original  writer 
hat  uses  th^m  to.  destroy  his  market-r-stands 
on  a  totally  different  footing.— American  Law 

Jttdgel^rybr,  in  the  New  York  Court  of  Com- 
n»a  PTeaiB,  recently  refused  to  naturalize  'two 
Italians  because  they*could  not-speak  English. 
He  announced  that  foreigners  who  could  not 
•peak  the  langu^e  of  the  United  States  need 
not  8|)ply  to  him.  for  citizenship  papers. 
Such  an  act  on  the  part  of  a  judge  cannot  be 
.  too  highly  commerded. 


A  PENALTY  WORSE  THAN  DEATH. 
Though  the  death  penalty"  was  practically 
abolished  in. Belgium  over  30  years  ago,  the 
punishment  of  those  convicted  of  capital  crimes 
is  so  awful'  that  none  have  yet  been  able  to  en- 
dure it  more  than  three  years.  But  ]the  con- 
demned man  might  more  mercifully  have  per- 
ished by  the  ^  or  rope.  He  is  placed  in  a  dun- 
geon so  constructed  that  from  the  moment  he 
/enters  it  he  will  never  hear  the  sound  of  human 
voice  nor  see  a  living  being.  His  food  is 
passed  in  through  a  sliding  panel  in  the  door 
of  his  cell  Not  one  of  these  prisoners  has.  been 
able  to  survive  this  confinement  more  than 
three  years.  The  authorities  have  striven  in 
vain  to  prolong^  their  lives  by  varying  their 
food  as  much  as  possible,  but  those  who  ate 
nioderately  or  lightly  nourished  gradually  • 
waste  away,  while  those  who  are  generously 
fed  go  niad  and  die  raving  maniacs. 


THE    MOORE  INCOME  TAX   CONTENTION. 

The  Court  of  Appeals  of  the  District  of 
Columbia  affirmed' the  judgment  of  the  lower 
cQurts  by  refusing  to  grant  John  G.  Moore,  of 
New  York,  an  injunction  to  restrain  Internal 
Revenue  Commissioner  Miller  from  proceed- 
ing to  collect  the  income  tax  from  the  com- 
plainant Counsel' for  Mr.  Moore  immediately 
noted  an  appeal  to  the  United  States  Supreme 
CourJ. 

Justice  Alvey,  who  delivered  the  opinion  of 
the  Court  of  Appeals  to-day,  took  notice  of  a 
statement  by  counsel  made  during  the  hear- 
ing^that  an  early  decision  was  desired  in  order 
to  get  a  final  jurisdiction  at  this  term  of  court, 
and  said-: 

"With  that  object  in  view  there  can  be  no 
good  reason  or  useful  purpose  subserved  by 
any  elaborate  consideration  by  this  court  of 
the  questions  presented  by  the  bill  and  de- 
murrer.' 

"Some  of  the  questions  raised  may  well  ad- 
mit of  grave  and  careful  argtmient  and  con- 
sideration^ if  presented  under  proper  condi- 
tions. But  in  this  case,  and  as  now  presented, 
we  do  -not  perceive  that  there  is  any  good 
ground  or  cause  shown  for  an  injunction  to  re- 
strain the  commissioner  of  internal  revenue 
from  proceeding  with  the  work  of  his  bureau 
in  respfect  to  the  assessment  and  collection  of 
the  incoqie  tax  under  the  act  of  congress  of 
1894.  The  court  is  asked  to  Uke  cognizance 
of  and  deal  with  the  case  before  the  facts  are 
brought  into  existence  to  constitute  the  foun- 
dation for  the  exercise  of  jurisdiction,  even 
supposing  the  court  competent  to  extend  re- 
lief by  injunction,  notwithstanding  the  posi- 
tive prohibitory  terms  of  the  statute  embodied 
in  section  3224  of  the  Revised  Statutes  of  the 
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United  States,  which  declare  that  *  no  suit  for 
the  purpose  of  resiraiiiing  the  assessment  or 
collection  of  any  tax  shall  be  maintained  in 
any  court.* 

"  The  learned  justice  below  has  considered 
this  case  at  large  and  has  decided  all  the 
questions  attempted  to  be  raised  by  it,  and  he 
has  reached  the  conclusion  that  there  was  no 
sufl&cient  ground  presented  to  justify  the  ex- 
ercise of  the  restraining  power  of  a  court  of 
equity  in  any  aspect  of  the  case.  And  with- 
out considering  and  deciding  the  main  ques- 
tions presented  by  the  bill,  we  concur  in  the 
conclusion  reached  by  the  justice  below,  that 
there  is  no  sufficient  cause  alleged  or  shown 
for  the  extraordinary  remedy  by  injunction, 
and  therefore  the  decree  dismissing  the  bill 
should  be  af&rmed,  and  it  is  so  ordered." 


CORPORATE  TORTS. 


The  liability  of  a  corporation  for  the 
consequences  of  acts  of  its  officers,  done 
within  the  scope  of  their  general  powers, 
is  not  affected  by  the  fact  that  the  act 
which  the  officers  have  assumed  to  do  is 
one  which  the  corporation  itself  could 
not  rightfully  do.  A  corporation  may 
do  wrong  as  well  as  a  private  individual. 

It  was  long  thought  that,  as  a  corpora-- 
tion  has  no  mouth  with  which  to  utter 
slander,  or  hand  with  which  to  write 
libels  or  commit  batteries,  or  minds  to 
suggest  malicious  prosecutions  or  other 
wrongs—  as  it  was  an  artificial  person, 
and  could  speak  and  act  only  through 
the  agency  of  others — it  was  not,  there- 
fore, liable  for  any  torts,  except  such  as 
respited  from  some  act  of  commission  or 
omission  of  its  agents  or  servants  while 
acting  within  the  scope  of  granted  pow- 
ers, or  wrongfully  omitting  and  neglect- 
ing some  duty  imposed  by  its  charter  or 
by  laws.  Consequently,  it  was  necessary 
to  allege  that  the  act  committed  was  done 
while  acting  within  the  scope  and  power 
of  the  company,  or  that  the  act  omitted 
was  required  to  be  performed.  Whether 
it  was  wise  to  depart  from  this  rule  that 
excepted  corporations  from  liability  for 
the  acts  of  its  agents  in  cases  where  the 
character  of  the  act  depended  upon 
motives  or  intent  seems  no  longer  an 
open  question.  The  old  idea  that,  be- 
cause a  corporation  had  no  soul,  it  could 
not  commit  torts,  or  be  the  subject  of 
punishment  for  tortious  acts,  may  now 
be  regarded  as  obsolete.  The  rights, 
the  powers  and  duties  of  corporate  bodies 
have  been  so  enlarged  in  modern  times, 


and  these  artificial  persons  have  become 
so  numerous,  and  enter  so  largely  into 
the  everyday  transactions  of  life,  that  it 
has  become  the  policy  of  the  law  to  sub- 
ject them,  so  far  as  practicable,  to  the  same 
civil  liability  for  wrongful  acts  as  attach 
to  natural  persons*  Their  liabilty  is  not 
restricted  to  acts  committed  within  the 
scope  of  granted  powers,  but  the  acts 
must  be  connected  with  the  transaction  of 
the  business  for  which  the  company  was 
incorporated. 

A  very  full  presentation  and  discussion 
of  the  principles  underlying  the  above 
statements  of  law  are  contained  in  the 
opinion  of  the  Supreme  Court  of  Ne- 
braska, in  the  case  of  Fitzgerald  v.  Fitz- 
gerald  &  Mallory  Const  Co,,  (69  N.  W. 
Rep.,  838).  The  opinion  is  very  lengthy, 
but  will  rapay  careful  persual. —  The 
American  Lawyer, 


DOCTRINE  OF  FELLOW  SERVANT. 

In  Jones  v.  St,  Louis  S,  W,  Ry  Co,, 
decided  in  the  Supreme  Court  of  Mis- 
souri in  December,  1894  (28S.  W.  R.. 
883),  it  was  held  that  a  porter  of  a  par- 
lor car  is  not  a  fellow  servant  of  the 
engineer  and  conductor  of  a  train  of 
which  said  car  forms  a  part,  so  as  to  pre- 
clude recovery  by  said  porter  against  the 
railroad  company  for  injuries  sustained 
through  the  negligent  running  of  the 
train. 

The  court  said,  in  part;  "There  can 
be  no  doubt,  under  the  agreement  be- 
tween the  defendant  and  the  Pullman 
Company,  that  the  principal  duties  of 
plaintiff  pertained  to  the  business  of  his 
general  employer,  the  Pullman  Com- 
pany. As  to  all  such  duties  he  was  sub- 
ject to  its  exclusive  control  and  direc- 
tion. The  duties  of  the  respective 
servants  of  the  two  compatiies  were 
common  only  in  respect  to  proyiding  for 
the  safety  and  comfort  of  the  passengers 
of  the  defendant,  or  such  of  them  as 
sought  the  special  accommodations 
afforded  by  the  Pullman  Car  Company. 
As  to  these  matters,  the  employees  of 
that  company  in  charge  of  its  cars  were 
in  law  the  servants  of  defendant.  'Their 
negligence,  or  the  negligence  of  either 
of  them,  as  to  any  matters  involving  the 
safety  or  security  of  passengers  while 
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being  conveyed,  was  the  negligence  of 
the  railroad  company.'  {Railroad  Co,  v. 
Roy,  102  U.  S..  457;  Railroad  Co.  v. 
Walralh,  38  Ohio  St.,  461;  Thorpe  v. 
Raiiicay  Co,,  70  N.  Y.,  402;  DwijivelU 
V.  Railroad  Co,\  120  N.  Y.,  122,  24  N.  E.. 
319;  Railroad  Co,  v.  Kaizenbergey ,  16 
Lea.  380.  1  S.  W.,  44;  3  Wood.  R'y, 
1101.)  In  these  cases  it  was  held  that 
the  employees  in  charge  of  Pullman  cars 
are  to  be  treated  as  the  servants  of  the 
transportation  company,  in  all  matters 
pertaining  to  the  safety  and  security  of 
the  passenger,  and  such  company  will  l)e 
liable  for  all  damage  to  passengers  re- 
sulting from  their  negligence  or  miscon- 
li.ct.  The  relation  of  master  and  ser- 
vant, and  the  liability'  of  the  master,  are 
placed  upon  the  law  applicable  to  com- 
mon carriers,  though  in  direct  contra- 
vention of  contracts  between  the  two 
companies.  The  law  will  not  permit  a 
carrier  to  evade  its  duties  by  means  of  a 
contract  ^  with  a  third  party.  We  do  not 
think  the  relationship  of  master  and  ser- 
vant thus  created  by  law,  and  independ- 
trut  ot  contract,  would  necessarily  con- 
stitute the  servants  of  the  two  companies 
:cllow  servants,  within  the  rule  '  respon- 
'if at  superior;'  most  certainly  not  in  re- 


and  train.  There  was  neither  a  com- 
mon employer,  a  common  director,  nor 
a  common  service." 


FORGERY. 

Name -Middle  Initial. 


In  State  v.  Higgins,  decided  in  the 
Supreme  Court  of  Minnesota  in  January, 
1895  (61  N.  W.  R.,  816),  the  following  is 
the  official  syllabus : 

'*  1.  The  rule  that  the  middle  name  or  in- 
itial is  not  a  material  part  of  a  person's  name 
does  not  apply  when  the  first  name  is  not 
given,  but  only  its  initial. 

"2.  The  second  initial,  *F.,'  in  the  name 
*  M.  F.  Hijjgins,'  is  a  material  part  of  the  name. 

"  3.  Wliere  a  contract  is  made  and  signed 
by  *  M.  F.  Higgins:'  Held,  forgery  may  be  com- 
mitted by  changing,  with  intent  to  defraud, 
the  second  initial  '  F./  to  the  letter  *  J.'  in  the 
name  in  the  contract  and  in  tlie  signature  to 
the  contract,  so  that  it  reads  *  M.  J.  Higgins.' " 

The  court  said,  in  part :  "  The  indict- 
ment charges  Marion  F.  Higgins  with 
the  crime  of  forgery.  It  states  that  on 
September  1,  181)2,  he  entered  into,  and 
by  the  name  of  M.  F.  Higgins  executed, 
with  a  certain  church  corporation  a  con- 
tract, and  sets  out  the  contract  in  full, 


by  the  terms  of  which  he  agreed  to 
pect  of  duties  which  were  not  common,  i  build  a  church  for  a  certain  price,  which 
The  injury  resulted  from  the  negligent ;  the  corporation  ai^reed  to  pay  him.  It  is 
management  of  the  train.  There  was  •  further  stated  that  on  December  3,  1894, 
nothing,  either  in  the  agreement  o I  vvith  intent  to  defraud,  he  did  alter,  forge 
plaintiff,  or  in  the  contract  between  the '  and  change  the  contract,  by  removing 
defendant  and  the  Pullman  Company,  |  therefrom  the  second  initial  letter.  *  F.,' 
which  required  him  to  assi.st  in  running  i  where  it  appears  in  his  name  in  the 
and  managing  the  train,  nor  did  his  du- !  body  of  the  contract,  and  also  where  it 
ties  to  the  Pullman  Company  require  it  \  appears  in  his  signature  to  the  contract, 
of  him.  Plaintiff  and  the  negligent  .ser-jand  substituting  therefor  in  each  place 
vants  of  defendant  did  not  have  a  com- 1  tlie  letter  'J.,'  '  with  the  intent  then  and 
men  employer,  and  the  duties,  a  neglect  j  there  to  change  and  alter  the  identity  of 
ol  which  caused  the  damage,  were  not  i  the  said  Marion  F.  Higgins,  the  person 
common  ;  and  under  neither  the  general  i  who  signed  said  contract,  and  make  the 
nile,  nor  any  exception  to  it,  can  they ;  same  the  contract  and  ol)li<;ation  of  an- 
be  regarded  as  fellow  servants,  in  the  -  other  person,  to  wit,  Martha  Jane  Hig- 
sense  of  relieving  defendant  of  liability. "  L,Mns,  wlio  was  then  and  there  the  wife  of 
Plaintiff  can  only  be  regarded  as  the  ser-  him,  the  said  Marion  F.  Higgins,  and 
vant  of  the  Pullman  Company,  except  in  I  whose  name  was  intended  by  the  said 
the  performance  of  such  duties  as  de- j  Marion  F.  Hii^gins  to  be  indicated  and 
ftndant  had  the  right  to  direct  and  con-  niade  to  appear  upon  said  contract,  at 
trul,  or  of  such  as  pertained  to  the  safety  the  time  of  said  change  and  alteration,  in 
and  security  of  passengers.  While ,  the  place  and  instead  of  that  of  said 
merely  riding  in  the  Pullman  car.  and ;  Marion  F.  Higgins.'  The  defendant  de- 
looking  after  the  welfare  of  the  passen-  ■  ninrred  to  tlie  indictment  on  the  ground 
Rers  therein,  he  was  in  no  sense  a  fellow ;  that  the  facts  stated  therein  do  not  con- 
M^rvant  of  those  operating  the   engine   stitnte  a  public  offense.     The  demurrer 
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was  overruled>  and  the  court  below  cer- 
tifies to  this  court  the  question  or  propo- 
sition, which  he  states  was  the  only  one 
raised  and  argued,  vii,:  '  That  to  change 
the  middle  letter  of  the  name  in  question 
did  not  constitute  any  crime,  as  the  same 
was  not  a  material  part  of  the  name,  and 
hence  could  not  defraud  any  one.' 

"The  middle  name  or  initial  is  mate- 
rial where  it  appears  to  be  material. 
Thus,  it  is  material  when  it  appears  that 
with  the  exception  of  the  middle  name 
or  initial,  two  persons  have  each  the 
same  name,  and  can  only  be  distin- 
guished by  the  middle  name  or  initial  of 
each.  It  seems  to  us  that  it  appears  on 
its  face  that  the  middle  letter  or  initial  is 
material  when  only  the  initial  of  the 
first  name  is  given.  In  the  present  case 
the  first  name  is  not  given ;  only  its  in- 
itial. The  name  was  written  '  M,  F. 
Higgins '  in  the  body  of  the  contract 
and  in  the  signature.  No  one  would  tin- 
derstand  '  M.  J.  Higgins  *  to  mean  the 
same  person.  In  speaking  of  a  man  it  is 
often  customary,  among  his  friends  and 
acquaintances,  to  call  him  by  his  first 
name  and  last  name,  omitting  his  middle 
name  or  initial.  Thus  *  Marion  F.  Hig- 
^  gins'  might  well  be  known  as  *  Mai  ion 
.  Higgins.  But  there  is  no  such  well- 
understood  custom  when  the  first  name 
is  not  given,  but  merely  its  initial.  Thus 
*  M.  F.  Higgins '  would  not  be  known  as 
'M.  Higgins.'  When  the  initials  alone 
are  given,  it  is  not  customary  to  drop 
th^  second  initial,  but  it  is  almost  inva- 
riably the  custom  to  give  both  initials." 


]^IDSNC£. 
Account  Books— AdmiMion  of. 


•  In  Cheney  v.  Cheney,  decided  in  the 
Supreme  Judicial  Court  of  Massachusetts 
in  January.  1895  (39  N.  B-  R.,  187),  it 
appeared  that  the  action  was  brought  to 
recover  for  services  at  the  rate  of  $12 
per  week.  Defendant  alleged  a  rate  of 
$6,  and  on  the  trial  offered  to  introduce 
his  books  of  account  in  evidence  to  cor- 
roborate his  contention  as  to  the.  rate 
agreed  on.  It  was  held  that  the  fact  that 
plaintiff  had  access  to  the  books,  and.  at 
times  had  looked  at  them,  could  not  be 


taken  as  an  admission  by  him  of  their 
correctness. 

The  court  said,  in  part :     "At  the  trial 
in   the    Superior  Court  the    defendant 
offered  his  books  of  account  in  evidence, 
for  the   purpose  of  showing  by  the  cor- 
respondence of  amounts  with  what  nat- 
urally would  have  been  paid  under   an 
agreement  for  $6,  that  that  was  the  agree- 
ment, and  we  presume,  of  proving  the 
three   items  disallowed  by  the  auditor. 
The  books  were  excluded,  and  the  de- 
fendant excepted.     It  does  not  appear 
that  the  defendant  did  or  could  swear  to 
the   correctness  of  the  charge,  and  the 
persons  who  made  the  entries  testified 
that  they  were  made  by  the  defendant's 
direction,  in  the  absence  of  the  plaintiff. 
The  clerk  v^o  made  the  earlier  entries 
testified  that  alterations  and  erasures  had 
been  made  since  the  booksJeft  his  custody. 
The  judge  inspected    the  books.      The 
items  disallowed  seem    all  to  relate    to 
money  alleged  to  have  been  paid  to  third 
persons  (No.  60 :     *  To  pd.  Mrs.  Grover 
bill  of  Nov.  23,  1883,  $58.92.'    No.  61: 
'To  pd.  Mrs.  Grover  bill,  $66.60.*     No. 
137:    ;  To  club  bill,  $6').    The  defend- 
ant does  not  contend    that    the   books 
were  admissible  as  his  books  of  account 
{Prince  V.  Smith,  4t  Mass.,  455,469;  Mcdne 
V.  Harper ^A  Allen,  115,  116).     , 

"  The  ground  on  which  the  defendant 
contends  that  the  books  should  have 
been  let  in  is  that  there  was  some  evi- 
dence of  an  admission  by  the  plaintiff 
of  their  correctness.  There  was  testi- 
mony that  the  plaintiff  had  access  to  the 
books,  and -had  been  seen  looking  over 
them.  As  this  was  denied  by  the  plain- 
tiff, it  might  have  been  inferred  perhaps^ 
if  the  testimony  was  believed,  that  the 
plaintiff  did  not  protest  anything  which 
he  saw;  and  if  he  saw  the  disputed 
items,  ind  did  ;iot  protest,  the  fact  might 
be  evidence  for  the  defendant  {Com.  v. 
Funai,  146  Mass.,  570,  16  N.  E.,  468; 
Shirtevani  v.  Wallack,  14X  Mass.,  119, 
123,  4  N.  £.,  615).  But  fhe  books  were 
notvthe  plaintiff's  books  or  kept  in  his 
behalf.  He  was  not  a  partner,  and  had 
no  interest  in  them;  so  that  there  was 
no  ground  for  a  presumption  from  the 
fact  of  access  that  he  knew  their  con- 
tents. On  the  evidence  above  stated,  it 
would  be  a  mere  guess  whether  he  had 
seen  the  items  in  question:'* 


A  JUROR'S  CONSCIENCE. 
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A  JUROR'S  CONSCIEirCS. 
It  loTolTea  Him  in  a  Controversy  with  the  Judge. 


An  unusual  and  sensational  scene  was 
enacted  in  United  States  Judge  Seaman*s 
court  in  Chicago  the  other  day.  A  jury 
refused  to  obey  the  order  of  the  court  to 
render  a  verdict  in  favor  of  a  defendant 
railroad  against  which  damages  had  been 
claimed  by  a  maimed  girl,  but  finally  un- 
der threat  of  imprisonment  for  contempt, 
found  for  the  defendant  under  protest, 
with  the  exception  of  one  juror,  who  re- 
fused to  concur  in  the  verdict  and  was 
turned  over  to  the  United  States  mar- 
shal. 

The  case  was  that  of  Maria  Ca/iili  v. 
The  Chicago,  Milwaukee  &  Si.  Paul 
Raiiway  Co.,  asking  for  $25,000  damages 
for  the  loss  of  both  her  limbs.  The 
recalcitrant  juror  was  Julius  Clayton. 
The  accident  took  place  at  the  stock- 
yards district.  People  were  in  the  habit 
of  crossing  from  Fortieth  street  to  Parker 
avenue  over  the  tracks.  Miss  Cahill  was 
crossing  at  this  place  when  knocked 
down  and  run  over  by  a  switch  engine. 
The  evidence  showed  that  she  was  under 
the  engine  when  the  engineer  moved 
back  again,  inflicting  further  injury  upon 
the  girl. 

In  charging  the  jury  Judge  Seaman  in- 
structed them  to  find  for  the  defendant. 
He  said  the  evidence  showed  no  respon- 
sibility could  be  attached  to  the  railroad 
company;  that  it  was  the  lessee  of  the 
tracks  of  the  stockyards  company,  upon 
whom  rested  the  responsibility  to  provide 
proper  crossings.  •  He  expressed  sym- 
pathy for  the  girl,  but  held  there  was  no 
evidence  that  the  accident  was  due  to 
willful  carelessness  on  the  part  of  the 
railway  einplpyees.  He  concluded  his 
remarks  by  saying : 

**  You  can  under  the  law  do  nothing 
but  find  for  the  defendant.  The  court 
charges  you  to  find  for  the  defendant." 
At  this  point  a  man  rose  slowly  in  the 
jury  box,  and  to  che  surprise  of  all  re- 
fused absolutely  to  be  a  party  to  such  a 
verdict,  "  Your  honor/*  he  said  slowly 
and  solemnly,  each  word  falling  with 
painful  emphasis  on  the  ears  of  the 
astonished  judge,  "  your  honor,  I  cannot 
render  such  a  verdict."  There  was  a 
pause.  Then  Foreman  J.  H.  Blakeley 
rose  and  said,  "I  won't  find  for  the  de- 


fendant.'*    "  Nor  I,"  followed  Juror  John 
Burke.     "  Nor  I,"  echoed  H.  P.  Barnes. 

More  would  have,  followed  had  not 
Judge  Seaman  at  this  juncture  ordered 
the  jury  to  retire  into  the  jury  room. 
*' Gentlemen,'' he  said,  "you  will  now 
retire  to  the  jury  room  and  render  such 
verdict  as  you  see  fit."  The  jury  retired 
and  agreed  on  a  verdict  for  the  plaintiff, 
assessing  damages  at  $23,796.66. 

But  the  verdict  was  never  presented. 
Robert  F.  Ardry  was  first  called  and 
stated  that  they  had  found  for  the  plain- 
tiff. Then  Judge  Seaman  told  the  jurors 
they  could  not  find  that  way.  "  You  are 
liable  to  contempt  if  yoti  r<tfuse  to  obey 
the  directions  of  the  court/'  he  said. 
Then  he  ordered  the  jury  polled.  One 
by  one  the  jurors  found,  under  protest,  a 
verdict  for  the  railroad  until  it  came  to 
Julilis  Clayton's  turn  to  speak.  He  said, 
that  he  could  not  subscribe  to  such  a  ver- 
dict. **  My  conscience  will  not  allow  me 
to  find  .for  . the  diefendant/'  he'  said 
solemnly.       . 

Judge  Seaman  pointed  out  to  the  juror 
that  he  was  in  contempt,  Ijut  nothing 
could  shake  the  sturdy  juror*  Then  the 
court  ordered  him  into  the  custody  of  the 
United  States  marshal  and  excused  the 
rest  of  the  jury  until  5  o'clock,  when  lie 
said- they  must  come  into  court,  and  if 
Clayton  were  still  obdurate  lie  would  be 
punished  for  contempt. 

When  the  court  reconvened,  Juror 
Clayton  was  still  obdurate,  but  ated 
through  the  plaintiff's  attorney,  t'  at  he 
did  not  wish  it  thought  that  he  held  the 
court  in  contempt. 

"I  respect  his  position,"  said  Judge 
Seaman,  "  but  I  feel  he  does  not  appre- 
ciate his  duty  as  a  juror.  He  has  the  ap- 
pearance of  a  manly  man.  This  verdict 
under  my  direction  by  the  jurors,  is  as  far 
as  they  are  concerned  only  a  matter  of 
form.  Their  protest  goes  on  record. 
Will  you,  Mr.  Clayton,  take  your\seat  as 
a  juror  once  more  and  let  the  foreman 
render  the  verdict  as  I  have  directed?" 

"  I  cannot,  sir,"  said  Clayton  firmly. 

"  You  would  simply  be  obeying  the  di- 
rection of  the  court  in  respect  to  the 
law." 

'*  It  is  a  question  of  fact  and  not  of  law 
in  my  mind,  your  honor."        . 

"  It  should  be  a  question  of  law  and  of 
your  oatli:'* 
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"  The  jury  was  unanimous." 

"That  does  not  enter  into  the  case. 
The  court  may  be  wrong,  but  that  is  not 
for  you  to  decide." 

The  matter  was  finally  compromised 
by  Judge  Seaman,  moved  apparently  by 
admiration  for  Clayton's  steadfastness, 
consenting  to  nonsuit  the  case,  ex-Judge 
Prendergast  for  the  plaintiff  agreeing  to 
accept  the  nonsuit  as  having  the  same 
legal  bearing  and  effect  as  if  the  verdict 
had  been  rendered  as  the  judge  had 
ordered. 

The  case  will  be  appealed,  and  in  the 
meantime  Juror  Clayton  is  the  hero  of 
the  hour  in  Chicago. 


COUNSEL  AND  CLIENT. 

As  we  are  frequently  asked  as  to  the 
propriety  of  a  lawyer  accepting  a  case, 
the  justice  of  which  he  has  reason  to 
doubt,  we  quote  the  following  as  of  in- 
terest bearing  on  this  question  from  the 
"American  Journal  of  Politics." 

In  a  state  of  barbarism  every  man's 
hand  is  against  his  neighbor,  and  per- 
sonal advantage  sets  the  only  limit  to  his 
privileges  and  his  duties.  With  the  first 
gleam  of  civilization  these  privileges  are 
circumscribed  by  his  duty  toward  others 
from  which  no  individual  is  entirely  free. 
In  such  society  what,  then,  may  a  lawyer 
do  in  behalf  of  his  client  without  in- 
fringing his  duty  to  the  public,  and  with- 
out regard  to  the  inherent  justice  of  his 
cause?  This  is  a  question  oft  mooted, 
both  by  the  profession  and  the  laity,'  and 
the  extremes  are  wide  apart.  Memor- 
able on  the  one  hand  are  Lord  Brough- 
am's hot  words  uttered  in  the  defense 
of  Queen  Caroline,  the  unhappy  wife  of 
George  IV  :  "An  advocate  in  the  dis- 
charge of  his  duty  knows  but  one  person, 
and  that  person  is  his  client.  To  save 
his  client  by  all  means  and  expedients, 
and  at  all  hazards  and  costs  to  other  per- 
sons— and  among  them  himself — is  his 
first  and  only  duty ;  and  in  performing 
that  duty  he  must  not  regard  the  alarms, 
the  torments,  the  destruction  he  may 
bring  upon  others.  Separating  the  duty 
of  the  patriot  from  that  of  advocate,  he 
must  go  on,  reckless  of  consequences, 
though  it  should  be  his  unhappy  lot  to 
involve  his  countrv  in  confusion."  These 


words  show  zeal  but  not  discretion ;  they 
are  commanding  but  not  convincing.  A 
society  is  founded  on  the  theor>',  at  least, 
of  the  greatest  good  to  the  greatest  num- 
ber, and  such  a  code  as  this  is  utterly 
subversive  of  this  fundamental  principle. 
In  criminal  trials,  especially,  too  often 
the  prosecution  seeks  to  secure  a  convic- 
tion by  any  means,  and  the  defense,  we 
may  assume,  usually  stops  at  nothing  to 
escape  the  penalty  of  wrongdoing.  If 
the  public  be  aroused  to  participation 
and  clamor  in  favor  of  one  or  the  other, 
the  advocate  may  find  himself  unduly 
swerved,  and  may  seek  to  gratify  such 
public  sentiment  to  the  detriment  of  pub- 
lic justice.  Cases  involving  the  freedom 
of  the  life  of  the  accused  demand  in  the 
lawyei:  a  far-seeing  discrimination  and 
an  all  inclusive  view.  He  may  be  re- 
quired to  face  the  indignation  of  a  frown- 
ing but  unthinking  community,  and  to 
maintain  his  integrity  at  the  sacrifice  of 
popularity  or  ambition.  On  the  other 
hand,  his  recreance  to  duty  may  entail 
the  most  unfortunate  results.  A  crime 
is  committed  which  justly  outrages  pub- 
lic sentiment,  and  through  sharp  practice 
or  corrupt  methods  the  perpetrator  goes 
unpunished ;  his  freedom  from  restraint, 
even  his  existence,  involves  the  peace- 
loving  portion  of  the  community  in  con- 
stant apprehension;  then  indignation 
bursts  all  bounds ;  the  law's  delays  and 
loopholes  are  made  the  excuse  for  defi- 
ance of  all  law,  and  property  and  life 
pay  the  penalty  of  one  man's  overzeal  in 
behalf  of  a  worthless  client. 

Opposite  to  Lord  Brougham's  position 
is  that  of  Sir  Matthew  Hale,  who  in  his 
early  practice  would  never  accept  a  seem- 
ingly unjust  cause.  But  in  after  life  he 
was  convinced  that  in  this  he  had  in  a 
measure  erred,  for  he-  felt  that  no  one  can 
so  thoroughly  know  a  case  as  to  be  en- 
titled to  a  final  opinion  on  its  merits  un- 
til all  the  facts  are  thoroughly  presented. 
In  every  life  questions  of  moral  duty 
arise  for  daily  settlement;  paths  con- 
stantly diverge,  and  the  safe  one  must 
hourly  and  anew  be  chosen.  There  is  no 
universal  standard ;  each  conscience 
must  settle  some  things  for  itself,  unaided 
by  an  enlightened  understanding.  One 
thing  positively,  however,  a  lawyer  may 
never  do  for  his  client — what  the  com- 
mon conscience  of  mankind  would  forbid 
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that  client  to  do  for  himself.  He  may 
not  espouse  the  cause  of  one  who  seeks 
to  perpetrate  a  wrong  tljrough  some 
chance  advantage  the  law  may  happen  to 
afford  him.  But  not  often,  if  ever,  need 
a  law^yer  decline  to  undertake  the  defense 
of  the  accused.  To  undertake  his  de- 
fense, however,  is  not  to  decide  to  make 
every  conceivable  effort  to  save  him  from 
conviction ;  that  might  include,  at  last 
resort,  the  purchase  of  perjured  testi- 
mony in  his  behalf,  which  even  the  most 
hardened  might  resort  to,  but  would 
hardly  seek  to  justify.  But  to  secure  to 
him  those  advantavjes  and  safeguards 
which  the  law,  in  mercy,  offers  him,  is 
permissible  and  just.  If  more  than  this 
be  expected  or  required,  but  one  honest 
course  is  open — to  decline  peremptorily 
the  profferec^employment  and  forego  the 
longed-for  fee"^  Honest  men  decline  op- 
portunities for  dishonest  gain  in  every 
walk  in  life.  However,  declining  to  es- 
pouse a  cause  because  there  seems  to  be 
ground  f»T  believing  the  party  guilty, 
the  lawyer  would  usurp  the  function  of 
both  judge  and  jury.  The  courts  ap- 
point attorneys  for  accused  persons  in 
extremity,  and  where  the  issue  is  life  or 
death,  counsel  thus  appointed  cannot  re- 
fuse the  trust,  so  jealous  is  the  law  of  the 
security  oi  its  subjects,  and  so  averse  to 
judgment  against  any  one  unheard.  Sid- 
ney Smith  justifies  the  acceptance  of  any 
ordinary  case  that  offers,  on  the  ground 
that  truth  is  best  arrived  at  b>'  the  earn- 
est efforts  of  opposing  advocates,  and 
this  proposition  is  no  doubt  true  enough 
if  the  contestants  use  only  legitimate 
weapons. — Chicago  Law  Journal, 
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Common  Pleas  Bench  in  Richland  County, 
1852-7— Eminently  Able  Men  Who  Did  Honor 
to  the  Country  and  to  the  Law. 


The  present  constitution  of  Ohio  was 
formulated  by  a  constitutional  conven- 
tion which  closed  its  labors  on  the  tenth' 
day  of  March,  A.  D.  18.)1.  To  this  con- 
vention Samuel  J.  Kirk  wood  and  James 
P.  Henderson  were  the  delegates  from 
Richland  county. 


By  the  provisions  of  this  constitution, 
the  judiciary  of  Ohio  were  made  elective,, 
from  the  lowest  to  the  highest,  from  pro- 
bate judge  of  each  county  to  the  justices 
of  the  Supreme  Court  of  the  state. 

Prior  thereto,  and  under  the  constitu- 
tion of  1802,  the  judiciary  were  ap- 
pointed by  a  joint  ballot  of  both  houses 
of  the  general  assembly.  The  change 
was  a  radical  one,  and  among  conserva- 
tive men  there  was  much  fear  that  a 
great  mistake  was  made. 

Under  the  new  constitution,  or  that  of 
I80I,  the  counties  of  Licking,  Knox  and 
Delaware,  the  counties  of  Morrow,  Rich- 
land and  Ashland,  and  the  counties  of 
i  Wayne,  Holmes  and  Coshocton,  formed 
I  the  sixth  judicial  district,  each  of  these 
I  three  counties  constituting  a  subdivision 
and   which   districting   remains   to   this 
day. 

After  ratification  by  the  people  of  the 
constitution,  there  were  elected  in  and 
for  these  subdivisions,  by  the  fir.st  sub- 
!  division,  Rollin  C.  Hurd,  of  Knox  coun- 
ty; by  the  second  subdivision,  James 
Stewart,  of  Richland  county,  and  by  the 
third  subdivision,  Martin  Welker,  then 
of  Holmes  county,  and  the  manner  and 
the  integrity  and  the  ability  with  which 
these  judges  discharged  all  the  duties 
and  performed  all  the  functions  of  the 
bench  of  the  sixth  judicial  district  of 
Ohio,  assured  the  people  that  a  mistake 
had  not  been  made  in  their  choice. 

The  three  subdivisions,  politically  con- 
sidered, were  Democratic,  yet  Rollin  C. 
Hurd  and  Martin  Welker  were  Whigs, 
and  James  Stewart,  only,  a  Democrat. 

Martin  Welker  was  at  the  date  of  his 
election  possibh*  the  youngest  in  age  of 
all  the  men  who  that  year  were  elected 
to  the  bench  throuj»hout  all  Ohio. 

It  js  a  historical  fact  that  of  the  twenty- 
seven  common  pleas  judges  then  elected 
Martin  Welker  is  the  only  one  living 
now  in  Ohio,  and  the  only  survivor  of 
them  all.  unless  it  be  that  Judge  Otis, 
who  removed  to  Chicago,  still  lives.  Of 
the  twenty-seven,  Warden,  of  Cincinnati; 
Whitman,  of  Fairfield;  Peck,  of  vScioto, 
and  Day,  of  Portage,  afterward  became 
judges  ol  the  vSupreme  Court  ol  Ohio. 
Stanley  Mathews  became  jubtice  of  the 
U.  vS.  Supreme  Court,   and  Martin  Wei- 


S)4 


OraO  LBtiAL  KEW& 


ker,  U.  S.  District  judge.  Another  fact 
and  a  remarkable  one,  only'Welker  and 
Mathews  served  in  the  congress^!  the 
United  States,  the  former  in  the  House 
and  the  latter  in  the  Senate. 

In  the  sketches  of  the  men  of  Rich- 
land, heretofore  published,  I  have  at 
some  length  written  of  James  Stewart, 
and  while  something  mor«  in  this  con- 
nection may  be  said,  it  is  not  my  pur- 
pose specially  to  add  thereto,  but  rather 
to  make  observations  touching  his  asso- 
ciates, the  Hon.  Rollin  C.  Hurd  and  the 
Hon.  Martin  Welker.  The  latter  only 
survives.  Born  in  a  log  cabin  within 
the  boundaries  of  Knoy  county  in  the 
year  1819,  and  gaining  the  elementkry 
rudiments  of  an  education  in  the  schools 
of  the  country,  by  his  qwn  persistent 
efforts  he  began  the  study  of  the*  law  in 
1836,  was  admitted  lo  Ohio's  bar  in,  1840, 
and  then  residing  in  Holmes  county,  he 
was  associated  in  practice  with  Hon.  W. 
R.  Sapp.  He  was  then  appointed  clerk 
of  the  court,  which  office  he  relinquished 
to  resume  the  practice,  and,  as  before 
stated,  was  elected  to  the  common  pleas 
bench,  notwithstanding  the  fact  that  the 
subdivision  was  strongly  of  a  different 
political  faith.  And  since  his  service  on 
that  bench  he  has  been  lieutenant  gov- 
ernor of  Ohio,  succeeding  Thomas  H. 
Ford.  Midst  the  war  he  was  commis- 
sioned a  colonel  and  staff-officer  pf  gov- 
ernor Dennison,  the  adviser  of  governor 
Tod.  But  the  people  called  him  higher, 
and  for  six  years  he  sat  in  the  congress 
of  the  United  States,  in  the  39th,  40th 
and  41st  congresses,  and  participated 
actively  in  the  great  w^ork  of  reconstruc- 
tion after  the  war.  To  Martin  Welker 
is  due  much  of  the  beauty  we  now  see 
in  the  most  beautiful  capital  city  of  the 
whole  world,  for  during  his  whole  con- 
gressional service  he  was  a  member  of 
the  committee  on  the  District  of  Colum- 
bia. The  crowning  work  of  his  active 
life  was,  however,  reserved  for  his  last 
work,  and  in  November,  1878,  the  silent 
soldier.  President  Grant,  appointed  him 
judge  of  the  United  States  District 
Court  for  the  Northern  District  of  Ohio. 
His  years  of  service  on  that  bench  were 
laborious  years,  but  in  a  large  measure 
he  was  gifted,  and  affability— a  genial 
affability — so  characterized  the  man  that 
the  burden  of  labor  was  lessened  by  the 


pleasure  afforded  in  his  intimate  associa- 
tion with  his  brethren  of  the  bar. 

There  was  no  austerity  in  his  make- 
up, yet  dignity  was  at  the  helm.  In 
June,  1889,  he  retired,  under  the  pro- 
visions of  the  act  of  Congress,  having 
attained  an  age  'beyond  his  70th  year. 
In  retirement  at  his  home  in  Wooster, 
he  lives  at  his  ease,  but  giving  to  bis 
fellowmen  of  the  richness  of  his  experi- 
ence much  of  helpful  counsel  and  advice 
in  every-day  life,  engaged  in  tilling  the 
soil  and  adding  to  the  general  store  of 
sp^al  information  of  the  farmers  of  old 
Wayne  as  they  meet  in  their  clubs,  on 
the  hills  and  in  the  valleys  of  the  Kill- 
buck.  A  dignified  character,  adoctor- 
of-laws',  so  honored  by  the  Wooster  Uni- 
versity,he  is  one  of  many  of  the  old  men  in 
whose  friendship  I.  am  greatly  honored. 
Had  he  crossed  the  dark  river  I  might  say 
more  of  this  distinguished  jurist  who  be- 
gan his  judicial  career  more  than  three 
and  forty  years  ago  in  our  sixth  judicial 
district' of  Ohio.  When  I  was  a  student- 
at-law  my  preceptors  now  and  then  sent 
me  to  Wayne  county  to  give  attention  to 
business  in  court     My  temerity  would 

Suickly  disappear  under  the  genial,  gen- 
e  ^low  of  Martin  Welker,  and  courage 
was  given  me  by  his  kindly  greeting  and 
affable  manners. 

RoUin  C.  Hiird,  for  many  years  now 
among  the  number  of  the  honored  dead 
of  Ohio — of  him  I  would  write :  Bom 
in  1815  in  Vermont.  How  many  very 
great  men  has  the  Green  Mountain 
state  given  birth  to!  Some  remaining 
within  her  borders  like  Justin  S.  Morrill 
and  George  F.  Edmunds,  and.  others 
moving  with  the  star  of  empire  west- 
ward and  becoming  the  adopted  sons 
of  the  commonwealths  in  which  they 
ei^tablished  their  homes. 

Rollin  C.  Hurd,  when  a  young  man, 
came  to  Ohio  to  complete  his.  classical 
education  and  was  a  student  and  then 
graduate  of  Kenyon  College,  at  Gambier. 
Possibly  the  'hills  of  Knox,  the  weird 
scenery,  the  primitive  forests,  where 
Bishop  Philander  Chase  established 
Kenyon  College,  reminded  young  Hurd 
of  his  native  hills  and  green  mountains. 
While  a  student  he  made  the  acquaint- 
ance of  the  daughter  of  Daniel  S.  Nor- 
ton, and  on  taking  his  degree,  he  re- 
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turned  to  Vermont,  and  then  a  student 
of  the  law,  in  time  he  settled  in  Ohio 
and  Miss  Norton  became  his  bride.  'May 
I  digress  to  say  that  Daniel  S.  Norton 
was  a  member  of  the  Senate  of  Ohio,  in 
the  24th  and  25th  General  Assemblies, 
elected  by  Knox  and  Richland.  One 
brother-in-law  of  RoUin  C.  Hurd — Dan- 
iel S.  Norton,  Jr. — was  a  United  States 
Senator  from  Minnesota.  Another,  A. 
Banning  Norton,  was  a  loyal  son  of  the 
Republic,  living  in  Texas,  a  judge  there, 
and  only  a  few  moons  ago  departed  into 
the  shady  valley.  One  of  Rollin  C. 
Hurd  s  students  was-  William  Windoni, 
U.  S.  Senator  and  Secretary  of  the 
Treasury  under  two  presidents,  and  his 
eldest  son,  Hon.  Prank  Hurd,  served 
with  brilliancy  in  the  Congress  of  the 
United  States. 

Rollin  C,  Hurd  was  in  very  truth  a 
great  lawyer  and  able  jurist.  His  mind 
was  well  cultured,  a  vigorous  and  alert 
thinker,  his  knowledge  of  the  law  accu- 
rate, and  his  capacity  for  mental  work 
almost  phenomenal.  His  face  was  pleas- 
ant to  look  upon,  his  eye  claimed  your 
attention  and  captivated  you,  his  voice 
was  sweet  and  low,  yet  clear  and  very  at- 
tractive, and  his  manner  Chesterfieldian ; 
and  yet  withal  the  humblest  of  all  the 
sons  of  Blackstone  were  made  to  feel  at 
liome  in  his  presence.  His  services  on 
the  liench  were  for  a  single  term.  Ohio 
should  have  honored  herself  by  promot- 
ing him  to  the  Supreme  Bench. 

I  count  it  among  my  blessed  memories 
that  I  knew  Stewart  and  Hurd  and  Wel- 
l^er,  and  knew  them  well,  and  that  each 
^as  my  friend.  When  a  boy,  a  young- 
ster in  the  office  of  my  preceptors,  the  ac- 
quaintance began,  and  looking  backward 
A  only  voice  the  deliberate  judgment  of 
all  men  of  their  day  and  time  of  service 
^«  the  common  pleas  bench  that  they 
had  no  superiors  throughout  Ohio.  Stew- 
art with  his jnagnificent  presence ;  Hurd 
less  in  stature  but  ever  dignified  in  ap- 
pearance; Welker,  least  of  the  three  bod- 
"y.  but  the  equal  of  his  brethren  in  all 
other  respects — and  sitting  singly  or  to- 
gether and  constituting  the  district  court, 
they  were  a  bench,  a  model  bench.  Judi- 
cial integrity,  great  learning,  clear,  con- 
^^se  thought,  adherence  to  principle 
bounded  on  rea.son,  familiarity  with  pre- 
cedents and  leading  cases,  honesty  of  pur- 


pose, controlled  their  administration  of 
the  law.  Technicalities  were  brushed 
aside  if  they  interfered  with  doing  sub- 
stantial justice  between  man  and  man. 
The  right  was  made  to  prevail  over  the 
wrong. 

They,  in  common  with  their  bretliren 
on  the  bench  of  Ohio,  in  that  formative 
period  of  practice  Under  the  code,  were 
given  a  great  task.  The  change  was 
radical — from  the  old  common  law  prac- 
tice to  that  of  .the  new  code  just  adopted 
in  the  state.  The  older  members  of  the 
bar  were  indisposed  to  study  the  new 
practice — the  young  men,  however,  stud- 
ious and  industrious,  needed  the  guiding 
control  of  those  who  understood  the 
science  of  pleading  as  taught  by  Chitty, 
and  who  were  willing  to  mould  the  new 
practice  in  harmony  with  the  legi.s- 
lative  enactment,  and  still  preserve 
a  system  of  pleading,  founded  on 
reason,  freed  from  fiction  and  rest- 
ing on  a  broad  basis  of  truth  and 
common  sense.  Judges  Hurd.  Stew- 
art and  Welker  mapped  out  the 
way — so  careful,  so  learned  were  they, 
that  it  was  safe  to  say  of  them  that  the 
dockets  of  the  Supreme  Court  of  Ohio 
were  not  clogged  by  either  appeal  or 
error  cases  arising^  in  the  sixth  judicial 
district  of  Ohio.  In  fact  I  do  not  record" 
a  single  case.  It  was  a  great  bench — I 
venture  the  opinion,  greater  than  any 
that  succeeded  it,  for  it  was  a  court  of 
common  sense,.,  reaching  into  the 
higher  realm  of  conscience. 

•^Of  this  bench  it  was  never  said  that 
"  Error  was  wrought  of  lack  of  thought 
or  by  lack  of  heart." 

Judge  Hurd,  retiring  from  the  bench, 
entered  again  on  the  practice.  He  was 
retained  in  matters  of  magnitude  in- 
volving not  only  close  legal  questions, 
but  large  finanbial  business  interests. 
For  years  he  was  the  confidential  ad- 
visor of  the  Pennsylvania  Company, 
and  he  entered  on  the  laborious  task  of 
constructing  a  new  railroad  to  benefit 
the  city  and  county  of  his  home.  He 
was  a  genial,  generous  man,  and  though 
his  retainers  were  large  he  was  not  a 
man  of  wealth  in  the  modern  under- 
standing of  the  word.  He  was  a  good 
liver,  loved  his  friends,  and  hospitable 
himself,  he  enjoyed  the  hospitality  of 
others.     He  was  all  round  and  round,  a 
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great,  good  man.  Years  ago,  at  his  home 
in  Mt.  Vernon,  he  passed  away,  honored 
in  life,  respected  in  death. 

It  has  been  recorded  of  an  eminent 
lawyer  of  Ohio  "  that  as  a  man.  as  a 
lawyer,  as  a  judge  and  as  a  statesman, 
he  left  a  record  without  a  blemish,  a 
character  without  reproach  and  a  repu- 
tation as  a  jurist  and  statesman  which  but 
few  members  of  the  bar    have  attained." 

Though  the  above-quoted  lines  were 
written  of  the  merits  of  Rufus  P.'  Ran.- 
ney,  they,  may  equally  be  truthfully 
applied  to  Rollin  C.  Hurd.  I  doubt  not 
that  had  Judge  Hurd  been  promoted  to 
the  Supreme  Bench  of  Ohio  his  great 
learning  and  consummate  ability  would 
have  made  him  known  throughout  the 
republic  as  the  equal  of  any  of  the  great 
jurists  of  the  country.  His  field  was 
narrowed  by  his  environment.  If  wider 
scope  had  been  given  him  his  fame 
would  have  been  equally  enlarged,  for 
"  his  record  was  without  a  blemish  and 
his  character  without  reproach."  It 
rested  and  ever  rests  on  love  and.  truth. 
— Henry  C.  Hedges,  in  Mansfield  Shield, 


SUPREME  COURT  PROCEEDINGS. 

Cases  filed  in  Supreme  Court  of  Ohio  since 
February  13,  1895  : 

4382.  The  Dwelling  House  Insurance  .Co. 
V.  Sarah  J.  Ford  Smith.  Error  to  the  Circuit 
Court  of  Athens  county.  Sleeper  &  Sayre, 
Brewer.     Palmer  &  McGowan.    L.  M.  Jewett 

4383.  The  Dwellin^^  House  Insurance  Co.  v. 
Sarah  J.  Ford  Smith.  Error  to  the  Circuit 
Court  of  Athens  county.  Same  attorneys  as  in 
4382. 

4384..  The  L.  S.  &  M.  S.  R'y  Co.  v.  Edward 
L.  Jopliff.  Error  to  the  Circuit  Court  of  Lu- 
cas ccrunty.    E.  D.  Potter  Jr.    Scribner  &  Hurd. 

4f38»7.  Cajtherine  Reed  et  al.  \.  The  German 
Baptist  Church  of  Covinjs^ton  et  al.  Error  to 
the  Circuit  Court  of  Miami  county.  Byrkett  8p 
Gilbert     A.  F.  Broomhall. 

4J^().  The  American  Express  Co.  v.  Irvin 
H.  McPherson.  Error  to  the  Circuit  Court  of 
Miami  county.  Byrkett  &  Gilbert  .Clyde  & 
Mcpherson. 

43K7.  Jo  tin  Diley  v.  Charles  Diley  et  al. 
Error  to  the  Circuit  Court  of  Fairfield  county. 
W.  H.  Lane  &  M.  A.  Daugherty. 

4388.  Mary  E.  Cheney  v.  Charles  Butler.' 
Error  to  the  Circuit  Court  of  Franklin  county. 
Taylor,  Taylor  &  Taylor.  M.  B.  Earnhart. 
Richards  &  Sullivan. 

4389.  The  City  of  Toledo  v.  Celestia  Center. 
Er  roi  to  the  Circuit  Court  of  Lucas  county. 
C.  F.  Watts.    Ashton  H.  Coldham,  J.  K-  Hani- 

Itou. 


4390.  Alexander  Glockner  v.  Wm.  Newland 
et  al.  Error  ta  the  Circuit  Court  of  Scioto 
county.    N.  W.  Evans,  D.  Livingstone. 

4391.  Katherine  Huffman  v.  Anna  Han  ken 
et  aL  Error  to  the  Circuit  Court  of  Putnam 
cannty^    Watts  &  Moore.    Geo.  Fitz. 

43<^:    The  East  Harbor  Sportsnhin's  Club  v. 
Peter  Kelting  et  al.    Error  to  the  Circuit  Court 
of  Ottawa  county.    C.  L  York,  T.  L.  Mayers. 
'Geo.  A.  True. 

4393.    Augustus  Skiver  v.  The  Leland  Uni- 
versity et  al.    Error  to  the  Circuit  Court   of 
Defiance  county.    S.  T.  Stephen.    Hubbard  & 
Hockman  and  Holstein  &  Barrett 
General  Docket. 

3215.  Perry  Vanzile  v.  John  T.  Crei^^h  et  aL 
ErrprtOjthe  Circuit  Court  of  Richland  county. 
Judgment  afiirmed. 

3291.  Mary  O'Farrell  v.  Nicholas  Alberty. 
Error  to  the  Circuit  Court  of  Lucas  county. 
Settled  and  dismissed  at  cost  ojf  plaintiff  in 
error. 

3332.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  v.  William 
B.  Moherman.  Error  to  the  Circuit  Court  of 
Ashland  county.  Dismissed  for  want  of  prep- 
aration. 

3336.  Jane  Hickle  v.  Christopher  Hickle. 
Error  to  the  Circuit  Court  of  Pike  county. 
Dismissed  for  want  of  preparation. 

3761.  Thomas  M.  Brooks,  administrator,  v. 
Robert  Merdith.  Error  to  the  Circuit  Court 
of  Licking  county.  Dismissed  by  consent  at 
,6st  of  plaintiff  in  error. 

4105.    John  V.  Cuff,.  Probate  Judge  of  Henry 
county,  V.  the  State  Ohio  ex  rel.    Commis- 
sioners of  Wood  county.    Error  to  the  Circuit 
Court  of  Henry  county. 
By  the  Court. 

The  act  entitled  "An  act  supplementary  to 
chapter  one,  title  six  of  the  Revised  Statutes  of 
Ohio,  86  Ohio  Laws,  123,  and  the  amendments  of 
sections  one.  two,  three  and  ten,  90  Ohio  Laws, 
81,  providing  for  the  payment  by  the  upper 
county  to  the  lower  county  of  the  cost  of  oui-let 
ditches,"  are  in  every  respect  valid  enactments; 
and  upon  failure  on  the  part  of  the  probate  jud^e 
of  Ahe  upper  county,  on  notice  from  the  probate 
judge  of  the  lower  county,  to  appoint  freeholders 
as  provided  in  said  act,  such  probate  Judge  of 
such  upper  county,  may  be  compelled  by  man- 
damus to  make  such  appointment. 

Judgment  affirmed. 

Motion  Docket. 
23S1.  Christ  Coch  v.  the  State  of  Ohio. 
Mbtipn  by  defendant  to  advance  cause  No.  4301, 
On  the  general  docket  Motion  allowed. 
.  2332..  The  Pittsburg  &  Lake  Erie  Railroad 
Compaiw  V.  Robert  E|.  Johnston's  administra- 
trix. Motion  by  defendant  to  advance  cause 
No.  4361,  general  docket    Motion  allowed.       i 

2333.  The    Pittsburg   and  .Wheeling   Coal 
Company  v.  David  Davis.    Motion  by  defend- 
ant to  advance  cause  No.  4011,  on  the  general  i 
docket    Motion  allowed. 

2334.  Nannie  E.   Meeker  v.    H.   C.  Helm, 
treasurer,  etc.    Motion  by  defendant  to  advance  I 
cause  No.  4122,  general  docket  Motion  allowed. 

2.335.    Mary  C.  Meeker  v.  H.  C.  Helm,  treis- 
urer,   etc.     Motion   by  defendant  to    advance  | 
cause  No.  41 23,  general  docket.  Motion  allowed. 
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In  Oklahoma  territory  both  houses  of  the 
legislature  have  passed  an  act  repealing  all 
usury  laws  and  leaving  the  loin  of  money 
open  to  free  contract  and  competition  without 
any  legal  limitation?.  Save  where  there  is  a 
contract,  legal  interest  shall  be  7  per  cent  per 
annum. 


SATURDAY.  MARCH  2,  1H96. 


OOMinnflCATIONS  SOLICITSD. 

Contributions,  iienis  of  news  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
on  legat  topics,  or  discusstofis  upon  points  of 
interest,  as  well  as  importcmt  decisions,  are 
solicited  from  tnembers  of  the  bar  and  those 
interested  in  tegai  proceedini(S, 


Mrs.  Ellen  L.  Knox,  of  Akron,  has  applied 
to  the  Court  of  Common  j^leas  of  Summit 
county  for  an  injunction  restraining  Wallace  W. 
Warner  from  issuing  the  Summit  Republican. 
Mrs.  Knox's  husband  died  two  years  ago  atid 
she  leased  the  Cnyahog.a  Falls  Reporter,  pub- 
I  lished  by  him,  to  Warner.  Three  months  ago 
Warner  started  the  Summit  Republican  and 
has  succeeded  in  transferring  most  of  the  Re- 
porter's patronage  to  the  new  paper.  Warner 
is  vice-chairman  Of  the  Summit  county  Repub- 
lican committee. 


The  Franklin  county  recordership  contest  will 
be  heard  on  its  merits  by  the  Supreme  Court  on 
Thursday,  March  7,  in  the  case  of  Robert  Thomp- 
son against  the  State  on  the  relation  of  the  At- 
torney-General. The  motion  of  the  plaintiff  to 
aispense  with  printing  record  and  briefs  and  to 
advance  cause  No.  4374  on  the  general  docket, 
was  taken  up  and  oral  arguments  requested.  The 
motion  was  allowed  except  as  to  the  printing 
of  the  briefs,  and  the  cause  set  for  hearing  on 
the  date  given. 

The  suit  of  George  A,  Root,  of  Hamilton 
County,  V.  The  Cincinnati  Board  of  Educatiofi 
was  argued  in  the  Supreme  Court  recently  on  a 
lotion  for  leave  to  file  a  petition  in  error  to 
the  Common  Pleas  Court  of  Hamilton  county. 
Last  year  the  legislature  passed  a  law  provid- 
J«8  that  residents  of  school  districts  outside  of 
Cincinnati,  where  there  is  no  high  school,  may 
^nd  their  children  to  the  city  schbols.at  a  cost 
^qnal  to  the  per  capita  cost  for  the  city,  pupi'.s. 
The  board  adopted  a  resolution  fixing  the  fee 
J^t70,  and  the  residents  outside  who  expected 
'^nefit  from  the  law  refused  to  pay,  sending 
their  children  and  attempting  to  enjoin  the 
•^ard  from  collecting  the  money.  The  lower 
<^onrt8  susUined  the  action  of  the  board.  R. 
^  Harrison,  of  Columbus,  and  L.  H.  Pummill, 
^'^  Cincinnati,  represented  the  residents,  and 
the  corporation  counsel  the  city. 


Judge  Johnson,  of  the  Mahoning  count}* 
Common  Pleas  Court,  has  set  aside  a  verdict  of 
$15,000  rendered  in  favor  of  Harriet  True  Bates, 
of  Boston,  against  tlie  estate  of  Charlotte  P. 
Sheehy,  and  granted  a  new  trial.  Mrs.  Bates 
sued  to  recover  on  an  alleged  contract  by 
which,  in  consideration  of  her  being  a  com- 
panion, Mrs.  Sheehy  was  to  bequeath  her  entire 
estate,  but  she  was  not  mentioned  in  the  will. 

The  court  said  it  was  perfectly  clear  that  a 
number  of  letters  introduced  had  been  forged, 
and  postal  cards  manufactured  by  pastit.g  the 
back  of  one  and  the  front  of  another,  and  that 
the  only  person  interested  in  manufacturing 
this  evidence  was  the  plaintiff,  and  a  verdict 
based  uoon  this  evidence  should  not  be  per- 
mitted to  stand. 


The  Ohio  Supreme  Court  has  decided  the 
case  oi  fohn  V.  Cupp,  Probate  fudge  of  Henry 
County,  v.  The  State  of  Ohio  ex  ret.  the  Com- 
niisstoners  of  Wood  County.  The  following 
is  the  syllabus:  "The  act  entitled  'An  act 
supplementary^ to  chapter  1,  title  6  of  the  Re- 
vised-Statutes of  Ohio,'  8(5  Ohio  Laws,  123,  and 
the  amendments  of  sections  1,  2,  3  and  10,  90 
Ohio  Laws,  81,  providing  for  the  payment  by 
the  upper  county  to  the  lower  county  of  the 
cost  of  outlet  ditches,  are  in  every  respect 
valid  enactments;  and  upon  failure  on  the  part 
of  the  probate  judge  of  the  upper  county,  on 
notice  from  the  probate  judge  of  the  lower 
county,  to  appoint  freeholders,  as  provided  in 
said  act,  such  probate  judge  of  such  upper 
coivity  may  be  compelled  by  mandamus  to 
make  such  appointments." 
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In  the  Clinton  county  Common  Pleas  Court, 
the  jury  in  the  case  of  Amos  C.  Hiatt  v.  Wil- 
bur OgUsbeCy  Executor  of  the  will  of  Mary  A. 
Burdsally  deceased,  after  being  out  five  liours, 
returned  a  verdict  for  the  defendant,  sustain- 
ing the  will,  recently.  This  was  a  case 
brought  to  set  aside  the  will  of  Mrs.  Burdsall 
on  the  grounds  of  undue  influence,  insanity 
and  fraud,  and  has  occupied  the  attention  of 
the  court  and  jury  for  the  past  ten  ds^s  and 
was  one  of  the  most  bitterly  contested  will 
cases  ever  tried  in  Clinton  county,  involving 
many  peculiar  phases  of  human  character  and 
many  question^  of  expert  testimony  and  intri- 
cate law  questions. 


.  The  Ohio  State  fournal  says :  "  The  Ross 
.County  Republican  executive  committee  has 
just  issued  a  leaflet  setting  forth  the  claims  of 
Hon.  T.  A.  Miushall  for  another  term  on  ,the 
Supreme  Court  Bench  of  the  statle.  The  high 
character  of  Judge  Minshall  is  referred  to,  his 
splendid  integrity,  his  studious  and  faultless 
habits,  and  his  sound  and  reliable  judgment, 
are  ali  strongly  ranged^'in  the  line  of  an  argu- 
ment for  a  renomi nation.  In  regard  to  the 
third  term  bugaboo  the  committee  says  that 
judge  Welch  served  three  terms,Judge  White 
four.  Judge  Johnson  was  elected  three  times 
and  Judge  Mcllvaine  had  served  three  and  was 
nominated  for  a  fourthwhen  he  died.  In  the 
earlier  history*  of  the  court  Judge  Hitchcock 
served  continuously  for  a  number  of  terms. 
In  view  of  Judge  Minshall's  splendid  record 
another  term  (the  third)  is  respectfully  asked." 


The  motion  for  leave  ^o  file  a'  petition  in 
error  to  the  Court  of  Common  Pleas  of  Lorain 
county  in  the  suit  brought  by  Esther  A.  Horr 
against  H.  P.  Chapman,  treasurer  of  Loraia 
county,  to  -restrain  him  from  collecting  the 
Dodge  inheritance  tax  upon  the  estate  of  the 
late  R.  A.  Horr,  of  Wellington,  has  been  over- 
ruled by  the  Supreme  Court  on  the  ground 
that  the  case  should  come  up  through  the  Cir- 
cuit Court. 


Two  large  judgments  for  damages  have  been 
aflirmed  against  railroad  companies  by  the  Su- 
preme Court.  The  first  is  $6,500  judgment 
given  W.  T.  Purviance,  administrator  of  the  es- 
tate of  Marion  G.  Baughman,  who  was  killed 
on  the  Ctiicago  and  Erie  Railroad,  a^inst  that 
company,  and  the  other  was  $10,000  in  favor  of 
Charles  E.  Sharp,  of  Knox  county,  who  lost  an 
arm  and  leg  while  in  the  employ  of  the  Cleve- 
land,  Akron  and  Columbus  Railroad. 


The  suit  in  which  Mrs.  Nellie  Walley,  of 
Muncie,  Ind.,  sought  to  recover  $6,000  alleged 
to  have  been  lost  by  her  husband,  William  A. 
Walley,  at  gambling,  recently  came  to  a  close 
in  the  Circuit  Court  of  that  city,  the  jury  re- 
turning a  verdict  allowing  the  plaintiff  $5,414.* 
50.  The  defendants  are  John  R.  Ervin,  Prank 
Miller  and  Charles  Russey,  but  Mr.'Ervin.  who 
is  a  wealthy  saloon-keeper,  will  probably  have 
to  foot  the  bill.  Walley  is  a  real  estate  agent, 
gas  well  contractor,  and  agent  for  the  Standard 
Oil  Company.  He  showed  how  he  had  played 
the  game  for  two  years  and  lost  continually  by 
producing:  checks  for  small  amounts,  all  of 
which  he  claimed  were  lost  in  twisting-  the 
tiger's  tail,     •  - 

Some  time  ago'  the  Columbus  Grocery  Com- 
pany, in  the  Pranklin  County  Common  Pleas, 
secured  a  temporary  order  restraining  the 
Wholesale  Grocers'  Association  of  Ohio  from 
circulating  stories  about  the  plaintiff,  which 
were  libels  on  their  method  of  doing  business. 
A  motion  was  filed  to  dissolve  the  restraining 
order,  and  recently  Judge  Evans  passed  on  it 
He  dissolved  *the  restraining  order  on  the 
ground  that  there  coul^  be  no  injunction 
granted  to  restrain  a  threatened  libel.  He 
laid  down  the  principle  that  the  courts  could 
ubt  anticipate  such  conduct  The  proper  rem- 
edy for  plaintiff  was  to  wait  until  the  libel  oc- 
curred and  then  bring  a  suit  for  datfftges. 


W.  T.  Price,  Charles  w'  Harper  and  Lon 
Aidair,  of  Columbus,  Ohio,  with  ex  Mayor  W. 
J.  Lawthers  of  Youjagstown ;  B.  I'.  Price  and 
J.  E.  Price,  of  ja^rksou,  Ohio,  and  J,  H.  Price, 
of  Chicago,  will  endeavor  to  establish  their 
right  to  property  in  Baltimore,  Md.,  val>xed  at 
$aaoO0K>00.  The  land,  about  three  hundred 
acres,  was  owned  f)y  Mordecai  Price,  great 
g  land  father  of  the  claimants  of  that  same, 
and  was  formerly  known  is  Pleasant  Valley, 
but  now  is  in  the  center  of  Baltimore.  The 
claim  is  made  that  the  property  was  leased  for 
ninety-nine  ^ears  and  that  the  lease  expired 
last  May.  There  are  a  number  of  other  heirs 
whovwill  be  benefited  by  the  inheritance  if  the 
contest  for  possession  of  the  property  is  suc- 
cessful. Two  of  the  heirs  have  investigated 
the  claim  'and  have  assurance  ■  from,  legal 
sources  that  they  have  a  right  to  the  property. 
The  heirs  will  decide  upon  a  policy,  and  it  is 
probable  that  proceeditfgs  for  possession  will 
be  instituted  as  soon  as  the  evidence  is  col- 
lected. 


OHIO  LEGAL  NEWS.. 


299 


The  long-drawn-out  prdsecutiou  of  ex-State 
Treasurer  Wdodruff,  of  Arkansas,  charged 
with  embezzling  public  funds,-  has  at  last 
coded « in  his  conviction  and  sentence  to  one 
year  iu  the  penitentiary.  The  case  has  cost 
Arkansas  f50,000. 


The  Circuit  Court  of  Franklin  county  has 
handed  down  a  decision  affirming  the  decision 
of  the  lower  court  in  the  George  Geschwilm 
murder  case.  Geschwilm  was  convicted  last 
sammer  of  stabbing  and  instantly  killing  his 
wife,  last  March,  and  was  sentenced  to  be 
hanged  on  March  29.  His  attorneys  claimed 
error  in  the  proceedings  and  carried  the  case 
to  the  Circuit  Court.  It  was  argued  last  Wed- 
nesday and  the  court  unanimously  affirms  the 
verdict  of  murder  in  the  first  degree.  The  at- 
torneys for  the  condemned  man  announce 
their  intention  of  carrying  the  case  to  -the 
Snpreme  Court 

The  Cincinnati  annexation  case  which  arises 
under  the  Lillard  l4w,  has  been  argued  in  the 
Supreme  Court.  The  law  virtually  disfran- 
chised the  {Villages  in  their  vote  on  annexation 
and  its  constitutionality^i^  contested.  The  city 
was  on  the  point  of  taking  in'  the  wealthy 
suburbs  of  Clifton,  Avondale,  Linwood,  St. 
Bernard  and  Riverside,  against  the  wishes  of 
their  residents,  when  the  suit  was  brought. 
The  intent  of  the  law  is  claimed  to  be  to  make 
the  city  boundaries  co-extensive  with  Hamilton 
county  and  thus  prevent  Cincinnati  from  being 
outstripped  by  Cleveland  in  population.  Cor- 
'  poration  Counsel  Hertenstein  and  Assistant 
^nsmore  appeared  for  the  citv,  and  Messrs. 
Warrington,  Wright  and  Bowcfle  for  the  vil- 
lager 


It  is  reported  that  in  the  murder  case  pend- 
ing against  Elmore  Waldren",  of  Vinton  county, 
for  whom  a  new  trial  has  recently  been  granted 
by  the  Circuit  Court  of  that  county,  a  new  wit- 
ness has  been  discovered,  who  saw  Waklren 
shoot  his  uncle  through  the  window.  In  that 
event  Waldren,  who  is  now  in  the  McArthur 
jail,  will  be  returned  to  the  penitentiary  as 
soon  as  the  Circuit  Court  can  reach  his  case.  He 
was  before  convicted  of  murder  in  the  second 
degree.  It  is  not  among  the  impossibilities 
that  he  will  reach  the  annex  at  the  peniten- 
tiary, as  only  the  .fact  that  the  evidence  was 
purely  <jircumstantial  prevented  his  receiving 
a  sentence  of  capital  punishment.  It  is  uncer- 
tain how  far  the  provision  of  the  United  States 
constitution  *'that  no  man  shall  be  placed  in 
jieopardy  of  lifeor  limb  a  second  time  for  the 
same  offense/*  shall  apply  in  this  case. 

We  are  informed'  that  the  grounds  stated  by 
us  last  week,  upon  which  the  Circuit  Court  re- 
versed the  Common  Pleas— failure  to  lay  venue 
— did  not  cover  the  case,  but  that  the  error  of 
the  lower  court  in  the  adniission  and  exclusion 
of  testimony,  was  the  cause  of  the  reversal. 


The  large!  plant  of  the  United  Brass  Com- 
pany, at  Lorain,  Lorain  county,  was  sold  by 
the  sheriff  of  that  county  recently,  together 
vithoO  acres  of  land  adjoining,  for  $141,100. 
The  appraised  value  was  $185,000,  The  prop- 
t^rty  was  bid  in  by  Charles  Matthewson,  of  New 
York,  J.  H.  Hogt,  of  Cleveland,  and  E.  Wood- 
man, of  Portland,  Me.,  who  are  the  trustees 
f^resenting  the  bondholders.  Many  of  tile 
present  bondholders  have  bought  up  their 
holdings  at  50  per  cent  of  the  face  value  and 
they  will  be  applied  on  the  purchase  at  par. 

The  works  were  built  by  the  late  Russell 
Penfield  in  1881,  the  plant  costing  $100,000. 
Mr.  Penfield  sunk  his  entire  fortune  in  the 
enterprise  and  died  a  poor  man.  The  whole 
enterprise  has  been  a  colossal  failure  from  its 
inception. 


Sometime  ago.  Assemblyman  Cutler,  of  the 
New  York  Legislature,  introduced  a  bill  to 
make  it  a  misdemeanor  for  women  to  wear  big 
hats  in  places  of  public  entertainment  The 
bill  came  up  recently  in  the  lower  house  on 
the  order  of  final  passage,  and  there  was  much 
levity  in  the  discussion  that  followed.  An 
amendment  was  offered  by  Mr.  Hoffman  com- 
pelling conductors  on  surface  cars  to  provide 
seats  for  female  passengers,  requiring  men  on 
surface  cars  to  give'  seats  to  ladies,  and  pro- 
hibiting ladies  from  saying  "Thank  you," 
when  accepting  the  .seats.  Another  amend- 
1  ment  came  from  Mr.  Kern  proposing  that  any 
person  who  left  a  place  of  entertainment  be- 
tween the  acts  for  purposes  of  refreshment 
should  not  be  entitled  to  his  rights  under  the 
law.  Mr.  Cartwright  claimed  that  the  mein- 
bers  should  be  ashamed  to  legislate  against 
woman *s  wearing  apparel.  He  portrayed  the 
delight  of  a  woman  when  she  got  a  new  hat, 
which  she  wore  about  nine  times.  She  webt 
to  placets  of  entertainment  to  exhibit  it,  as  she 
had  a  right  to  do.  In  opposing  the  bill  Mr. 
Vacheron  asked  if  the  Legislature  had  come  to 
the  point  where  it  must  dress,  or  rather  un-. 
dress  females.  The  bill,  he  declared,  was  in- 
troduced in  favor  of  old  bachelors  and  woman 
haters.  The  bill  was  lost  by  a  vote  of  66  yeas 
to  53  nays,  it  failing  to  receive  a  constitutional 
Imajority. 
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Judge  PughyOf  the  Franklin  connty  Common 
Pleas,  has  passed  upon  the  test  cases  brought 
by  the  Attorney-General  to  collect  the  excise 
tax  bond  upon  the  express  companies  doing 
business  in  Uie.  state  by  an  act  ,of  the  general 
assembly  last  winter.  The  companies  claimed 
they  were  not  corporations,  but  copartnerships. 
Judge  Pugh  holds  that  the  companies  have  all 
the  attributes,  powers,  privileges  and.  rights  of 
corporations  and  hence  are  amenable  to  the 
tax.  Decisions  in  some  states  hold  them  to  be 
corporations  and  t^x  them  accordingly.  The 
defendants  will  probably  carry  the  case^  up  to 
the  higher  courts.  | 

Judge  T.  T.  McCarty,  of  the  Stark  cbunty ! 
Common  Pleas  Court,  has  filed  his  answer  in  | 
the  mandamus  case  which  the  prosecuting  at- ! 
tomey  of  Wayne  county  has  brought  against  j 
him  to  compel  him  to  hear  the  trial  of  Mrs. 
Sarah  Snell,  charged  with  conspiracy  to  mur- 
der her  son-in-law,  Mackey,  in  Wayne  county. 
The  judge,  by  his  attorney,  A.  A.  Thayer,  de- 
clares Stark  is  in  the  ninth  and  Wayne  in  the 
sixth  judicial    district     As   the   constitution 
provides  that  a  person  charged  with  a  crime 
"  shall  be  allowed  a  speedy  public  trial  by  an 
impartial  jury  of  the  county  or  district  in 
which  the  offense  is  alleged  to  have  been  com- 
mitted,*' therefore  there  could  b$i  no  valid  trial 
in  Stark  county.    And  if  a  change  of  venue  is 
granted.  Judge  McCarty  holds  it  should  have 
been  to  either  Ashland   or   Holmes  county, 
which  are  in  the  sixth  district  with  Wayne 
county. 

In  the  United  States  Court  of  Appeals,  at 
Cincinnati,  a  judgmentrendered  by  the  United 
States  District  Court  for  the  Northern  Districc 
of  Ohio,  against  the  city  of  Findlay,  has  been 
reversed  and  the  case  remanded  to  the  District 
Court  for  rehearing. 

M.  M.  Brooks  went  to  Findlay  as  agent  for 
Pertz  &  Stewart,  of  Kokomo,  Ind ,  for  selling 
a  machine  or  apparatus  useful  about  gas  wells. 
He  was  to  receive  a  compensation  of  |10  on 
every  machine  he  sold.  He  was  soon  elected 
superintendent  of  the  Findlay  natural  gas- 
works. In  that  capacity  he  sold  the  city  of 
Findlay  twenty-nine  machines  and  retained  his 
commission  from  the  Kokomo  firm.  The  city 
refused  to  pay.  He  sued  and  got  a  judgment 
The  city  appealed  with  the  result  stated. 
Judge  Lurton,  in  rendering  the  opinion  of  the 
reviewing  court,  improved  the  occasion  to 
scathe  officials  using. their  positions  in  siich 
manner.  ' 


Mr.  Eccles  was  once  fined  by  a  justice'of  the 
peace  for  contempt  of  court  in  telling  the 
magistrate  too  bluntly  what  he  thought  of  one 
of  his  decisions.  "AH  right,"  said  Mr.  Ecdts, 
"I  have  got  a  note  in  my  pocket  against  yon 
which  I  have  been  trying  to  collect  for  the  past 
ten  years,  and  1*11  indorse  the  fine  on  it  I 
never  expected  to  get  that  much."— 7)1^  Bar- 
rister, 


At  Maater  Commissioner's  sale,  under  an 
order  of  the  Stark  county  Common  Pless,  the 
real  and  personal  property  of  C  Aultman  & 
Co.,  manufacturers  of  threshers  and  engines, 
now  in  receivership,  was  recently  sold  for 
$300,000.  it  was  purchased  by  a  committee  of 
the  creditors,  who  have  decided  to  reorganize 
and  operate  the  plant.  Eastern  bankers  are 
deeply  interested  in  the  reorganization  more- 
ment  of  creditors.  The  amount  represented  in 
the  reorganization  is  f  1.700,000,  which  is  but 
$70,000  less  than  the  entire  amount 


It  is  authentically  reported  that  Jndge 
Charles  S.  Bentley,  of  Bryan,  recently  one  of  the 
judges  of  the  Circuit  Court  of  the  sixth  cir- 
cuit, and  Charles  Hill  Stewart,  of  this  cit>-. 
have  recently  consum'mated  a  partnership  ar- 
rangement for  the  practice  of  law  in  the  city  of 
Cleveland.  Judge  Bentley's  high  and  eminent 
ability  as  a  jurist,  demonstrated  by  his  career 
both  as  practitioner  and  judge,  together  ^^ 
the  high  legal  attainments  of  Mr.  Stewart,  who 
is  one  of  the  leading  attorneys  of  this  city. 
justifies  us  in  predicting  a  prosperous  sod  sac- 
cessful  future  for  the  new  firm  in  the  Forest 
City. 

We  happily  extend  to  Judge  Bentley  tnd  Mr. 
Stewart  our  hearty  Cong^atulationSb 

Judge  Millard,  of  the  Lucas  county  Probate 
Court,  recently  rendered  a  decision  in  the  mat- 
ter of  an  allowance  to  the  widow  of  one  Ezra 
Howland,  who  died  more  than  twer.ty  years 
ago. 

Mrs.  Howland  never  received  the  customan 
allowance  for  her  one  year's  support  and  quite 
recently  made  an  application  for  it  There 
WIS  some  difference  of  opinion  as  to  the  fact* 
which  should  be  considered  in  making  the  al- 
lowance, but  the  court  held  that  inasmuch  as 
Mrs.  Howland  was  entitied  to  the  allowance  for 
the  year  of  her  husband's  death,  the  expense  of 
living  and  the  circumstances  of  t^«P**^**^i 
that  time  should  be  considered  in  fixing  w-^  i 
amount  which  she  should  receive,  even  thong" 
payment  had  been  delayed  so  many  years, 
allowance  of  5600  was  made. 
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Tlie  suit  of  The  A.  N,  Kellogg  Publishing 
Company  v.  Michael  Moore  ei  al,  has  been  de- 
cided against  the  Kelloggs  by  the  Supreme 
Court  It  involves  a  principle  of  great  interest 
to  publishers.  Moore  is  the  ex-councilman  oif 
Cleveland  who  sued  the  Graphic- Sentinel  for 
liM  arising  out  of  its  attacks  upon  him  when 
appointed  street  commissioner  by  Mayor 
Gardner.  Moore  sued  the  Graphic-Sentinel 
for  $50»000  and  got  judgment  for  $5,000.  The 
case  was  carried  to  the  Circuit  Court,  which 
held  that  the  Kellogg  company,  which  had 
printed  the  libelous  newspaper  on  its  presses, 
was  jointly  liable  with  Feller,  the  editor  of  the 
Graphic-Sen  Unci. 

The  Kellogg  went  to  the  Supreme  Court 
with  the  above  result  The  case  was  brought 
Dp  from  the  Cuyahoga  county  Circuit  Court 


^^en  Judge  Buxton,  of  North  Carolina,  as  a 
young  lawyer  made  his  first  appearance  at  the 
bar,  the  solicitor,  as  is  customary  in  that  t»tate, 
asked  him  to  take  charge  of  a  case  for  him. 
The  young  lawyer  did  his  best,  and  the  jury 
fonnd  the  defendant,  who  was  charged  with 
some  petty  nnsdemeauor,  guilty.  Soon  after, 
one  of  the  jurors,  coming  around  the  bar, 
tapped  him  on  the  shoulder.  *'  Buxton,"  said  be, 
"the jury  did  not  think  that  man  was  guilty, 
bnt  ^e  did  not  like  to  discourage  a  young 
lawyer." 

The  state  law  in  Ohio  permitting  women  to 
vote  at  school  elections  has  brought  about  a 
peculiar  state  of  affairs  in  Warren.  Marshall 
Woodford  and  H.  B.  Weir,  whose  terms  as 
members  of  the  board-  of  education  expire 
this  spring,  say  they  vnll  not  again  be  candi* 
dates  if  there  is  to  be  a  contest  with  the  women, 
vrhile  most  of  the  latter  are  anxious  that  at 
least  one  of  their  nuntbet  be  placed  opposing 
Messrs.  Weir  and  Woodford,  who  have  been 
faitlifui  officers.  An  effort  will  probably  be 
made  to  efftct  a  compromise. 


A  San  Antonio,  Texas,  lawyer  was  appealing 
most  eloquently  to  the  jury  on  behalf  of  his 
client,  who  was  l>e  ng  tried  for  larceny.  Even 
the  prisoner  himself  was  moved  to  tears,  and 
was  wiping  his  eyes  With  a  handkerchief, 
when  his  attorney  turned  and  asked  the,  jury 
to  gaze  on  the  honest  features  of  his  client, 
and  say  if  they  could  believe  that  it  was  possi- 
ble for  a  man  with  such  an  honest  face  to  be 
guilty  of  theft.  Suddenly  the  lawy^-r  paused. 
Wped  for  breath,  and  eiacu.ated :  ''Well,  I'll 
be  blowed  if  the  blankety  blank  scoundrel 
hasn't  swiped  mv  pocket  handkerchief," — 
Argonaut, 


J.  K.  Tillotson's  disastrous  venture,  the  Ho- 
tel Victory,  at  Put-in-Bay,  Ohio,  was  sold  in 
the  Federal  Court  at  Toledo,  recently,  to  re- 
imburse creditors.  Pour  years  ago  the  hotel 
cost  1275,000 ;  at  the  marshal's  sale  it  brought 
$17,000.  E.  O.  Fallis  &  Co.,  the  architects,  se- 
cured it.  The  Phcenix  Furniture  Company,  of 
Grahd  Rapids,  Mich.,  bid  in  the  furniture, 
which  originally  cost  $79,500,  at  $7,000. 


The  Supreme  Court  has  allowed  the  writ  of 
error  in  the  case  of  The  Wabash  Railroad 
Company  v.  The  City  of  Defiance ^  and  it  will  be 
carried  to  the  United  States  Supreme  Court. 
The  decision  of  the  lower  courts  was  recently 
affirmed  in  the  Supreme  Court  of  the  State. 
The  railroad  company  attempted  to  prevent,  by 
injunction  proceedings,  the  city  of  Defiance 
from  cutting  down  the  grade  on  certain  streets, 
which  would  require  the  lowering  of  two 
bridges  over  the  tracks.  Through  the  state 
courts  the  city  has  won  the  contest  The  com- 
pany claims  the  proposed  change  in  the  grade 
would  be  in  violation  of  section  10,  article  I 
of  the  Constitution  of  the  United  States, 
whicl:.  provides  against  the  enactment  of  laws 
abrogating  contracts. 


The  grand  jury  of  Lorain  county  has  re- 
turned an  indictment  for  murder  in  the  first 
degree  against  Charles  Geska,  who  is  charged 
with  the  brutal  murder  of  his  stepfathei ,  VTm. 
Glatzer,  at  Columbia,  in  that  county,  last  falL 
The  crime  was  one  of  the  most  atrocious  ever 
committed  in  Northern  Ohio.  Young  Geska 
is  but  22  years  o'd,  but  has  long  been  a  terror 
in  the  neighborhood  where  he  lived  The 
claim  of  in^ianity  will  be  made  in  his  defense. 
Geska  has  confessed  the  crime. 


M0RT6A6B  STATISTICS. 

The  final  and  complete  statistics  concerning 
farms,  homes  and  mortgages  ih  the  United 
States  have  T)een  issued  from  the  census  office. 
The  statistics  show  that  Ohio  has  the  largest 
number  of  farms  of  any  state  in  the  XTnion, 
256,264;  Illinois  is  second  with  252,lli3;  then 
Missouri,  250,S32;  Texas,  248,782:  Xlew  York, 
226,6.'52;  Pennsylvania,  211,472;  Iowa,  205,432; 
Indiana,  205,331 .  No  other  stste  has  more  than 
20'J,000.^  In  the  matter  of  mortgages  the  report 
shows  that  27.97  per  cent  of  the  farms  and 
homes  of  the  United  States  are  mortgaged— 
that  is  the  average  for  'the  whole  country. 
Nearly  37  per  cent  of  the  fanns  in  Illinois  are 
mortgaged.  In  Indiana  the  farmers  are  in  a 
little  better  condition;  the  percentage  being 
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33.10,  and  in  Ohio  they  are  a  little  better  still, 
the  percentage  being  28.00.  It  is  ahown^  how- 
ever, that  76.51  per  cent  of  the  mortgages  upon 
farms  in  the  United  States  represent  deferred 
payments  of  purchase  money,  and  85.30  per 
cent  purchase  money  and  permanent  improve- 
ments. The  remainder  represent  farm  machin- 
ery, stock  and  other  articles  that  add  to  the 
value  of  the  property  and  make  its  cultivation 
the  more  profitable. 


JUDGE  CHARLES  FOLLETT. 

On  February'  8, 1895,  the  Hon.  Charles 
Follett  will  retire,  at  the  end  of 
his  official  term,  as  one  of  the  judges  of 
the  fifth  judicial  circuit  of  Ohio,  after  a 
service  of  ten  years  in  that  position.  He 
was  elected,  without  material  opposition, ! 
such  judge  at  the  beginning  or  organiza- 1 
tion  of  the  several  circuit  courts  of  this 
state,  for  a  term  as  determined  by  lot  of 
four  years,  which  he. filled  with  entire 
satisfaction,  and,  at  the  expiration  of 
said  term  of  four  years,  was  re-elected 
without  material  opposition  to  a  second 
term  of  six  years,  which  was  also  served 
by  him  faithfully  with  entire  satisfaction 
to  the  b^nch  and  bar  of  his  circuit,  and 
he  now  retires  with  the  respect  of  all 
parties  and  the  public  generally. 

Judge  Follett  was  born  in  Franklin 
county.  Vermont,  December  14,  1820,. 
and  at  about  the  age  of  sixteen  years 
came  to  Ohio  with  hife  parents,  who  set- 
tled on  a  farm  near  Johnstown,  Licking 
county,  Ohio;  and  in  which  county  he 
has  ever  since  resided.  At  the  time  the 
family  came  to  Ohio  it  consisted  of  six 
sons  and  three  daughters,  and  Charles 
was  the  eldest  son  of  the  six,  all  of  whom 
are  still  living;  the  father,  mother  and 
one  sister  are  the  onlj^  ones  dead  out  oi 
said  family.  His  brother.  Dr.  Alfred 
Follett,  a  physician,  resides  at  Granville, 
Ohio;  his  brother,  Hon.  M,  D.  Follett 
(formerly  a  judge  of  the  Supreme  Court 
of  Ohio),  an  attorney,  resides  at  Marietta, 
Ohio;  his  brother,  Hon.  John  F.  Follett 
(ex-speaker  of  the  house  of  representa- 
tives, and  ex-congressman  of  the  first 
district  of  Ohio),  an  attotney,  resides  at 
Cincinnati,  Ohio;  and  his  other  two 
brothers,  George  Follett  and  Austin  Fol- 
lett, wool  commission  mecchants,  reside 
in  Brooklyn,  New  York. 


Judge  Follett  is  a  self-educated  man, 
and  with  the  knowledge  he  acquired  in  the 
common  schools  as  a  scholar  and  teacher, 
and  in  the  study  ofXatin  under  a  private 
tutor,  together  with  the  industrial,  eco- 
nomical, frugal,  moral,  and  religious 
teaching  of  his  New  England  parents, 
furnished  the  foundation  of  whatever 
success  he  may  have  obtained.  He  was 
married  in  April,  1842,  to  Mary  D.  Lewis, 
the  daughter  of  Rev.  David  Lewis,  and 
vhe  has  livangfive  children,  three  daugh- 
ters and  Que  son.  He  was  admitted  to 
the  Licking  county  bar  October  27, 1845; 
in  the  spring  of  1847  he  was  appointed 
postmaster  of  Johnstown,  Ohio.  In 
Octtober.  1848,  he  was  elected  prosecuting 
attorney  for  Licking  count3%  and  in  the 
fall  ot  1850  re-elected  to  .said  office;  but 
resigned  the  same  in  1852  and  was  a 
candidate  of  the  Democratic  party  for 
the  senatorial  district  (composed  of  Lick 
ing  and  Delaware  counties)  and  elected. 
While  a  member  of  the  Ohio  -senate  the 
judge  took  an  active  part  in  the  legisla- 
tion of  that  session,  which  was  the  second 
legislature  elected  under  the  present  con- 
stitution, and  was  the  only  legislature 
that  has  obeyed  the  -provision  of  the 
constitution  as  to  holding  biennial'  ses- 
sions, and  only  taking  pay  for  the  time 
they  served. 

While  senator,  he  introduced  and  suc- 
ceeded in  having  enacted  into  a  law  the 
first  act :  **  To  provide  against  the  evils 
resulting  from  tho  sale  of  intoxicating 
iiquors  in  the  state  of  Ohio,"  in  conform- 
ity with  the  provisions  of  the  present 
constitution,  which  act  was  passed  May 
1st,  1854.  This  act  was  vigorously  as- 
Sailed  by  the  saloon  interest,  and  sus- 
tained by  the  supreme  court,  in  the  case 
of  Aft7/er  fSf  Gibson  v.  The  State  of  Ohio. 
reported  in»3  O.  S.,  475.  He  also  intro- 
duced and  procured  the  passage  of  another 
act  that  proved  of  great  benefit  to  the 
people  of  the  state:  "An  act'  to  pro* 
hibit  the  circulation  of  foreign  bank  bills 
of  a  less  denomination  than  ten  dollars. 
This  law,  the  eminent  Judfee  Swan  is  re- 
ported to  have  said,  saved  the  people  oi 
this  state  more  than  one  hundred  thou- 
sand dollars;  he  also  introduced  and  ad- 
vocated'the  passage- of  a  resolution  in- 
structing our  senators  i6  congress,  and 
requesting  our  representatives  to  vote 
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against  the  repeal  of  the  "  Missouri  Com- 
promise," an  act  then  pending  in  con- 
gress. 

In  1859  he  formed  a  partnership  with 
his  brother,  John  F.,  at  Newark,  Ohio, 
which  continued  until  the  latter  in  18t)8 
lemoved  to  Cincinnati,  his  present 
-'home. 

In  1864  he  was  nominated  as  a  candi- 
date for  congress  in  the  then  Thirteenth 
District  (composed  of  the  counties  of  Mus- 
kingum, I<ickiug,  Knox  and  Coshoctojl), 
and  at  the  election  received  a  majority 
of  1,222  votes  cast  within  the  district',  and 
was  counted  out  upon  votes  said  to  have 
been  cast  by  soldiers  in  the  different 
states,  territories  and  hospitals  of  the 
Federal  army. 

On  the  twenty-sixth  day  of  January, 
1866,  he  was  admitted  to  practice  in  the 
supreme  court  of  the  United  States  at 
Washington,  on  motion  of  the  then  at- 
torney-general, Henry  Stanbery. 

In  October,  1&70,  he  was  elected  com- 
mon pleas  judge  of  the  sikth  judicial  dis- 
rict  of  Ohio,  for  one  year,  to  fill  a  vacancy, 
and  in  1871  re-elected  to  the  same  position 
for  a  full  term  of  five  years.  'After  re- 
tiring from  the  common  pleas  bench,  he 
resumed  the  practice  of  law  at  Newark, 
Ohio,  and  in  1877,  on  the  admission  to 
the  bar  of  his  son,"  Charles  H.  FoUett, 
formed  a  partnership  with  his  said  son 
at  the  same  place,  which  existed  until 
his  election  as,  circuit  judge  in  1885 ; 
and  it  is  the  intention  of  the  Judge  to  re- 
sume the  practice  of  law  with  his  son 
and  renew  their  partnership  at  Newark, 
Ohio. 


JUDGE  U.  Lv  MARVIN. 

Ulysses  L.  Maryin  was  born  in 
Slow  township.  Summit  (then  Portage) 
county,  Ohio,  March  14,'  1889,  and  spent 
his  youth  on  his  father's  farm  and  in  at- 
tendance upon  the  district  school  of  his 
neighborhood.  At  the  age  of  thirteen 
years  he  entered  the  TwifisburR  Acad- 
emy, and  later  attended  the  Franklin  In- 
stitute, an  academy  then  conducted  at 
Kent,  Ohio.  Later  he  was  in  school  at 
Hiram  for  a  shbrt  time./  He  taught  in 
the  country  schools  in  Portage  and  Sum- 
mit counties  a  number  of  terms,  and  in 
1858  entered  th^  office  of  H.  B.  Foster, 


Esq.,  of  Hudson,  as  a  law  student.  He 
completed  his  studies  with  lion.  Sidney 
Edgerton  at  Akron,  and  was  admitted  to 
the  bar  May  2,  1860.  His  first  profes- 
sional partnership  was  with  Mr.  W.  F  , 
Sanders,  then  a  young  lawyer  at  Akron, 
but  more  recently  a  United  States  Setia-" 
tor  from  Montana.  On  the  breaking  out 
of  the  war  the  partnership  was  dissolved, 
Mr.  Sanders  entering  the  army,  and  Mr. 
Marvin  taking  the  position  of  principal 
of  the  Union  schools  at  Kent,  which  he 
held  one  year,  and  in  August,  1862,  he 
enlisted  as  a  private  soldier  in  the  115th 
Regiment,  O.  V.  I.  In  July,  1868,  he  was 
promoted  to  First  Lieutenant  of  Com- 
pany I,  5th  U.  S.  C.  T.,  and  went  with 
his  regiment  to  Virginia,  and  participated 
in  the  several  engagements  of  the' 18th 
Army  Corps  in  the  siege  of  Petersburg 
i  and  Richmond.  On-  the  22d  of  Septem- 
ber, 1864,  he  was  promoted  to  Captain, 
and  on  tho  29th  of  the  same  month  was 
severely  wounded  in  the  engagement  at 
New  Market  Heights,  one  of  the  defenses 
of  Richmond.'  His  wounds  were  such 
as  to  keep  him  from  active  service  for 
about  two  months,  when  he  was  assigned 
to. duty  as  Adjutant-General  on  the  staff 
of  General  Shurtliff.  He  was  with  the 
troops  in  the  attack  on  Fort  Fishei-,  in 
February,  1865,  and  on  the  13th  of  March 
in  that  year  he  was  promoted  to  be  Major 
of  United  States  Volunteers  by  brevet 
"for  gallant  and  meritorious  services." 
He  was  assigned  to  duty  as  inspector  on 
the  staflF  of  General  Samuel  A.  Duncan, 
and  at  the  close  of  the  war  was  assigned 
to  duty  as  Judge  Advocate  on  the  staflF  of 
Major  General  Chas.  J.  Paine,  who  was 
in  command  of  the  district  of  New  Berne, 
which  position  of  Judge  Advocate  he 
held  until  mustered  out  of  service  in  Oc- 
tober, 1865. 

Upon  leaving  the  service,  he  immedi- 
ately opened  an  office  for  the  practice  of 
law  at  Kent,  and  after  two  years,^he  rer 
moved  ti  Akron,  forming  a  partnership 
with  Hon.  John  J.  Hall.  In  1869  he  was 
elected'  as  Probate  Judge  of  Summit 
county,  and  was  re-elected  in  1872.  In 
1876,  upoti  retiring  from  this  position, 
he  formed  a.  copartnership  with  his  for- 
mer preceptor,  Mr.  Foster,  and  Judge  C. 
R.  Grant. ^ under  the  firm  name  of  Foster, 
Marvin  and  Grant.  He  continued  the 
partner  of  Judge  Grant  until  the  spring 
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of  1883,  when  he  was  appointed  to  the 
position  of  Judge  of  the  Court  of  Com- 
mon Pleas.  Retiring  from  office,  he 
formed  a  partnership  with  F.  M.  Atter- 
holt,  Esq.,  on  the  1st  of  April.  1884,  and 
they  continued  to  be  partners  up  to  the 
time  of  his  appointment  to  his  present 
position,  the  firm  at  that  time  consisting 
of  Judge  Marvin,  R.  W.  Sadler,  Esq., 
P.  M.  Atterholt.  Esq.,  and  D.  L.  Marvin. 
Esq.,  the  latter  being  a  son  of  Judge 
Marvin,  the  firm  name  being  Marvin, 
Sadler  and  Atterholt. 

Judge  Marvin  has  served  as  a  member 
of  the  city  council,  and  is  at  present  a 
member  of  the  board  of  education  of  the 
City  of  Akron.  In  1884,  he  was  one  of 
the  Presidential  electors  for  Ohio,  and  for 
many  years  has  been  a  vestryman  in  St. 
Paul's  Episcopal  Church,  of  which  he  is 
now  Senior  Warden. 

Judge  Marvin  was  married  in  1861  to 
Miss  Dorena  Rockwell,  daughter  of  Hon. 
D.  L.  Rockwell,  of  Kent,  O.  They  have 
four  children. 


HOTSL  VICTORT  CA8£. 

[In  the  Circttit  Court  of  the  United  SUtes,  for 
the  Northerp  District  of  Ohio,  Western  Di- 
vision.] 

Ph(Enix  Furniture  Company  v.  Put-in-Bav 

HOTBX.  Co.  ET  AU 

RiCKS,  J. 

The  journal  entry  referring  this  case 
to  a  special  master  is  not  before  me, 
neither  are  its  terms  referred  to  in  the 
master's  report ;  so  I  am  not  sure  as  to 
the,,  exact  natiu-e  of  the  order  under 
which  the  reference  was  made.  But  I 
have  no  recollection  of  the  cotirt  passing 
upon  any  legal  questions  involved,  so 
.  that  I  assume  that  the  case  falls  within 
that  of  Kimberly  v.  Arms,  129  U.  S.,  512, 
and  Dctvid  v.  Schwartz,  15  Supreme 
Court  Reporter,  239,  in  so  far  as  the 
weight  to  be  given  to  the  master's  find- 
ings of  facts  is  concerned. 

There  are  no  serious  questions  of  fact 
involved  in  any  of  the  exceptions  pressed 
by  counsel  for  any  of  the  parties.  The 
most  important  questions  are  questions 
of  law,  and  are  involved  in  the  claims  of 
E.  O.  Fallis  &  Company,  and  John  M. 
Crocker.      Fallis  &  Company  claim  a 


mechanics'  lien  for  preparing  plans  and 
specifications  for  the  building  knowu   as 
the  ••  Hotel  Victory,"  and  for  the  general 
I  superintendence    of   the  work  of   con- 
structing the   same.    This  claim  is   re- 
isisted  very  earnestly  on   the   following 
I  grounds: 

j  First, — ^That  under  the  laws  of  the 
I  state  of  Ohio,  an  architect  is  not  entitled 
'  to  a  mechanics'  lien,  either  for  preparing 
j  plans  and  specifications  for  a  building,  or 
I  for  the  general  superintendence  of  the 
\  work  of  constructing  the  same. 

Second, — That  they  failed  to  comply 
,  with  the  plain  requirements  of  the  statute 
,  relative  to  the  filing  of  the  same,  and  in- 
i  sist  that  inasmuch  as  the  plans  and  speci- 
I  fications  were  prepared  in  Lucas  county, 
Ohio,  the  lien  should  not  be  filed  in  Ot- 
tawa county,  Ohio. 

Third — That  no  valid  contract  was 
ever  made  between  The  Piit-in-Bay  Hotel 
Company,  or  its  authorized  agent,  and  E. 
O.  Fallis  &  Company. 

Fourth, — That  the  work  was  aban- 
doned in  the  fall  of  1889,  and  the  lien 
was  not  filed  within  four  months  there- 
after. 

Fifth. — The  omission  to  set  forth  in 
the  lien  filed  by  Fallis  &  Company  the 
charges  subsequently  made  in  the  origi- 
nal plans  of  the  hotel  confine  such  lien 
to  the  amount  of  the  original  contract. 

Sixth. — The  cost  of  the  hotel  does  not 
amount  to  the  sum  claimed  by  the  de- 
fendants, Fallis  &  Company,  on  which 
they  have  computed  their  4ien. 

Sevetith. — ^That  Fallis  &  Company  are 
estopped  from  asserting  a  lien  as  against 
the  first  mortgage. 

The  mere  statement  of  these  several 
grounds  for  exception  would  indicate  the 
facts  in  dispute,  and  in  so  far  as  the  master 
has  reported  upon  them,  I  think  they  are 
conclusive,  in  the  absence  of  anything 
to  show  that  they  are  unsupported  by  the 
evidence. 

Upon  all  these  questions -of  fact  the 
master  has  found  in  favor  of  the  defend- 
ants, E.  O.  Fallis  &  Compajiy,  to  wit : 
That  there  was  a  valid  contract  between 
the  Put-in-Bay  Hotel  Company  and  Fallis 
&  Company  :  that  the  lien  was  filed  with- 
in four  months  after  the  work  was  com- 
pleted ;  that  the  cost  of  the  hotel  amounts 
to  the  sum  claimed  by  the  defendants, 
Fallis  &  Company ;  and  that  there  are  no 
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questions  of  fact  which  estop  them  from 
asserting  their  lien  against  the  first  mort- 
gage. 

I  shall  not  undertake  to  argue  at 
length  in*  this  opinion  the  legal  questions 
involved.  It  seems  to  me  just  and  equit- 
able that  this  statute  in  favor  df  lienors 
should  be  given  as  broad  a  construction 
as  the  intent  of  the  legislature  will  per- 
mit.   The  statute  reads  as  follows": 

"A  person  who  performs  labor  or  fur- 
nishes machinery  *  *  for  the  erecting,  al- 
lering  or  removing  of  a  house  *  *  by  vir- 
tue of  a  contract  with  the  owner  or  his 
authorized  agent,  shall  have  a  lien."~ 

The  contention  that  the  word  "labor" 
in  this  statute  means  only  manual  labor, 
or  unskilled  labor,  would  put  upon  it  a 
very  narrow  and  strained  construction . 
There  is  no  reason  in  equity  or  in  law 
why  the   architect  who  conceives  and 
puts  upon    paper  the  design  for  such  an 
immense  building  as  this  Hotel  Victory 
is,  and  who  puts  upon  paper  with  such 
minuteness   of  detail  the  specifications 
and  drawings  as  to  enable  anyone  skilled 
in  such  business  to  erect,  with  perfect 
proportions  and  proper  stability,  such  a 
mammoth  structure,  should  not  be  pro- 
tected in  his  contribution  to  the  comple- 
tion of  such  work,  as  well  as  the  carpen- 
ter, the  plumber,  the  painter  or  the  fres- 
coer  who  performs  manual  labor.    The 
court  certainly  ought  not  to  strain  the 
statute  to  exclude  labor    of  this    high 
character  and  grade,  unless  it  is  plainly 
the  intent  ot  the  lejf^islature  that  it  should 
bear  such  interpretation.      The   master 
Ims  entered  into  the  discussion  of  this 
question  with  detail,  referring  to  the  au- 
thorities and  statutes,  and  I  fully  concur 
in  his  finding  that  the  architect  in  this 
case  is  entitled  to  a  lien  not  only  for  the 
plans  and  specifications,  but ,  for  the  la 
bor  and  assistance  in  the  construction  of 
the  building  in  pursuance  of  these  plans, 
fof  it  appears  from  the  testimony  very 
clear  that  these  architects  were  not  called 
upon  to  design  a  plan  to  be  used  at  some 
indefinite  location,  aud  at  some  future 
time  not  fixed,  and  in  pursuance   of  a 
scheme    wholly    speculative,    but   they 
were  called  upon  to  draw  plans  and  spec- 
ifications lor  this  building,  to  be  located 
at  this  place,  and  in  pursuance  of  a  con- 
tract having  k  substantial  financial  basis. 
In  view  of  the  facts  as  established,,  it  is 


not  necessary  to  determine  whether  this 
lien  could  be  maintaihecl  for  the  plans 
and  specifications,  disconnected  with  the 
labor  and  superintendence,  and  it  is  per- 
haps best  not  to  enter  into  a  considera- 
tion of  this  abstract  question. 

The  contention  that  the  claimants 
failed  to  comply  with  the  statute  when 
they  filed  their  lien  in  Ottawa  county, 
while  the  plans  and  specifications  were 
prepared  in  I^ucas  county,  is,  it  seems  to 
me,  not  sustained  by  either  reason  or 
law.  While  it  may  be  true  that  the  la- 
bor on  the  plans  and  specifications  was 
principally  done  in  Lucas  county,  yet 
the  mere  result  of  that  labor  in  Lucas 
county  >vas  to  put  upon  paper  figures 
and  fa^ts  and  drawings  which  were  value- 
less until  used  and  put  into  the  form  and 
propositions  of  a  building.  That  could 
only  be  done  in  Ottawa  county.  That 
was  where  the  practical  use  was  made  of 
whatever  labor  was  done  in  Lucas 
county-  The  benefit  having  resulted  to 
the  parties  because  of  the  application 
made  of  the  labor  of  the  architects  in 
Ottawa  county,  the  lien  should  be  filed 
there  where  the  building  and  the  real 
estate  were  situated. 


VALUE  OF  HUMAN  LIFE. 

[In  the  Circuit  Court  of  the  United  States,  for 
the  Northern  District  of  Ohio,  Western  Di- 
vision.] 

Farmbrs*  Loan  and  Trust  Company  v.  The 
Toledo,  Ann  Arbor  &  North  Michigan 
Railway  Company. 

Ricks,  J. 

This  case  is  now, before  the  court  upon 
the  exceptions  to  the  report  qT  the  special 
master.  Gen.  L.  S.  Trowbridge,  filed 
upon  the  inter\'ening  petitions  ot  Cassie 
Alberts  and  Ida  BeauUeu. 

The  claims  set  forth  in  the  intervening 
petitions  grow  out  of  one  accident,  and 
the  facts  to  be  considered  apply  equally 
to  both  cases.  The  master  has  filed  with 
.his  report  a  stenographic  report  of  all 
the  testimony  taken  in  the  case,  which  I 
have  read  with  great  care.  I  have  like- 
wise given  full  consideration  to  the 
questions  of  law  involved,  and  am  of 
the  opinion  that  the  report  of  the  master 
in  both  these  cases,  so  far  as  they  find 
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negligence  on  the  part  of  the  receiver  as 
the  cause  of  thf  accident;  should  be  con- 
firmed. The  fact  that  the  accident  oc- 
curred by  derailment  of  the  train,  or 
wBat  is  perhaps  equivalent  to  a  derail- 
ment— a  sliding  and  giving  way  of  the 
entire  roadbed — makes  a  prima  facie 
case  of  negligence  which  it  is  the  duty  of 
the  receiver  to-  overcome  by  testimony. 
I  have  considered  very  carefully  the  evi- 
dence showing  the  ,  precautions  which 
the  subordinates  of  the  receiver  took  be- 
fore deciding  to  raise  the  grade  through 
that  patt  of  the  swamp  or  marsh  where  the 
accident  occurred.  There  is  a  good  deal 
of  conflict  as  to  the  nature  and  extent  of 
the  soundings  made  preliminary  to 
the  work,  and  I  think  the  master  found 
correctly  as  a  matter  of  fact  that  these 
soundings  were  not- of  a  character  to  re- 
lieve the  receiver  from  the  charge  of 
negligence  as  to  putting  upon  that  road- 
bed the  large  additional  weight  made 
necessary  by  the  elevation  of  the  track 
for  the  distance  stated.  It  is  very  evi- 
dent from  the  way  the  accident  happened 
that  the  freight  train  which  the  engine 
was  drawing,  upon  which  these  unfortu- 
nate men  were  working,  was  too  heavy 
for  that  track  in  the  condition  in  which 
it  was  then  left  by  the  construction 
trains.  Mgre  time  for  the  proper  ballast- 
ing of  the  roadbed  should  have  been 
given.  But  it  is  not  necessary  to  go  into 
a  .detailed  statement  of  the  facts.  As 
stated  before,  I  am  satisfied  that  the 
master  has  reached  a  correct  conclusion, 
and  that  there  was  negligence  on  the  part 
of  the  receiver  and  his  subordinates  in 
undertaking  to  move  that  train  oyer  that 
track  in  its  condition  at  that  time. 

The  question,  hpw«*ver,  about  whicli  I 
have  bc«n  more  perplexed,  is  the  amount 
of  damages  awarded  by  the  master.  He 
has  given  the  basis  u^n  which  that 
award  was  made.  The  earning  capacity 
of  these  two  men  was  shown.  Their 
probable  future  life  was  established  by 
•  the  annuity  tables,  and  the  master, 
giving  due  allowance  for  the  extra  hazard 
to  life  because  of  thife  nature  of  tWe  em- 
ployments of  thie  deceased,  made  his  cal- 
culation, and  allowed  to  C^ssie  Alberts 
the  sum  of  $9,935.00.  and  to  Ida  Beau- 
lieu  the  sum  of  j^ll,606.00.  It  is  evident 
in  this  estimate  that  the  master  has 
given  to  these  petitioners  the  full  benefit 


of  all  the  probable  years  of  life  before 
them,  and  the  full  benefit  of  their  pres- 
ent maximum  earning  capacity.     On^  of 
the  most  difl&cult  questions  for  a  court  to 
determine  is  a  correct  and  just  measure 
of  damages  in  a  case  of  this  kind.    It  is 
hard  to  say  that  a  human   life  is  not 
worth  such  a  sum  as  the  master  has  given 
in   this  case,  because  the  record  shows 
these  men  were  men  of  excellent  habits, 
fond  and  afiectionate  husbands,  and  in 
every  way  a  help  and  comfort  to  their 
families  and  useful  to  the  public,  and  it 
is  with  great  reluctance  that  I  interfere 
in  any  way  with  this  award.     6ut  in  a 
large  number  of  states  where  the  limit 
for  the  loss  of  life  has  been  fixed  by  legis- 
lation, the  sum  of  $10,000.00  has  been 
fixed  as  the  maximum  allowance  to  be 
made.     This  is  a  legislative  construction 
of  a  fair  maximum  sum  to  be  awarded  in 
such  cases.     I  think  the  court  may  prop- 
erly,  therefore,   accept   this  concurrent 
judgment  of  so  many  different  state  leg- 
islatures as  justifying  it  in  saying  that 
the  maximuin  Ought  not  in  any  one  of 
these  cases  to  exceed  that  sum.    So  that 
if  the  petitioner,  Ida  Beaulieu,  will  re- 
mit sufficient  of  the  award  made  to  her 
to  reduce  it  to  the  sum  of  $10,000.00, 
and  if  the  petitioner,  Cassie  Alberts,  will 
remit  sufficient  of  the   award  made  to 
her  to  reduce  it  to  $8,500.00,  thfe  court 
will   then   approve  an    aw^rd    to  that 
amount,  and  order  the  receiver  to  pay 
the  same. 


SUPRBHB  WURT  OF  OHIO. 

Board  op  Education  v.  Best. 

Election  of  ieachers-^Caliin^  of  roll  and  re- 
.  cording  the  ayes  and  nays— Mandatory  fr^f 
Vision  . 

1.  The  clause  in  sectiou  3982,  of  the  Rc; 
vised  Statutes,  to  wit:    "Upon  a  motion   ^   ^ 

•   to    employ  A    •    *    »    tencher 
the  clerk  of  the  board  shall  call  P^^'^^M 
roll  of  all  the  members  composing  the  Doani, 
and  enter  on  the  record  required  to  be  Kcp  • 
the  names  of  those  voting  aye,  and  the  nam 
of  those  voting  no."  is  a  mandatory  provisiu 
and  must  be  strictly  construed.  ^. 

2.  Where  the  minute  book  conteitfing"  ^ 
ord  of  the  proceedings  of  a  board  of  eou^^ 
tion  shows  that  ajl  tfie  members  of  the  ^^ 
were  present ;  that  a  motion  to  proccea  -^^ 
election  of  teachers  was  carried  by  *  J^^^j, 
mous  vote;  and  that  an  applicant  "^'".^  CT a 
tion    of  teacher  was  declared  electea    r 
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iinaniinous  vote,  but  that  the  cferk  did  hot  call 
the  roll  of  the  members,  and  the  names  of 
those  voting  aye  were  not  entered  on  the  rec- 
ord, the  requirement  of  the  statute  was  not 
sufficiently  complied  with,  and  the  election 
was  invalid. 

(Decided  December  11,  1894.) 

Brror  to  the  Circuit  Court  of  Muskin; 
gum  county. 

The  defendant  in  error,  Jennie  Best, 
filed  her  amended  petition  in  the  court  of 
common  pleas  of  said  county,  against  The 
Board  of  Education  of  New  Concord 
Vfllage  School  District,  the  plaintiflF  in 
error  alleging  as  follows : 

"Plaintift  says  that  some  time  prior  to 
M  .y  17,  1887,  she  made  a  proposal  by 
written  application  tt>  the  said  board  of 
education   to  teach  the  intermediate  or 
primary    department  of   the  school'  of 
said  district,  for  the  customar>'  term  of 
nine  months  and  at  the  customary  sal- 
ary of  thirty  dollars  a  month,  said  term 
to  begin  on  or  about  the' 5th  day  of  Sep 
tember,  1887;  that  said  board  of  educa- 
tion on  the  said  17th  day  of  May,  1887, 
accepted  plaintifTs  proposal  and  entered 
into  a  contract  with  her  by  electing  her 
as  teacher  of  said  intermediate,  depart- 
ment of  said  school,  and  giving  her  a 
written    notice  of   said    election;    that 
plaintiff,  relying,  on  said  contract,  held 
herself  in  readiness  from  the  receipt  of 
said  notice  until  the  school  opened  Sep- 
tember 5,  1887,  to  perform  her  part  of 
said  contract,  and  on  said  last  named 
date    presented    herself   at  the  'School 
house  of  said  district,  having  a  teacher's 
certificate  duly   issued  to  her  by^  the 
board    of    school     examiners  of    said 
county,  as  provided  and  required  by  law, 
ready  and  willing  to  take  charge  of  said 
department  according  to  Said  contract; 
and  that  the  said  board  of  education  then 
and  there  broke  said  contract  by  utterly 
refusing  to. allow  plaintiff  further  to  per- 
form her  part  of  said  contract,  and  with- 
out cause  dismissed  her  to  her  damage 
in  the  surii   of    three  hundred  dollars 
(|300).    Wherefore  plaintiff  prays^  judg- 
ment against  the  defendant  for  sad  sum 
of  three  hundred  dollars,  with  interest 
from  said  5th  day  of  September,  1887." 
To  this  petition  there  was  f\led  an  an- 
swer in  which  five  defenses  were  set  up. 
In  the  first  defense,*  as  amended,  the  de- 
fendant said : 


**That  it  d'eiries  each  and  every  allega- 
tion in  plailitifTs  amended  petition." 
The  second  and  third  defenses  wer^ 
struck  out  on  motion  of  the  plaintiff. 
To  the  fourth  defense  a  general  demurrer, 
was  sustained. 

The  fifth  defense  reads  as  follows : 
''Fifth  Defense : 

•'That,  in  pursuance  of  the  provisions 
oi  section  3985,  Revised  Statutes  of 
Ohio,  this  defendant;  the  board  of  edu- 
cation of  the  New  Concord  village  schopl 
district,  adopted  for  its  government  and 
the  government  of  its  employees,  a  'set  of 
rules  and  regulations,  which  said  rules 
and  regulations  were  known  to  the 
plaintiff.  Section  1,  of  article  3,  of  .said 
rules  and  regulations  reads  as  follows : 

*  The  teachers  shall  be  elected  by  the 
board  of  education  annually,  and  shall 
hold  their  position  iov  one  year  unless 
sooner  removed  by  the  board.  The 
m)minations  for  teachers  shall  be  made 
at  the  June  regular  meeting  and  not  be 
acted  on  for  two  weeks.' 

*'  Said  rules  and  regulations,  including 
said  section,  were  in  full  force  at  the 
time  named  in  the  plaintiffs  amended 
petition.  May  17,  1887.  At  the  meeting 
of  the  board.  May  17,  1887,  no  action 
was  ^taken  suspending  an}'  of  the  rules 
^gverning  the  board. 

**  On  the  27th  of  May,  at  a  legal  meet- 
ing of  the  board,  action  was  taken  de- 
claring the  proceedings  of  May  17th 
iljegal ;  said  'action  on  the  27th  was 
taketi  before  the  adoption  of  the  minutes 
of  the  me^tiilg^  of  May  17;  said  plaintiff 
was  duly  tipt|fied  of  the  action  of  the 
board  at  the  meeting  of  May  27. 

•'  At  the  regular  June  meeting  of  the 
board,  nonlinations  for  teachers  were 
made  and  the  plaintiff's  application,  at 
her  request,  was  considered  among 
others,  as  tead\ar  for  the  inte^nhediate 
department  of  the  schools.  Two\weeks 
later,  at  the  July  meeting,  the  plaintiff'$ 
application  was  rejected." 

To  this  fifth  defense  there  was  a  gen- 
eral demurrer,  which  was  overruled, 
upon  the  overruling  of  which  the  plain- 
tiff for  a  finst  reply  thereto  alleged : 

"That  it  is  •not  tme  and  she  denies 
that  she  .had  any  knowledge  whatever  of 
any  rules  and  regulations  that  defend- 
ant  had   •  adopted  for    its  government 
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and  the  government  of  its  employees,'  or 
of  any  other  rules  whatever  which  said 
defendant  had  at  the  time  she  made  her 
contract  with  it.  Denies  that  said  de- 
fendant ever  had  any  such  rules  and  reg- 
ulations as  those  stated  in  defendant's 
answer,  or  were  in  force  at  the  time 
named  in  her  amended  petition.  May  17, 
1887.  Denies  that  no  action  was  taken 
by  said  defendant  at  its  meeting  May  17, 
1887,  by  which  any  of  its  rules  were  sus- 
pended if  it  ever  had  any  rules." 


been  declared  illegal,  and  on  May  28,  he 
duly  mailed  to  her  said  notice. 

At  the  regular  June  meeting  nomina- 
tions for  teachers  were  made,  and  Miss 
Best's  application, at  her  request,  was  con- 
sidered among  others  as  teachers  for  the 
intermediate  department.  Two  weeks 
later,  at  the  July  meeting,  her  application 
was  rejected  and  another  teacher  duly 
elected. 

None  of  the  evidence  introduced  at  the 
trial  discloses  that  at  the  meeting  of  May 


The    defendant  moved  the  court  tO'  17.  1887.  the  clerk  of  the  board  called 


strike  from  the  plaintiff's  said  first  reply, 
the  following  words,  to  wit : 

"That  it  is  not  true  and  she  denies 
that  she  had. any  knowledge  whatever  of 
any  ^  rules  and  regulations  that  the  de- 
fendant had  adopted  for  its  government 
and  the  government  of  its  employees,  or 
of  any  other  rules  whatever  which  said 
.  defendant  had  at  the  time  she  made  her 
contract  with  it." 

This  motion  was  sustained,  and  the 
plaintiff  excepted. 

At  the  trial  the  minute  book  of  the 
board  identified  by  plaintiff's  witness  as 
the  record  of  the  proceedings  of  the 
board,  showed  that  on  May  10, 1887,  the 
board  met.  and  without  any  suspension 
of  the  rules,  balloted  five  times  for  an 
intermediate-  teacher  without  result. 
Then,  without  any  suspension  of  rules,^ 
it  adop  ed  a  motion  that  *'  We  adjourn 
to  meet  Tuesday,  May  17,  for  the  pur- 
pose of  electing  teachers  for  intermediate 
and  primary  departments." 

Said  record  ot  proceedings  also  showed 
that,  on  May  17.  1887,  the  board,  with- 
out any  suspension  of  the  rules,  adopted 
a  motion  to  proceed  to  elect  teachers  for 
the  intermediate  and  primary  depart- 
ments ;  that  said  motion  was  carried  by 
unanimous  vote  and  that  Miss  Jennie 
Best  was  declared  elected  by  unanimous 
vote,  for  the  intermediate  department. 

On  May  W,  1887,  the  clerk  sent  to  her 
,  a  notice  of  her  election,  which  she  re- 
ceived.    She  made  no  reply  to  the  no- 
tice, and  sent  no  acceptance  to  any  mem- 
ber of  the  board. 

On  May  27,  1887.  at  a  legal  meeting  of 
the  board,  before  approving  the  minutes 
of  May  17,  action  was  duly  taken  declar- 
ing the  election  proceedings  of  that  day 
illegal.  The  clerk  was  oidered  to  mail  to 
Miss  Best  a  notice  thai,  her  election  had 


publicly  the  roll  of  all  the  meml)ers  com- 
prising the  board,  and,  entered  on  the 
record  required  to  be  kept  the  names  of 
those  voting  ''aye,"  and  tlie  names  of 
those  voting  "no,"  on  the  question 
of  the  election  of  the  defendant  in  error. 

The  evidence  for  the  plaintiff  having 
been  heard,  the  defendant  moved  the 
court  to  arrest  the  testimony,  from  the 
jury,  and  for  judgment,  which  motion 
was  sustained,  and  the  jury  was  dis- 
charged from  the  further  consideration 
of  the  case:  ^ 

The  circuit  court  reversed  the  judg- 
ment of  the  court  of  common  pleas  for 
error : 

In  overruling  the  demurrer  to  the  fifth 
defense;  in  striking  out  the  plaintiff's 
denial  that  she  had  any  knowledge  of  the 
rules  and  regulations  of  the  board  of  ed- 
ucation ;  and  in  taking  the  case  from  the 

To  reverse  the  judgment  of  the  arcuit 
court,  this  proceeding  in  error  is  in- 
stituted. 

Af,  M,  Granger  and  W.J.  Massey,  for 
Plaintiff  in  Error. 

/  A,  Troette  and  S.  A.  Dickson,  for 
Defendant  in  Error. 

DiCKMAN,  C.  J. 

As  shown  by  the  record,  the  defendant 
in  error,  Miss  Jennie  Best,  some  tinie 
prior  to  May  17, 1887,  made  a  propo^^  ?> 
written  application  to  the  plaJ°^^^,  ^" 
error,  the  Board  of  Educaiion  of  ^ew 
Concord  Village  School  District,  to  teacn 
the  intermediate  or  primary  departmen 
of  the  school  of  that  district.  At  tne 
regular  June  meeting  of  the  board  sne 
was  nominated  for  teacher  and  her  ^ 
plication,  at  her  request,  was  considerea 
among  others,  for  appointment  as 
teacher  in  the  intermediate  departniem. 
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At  the  meeting  of  the  board,  two  weeks 
later,  in  July,  1887,  her  application  was 
rejected,  and  another  teacher  duly 
elected.  Notwithstanding  the  rejection 
of  her  application,  she  presented 
herself  at  the  school  house  on  the 
6th  day  of  September,  1887,  when  the 
scholastic  year  began,  prepared  to  take 
charge  of  the  school  and  teach  it,  but 
was  not  permitted  to  do  so. 

It  is  contended  in  behalf  of  the  de- 
fendant in  error,  that  though  not  elected 
a  teacher  at  the  regular  June  meeting, 
she  was  duly  and  legally  elected  at  the 
meeting  .  of  May  17,  1887,  whereby  a 
right  of  action  accrued  to  her  against 
the  board  when  she  was  refused  charge 
of  the  schooL 

Among  the  provisions  applying  to 
boards  of  education,  it  is  provided  by 
section  3985  of  the  Revised  Statutes, 
that  "The  board  of  each  district  shall 
make  such  rules  and  regulations  as  it 
may  deem  expedient  and  necessary  for 
its  government,  and  the  government  of 
its  appointees  and  pupils."  In  pursu- 
ance of  this  section  of  the  statutes,  iEhe 
board  adopted  a  set  of  rules  and  regu- 
lations,^ among  which  section  1  of  article 
3, reads  as  follows:  "The  teachers  shall 
be  elected  by  the  bcfard  of  education  an- 
nually, and  shall  hold  their  position  for 
one  year,  unless  sooner  removed  by  the 
board.  The  nominations  for  teachers 
shall  be  made  at  the  June  regular  meet- 
ing, and  not  be  acted  on  for  two  weeks." 
The  wisdom  of  such  a  rule  is  obvious, 
designed  and  eflfective  as  it  is  to  give  an 
opportunity  to  become  acquainted  with 
the  qualifications  and  fitness  of  the  ap- 
plicant. The  board  met  on  May  10. 1887, 
and  without  any  suspension  of  rules, 
balloted,  without  result  for  an  intermedi- 
ate teacher,  and  adjourned  to  May  17, 
for  the  purpose  of  electing  teachers  for 
the  intermediate  and  primary  depart- 
ments. On  May  17.  1887,  without  any 
suspension  of  rules,  a  motion  to  pro- 
ved to  an  election  was  carried  by  unan- 
imous vote,  and  the  board  then  proceed- 
ing to  an  election.  Miss  Best  was  de- 
clared elected  by  unanimous  vote  for  the 
mtemiediate  department.  On  May  27, 
1887,  at  a  legal  meeting  of  the  board, 
this  election  was  declared  i^egal. 

It  is  contended  in  behalf  of  the  plain- 
tiff in  error,  that  the  election  was  illegal 


for  non-compliance  with  the  rules  of  the 
board,  and  for  disregard  of  the  statutory 
mode  of  election  as  prescribed  by  section 
3982  of  the  Revised  Statutes. 
.  It  is  urged,  however,  on  the  part  of 
the  defendant  in  error,  that  the  power 
of  the  board  to  make  rules  and  regula- 
tions carries  with  it  the  power  to  sus- 
pend a  rule ;  and  that  when,  on  May  17, 
the  motion  to  then  proceed  to  elect 
teachers  was  carried  by  unanimous  vote, 
it  worked  a  suspension  of  the  rule  that 
nominations  for  teachers  should  not  be 
acted  on  for  two  weeks. 

We  deem  it  unnecessary  to  consider 
whether  the  election  of  the  defendant  in 
error  was  void  by  reason  of  a  failure  to 
comply  with  the  rule  requiring  such 
nominations  to  be  made  at  the  regular 
June  meeting,  and  not  to  be  acted  on 
for  two  weeks.  In  our  judgment,  the' 
election  was  without  the  sanction  .  of 
law,  because  in  disregard  of  the  above 
mentioned  section  3982.  That  section 
contains  the  following  provision :  '*Upon 
a  motion  to  adopt  a  resolution  author- 
izing the  purchase  or  sale  of  property, 
either  real  or  personal,  or  to  employ  a 
superintendent,  teacher,  janitor,  or  other, 
employee,  or  to  elect  or  appoint  an 
ofiicer,  or  to  pay  any  debt  or  claim  or 
to  adopt  any  text  book,  the  clerk  of  the 
board  shall  call,  publicly,  the  roll  oT 
all  the  members  ^  composing  the 
board,  and  enter  on  the  record  re- 
quired to  be  kept  the  names  of  those 
voting  *aye,'  and  the  names  of  those  vot- 
ing 'no.'  " 

The  clerk  is  made  the  recording  officer 
of  the  board,  and  it  is  incumbent  upon 
him  to  call  the  roll  on  taking  a  vote.  Th^ 
statutory  provision  that  he  shall  publicly 
call  the  roll,  and  enter  on  the  record  the 
names  of  those  voting  aye  and  the  names 
of  those  voting  ho,  is  tantamount  to  a 
provisioh,  that  the  vote  shall  be  taken  by 
yeas  and  nays  and  entered  on  the  journal. 
It  is  not  claimed,  nor  is  it  a  fact,  that  at 
the  electi  *n  of  the  defendant  in  error  as 
teacher,  the  clerk  of  the  board  called  the 
roll  and  etitered  the  ayes  and  noes  as  re- 
quired by  the  statute. 

But.  it  is  argued  that  such  requirement 
is  not  mandatory  but  directory  merely. 
Mandatory  statutes  are  imperative,  and 
must  be  strictly  construed,  otherwise  the 
proceeding  which  is  taken  ostensibly  by 


310 


OHIO  LEGAL  NEWS. 


virtue  thereof  will  be  void.  Sutherland 
on  Stat.  Con.,  sec.  454.  It  will  be  ob- 
served that  a  motion  to  employ  a  teacher 
is  placed  on  the  same  footing  with  a  mo- 
tion to  adopt  a  resolution  lor  the  pur- 
chase or  sale  of  real  or  personal  property, 
or  to  pay  any  debt  or  claim — matters  o\ 
such  interest  and  importance  as  involv- 
ing the  expenditure  of  the  school  fund, 
that  the  statute  should  be  strictly  fol- 
lowed when  a  vote  is  to  be  taken  on  the 
adoption  of  such  a  motion. 

By  section  lt)94  of  the  Revised  Statutes, 
"ordinances  of  a  general  and  permanent 
nature,  shall  be  fully  and  distinctly  read 
on  three  different  days,  unless  three- 
fourths  of  the  member^  elected  dispense 
with  the  rule  ;  and  the  vote  on  such  sus- 
pension .shall  be  taken  by  yeas  and  nays 
and  entered  on  the  journal.'*  In  Bloom 
V.  Xenia,  32  Ohio  St.,  461,  it  was  held 
that  the  section  is  imperative  in  its  in- 
junction that  ordinances  shall  be  read  on 
three  different  daj's,  unless  the  rule  is 
dispensed  with  by  a  three-fourths  vote  ; 
and  the  remaining  language  of  the  clause 
is,  we  conceive  no  less  imperative  or 
'mandatory,  that  the  vote  on  such  suspen- 
sion shall  be  taken  by  yeas  and  nays,  and 
entered  on  the  journal.  The  principles 
announced  in  the  last  cited  case  were  ap- 
proved in  Campdeilw  Cincinnati,  49  Ohio 
St.,  463,  and  we  see  no  good  reason  why 
the  most  important  duties  enjoined  upon 
boards  of  education  should  be  held  less 
imperative  than  those  of  no  greater  im- 
portance than  are  made  mandatory  upon 
municipal  councils.  The  authority  of 
boards  of  education,  like  that  of  muni- 
cipal councils,  is  strictly  limited.  They 
both  have  only  such  power  as  is  ex- 
pressly granted  or  clearly  implied,  and 
doubtful  claims  as  to  the  mode  of  exer- 
cising the  powers  vested  in  them  are  re- 
solved against  them.  Clearly,  these  or- 
ganisations that  derive  their  existence 
as  bodies  politic  and  corporate  from  the 
legislature,  cannot  be  allowed  the  same 
latitude  in  the  observance  of  their  statu- 
tory duties,  as  is  permitted  to  the  general 
assembly.  Such  subordinate  bodies  cor- 
porate are  not  privileged  to  treat  express 
and  explicit  provisions  of  the  statute  as 
as  only  directory,  discretionary,  becau.se, 
there  are  provisions  in  the  constitution 
that  are  held  directory  in  their  character 
for  the  reason  that  their  observance  by 


the  general  assembl}'  is  secured  by  their 
sense  of  duty  and  official  oaths,'  and  not 
by  any  supervisory  power  of  the  courts. 

It  is   said,  however,  that  the  primar}- 
object  of  the  law  in  providing  that  the 
roll  of  members  of  the  board  shall  be 
called  publicly,  and  the  names  of  those 
voting  aye  or  no  recorded,  is  to  deter- 
mine whether  a  teacher  has  been  elected 
by  the  requisite  majority;  and  that  such 
object   is  fully  attained  when  such  en- 
dence    is  produced,  as   appears   in  the 
minute    book   of  the  plaintiff  in   error, 
which  contains  the  record ,  "Board  met; 
members  all  present.     Miss  Jenny  Best 
was  declared  elected  by  unanimous  vote 
for    intermediate    department."     When 
there  is  a  viva  voce  vote,  taken  in  the 
usual  way,  which  is  by  a  call  for  all  those 
who  are  in  favor  to  say  aye.  and  those 
opposed   tp  say  no,  without  entering  at 
large  on  the  minutes  the  names  o(  thoi^e 
voting,  the  presiding  oflScer  judges  by 
his  ear  which  side  has  the  more  voices. 
But  if  the  vote  of  a  quorum  is  in  favor  of 
a  motion  or  resolution  and  no  vote  iscjbt 
against  it,  the  record  may  still  be,  that  it 
was  acted  unanimously,  though  some  of 
the  members  present  in   fact  abstained 
from  voting.     Steckert  v.    The  City  of 
East    Saginata,     22    Mich..    104.     To 
avoid     uncertaintv,     therefore,    in  ^^' 
termining  the  conduct  of  boards  of  edu-. 
cation    in    transacting    such    important 
official  business  as  concerns  the  purchase 
or  sale  of  property,  the  paymeat  of  debts 
or  claims,  and  the  selection  of  teachers, 
who  are  to  stand  somewhat  in  iocoparoi- 
tis  in  training  the  minds  and  shaping  the 
moral  character  of  their  pupils,  the  gen- 
eral   assembly    has    carefully    guarded 
against    ambiguity    by    prescribing    a 
method  of  voting  which  should  not  be 
departed  from,  and  in  that    regard  the 
rule  expressio  unius,  should,  we  think,  be 
strictly  applied. 

Steckert  v.  The  City  oi  East  Sagina^'^ 
supra,  was  a  bill  to  restrain  the  collection 
of  an  assessment  for  paving  a  street. 
The  first  ground  of  alleged  invalidity  "j 
the  proceedings  was  that  the  severa 
votes  in  the  common  council,  ordering 
the  improvement  made,  were  not  taki-n 
by  ayes  and  noes  as  required  by  the  cit> 
charter.  The  provision  of  the  charter 
was :  *•  Whenever  required  by  two  ine«i' 
bers,  the  votes  of  all  the  members  o\  tnt 
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common  douncii,  in  relation  to  any  act, 
proceeding  or  proposition,  had  at  any 
meeting,  shall  be  entered  at  large  on  the 
minutes."  The  record  of  the  meeting 
of  the  council  gives  the  names  of  all  the 
aldermen  present.  After  stating  the 
resolutions  ordering  the  improvement, 
there  was  this  minute,  "adopted  unani- 
mously on  cajl.^  The  argument  was  that 
the  record  shows,  y?rj/,  th^  names  of  the 
several  aldermen  who  were  present  when 
the  action  was  had;  second,  that  the  rail 
was  called  on  the  vote ;  and  tJvrd,  that 
each  of  them,  when  the  roll  was 
called,  voted  for  the  adoption  of  the  res- 
olutions. This  being  so,  the  vote,  it 
was  contended,  was  in  eflFect  'lentered 
at  large  on  the  minutes,  and  t4iat  the 
repetition  of  the  names  of  the  aldermen 
in  the  minutes  would  have  been  only 
an  idle  ceremony,  accomplishing  no  use- 
ful purpose. 

It  was  said  by  Cooley,  J.,  in  pronounc- 
ing "ihe  opinion  of  the  court :     "We  have 
found  ourselves  unable  to  take  the  same 
view  of  this  record  that  is  taken  by  the 
>- /unsel  for  defendants.    There  can  be 
no  doubt  that  the  provision  of  the  stat- 
ute which  requires  these  votes  to  be  en- 
tered at  large  on  the  minutes,  was  de- 
signed to  accomplish  an  important  pub- 
lic purpose,  and  that   it  cannot  be   re- 
garded as  immaterial,  nor  its  observance 
be  dispensed  with.     The  purpose,  among 
other  things,  is  to  make  the  members  of 
the  common  council  feel   the  responsi- 
bility of  their  action  when  these  import- 
ant measures  are  upon   their  passage, 
and  to  compel  each  member  to  bear  his 
share  in  the  responsibility,  by  a  record 
ot  his  action  which  should  not  afterwards 
be  open  to  dispute."     See  also  Spanglcr 
\'Jacoby,  14  III,  297.    The  same  views 
are  similarly  expressed  in  Judge  Coolev's 
treatise  on  Cgnstituiianal  LimiiatianSy  as 
follows:     **  It  is  provided  in  the  consti- 
tutions of  some  of  the  states,  that  on  the 
final  passage  of  every  bill,  the  yeas  and 
nays  shall  be   entered    on   the  journal. 
Such  a  provision  is  designed  to  serve  an 
important  purpose   in  compelling  each 
niember  present  to  assume  as  well  as  to 
feel  his  due  share  of  responsibility   in 
legislation;  and  also  in  furnishing  defi- 
nite and  conclusive  evidence  whether  the 
bul  has  been  passed  by  the  requisite  ma- 
jority or  not."  (6  ed.,  Id8.) 


The  same  doctrine  is  unqualifiedly  ap- 
proved by  Judge  DiLLCfN  in  his  work  on 
Municipal  Corporations,  after  an  exam- 
ination of  the  authorities  supporting  the 
opposite  view.     Sec.  291  (229). 

In  Rich  V.  City  oj  Chicago,  59  III.,  286, 
the  street  improvement  was  not  asked 
for  by  the  petition  of  the  owners  of  a 
majority  of  the  property  to  be  assessed; 
and,in  such  case,  the  city  charter  de- 
clares that  the  improvement  '* shall  be 
ordered  only  by  the  votes  of  at  least  three- 
fourths  of  all  the  aldermen  present,  such 
vote  to  be  entered  \yy  ayes  and  nays  on 
the  record  df  the  common  council."  It 
was  objected  that  there  was  no  valid  or- 
dinance commanding  the  improvement, 
or  the  a.ssessment  to  be  made.  The  court 
say:  **  It  does  not  appear,  from  the 
record  introduced,  or  otherwise,  that  this 
improvement  was  ordered  by  the  votes 
of  three-fourths  of  all  the  aldermen  pres- 
ent, and  it  appears  affirmatively,  that  the 
vote  was  not  entered  by  ayes  and  noes 
on  the  record.  We  must,  therefore,  re- 
gard the  objection  as  well  taken."  . 

In  Cutter  v.  Town  of  RusscllviUc,  40 
Ark.,  105,  it  was  held,  that  the  weight  of 
authority  and  the  better  opinion  seems 
to  be  that  a  requirement  that  the  yeas  and 
nays  shall  be  called  and  recorded  on  the 
passage  by  a  municipal  council  of  an  or- 
der or  resolution  to  enter  into  a  contract, 
is  designed  to  accomplish  an  important 
public  purpose;  and  hence  cannot  be  re- 
garded as  immaterial,  nor  its  observ'ance 
dispensed  with.  To  the  same  effect  are 
the.  decisions  in  Toivn  of  Olin  v.  Meyers', 
55  Iowa,  289;  Morrison,adm'x,\,  City  of 
Lawrence,  98  Mass.,  219,  and  in  numerous 
other  cases  involving  the  same  ques- 
tion.        ^ 

For  the  foregoing  reasons,  the  elec- 
tion of  the  defendant  in  error  by  the 
Board  of  Education  of  the  New  Concord 
Village  School  District,  was,  in  our  opin- 
ion, illegal  and  void.  And  being  .so,  the 
court  of  common  pleas  did  not  err  in 
taking  the  case  from  the  jury,  and  ren- 
dering judgment  for  the  defendant  be- 
low— the  board  of  education.  The  judg- 
ment of  the  circuit  court  .should  there- 
fore be  reversed,  and  that  of  the  court  of 
common  pleas  affirmed. 

Judgment  accordingly. 

(To  appear  in  51  Ohio  St.) 
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General  Docket. 

2536.  The  Jackson  Countv  Coal  Company  et 
al.  V.  William  P.  Austin,  administrator,  et  al. 
Error  to  the  Circuit  Court  of  Jackson  county. 
Affirmed. 

2537.  The  Jackson  County  Coal  and  Iron 
Company  et  al.  v.  William  P.  Austin,  adminis- 
trator. Error  to  the  Circuit  Court  of  Jackson 
county.    Affirmed. 

2842.  The  Jackson  County  Coal  and  Iron 
Company  et  al.  v.  William  P.  Austin,  admin- 
istrator, et  al.  Error  to  the  Circuit  Court  of 
Jackson  county.    Affirmed. 

2843.  The  Jackson  County  Coal  Company  et 
al.  V.  Williain  P.  Austin,  administrator,  et  al 
Error  to  the  Circuit  Court  of  Jackson  county. 
Affirmed. 

3155.  August  Walden  et  al.,  partners,  v. 
Agricultural  Insurance  Company  et  al.  Error 
to  the  Circuit  Court  of  Cuyahoga  county^ 
Affirmed. 

3220.  C  A.  Daugherty  v.  The  I.  N.  McLain 
Machine  Company.  Error  to  the  Circuit  Court 
of  Stark  county.    Affirmed. 

3234.  The  Union  Central  Life  Insurance 
Company  v.  Robert  Dawson.  Error  to  the 
Circuit  Court  of  Henry  county.    Affirmed.     . 

3i35.  Joseph  W;  Gillespie  v.  Frank  N.  Brj'- 
an  et  si.  Error  to  the  Circuit  Court  of  Stark 
county.    Affirmed. 

3244.  Sol.  P.  Wilson  v.  George  A.  Chenot  et 
al.  Error  to  the  Circuit  Court  of  Stark  county. 
Affirmed. 

3275.  Warren  Wheeler  et  al.,  exrs.,  v.  Car- 
son O.  Stotts.  Error  to  the  Circuit  Court  of 
Muskingum  county.    Affirmed. 

3326.  A.  N.  Kellogg  Newspaper  Company  v. 
Michael  A.  Moore  et  al.  Error  to  the  Circuit 
Court  of  Cuyahoga  county.    Affirmed. 

3751.    The    Sute    for    the  use  of  Matilda 
Kearney  et  al.  v.  I.  N.  Beatty.  Error  to  the  Cir- 
cuit Court  of  Pickaway  county.    Affirmed  on 
'the  authority  of  Newton  v.  Hammond,  38  O. 
S.,  430,  and  Enman  v.  Taylor,  45  O.  S.,  86. 

3055.  The  Chicago  &  Erie  Railroad  Com- 
pany V.  William  T.  Purviance,  administrator. 
Error  to  the  Circuit  Court  of  Van  Wert  county. 
Affirmed. 

4012.  The  Cleveland,  Akron  &  Columbus 
Railway  Company  v.  Charles  E.  Sharp.  Error 
to  the  Circuit  Court  of  Knox  county.  Affirmed. 

Motion  Docket. 

Lizzie  Denn  et  al.  v.  William  Nichols  et 
al.  Motion  for  leave  to  file  briefs  in  causes  on 
general  docket  from  and  including  3299-3318, 
by  plaintiff  in  error.  Allowed.  Briefs  of  all 
causes  for  plaintiff  in  error  to  be  filed  in  thirty 
days. 

2:^00.  The  German  National  Bank  of  Alle- 
gheny, Pa.,  V.  William  F.  Ogara  et  al.  Motion 
by  defendants  for  leave  to  file  answer  in  cause 
No.  3219  on  the  general  docket.  Leave  to  file 
answer  and  leave  to  plaintiff  to  reply  thereto. 

2336.  The  Dwelling  House  Insurahce  Com- 
piny  V.   Sarah   J.   Ford   Smith.      Motion    by 


plaintiff  for  stay  of  execution  in  cause  No. 

4382  on  general  docket    Overruled. 

'2337.  The  Dwelling  House  Insurance  Com- 
pany V.  Sarah  J.  Ford  Smith.  Motion  by 
plaintiff  for  ?.iay  of  execution  in  cause  No. 

4383  on  the  r.eneral  docket    Overruled. 

2338.  Ci'yof  Cincinnati  v.  Charles  J.  Stead- 
man.  MQcion  by  defendant  to  advance  No. 
4283  on  general  docket    Allowed. 

2339.  City  of  Cincinnati  Vj,  Charles  J.  Stead- 
man.  Motion  by  defendant  to  advance  cause 
No.  4284  on  the  general  docket'    Allowed. 

2340.  The  Ohio  &  Pennsylvania  Coal  Com- 
pany V.  A.  G.  Smith,  administrator,  etc 
Motion  by  plaintiff  for  O.  A.  in  cause  No. 
4242  on  the  general  docket    Overruled. 

2341 .  Robert  Thompson  v.  The  State  of  Ohio 
ex  rel.  Attorney-General.  Motion  by  plaintiflf 
to  dispense  with  printing  record  and  briefs 
and  to  advance  cause  No.  4374  on  general 
docket  O.  A.  requested.  Allowed  except  as 
to  printing  briefs,  and  cause  set  for  hearing 
Thursday,  March  7. 

2342.  H.  P.  Chapman,  Treasurer  Lorain 
county  V.  Esther  A.  Horr.  Motion  for  leave 
to  file  a  petition  in  error  to  the  Cpurt  of  Com,- 
mon  Pleas  of  Lorain  county  Motion  over- 
ruled.   Should  go  to  Circuit  Court  first 

2343.  George  A.  Root  v.  Board  of  Education 
of  Cincinnati  school  district  et  al.  Motion  for 
leave  to  file  petition  in  error  to  the  Court  of 
Common  Pleas  of  Hamilton  county.  0.  A. 
requested  by  defendants.  Allowed  and  cause 
set  for  hearmg  Thursday,  March  14,  1895. 

New  Cases. 

Cases  filed  in  the  Supreme  Court  of  Ohio 
since  February  20, 1896 : 

4394.  H.  D.  Hutson  v.  Albert  T.  Sanger  et  al. 
Error  to  the  Circuit  Court  of  Cuyahoga  coun- 
ty. Poppleton  &  Remington  Johnson  &  Hack- 
ney ;  Louis  J.  Grossman. 

4395.  Amelia  Vatter.  Adm'x,  v.  The  L.  S.& 
M.  S.  R'y  Co.  Error  to  the  Circuit  Court  of 
Lucas  county.  A.  H.  Coldham,  J.  E.  Pilliod; 
E.  D.  Potter,  Jr. 

4396.  Sarah  G.  Schneider  et  al.  v.  The  City 
of  Columbus.  Error  to  the  Circuit  Court  of 
Franklin  county.  J.  H.  Collins ;  Samuel  Ham- 
bleton. 

4397.  James  W.  Penfield  et  al.  v.  Terrenci 
O'Neil.  Error  to  the  Circuit  Court  of  Lake 
county.    H.  Alvord;  Geo.  W.  Alvord. 

4398.  Clara  Plumley  v.  Thos.  H.  Bellard. 
Error  to  the  Circuit  Court  of  Ashtabula  coun- 
ty.   Wade  &  Betts;  Wm.  H.  Ruggles. 

4399.  Alexander  T.  McBeth  v.  The  P.,  C. 
C.  &  St  L.  R'y  Co.  Errof  to  the  Circuit  Court 
of  Champaign  county.  Leedom  &  Lewis,  E. 
P.  Middleton,  L.  Geyer;  Prank  Chance. 

4400.  Nathan  C.  West  v.  The  Norwalk  Nat. 
Bank.  Error  to  the  Circuit  Court  of  Sandusky 
county.  Rartlett  &  Wilson ;  Finnefrock  & 
Ga.ver. 

4401.  George  A.  Root  v.  The  Board  of  Edu- 
cation of  the  School  District  of  Cincinnati  et 
al.  Error  to  the  Circuit  Court  of  Hamilton 
county.  John  H.  Wolfe,  L.  H.  Pummiil.  R.  A. 
Harrison;  Corporation  counsel. 
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COMMimiCATIONS  SOLICITED. 

Caniridu/ionSt  items  of  news  about  courts 
judges  and  lawyers;  queries ,  or  comments; 
criticisms  on  various' law  questions;  addresses 
on  legal  topics,  or  discussions  upon  points  of 
interest^  as  well  as  important  decisions,  are 
solictted  from  members  of  the  bar  and  those 
interested  in  legal proceedini»s. 


Owing  to  a  mistake  in  making  up  our  fomis 
last  week,  a  portion  of  the  case  of  State  ex 
rcl.  V.  Zeed,  page  152  of  Ohio  Decisions,  was 
omitted.  The  signature  has  been  reprinted 
and  as '  corrected  is  sent  out  this  week.  The 
omitted  case  of  Fryman  v.  Fryman  will  be 
printed  again  later. 

The  jury  in  the  case  of  Captain  Howgate, 
years  ago  connected  with  the  signal  office  at 
Washington,  and  charged  with  embezzlement, 
returned  to  court  with  a  verdict  of  acquittal 
>fter  being  out  several  days  deliberating  on 
the  testimony. 

Howgate  fled  after  his  alleged  peculations 
liecame  known,  and  he  was  able  to  keep  him- 
self out  of  fhe  clutches  of  the  officers  for 
°>sny  years,  until  last  fall,  when  he  was  found 
»n  New  York  running  a  second-hand,  book 
*^ore.  At  the  time  of  his  arrest  it  was 
charged  that  the  authorities  were  not  exactly 
pleased  with  his  capture,  the  intimation  being 
*^  he  was  not  the  only  one  who  had  profited 
^  the  theft  of  nearly  $300,000  government 
funds. 

At  the  trial  a  large  amount  of  testimony 
^  strangely  missing,  witnesses  had  died 
Mnce  the  crime  was  committed,  and  the  prose- 
et»tion  was  weak  in  every  way.  His  acquittal 
^  therefore  to  be  expected,  the  only  strange 
^Jng  about  it  being  the  fact  th^t  the  jury  was 
80  long  finding  such  k  verdict. 


Governor  McKinley  has  appointed  Judge  U 
L.  Marvin,  of  Akron,  to  fill  the  unexpired  term 
of  Judge  C.  C.  Baldwiti,  deceased.  It  was  urged 
in  Judge  Marvin*s  behalf  that  there  ought  to  be' 
one  judge  on  the  circuit  bench  for  the  Eighth 
district  from  an  outside  county,  as  the  judges 
heretofore  have  been  principally  from  Cuya- 
hoga, where  the  greater  part  of  the  business  of 
the  court .  originates.  It  is  true  that  Judge 
Hale  is  accredited  to  Lorain  county,  but  he  has 
virtually  been  a  resident  of  Cleveland  for  a 
number  of  years.  Judge  Marvin  has  had  a 
large  experience  in  general  practice  and  served 
for  a  number  of  years  on  the  probate  bench  in 
Summit  county. 

Secretar}'  of  State  Taylor  has  construed  the 
ballot  law  upon  a  point  which  may  be  of  some 
importance  at  other  places  than  Coal  ton,  Jack- 
son county,  whence  the  question  came.  The 
election  board  had  divided  the  township  into 
two  precincts  without  providing  for  the  elec- 
tion of  a  separate  assessor  in  the  new  precinct. 
This  they  had  authority  to  do  under  the 
ballot  law.  The  question  arose  whether  they 
could  now  go  back  on  that  action  and  provide 
for  such  an  election.  The  secretary  of  state 
held  that  they  could  by  action  now  revoke  the 
action  of  last  j^ear  and  provide  for  the  election 
o.'an  assessor  in  each  precinct,  as  was  required 
under  the  old  ballot  law. 


The  gathering  of  the  nine  judges  of  the 
sixth  United  States  circuit  court  of  appeals 
in  the  government  building  at  Cincinnati, 
on  the  6th  inst.  was  a  memorable  one. 
The  judges  met  solely  for  an  executive  session 
to  discuss  matters  pertaining  to  the  circuit, 
as  well  as  to  the  lilne  districts  which  make 
up  the  circuit  In  the  absence  of  Justice 
Howell  £.  Jackson,  of  the  supreme  court, 
Judge  Taft  hhd  the  honor  of  presiding.  The 
judges  who  were  present  were  Horace  H.  Lur- 
ton,  of  Nashville;  George  R.  Sage,  of  Cincin- 
nati ;  John  W.  Barr,  of  Louisville ;  Henry  H. 
Swan,  of  Detroit;  H.  F.  Severens,  of  Kalama- 
zoo; A.  J.  Ricks,  of  Cleveland;  Charles  D. 
Clark,  of  Chattanooga,  and  E.  S.  Hammond,  * 
of  Memphis.  The  consultation  was  a  very 
deliberate  and  dignified  one. 

When  the  United  States  circuit  court  of  ap- 
peals was  created  some  four  years  ago  under 
President  Harrison's  administration,  the  coun- 
try was  divided  into  nine  circuits,  a  judge  to 
preside  over  each  circuit.  The  sixth  district, 
which  embraces  Tennessee,  Kentucky,  Ohio 
and  Michigan,  has  nine  districts,  and  all  of 
them  were  represented. 

After  the  conference,  the  judges  were  givew 
an  elegant  reception  by  the  Cincinnati  Bar 
association  at  the  rooms  of  the  Literary  club 
in  that  city. 
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The  Yale  Freshmen  Debating  union  has 
been  challenged  by  the  Harvard  Freshmen 
union  to  a  debate,  to  take  place  within  three 
months.  The  Yale  and  Princeton  debating 
societies  have  chosen  the  subject  for  their  de- 
bate at  New  Haven  on  May  10 :  '* Resolved, 
That  the  income  tax  of  1894  was  a  justifiable 
measure."  It  has  been  decided  that  the  ques- 
tioii'  of  the  constitutionalit}^  of  the  measure 
shall  not  be  debated. 


The  case  of  The  New  York^  Lake  Erie  and 
Western  Railway  cofnpany  v.  Hugh  Cameron 
has  been  filed  in  the  Ohio  supreme  court 
Cameron  was  a  teamster,  and  while  crossing 
the  tracks  of  the  road  in  Hancock  county,  the 
def^tive  nature  of  the  crossing  overturned  his 
load  and  his  ankle  was  broken  in  the  falL  He 
sued  for  $1,999  and  got  a  verdict  for  |1,500, 
which  the  circuit  court  affirmed.  The  com- 
pany brings  the  case  up  on  error. 


A  case  involving  trust  funds  has  been  filed 
in  the  Ohio  supreme  court,  the  style  being 
Hiram  S.  Stockman  v.  John  Stockman,  They 
were  co-trustees  of  a  $3,000  fund  for  the  bene- 
fit of  William  Stockman,  their  brother.  On 
William *s  death  they  at^reed  to  distribute  the 
fund  under  the  will.  Hiram  failed  to  pay  his 
obligation  and  was  sued  by  John  to  collect 
the  amount — $404.  He  received  judgment  for 
this  amount  and  interest  The  circuit  court 
affirmed  and  Hiram  brings  the  case  up  on  error 
from  Ashland  county. 

An  attachment  case  against  all  the  estate  of 
the  late  Jay  Gould  has  been  filed  in  the  county 
clerk's  office  at  White  Plains,  N.  Y.,  by  Lawyer 
L.  J.  Morrison,  of  New  York  City.  The  prop- 
erty attached  includes  the  beautiful  estate  at 
Irvington,  overlooking  the  Hudson,  which  is 
now  owned  by  Miss  Helen  Gould.  The  prop- 
erty in  Westchester  county,  New  York,  owned 
-  by  Jay  Gould  is  estimated  to  be  worth  in  the 
neighborhood  of  $3,000,000.  The  atUchment 
was  secured  by  the  Soldiers'  Oipha^'s  home 
of  St.  Louis,  in  behalf  of  the  bondholders  of 
the  Kansas  Pacific  railway.  The  attachment 
is  against  Russell  Sage  and  George  J.  Gould, 
individually,  and  George  J.  Gould,  Howard 
Gould,  Miss  Helen  Gould  and  Edwin  Gould 
as  executors  of  the  will  of  the  late  Jay  Gould. 
When  Miss  Anna  Gould  is  of  age  the  attach- 
ment will  include  her,  as  she  is  also  named  as 
an  executor  of  her  father's  will.  The  amount 
claimed  by  the  home  is  $11,000,000. 


Captain  John  W.  Moore,  the  well-known  ves- 
selman  of  Cleveland,  brought  suit  in  the  Lo- 
rain county  common  pleas  court  against  his 
divorced  wife  to  recover  the  value  of  a  quantity 
of  household  goods  in  Lake  Breeze  resort  near 
Lorain,  which  the  defendant  made  away  with 
after  her  divorce,  and  the  payment  of  alimony 
amounting  to  $14,000.  The  jury  awarded 
Moore  damages  in  the  full  amount  of  his  claim 
on  the  4th  inst 


In  Rankin  v.  Crane,  decided  in  the  supreme 
court  of  Michigan,  in  January,  1895  (61  N.  W. 
R.,  1007),  it  appeared  that  a  bookkeeper,  hired 
for  one  year,  fearing  he  was  to  be  discharged 
before  the  expiration  of  that  time,  had  a  note 
payable  to  his  employers  discounted  at  a  bank 
other  than  the  one  at  which  they  did  busi- 
ness, and  retained  enough  of  the  proceeds  to 
cover  the  amount  of  his  unearned  wages, 
knowing  that  he'  had  no  right  to  do  so.  It 
was  held  that  there  was  probable  cause  for  his 
prosecution  by  his  employers  for  embezzle- 
ment The  court  incidentally  decided  that  the 
fact  that  the  defendants  offered  to  refrain  from 
prosecuting  the  plaintiff  if  he.  would  repay  the 
money  he  nad  misappropriated,  was  not  suffi- 
cient to  show  a  want  of  probable  cause  for  the 
prosecution. 

Judge  Pugh,  of  the  Praiiklin  county  common 
pleas  court,  rendered  an  important  decision 
Monday  in  the  suit  brought  by  Attorney-Gen- 
eral Richards  to  oust  the  Lake  Shore  Rpilroad 
company  from  an  acre  of  valuable  canal  land 
in  the  city  of  Toledo.  The  railroad  company 
demurred  to  the  petition  of  the  attorney- 
general,  alleging  that  it  had  held  the  land  for 
forty  years  and  that  the  state's  cases  had  been 
barred  by  the  statute  of  limitations;  that  the 
state  was  estopped  by  the  fact  that  the  plans  of 
its  occupancy  had  been  submitted  to  the  board 
of  public  works  and  approved,  and  that  the 
land  had  been  granted  to  the  state  for  a  hy- 
draulic site  and  had  not  been  used  and  conld 
not* now  be  used  for  that  purpose.  It  also  set 
up  the  unconstitutionality  of  the  law  by  which 
the  case  was  brought  in  this  county. 

Judge  Pugh  sustained  all  the  points  made  by 
Attorney-General  Richards,  in  his  answer  to 
this  demurrer.  He  held  that  the  statute  o( 
limitations  could  not  run  against  the  state, 
that  the  state  could  not  be  estopped  by  the  act 
of  the  state  board  of  public  works,  which  ii 
had  been  repeatedly  held  had  no  authority  to 
^rant  such  land  to  private  individuals,  and  that 
It  was  no  business  of  the  railroad  company 
what  use  the  land  had  been  granted  for,  the 
only  persons  who  could  act  in  that  matter  be- 
ing those  who  granted  it 
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The  Trustees  of  Swan  Tozvnship,  Vinton 
County,  Ohio,  v.  Witliam  McCtannahan,  is  the 
title  of  an  interesting  case  recently  filed  in  the 
supreme  conrt.  McClannahan  sought  to  en- 
join the  trustees  from  purchasing  a  site  for  a 
tO¥m  haU  on  the  ground  that  no  money  was 
available  in  any  fund  for  that  purpose.  The 
common  pleas  refused  the  injunction  and  was 
reversed  by  the  Circuit  Court.  The  trustees 
bripg  the  case  up  on  error. 


A  well  known  judge,  when  a  Q.  C,  being  un- 
able to  support  his  argument  in  a  certain  case 
by  any  legal  precedent,  invented  one  on  the 
spot  His  opponent  was  equal  to  the  occasion 
and  invented  another,  which  put  the  Q.  C. 
wholly  in  the  wrongs 

"Where's  your  authority  for  that  ?"  inquired 
the  Q.  C.  "It's  in  no  law  book  with  which  Tm 
acquainted.*' 

"You'll  find  it,"  said  the  other  promptly,  "on 
the  same  page  of  the  book  you  have  just 
quoted."— 7V/-^iVj. 


Judge  Pugh,  of  the  Franklin  county  com- 
mon pleas  court,  has  heard  arguments  in  the 
suit  involving  the  ownership  of  the  ground  in 
Hamilton,  O.,  upon  which  the  Panhandle 
depot  stands.  Suit  was  brought  some  time 
ago  by  the  state  to  regain  possession  of  the 
valuable  property,  which  was  formerly  used  as 
a  basin  in  Connection  with  the  canal  system. 
It  is  the  claim  of  the  state  that  the  railway 
company  has  no  title  to  the  land  it  occupies 
and  is  a  squatter.  The  defendant  demurred  to 
the  petition  and  Hon.  Charles  Darlington,  of 
Xenia,  appeared  for  the  corporation.  The 
state  was  represented  by  Attorney-General 
Richards  and  Congressman  Watson.  Decision 
was  reserved. 


The  case  of  the  Cincinnati  Street  Railivay 
Company  v.  Anthony  ^chwarz,  administrator 
of  the  estate  of  Christian  Schwarz,  has  been 
argued  in  the  supreme  court,  J.  W.  Warring- 
ton and  Joseph  Wilby  appearing  for  the  com- 
Panyi  and  W.  Wolfe  and  T.  L.  Michie  for 
Schwarz.  Schwarz  was  killed  by  a  street  rail- 
way collision  in  Cincinnati,  a  trailer  leaving 
the  track  at  an  old  and  unused  'switch  and  col- 
liding with  a  motor  car  going  in  the  opposite 
direction.  Suit  was  brought  for  $10,000,  but 
^e  common  pleas  court  took  the  case  from 
the  jury  on  the  ground  of  contributory  negli- 
gence on  the  part  of  the  deceased,  who  was 
^^dingon  the  platform.  The  circuit  court 
reversed,  and  on  this  issue  the  cause  is 
Drought  ta  the  supreme  court 


The  attorney-general  of  New  York  has  de- 
nied the  app  ication  of  the  Central  Labor 
union,  of  New  York,  for  leave  to  begin  pro- 
ceedings to  dissolve  the  Standard  Oil  corpora- 
tion, on  the  ground  that  it  is  a  monopoly.  The 
case  has  been  pending  for  some  time. 


The  South  Dakota  legislature  has  amended 
the  divorce  law  so  that  a  three  months'  resi- 
dence in  the  state  is  now  all  that  is  necessary 
before  a  divorce  can  be  secured.  It  isn't  every 
state  that  is  so  willing  to  help  along  its  staple 
industry. — Albany  Argus. 


The  case  of  The  City  of  Cincinnati  v.  The 
Board  of  Education  of  Cincinnati  has  been 
filed  in  the  supreme  court.  The  case  was 
brought  by  the  city  to  collect  sewer  assess- 
ments along  a  street  on  which  a  public  school 
building  was  located.  The  board  of  education 
refused  to  pay  its  assessment  on  the  ground 
that  all  its  funds  were  raised  for  educational 
purposes  and  it  had  no  funds  to  apply  in  that 
manner.  The  lower  courts  upheld  the  board 
of  education. 


The  injunction  suit  of  the  Grand  Lodge  of 
Indiana,  K.  of  P.,  against  Koerner  lodge,  to  pre- 
vent the  latter  from  disposing  of  certain  prop- 
erty, is  on  hearing  in  the  circuit  court  at 
Indianapolis.  The  trouble  arose  over  a  ukase 
promulgated  by  the  Grand  lodge  of  the  United 
States  that  the  ritual  be  pronounced  in  English 
and  not  in  German.  Koerner  Lodge,  being 
composed  of  Gemraus,  took  exception  to  the 
rule  and  decided  to  withdraw,  and  in  doing  so 
took  with  them  certain  paraphernalia  to  which 
they  had  no  right.  The  Grand  lodge  claims 
the  property. 

The  woman's  suffrage  case  has  been  filed  in 
the  supreme  court.  It  is  taken  up  from  the 
circuit  court  of  Franklin  county.  The  style 
of  the  case  is  Burt  K  Mills  v.  The  Board  of 
Elections  of  Colufnbus  and  Mrs,  Ida  M.  Earn- 
hart.  The  plaintiff  seeks  to  compel  the  board 
of  elections  to  remove  Mrs.  Earnhart's  name 
from  the  registration  books.  The  circuit  court 
held  the  law  constitutional  on  the  ground  that 
the  school  officers  are  not  those  covered  by  the 
constitution.  The  case  may  be  advanced  on 
the  docket  and  an  early  decision  given,  if  it  is 
possible  to  have  the  status  of  the  law  settled 
before  the  spring  elections.  This  will  not  be 
urged,  however. 
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The  case  of  Valentine  Fries  v.  The  IVheeiing 
and  j[Mfce  Erie  Railway  Company^  which  has 
been  in  the  courts  of  Huron  county  for  several' 
years  past,  has  been  filed  in  the  supreme  court 
The  controversy  is  over  a  railroad  right  of  way 
in  Norwalk  township.  The  common  pleas 
court  ga%e  Fries  a  judgment  for  $2,952,  which 
the  circuit  court  reversed. 


Motiou  for  leave  to  file  a  petition  in  error 
has  been  made  in  the  supreme  court  jn  the 
case  of  Edward  Jones  v.  The  Stale  of  Ohio, 
Jones  was  found  guilty  of  the  rape  of  Mary 
Weafler,  his  hired  girl,  aged  13,  and  given  a 
three-years*  sentence.  The  circuit  court  af- 
firmed the  findings  of  the  lower  court  The 
attorneys  for  Jones  are  John  C.  Moor,  H,  R. 
Smith  and  John  McSweene}*,  jr.,  of  Wooster. 


B.  O.  Hyatt  went  on  the  witness  stand  re- 
cently in  an  Oakland,  California,  court  and  told 
how  he  f(dt  when  his  neck  was  broken.  Hyatt 
was  run  down  by  an  electric  car,  and  according 
to  the  doctors,  suffered  the  following  injuries : 
His  ueck  was  broken,  his  skull  fractured,  his 
shoulder  and  thigh  dislocated,  his  cervical  ver- 
tebrae shattered,  his  sterno-cleido-masterd 
muscle  disrupted  and  he  was  generally  dis- 
abled. 

Instead  of  dyingj,  as  every  one  expected,  Hy- 
att wore  his  neck  in  a  sling  for  several  months 
and  is  now  able  to  appear  in  court  and  press 
his  claim  for  S20,000  damages. 

His  head  grew  on  crooked  and  is  now  slightly 
turned  to  one  side.  He  cannot  move  his  head 
in  any  way.  He  suffers  intense  pain  con- 
stantly and  finds  relief  only  when  lying  down. 


Attorney-General  Richards  has  rendered  an 
important  opinion  relating  to  mutual  as- 
sessment insurance  companies.  The  concern 
directly  affected  was  the  German-American 
Mutual  Fire  association  of  Toledo,  which  h|id 
been  doing  business  on  a  plan  that  was  a  modi- 
fication of  the  assessment  idea.  It  classified 
.its  policy-holders  and  guaranteed  for  a  given 
premium  to  carry  them  through  a  certain 
period.  Attorney-General  Richards  holds  it 
illegal  to  create  a  fund  for  .the  payment  of 
losses,  or  to  require  a  membership  fee  other 
than  for  the  payment  of  incidental  expenses 
and  having  no  relation  to  the  amount  bf  insur- 
ance. The  attomey-^neral  holds  that  to 
pHermit  the  collection  in  advance  of  any  con- 
siderable sum  to  pay  losses  is  a  cash  premium, 
and  therefore  illegal  for  such  an  association. 
Such  a  practice  offers,  according  to  the  attor- 
ney-general, inducements  for  &eir  operation 
for  ue  benefit  of  ofiicers  and  agents  alone. 


Richard  Mansfield,  the  actor,  has  received 
{2,500  from  the  Chicago,  Milwaukee  &  St.  Paul 
Railroad  company  as  a  settlement  for  tlie  in- 
juries his  wife  received  in  the  Union  depot  at 
Milwaukee,  recently,  when  a  switch  engine 
crashed  into  his  private  car.   - 


In  the  suit  brought  by  the  state  to  collect  the 
penalty,  under  the  Winn  law  prbhibitm^  sale 
of  liquor  in  houses  of  ill  repute,  from  Vonnte 
Weston  and  others,  in  the  Franklin  county 
common  pleas  court,  a  demurrer  has  been 
filed  by  Messrs.  Charles  Case  and  B.  M.  P. 
Brister,  of  Columbus,  asattome>'s  for  the  defend- 
ants. This  action  is  important,  as  the  defense 
is  set  up  that  the  law,  under  which  the  suit  is 
brought,  is  unconstitutional. .  It  is  claimed  that 
the  Winn  law  is  unconstitutional  because  it  is 
in  violation  of  section  1 2  of  article  I,  wHich  de- 
clares *'that  no  conviction  shall  work  forfeiture 
of  esUte." 

It  is  also  claimed  that  the  law  violates  the 
10th  section  of  the  bill  of  rights,  which  de- 
clares that  no  person  shall  be  compelled,  in 
any  criminal  case,  to  be  a  witness  ag^ainst  him- 
self; the  statutory  forfeiture  is  nothing  more 
nor  less  than  a  penalty  imposed  for  the  viola- 
tion of  an  express  prohibition  of  public  law, 
and  is  therefore  a  quasi  criminal  law ;  for  tht 
violation  of  a  public  law  under  the  rule  of  the 
civil  code,  matter  alleged  in  the  petition  is 
deemed  and  taken  to  be  confessed  by  failure  to 
answer^;  the  failure  to  answer  is  thus  virtually 
construed  in  case  of  an  action  for  a  criminal 
penalty  to  be  an  admission  or  confession  of 
guilt,  which  is  in  effect  compelling  the  citizen, 
indirectly,  to  be  a  witness  against  himself; 
judgment  is  rendered  against  him  and  the  pen- 
alty of  the  law  inflicted,  because  he  fails  or  re- 
fuses to  exculpate  or  purge  himself  by  his  own 
oath,  which  violates  that  great  principle  of 
liberty,  "that  the  citizen  shall  be  presumed  in- 
nocent until  proven  guilty." 

It  is  also  alleged  that  the  law  violates  the  bill 
of  rights,  because  it  finds  a  person  guilty  with- 
out a  trial  and  makes  the  punishment  of  crime 
an  instrument  in  the  hands  of  malice,  fraud 
and  conspiracy,  to  be  'secured  without  jur}* 
or  witnesses  through  the  virtual'  involun- 
tary confession  of  the  accused.  It  is  al^o 
claimed  that  the  law  is  unconstitutional,  be- 
cause it  puts  the  general  reputation  of  the 
building  and  not  the  fact  of  its  being  an  unkw- 
M.  place,  in  issue.  Also  by  defining  a  house  or 
building  where  persons  meet  for  uie  purpose 
of  prostitution  to  be  a  house  of  ill  fame. 

It  is  presumed  that  the  case  will  be  made  a 
test 
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A  strange  contingency  has  arisen  in  the 
court  of  Paris,  Mo.,  in  the  trial  of  one  Charles 
A.  Burnett  for  the  murder  of  one  John  A. 
Kirsch,  by  which  Burnett  may  get  his  life  and 
liberty  before  the  case  is  argued  or  a  verdict 
returned.  After  «the  evidence  wfts  all  in,  con- 
stituting, under  Missouri  law«  a  complete  trial, 
word  came  that  the  brother  of  one  of  the 
jurors.  Wood  Rose,  had  died.  Rose  was  in- 
formed, and  also  told  by  the  judge,  that  while 
the  law  provided  for  a  continuance  in  the  case 
of  the  death  of  a  wife  or  child,  it  djd  not  in 
the  case  of  a  brother.  Nevertheless,  this  does 
not  give  a  judge,  in  the  latter  instance,  power 
to  separate  a  jury,  nor  power  to  hold  it  to- 
gether. Therefore  it  lies  with  Rose  whether 
he  shall  stay  or  go.  In  the  latter  case  the  en- 
tire procee<iings  will  be  nullified  and  Burnett 
set  free,  as,  the  case  being  legally  cpmplete,  he 
cannot  be  tried  again.  Rose  has  asked  for 
time  to  deckle,  and  it  has  been  given  him. 
This  is  the  first  instance  of  the  kind  in  the 
staters  history. 

A  very  peculiar  question  has  presented  it- 
self in  Clinton  county,  in  the  matter  of  the  ob- 
taining of  a  marriage  license  for  a  Mr.  Oscar 
Howard  and  a  Miss  Emma  Osborne,  both  of 
Wilmington,  who  eloped  to  Martinsville  and 
were  married  last  week,  in  that  the  applica- 
tion was  made  to  Probate  Judge  A.  H.Wil- 
liams by  Andrew  Shidaker,  a  neighbor  of 
Howard's.  Howard  requested  that  he  get  the 
license  for  him  so  as  to  prevent  the  suspicion 
of  the  parents  of  the  young  lady,  representing 
to  Shidaker  that  they  m  ere  both  of  the  re- 
quired legal  age.  Shidaker,  in  making  affida- 
vit in  probate  court,  refused  to  swear  of  his 
own  knowledge  that  the.  parties  were  of  age, 
bnt  made  affidavit  upon  the  representations 
of  the  young  man,  Howard.  Upon  this  the 
license  was  issued  and  the  parities  duly  mar- 
ried. 

Now  it  turns  out  that  the  parties  were  ^not 
of  age  nor  had  the  consent  of  their  parents, 
and  on  account  of  the  strenuous  opposition,  it 
niay  De  sought  by  the  parents  to  set  aside 
the  marriage  as  illegal  for  the  time  being,  and 
the  bride  and  groom  of  only  a  week  separated 
and  the  maritiu  contract  declared  null.  It  is  a 
puzzling  question  to  many  of  the  attorneys 
and  would  place  the  young  "married  people  in 
a  decidedly  embarrassing  situation  should  it 
^  held  an  illegal  marriage. 


the  famous  Ann  Arbor  railroad  case  has  been 
argued,  in  the  United  States  circuit  court  At 
J-^ncinnati  before  Judges  Ricks,  Severens  and 

Dropping  the  legal  phraseology,  the  state- 
ment of  the  case   is  about  this:     The  Toledo  I 


Ann  Arbor  and  North  Michigan  railroad, 
extending  from  Toledo,  O.,  to  Frankfort,  Mich., 
is  about  300  miles  in  length,  and  is  a  consol- 
idation of  several  divisional  roads  on  which 
there  were  mortgages  for  $6,000,000.  After 
the  consolidation  a  consolidated  mortgage  was 
issued  on  all  the  property,  under  which. 
(1 ,3^,000  worth  of  bonds  have  been  issued.  - 

Two  years  ago  the  interest  on  these  defaulted 
and  a  receiver  was  appointed ;  and  in  February, 
1^4,  decrees  ^o  confessio  were  entered  and 
final  decrees  for  sale  were  signed  and  approved 
here  by  Judgres  Taft,  Ricks  and  Severena  all  ^e 
property  being  advertised  for  sale  April  11. 
Two  committees  were  then  organized  in  New 
York  to  reorganize  the  road,  the  Quintard  rep- 
resenting 95  per  cent  of  all  bonds  of  ail 
issues,  and  the  Murray  committee  represent* 
ing  one-half  of  the  common  stock,  but  no 
bonds.  The  fight  is  between  the  stockholders 
represented  by  the  common  stock  committee, 
who  want  to  prevent  the  sale,  and  Uie  trustee, 
representing  the  bondholders,  who  want  to 
force  the  sale. 

The  application  now  is  on  behalf  of  those 
stockholders  to  be  allowed  to  intervene  and 
defend  against  the  consolidated  mortgaged 
The  grounds  which  they  assert  are  that  the 
consolidated  mortgage  was  not  authorized  at 
a  regularly  called  meeting  of  the  stockholders; 
that  bonds  were  issued  in  excess  ot  capital 
stock,  and  that  the  consolidation  was  not  such 
as  required  by  law. 

The  answers  to  these  points  are :  First — The 
mortgage  was  authorized,  was  approved  by 
three  stockholders'  meetings,  and  that  in  any 
event  the  stockholders  can  not  dispute,  as  the 
bonds  were  sold  on  the  market  and  the  property 
acquired  is  in  the  railroud's  possession.  Second 
-r-The  bonds  were  not  issued  in  excess  of  the 
capital  stock,  as  it  was  increased  to  18,000,000, 
while  the  toUl  bonded  debt  is  but  17,350,000, 
and  that,  in  any  event,  neither  corporation  nor 
stockholders  can  set  up  th  ir  own  wrong  to 
defeat  the  bonds  of  innocent  holders.  Third— 
That  the  corporation  has  acted  as  a  </^  facto 
corportftion  for  seven  years. 

These  stockholders  claim  to  be  such  in  this 
consolidnted  corporation,  and  as  the  company 
cannot  seTnp  its  own  want  of  authority  to 
issue  it  >  obligations  against  those  who  pur- 
chase them,  the  stockholders  cannot,  and  also 
that  these  stockholders,  by  asserting  the  inva- 
lidity of  the  consolidation,  destroy  their  own 
stock  and  lose  interest  in  the  controversy. 
The  general  rule  is  urged  against  all  defenses 
that  the  company  having  acquired  two  rail- 
roads and  a  large  amount  of  property,  ii^cluding 
two  transfer  steanjers  by  the  proceeds  of  these 
consolidated  bonds,  cannot  keep  the  property 
for  the  benefit  of  its  stockholders  and  refuse 
to  pay  the  bonds  which  produced  the  nion^y 
to  pay  for  the  property. 

The  attorneys  in  the  case  are:  Hoii.  Geo. 
Hoadly  and  Hon.  Sam  E.  Williamson,  for  the 
stockholders ;  David  McClure.  of  New  York, 
and  Clarence  Brown,  of  Toledo,  and  F.  B. 
Swain,  of  Toledo,  for  the  Trust  company; 
Judge  J.  H.  Doyle,  for  the  Trust  and  bond- 
holders, and  H.  L.  Smith,  of  Toledo,  for  the 
receiver. 
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HXW  ATTOsnrs. 

CUm  of  Xaich  7, 1895. 


The  following  are  the  names  of  fifty-nine 
attorneys  admitted  to  the  bar,  at  the  examina- 
tion this  week : 

Harry  C.  Adams Toledo,  O. 

Peter  Adams^ Highland.  O. 

R.  F.  Beausay Pemberville,  O. 

Charles  B.  Black Cable  O. 

Geo.  C  Blankner Columbus,  O. 

Charles  I.  Booth. LeRoy,  O. 

.  Ambrose  M.  Bower Lebanon.  O. 

H.  P.  Brunangh. Batavia,  O. 

William  Wayne  Chase^ Cleveland,  O. 

Harvey  K.  Clock Toledo,  O. 

Frank  Collins. Hillsboro,  O. 

Wm.  V.  Coons v Findlay,  O. 

William  E.  Cordill Toledo,  O. 

Louis  M.  Day Chillicothe,  O. 

Louis  P.  De  Veiling. Zanesville,  O. 

Elmer  O.  Dilley Warren,  O. 

Alonzo  G.  Duer Millersburgr,  Q. 

Luther  F.  Donehey Napoleon,  O. 

William  H.  Fields Gravtown^  O. 

Lewis  B.  Frazier Caldwell.  O. 

Thomas  H.  Garry Warren.  O. 

Edward  Gaudern Bryan,  O. 

Chas.  W.  Gilger Youngstown,  O 

F.  M.  Griswald Chardon,  O. 

Clive  C.  Handy OtUwa,  O. 

Geo.  A.  Hasson New  Lisbon,  O. 

John  G.  Heher Glendale,  O. 

Clark  E.  HoUaday Hillsboro,  O. 

C.  R.  Hornbeck London,  O. 

Lyman  Harrison  Innis Columbus,  O. 

William  Henry  Innis Columbus,  O. 

Carroll  H.Jones Delaware,  O. 

Philip  Answorth  Kahle Lima,  O. 

Henry  P.  Kurch Millersburg,  O. 

John  Henry  Klatte Lima,  O. 

Frank  C.  Lee Wadsworth,  O. 

Geo.  W.  Lilley Columbus,  O. 

Harry  Lutz Whisler,  O. 

Harry  T.  Manner Mansfield,  O. 

William  A.  Martin Akron,  O. 

Robert  W.  McCoy Columbus,  O. 

William  D.  Mathews Mt  Gilead,  O. 

Edward  Everett  Miller Youngstown,  O 

John  E.  Moran Springfield,  O. 

Daniel  Murphy Lynchburg,  O.  I 

Thomas  W.  Orr Wooster,  O. 

Albert  D  Orwig. Wauseon,  O. 

Geo.  D.  Parker Ashtabula.  O. 

Samuel  E.  Patterson r Piketon,  O. 

Edward  H.  Rpv Toledo.  O. 

Fred  S.  Scott..! Nelsonville,  O. 

Abram  K.  Smalley Upper  Sandusky,  O. 

Ralph  Starling Coal  Run,  O. 

Albert  Lee  Thurman Columbus,  O. 

Edward  A  Walker Cmcinnati,  O. 

George  F.  Wells Toledo,  O. 

Edward  M.  Wiggins Lynchburg,  O. 

Guy  R.  Williams New  Vienna,  O. 

Calvin  A.  Wilt Bellevue,  O. 


KALPSACnCB. 

Important  Dedskm  by  tke  Cncoit  Court  m»  to 

What  ConatitntM  llalpnctlce. 


Feb.  3,  1894,  Sylvia  E.  Hardesty  sued  Dr. 
Walter  V.  Havens  in  the  common  pleas  coart 
of  Franklin  county,  to  recover  $5,000  for  al- 
leged malpractice.  Judgment  was  rendered  for 
the  defendant,  and  the  plaintiff  carried  .the 
case  to  the  circuit  court  where  it  was  recently 
decided. 

The  decision  will  be  of  great  interest  to 
physicians,  and  is  as  follows : 

The  rule  established  bv  the  supreme  court 
of  Ohio  is  that  if  the  evidence  tends  in  any  de- 
gree to  prove  all  the  facts  which  it  is  incum- 
bent on  the  plaintiff  to  establish  in  order  to 
maintain  the  action  she  had  a  right  to  hare 
the  weight  and  sufficiency  of  the  evidence 
passed  on  by  the  jury.  In  order  to  maintain 
this  action  it  was  incumbent  on  the  plaintiff  to 
show  that  the  defendant  failed  to  "exercise  the 
ordinary  care  and  skill  of  his. profession.*' 

We  are  required  to  take  the  testimony  of- 
fered for  what  it  tends  to  prove.  We  cannot 
weigh  its  credibility  or  ignore  it  when  it  is 
contradictory  or  disputed  by  more  credible  and 
satisfactory  evidence.  Yet  we  tiiink  that  the 
most  that  can  be  claimed  for  the  testimony  of 
the  plaintiff  as  a  witness  is  that  it  tends  to 
show  that  Dr.  Havens,  during  his  treatment  of 
the  plaintiff,  was  mistaken  as  to  her  ailment 
and  condition,  and  pursued  a  course  of  treat- 
ment based  on  such  imperfect  understanding 
and  mistaken  theory. 

This  testimony,  'taken  for  all  it  tends  to 
prove,  we  think  only  shows  errors  of  judgment 
and  want  of  perfect  information. 

The  most  skillful  physicians  and  sargeons 
commit  errors — errors  which  appear  ludicrous 
sometimes  in  the  light  of  subsequent  develop- 
ments^and  in  no  class  of  cases  are  these  more 
frequent  than  in  cases  involving  the  first 
stages  of  pregnancy. 

Errors  of  judgment  and  want  of  perfect  in- 
formation alone  do  not  establish  a  liability 
against  a  physician  for  malpractice. 

It  must  be  shoyvn  in  cases  like  the  one  at 
bar  that  the  physician  failed  to  exercise  the 
ordinary  care  and  skill  of  his  profession. 

Woul3  a  reputable  physician  in  the  exercise 
of  the  ordinary  care  and  skill  of  his  profession 
have  had  better  or  fuller  information  or 
adopted  a  safer  or  better  remedy  ? 

The  testimony  of  the  physicians  called  by 
the  plaintiff  tend  to  support  rather  than  con- 
demn the  course  pursuecl  by  the  defendant  in 
his  treatment  of  the  plaintiff.  The  physician 
who  had  seen  the  plaintiff  during  her  sickness 
was  called  and  testified  in  part  from  personal 
knowledge.  Other  phvsicians  were  called  as 
witnesses  who  answered  hypothetical  questions, 
put  in  various  forms  to  meet  the  various 
phases  of  the  plaintifTs  testimony,  and  this  all 
failed  to  show  anything  tending  to  establish 
want  of  due  professional  care  and  skill  on  the 
part  of  Dr.   Havens  in   his  treatment  of  the 
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plaintiff',  and   therefore,    we  cannot  say   the 
court  erred  in  arresting  the  evidence  from  the 

There  being  no  error  in  the  record  prejudi- 
cial to  the  plaintiff,  the  judgment  of  the  court 
of  common  pleas  is  affirmed. 


U.  S.  SUPSSKE  COURT. 

Becinonof  Bjite  Case— Foreign  and  U.  S.  Pat- 
ents Sxpire  at  Same  Time. 


The  case  of  T^e  Bate  Refrigerator  Com- 
pany 7.  Francis  Sulzberger  df  Company,  upou 
which  depended  the  decision  of  the  question 
whether  American  patents  exf)ire  when  foreign 
patents  have  been  previously  issued,  has  been 
decided  by  the  United  States  supreme  court  in 
an  exhaustive  opinion  rendered  by  Justice 
Harlan. 

It  is  estimated  that  not  less  than  $600,000,- 
000  of  capital  hinges  upon  the  decision,  which 
determines  the  status  of  n;any  valuable  pat 
ents. 

The  court  held  that  the  invention  for  which 
Bate  received  a  patent  was  previously  patented 
in  a  foreign  country  and  that  the  United  States 
patent  did  expire  with  the  foreign  patents. 
The  decision  is  against  the  electric  and  other 
patents  involved  in  this  suit. 

The  case  involves  the  construction  of  section 
4S87  of  the  Revised  Statutes,  which  provides 
that  every  patent  granted  for  an  invention 
which  has  been  previously  patented  in  a 
foreign  country  shall  be  so  limited  as  to  ex- 
pire at  the  same  time  as  the  foreign  patent,  or, 
if  there  be  more  than  one,  at  the  'same  time 
with  the  one  having  the  shortest  term,  and  in 
no  case  shall  it  be  in  force  more  than  seven- 
teen years. 

There  was  no  dissension  of  opinion. 

The  decision  first  reviews  the  patent  laws 
since  the  foundation  of  the  government,  trac- 
ing with  minuteness  the  provisions  as  to 
foreign  and  domestic  patents.  It  sums  up  the 
laws  thus : 

Prom  this  history  of  the  several  acts  of  con- 
P'css  relating  to  patents  for  inventions  it  ap- 
pears: 

Fir j/— That  in  all  the  above  acts  congrei'S 
had  in  mind  the  date  of  an  application  for  a 
P*^nt,  the  date  of  the  filing  ot  specifications 
and  the  date  of  the  patent. 

Seconti—ThsX  under  the  act  of  1836  a  patent 
could  not  be  granted  if  it  appeared  that  the 
appUcant  was  not  the  original  and  first  in- 
^^wV  ^^  '^^^coverer,  or  that  any  part  of  that 
^nich  was  claimed  as  new  had  before  been  in- 
vented or  discovered  or  patented  or  described 
B  any  foreign  publication  issued  in  this  or 
^  foreign  country;  yet,  an  original  ar.d 
^e  inventor  was  not  to  be  deprived  of  a 
patent  for  his  invention  by  reason  of  his  hav- 
J^^P^^viously  teken  out  letters  patent  there- 
viy^  ^  foreign  country  and  the  same  having 

«en  published  at  any  time  within  six  months 
"JJ^F^ceding  the  filing  of  his  specifications 


Third— ThdX  under  the  act  of  1839,  an  in- 
ventor whose  invention  had  not  been  intro- 
duced into  public  and  common  use  in  the  United 
States  prior  to  the  application  for  a  patent, 
should  not  be  debarred  from  receiving  a  patent 
by  reason  of  his  invention  having  been  patented 
in  a  foreign  country  more  than  six  months 
prior  to  his  application. 

Fourth— ThsX  under  the  act  of  1870,  an  in- 
ventor whose  invention  has  not  yet  been  intro- 
duced into  public  use  into  the  United  States 
for  more  than  t«iro  years  prior  to  his  applica- 
tion, should  not  be  debarred  from  receiving  a 
patent  by  reason  of  its  having  been  first  pat- 
ented or  caused  to  be  patented  in  a  foreign 
country — these  words  not  being  qualified  asm 
the  act  of  1839  by  any  reference  to  the  date  of 
the  application. 

Fifth— T\i2X  when  an  American  patent  was 
granted  in  conformity  with  the  sixth  section 
of  the  act  of  1839  for  an  indention  "patented 
in  a  forei]^n  country  more  than  six  months 
prior  lo  his  application,*'  it  expired  in  every 
case  at  the  end  of  fourteen  years  from  the 
date  of  publication  oi  such  foreign  letter 
patent,  and  when  in  conformity  with  the  2dth 
section  of  the  act  of  1870  a  patent  was  granted 
for  an  invention,  "  first  patented  or  caused  to 
be  patented  in  a  foreign  county,"  it  expired 
"at  the  same  time  with  the  foreign  patent,  or 
if  there  be  more  than  one,  at  the  same  time 
with  the  patent  having  the  shortest  term." 

5/.rM— That  under  the  Revised  Statutes, 
while  a  patent  for  an  invention  could  not  be 
withheld  nor  deemed  invalid  *'  by  reason  of  its 
having  been  first  patented  or  cause  to  be  pat- 
ented in  a  foreign  country,  unless  the  same 
has  been  introductd  into  public  use  in  the 
United  States  more  than  two  years  prior  to  the 
application,*'  yet  **  every  patent  granted  for  an 
invention  previously  patented  in  a  foreign 
country  shall  be  so  limited  as  to  expire  at  the 
same  time,"  with  the  one  having  the  shortest 
term,  "in  no  case  to  remain  in  force  longer 
than  seventeen  years." 

The  decision  then  takes  up  the  legal  conten- 
tion of  the  plaintiff  that  when  tiie  same  inven- 
tion is  patented,  both  in  this  country  and 
abroad,  the  American  patent  remains  in  force 
for  seventeen  years  from  its  date  if  the  foreign 
patent  was  issued  after  the  application  for,  al- 
though prior  to  the  date  of  the  American  pat- 
ent. The  interpretation  placed  upon  the  act  of 
1870  by  the  patent  office  and  the  courts  is  mi- 
nutely considered  and  copious  decisions  cited, 
and  the  decision  says  this  court  may  well  ac- 
cept that  construction,  which  is  in' harmony 
with  thesettletl  practice  and  decisions,  espec- 
ially "if  there  be  reason  to  suppose  tnat  vast 
interests  may  have  ^rown  up  under  that  prac- 
tice and  under  judicial  decisions  which  ma}*  be 
disturbed  or  destroyed  by  the  announcement 
of  a  new  rule.'' 

The  decision  then  says :  "Was  the  Bate  inven- 
tion patented  abroad  before  it  was  patented  in 
this  country.'  If  so  the  American  patent  ex- 
pired with  the  foreign  patent,  and  thereby  the 
American  public  bee  nne  entitled  to  use  the  in- 
vention f»oni  the  time  the  foreign  public  were 
permitted  to  use  it.  Congress,  in  effect  by  the 
existing  laws,  says  to  an  inventor,  seeking  to 


820 


OHIO  LEGAL  NEWa 


enjoy  the  exclusive  use  in  this  country  of  his 
invention  for  the  term  prescribed  by  law :  *'If 
your  invention  has  not  been  introduced  into 
public  use  in  the  United  States  for  more  than 
two  vears  you  may,  upon  complying  with  the 
.conditions  prescribed,  obtain  an  American  pat- 
ent, and  you  may,  if  you  can,  obtain  a  foreign 
patent.  But  the  Anierican  patent  will  be 
granted  on  the  condition  that  if  you  obtain  the 
loreign  patent  first,  your  invention  shall  be 
free  to  the  American  people  whenever,  by  rea- 
son of  the  expiration  of  the  foreign  patent,  it 
becomes  free  to  people  abroad,  but  in  no  case 
shall  the  term  of  the  American  patent  exceed 
seventeen  years.'* 

This  we  deem  to  be  a  sound  interpretation 
of  the  statute,  giving  to  the  words  used  the 
meaning  required  by  their  ordinary  signifi- 
cation. In  our  judgment  language  used  i^ 
so  plain  and  unambiguous  that  a  refusal  to 
recognize  iis  natural  obvious  meaning 
would  be  justly  regarded  as  indicating  a 
purpose  to  change  the  law  by  judicial  action 
based  upon  some  supposed  policy  of  congress. 
The  decision  further  says :  "  It  is  also  said  that 
the  United  States'  promised  the  inventor,  when 
making  his  application,  to  give  him  a  patent  for 
the  full  term  of  seventeen  ^-ears  from  the  date  of 
his  patent,  if,  upon  examination,  it  was  found 
that  he  was  entitled  to  one  at  the  time  of  such 
application,  and  consequently  a  curtailment  of 
that  term  by  reason  of  something  occurring 
after  the  filing  of  the  application  and  for 
which  he  may  not  be  responsible,  is  not  con- 
sistent with  good  faith  upon  the  part  of  the 
government." 

Of  course  this  court  would  hesitate  to  ac- 
cept any  construction  of  an  act  of  congress 
that  would  imply  bad  faith  upon  the  part  of 
any  branch  of  "the  government.  But  the  con- 
tention just  referred  to  assumes  the  very  mat- 
ter in  dispute.  It  assumes  the  promise  to  the 
inventor  was  not  accompanied  by  any  condi- 
tion authorizing  the  government  to  limit  the 
term  of  its  patent  to  some  periodless  than  seven- 
teen years  from  its  date.  If  the  promise  to  issue 
a  patent  is  made  With  the  reservation  in  the  stat- 
ute containing  the  promise  that  the  patent,  when 
issued,  should  be  limited  to  expire  with  any 
foreign  patent  previously  issued  for  the  same 
invention,  then  there  is  no  basis  for  the  sug- 
gestion that  the  enforcement  of  that  condi- 
tion violates  any  promise  made  to  the  in- 
ventor. 

After  disposing  of  numerous  incidental 
points  of  the  plaintiff,  the  decision  proceeds: 

"A  good  deal  can  be  said  abont  the  intention 
of  congress  as  manifested  by  its  legislation  to 
deal  liberably  with  inventors,  and  especially 
those  who  were  citizens  of  the  United  States. 
This  is  true.  But  it  is  for  congress  to  pre- 
scribe the  conditions  upon  which  it  will  secure 
to  inventors  the  excluj.ive  right  to  their  inven- 
tions. What  may  be  due  to  inventors  is  a 
matter  about  which  there  may  well  exist  dif- 
ferences of  opinion.  It  is  the  province  of  the 
legislative  branch  of  the  government  to  say 
when  a  patent  to  an  inventor  shall  expire,  and 
therefore,  when  the  public  may  enjoy,  with- 
out cliarge,  the  benefit  of  the  invention  covered 
by  it.     We  can  verj-  well   understand  how  the 


existing  ttatnte  may,  in  tome  cdrcnmstances, 
operate  injurionaly  to  an  American  inventor, 
who,  in  addition  to  the  excluai ve  rif^hts  granted 
him  in  this  ct>tintry  for  the  t^rm  of  seventeen 
years,wi8he8  to  secure  a  monopoly  for  his  in- 
vention before  securing  one  here.  The  Amer- 
ican patent  is  limited  by  law,  whether  it  is  so 
expressed  or  not  in  the  patent  itself,  expire 
with  the  foreign  patent  having  the  shortest 
term.  This  is  the  case  as  it  appears  from  the 
standpoint  of  the  patentee,  without  regard  to 
the  interests  of  the  American  public.** 

"  We  need  not  say  whether  these  conditiooB 
were  or  were  not  sufficient  to  induce  the 
change  made  by  the  25th  section  of  the  act  of 
1870  and  by  the  existing  statute.  They  are  re- 
ferred to  only  as  showing  what  congress  may 
have  had  in  view  when  it  provided,  as  it  did, 
that  an  invention  covered  by  a  foreign  patent, 
which  the  inventor  obtained  or  caused  to  be 
obtained  before  receiving  an  American  patent, 
should  be  free  to  the  American  public  as 
soon  as  it  became  free  by  reason  of  the  expira- 
tion of  the  foreign  patent  to  the  people  of 
foreign  countries.  If  this  principle  operates 
harshly  upon  inventors  in  certain  cases  it  is 
for  congress,  whose  discretion  is  not  subject  to 
judicial  control,  to  make  provision  for  those 
cases,  if  it  be  possible  to  clo  so  without  such 
injury  to  the  people  of  our  country  as  ought 
not  to  be  inflicted  upon  them. 

"The  rule  prescribed  by  the  25th section  of 
the  act  of  1870  having  been  reproduced  in  sec- 
tion 4887  of  the  Revised  Statutes  and  the  latter 
section  never  having  been  amended,  we  ought 
not,  after  the  lapse  of  nearly  twenty-five  years 
from  the  pasFage  of  the  act  of  1870.  place  upon 
its  25th  section  or  upon  section  4887  of  the 
Revised  Statutes  which  took  its  place,  any  iu- 
terpretation  other  than  that  which  the  ordi- 
nary natural  meaning  of  their  words  import 
Our  answers,  therefore,  to  the  questions  certi- 
fied are  that  the  invention  for  which  the 
United  States  patentee.  Bate,  was  issued,  was, 
under  the  facts  stated,  previously  patented  in 
a  foreign  country  within  the  meaning  of  those 
words  of  section  4887  of  the  Revised  Statutes, 
and  the  United  States  patent  to  him  expt«d 
under  the  terms  of  that  section  before  the  ex- 
piration of  the  seventeen  vears  from  this  date. 

**  Let  it  be  so  certified  to'  the  circuit  court  of 
appeals." 


COHMSRCIAL  PAPER. 
Alteration— Negligence  of  Maker. 


In  Wmfef  v.  Pooi,  decided  in  the  Su- 
preme Court  of  Alabama  in  November, 
1894  (16  S.  R.,  543),  it  was  held  that 
where  a  person  executing  a  note  leaves 
a  blank  space  after  the  printed  words 
"payable  at  the  bank  of,"'  it  is  no  defense 
against  a  bona  fide  purchaser  before  ma- 
turity that  some  one,  without  his  J^°®^' 
edge,  and  before  the  purchase,  had  fiH^ 
in  the  space  with  the  name  of  a  bafl^- 
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The  court  said,  in  part :     "  When  the 
cause,  on  reversal,  returned  to  the  circuit 
court,  the  plaintiffs  filed  a  replication  to 
the  plea  of  noH  est  /actum,  in  which  they 
did  not  set  up  that  the  alleged  and  ad- 
mitted alteration  in  the  note  had  not  been 
made  with  the  consent  of  the  promisor, 
or  that  it  was  made  by  a  stranger  having 
DO  interest  in  it — facts  necessary  to  be 
averred  and  pleaded    by    them  as   was 
held,  if  they  relied  upon    them  for  re- 
covery;  but  they  did  allege,  'that  the 
note  here  sued  on  was  a  printed  blank, 
filled  out  in  writing,  *that  said  printed 
blank  contained  the  words  in  print,  'pay- 
able at  the  bank  of,'  with  a  blank  space 
following  said  printed  words,  of  sufficient 
length  to  permit  the  insertion  of  a  desig- 
nated place  of  payment,  and  that  said  blank 
space  was  not  marked  by  the  defendant 
or  drawn  across  with  a  pen ;    but  said 
note  was  signed  by  the  defendant,  and 
put  in  circulation  with  this  blank  space 
open ;  and  it  *was  averred  *  that  this  was 
negligence  on  the  part  of  defendant,  and 
by  reason  of  such  negligence,  some  per- 
son to  the  plaintiffs  unknown,  and  with- 
out the  knowledge,  consent  or  conniv- 
ance ol  plaintiffs,  inserted  in  said  blank 
the    words    *  Montgomery,     Ala ;     that 
there  is  a  *  Bank  of  Montgomery  *  doing 
business  in  the  city  of  Montgomery,  Ala., 
and  was  at  the  time  plaintiffs  purchased 
said  note ;  that  plaintiffs  purchased  said 
note  from  one  R.  D.  Davis,  the  holder  of 
said  note,  before  its  maturity,  for  value, 
r.nd  in  the  due  course  of  trade,  and  with- 
out knowledge  or  notice  that  said  note 
had  been  altered  by  the  insertion  of  said 
words   of  'Montgomery,    Ala.,'  a^    the 
place  of  payment,  following  the  words 
bank  of,*  and  claim  to  hold  said  note  as 
innocent  holders  thereof,  and  that  'said 
note  is  now  past  due  and  wholly  unpaid.' 
To  this  replication    the    defendant    de- 
murred, and  the  court  sustained  the  de- 
niurrer,  and  the  cause  hfiving  been  tried  '' 
upon  is.sue  on  the  plea  of  fion  est  factum, ' 
a  verdict  and  judgment  were  rendered  I 
^or  defendant.     The  error  assigned  is  the  ! 
ruling  of   ihe  court  sustaining  the   de- 1 
niurrer  to  plaintiff's  replication.  | 

"The  replication  was  a  good  one.  and  ! 
^be  court  erred  in  sustaining  a  demurrer  J 
The  rule  in  such  cases — supported 


ing  language :  *  There  is  a  general  prin- 
ciple which  pervades  the  universal  law 
merchant,  respecting  alterations  (which^ 
when  they  are  material,  will,  as  we  have 
seen,  vitiate  the  bill  or  note  even  in  the 
hands  of  a  bona  fide  holder  without 
notice) ;  a  principle  necessary  to  the  pro- 
tection of  the  innocent  and  prudent  from 
the  negligence  and  fraud  of  others. 
That  IS,  that  when  the  drawer  of  the  bill 
or  the  maker  of  the  note  has  himself,  by 
careless  execution  of  the  instrument,  left 
room  for  any  alteration  to  be  made  either 
by  insertion  or  erasure,  without  defacing 
it,  or  exciting  the  suspicions  of  a  careful 
man,  he  will  be  liable  upon  it  to  a  Ifona 
fide  holder  without  notice,  when  the  op- 
portunity afforded  has  been .  embraced, 
and  the  instrument  filled  up  with  a  larger 
amount  or  different  terms  than  those 
which  it  bore  at  the  time  he  signed  it. '  (2 
Daniel,  Neg.  Inst.,  sec.  1,405 ;  Tied.  Com. 
Paper,  sec.  897 ;  Angte  v.  Insura^ue  Co,, 
92  U.  S..-  330^  Garrard  v.  Haddan,  67 
Pa.  St.,  82;  Young  v.  Lehman,  63  Ala., 
623;  Toomer  v.  Rutland,  hi  Ala.,  384)."— 
New  York  Law  Journal, 


to  it. 


||y  a  citation   of  many  authorities — has  j 
been  stated  by  Mr.  Daniel  in   the  follow- 1 


Supreme  Court  of  Ohio. 
Est AB ROOK  v.  Royon,  Guardian. 

No  forfeiture  of  the  estate  of  a  life  tenant  ac- 
crues, under  section  2852,  Revised  Statutes^ 
from  the  failure  of  the  tenant  to  pay  the  taxes  on 
the  land,  in  consequence  of  which  the  land  is 
sold  at  delinquent  tax  sale,  where,  by  reason 
of  errors  or  irregularities  in  levying  the  tax  or 
in  making  the  sf.le,  no  valid  deed  can  t>e  made 
by  the  auditor  to  the  purchaser  at  the  tax  sale. 
(Decided  February  5,  1895.) 

Error  to  the  Circuit  Court  of  Shelby 
county. 
MiNSHALL,  J. 

The  action  below  was  a  suit  in  parti- 
tion, brought  by  Royon,  as  guardian  of 
Coral  W.  Henderson,  a  minor,  claiming 
his  ward  to  be  tenant  in  common  with 
the  defendant  of  the  undivided  o^ie-half 
of  the  premises  described  in  the  petition. 
The  defendant  answered  that  she  is  the 
widow  of  William  Line,  deceased,  who 
died  seized  of  the  property,  and,  by  liis 
will,  devised  the  same  to  her  for  life,  or 
during  widowhood,  and  at  her  dL-ath  or 
remarriage,  to  their  children  :  that  she  is 
in  possession  of  the  property  under  the 
will,  having  accepted  its  provisions ;  and 
that  the  plaintiff's  interest  in  the  prop- 
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erty  is  simply  as  heir  of  one  of  the  de- 
ceased children  of  the  testator.  The 
averments  of  the  answer  are  not  denied, 
but,  by  way  of  avoidance  the  plaintiff  re- 
plied that  being  in  possession  as  such 
life-tenant,  the  defendant  has  neglected 
to  pay  the  taxes  on  the  land  for  so  long 
that  on  January  18, 1887,  they  were,  on 
due  advertisement,  sold  by  the  auditor  of 
the  county  for  the  taxes  delinquent 
thereon  for  the  years  1885  and  1886,  and 
did  not  redeem  them  in  the  time  pre- 
scribed by  law  (section  2852,  Revised 
Statutes),  whereby  her  life-estate  in  the 
land  became  forfeited  to  the  next  in  es- 
tate. But  the  reply  also  states,  that  on 
March  80,  1888  (over  a  year  after  the 
sale),  the  defendant  deposited  with  the 
treasurer  of  the  county,  upon  the  war- 
rant of  the  auditor,  the  sum  of  $269.10, 
and  that  Royon*,  the  holder  of  the  certifi- 
cates of  purchase  at  the  tax-sale,  received 
the  money  and  surrendered  the  certifi- 
cates to  the  auditor. 

A  trial  was  had  and  judgment  rendered 
for  the  plaintiff,  which  was  affirmed  by 
the  circuit  court.  After  the  determina- 
tion of  the  case  in  the  common  pleas,  de- 
fendant, Elizabeth  Line,  intermarried 
with  one  Estabrook,  hence  the  change 
that  appears  in  her  name.  On  the  trial 
a  bill  of  exceptions  was  taken  setting 
forth  all  the  evidence.  From  this  it  ap- 
pears that  the  defendant  had  on  Febru- 
ary 16,  1889,  become  the  owner  in  fee- 
simple  of  the  undivided  one-half  of  the 
land  by  purchase  from  the  heirs  of  the 
other  children,  and  that  the  plaintiff  at 
the  termination  of  the  life-estate  of  the 
defendant,  would  be  the  owner  and  en- 
titled to  the  possession  of  the  other  half; 
that  the  land  was  in  three  separate  tracts 
and  had  been  so  listed  for  taxation  in  the 
name  of  William  Line,  no  change  having 
been  made  at  his  death  ;  that  only  a  part 
of  each  of  these  tracts  had  in  fact  been 
sold  for  the  taxes  delinquent  on  each — 
that  is  to  say,  seven  acres  out  of  a  tract 
of  twenty  acres,  ten  acres  out  of  a  tract 
of  forty  acres,  and  ten  acres  out  of  a  tract 
of  forty-one  acres.  And  it  also  appeared 
that  there  were  a  number  of  irregu- 
larities in  the  listing  and  sale  of  the 
land.  The  south  half  of  one  of  the  tracts 
had  not  been  returned  as  delinquent 
in  any  sum  by  the  treasurer ;  and  his  re- 
turn showed  no  reasons  whv  the  taxes 


on  any  of  the  tracts  had  not  been  col- 
lected, as  required  by  section  1043,  Re- 
vised Statutes;^  the  advertisement  as  to 
the  amount  due  did  not  correspond  in 
amount  with  the  delinquencies  returned 
by  the  treasurer,  being  greater;  it  in- 
cluded a  delinquency  on  a  ditch  tax, 
which  was  not  in  the  return  of  the  treas- 
urer; and  a  large  part  of  the  entire 
delinquency  embraced  an  assessment 
for  a  turnpike,  an  equitable  part  of  which 
should  have  been  paid  by  the  remainder- 
men. Section  2768.  Revised  Statutes. 
In  fact  the  sale  is  admitted  to  have  been 
void,  and  as  a  consequence,  no  valid  deed 
could  have  been  made  the  purchaser  at 
the  tax-sale  by  the  auditor,  'f  he  admis- 
sion may  be  regarded  as  compelled  bj- 
the  course  of  decisions  in  this  state. 
Stambaugh  v.  Carlin,^  Ohio  St..  209; 
Youn glove  v,  Hackman  43  /^.,  69 ;  Benner 
V.  Denny,  18  /^.,  246 ;  Woodward  v.  Sloan, 
27  lb.,  592 ;  Kemper  v.  McClelland,  19 
Ohio.  808.  Forfeitures  are  a  matter  of 
strict  right  and  can  only  be  claimed  where 
the  requirements  of  the  law  have  been 
stiictly  complied  with. 

We  see  no  reason  why  the  same  strict- 
ness should  not  be  required  to  work  a 
forfeiture  of  a  life-estate  for  the  non-pay- 
ment of  taxes  under  the  provisions  oi 
section  2852,  Revised  Statutes,  as  is,  re- 
quired to  work  a  forfeiture  to  the  state, 
or  to  support  a  title  acquired  on  a  sale  of 
delinquent  lands.  It  would  seem  some- 
what remarkable  to  hold  that  a  sale, 
which,  by  reason  of  irregularities,  would 
not  support  a  title  to  a  purchaser,  nor 
work  a  forfeiture  to  the  state,  would 
nevertheless  work  a  forfeiture  of  a  life- 
estate  to  the  one  next  in  estate.  Such  a 
holding  is  not  required  by  the  reason 
nor  by  the  letter  of  the  statute.  The 
language  of  the  statute,  as  far  as  applica- 
ble, is  as  follows : 

*'If  au}'^  person  *  *  who  shall  be 
seized  of  lands  for  life,  *  *  shall  neg- 
lect to  pa3^  the  taxes  thereon,  so  long 
that  such  lands  shall  be  sold  for  the  pay- 
ment of  the  taxes,  and  shall  not  within 
one  3ear  after  such  sale  redeem  the 
same,  according  to  law,  such  person  shall 
forfeit  to  the  p)erson  or  persons  next  en- 
titled to  such  lands  in  remainder  or  re- 
version, all  the  estate  which  he  or  she  so 
neglecting  as  aforesaid,  may  have  in  said 
lands." 
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By  the  terms  of  this  statute  the  for- 
feiture is  made  to  depend  upon  a  scUe 
for  the  nonpayment  of  taxesy  and  a  fail- 
ure to  redeem  within  one  year  from  the 
sale.  Its  language  necessarily  imports  a 
valid  sale,  since  an  invalid  sale  is  in  con- 
templation of  law,  no  sale  (cases  above 
cited) ;  and  where  there  is  no  sale  there 
is  no  forfeiture,  and,  consequently,  noth- 
ing from  which  a  redemption  can  be  re- 
quired. According  to  the  usage  of  lan- 
guage, where  a  word  is  employed  without 
qualification,  it  is  to  be  understood  in  its 
integral,  and  not  in  a  partial  or  negative 
sense.  To  illustrate  :  a  contract  for  the 
execution  and  delivery  of  a  deed  is  not 
performed  by  the  delivery  of  a  defective 
deed.  And  so  in  CinchinaH  v.  Diekmcier, 
31  Ohio  St.,  242,  an  agreement  to  pay  a 
contractor  in  "assessments*'  was  held 
to  be  an  agreement  to  pay  in  "  valid 
assessments."  So  that  in  this  case,  the 
statute  can  only  be  held  to  apply 
where  there  has  been  a  valid  sale  of  the 
land.  Where  the  sale  is  invalid,  no  title 
can  be  made  the  purchaser,  and  no  loss  of 
estate  can  therefore  result  either  to  the 
next  in  estate  or  tothelile-tenant.  It  is 
the  loss  that  may  result  to  the  next  in 
estate  from  the  nonpayment  of  taxes  on 
the  land,  which  constitutes  the  reason  and 
spirit  of  the  statute,  and  when- such  loss  | 


limitation  in  law,  which  cannot  be  relied 
against  by  a  court  of  equity ;  Pomeroy's 
Eq.  Juris.,  468;  the  occurrence  or  the 
fact  terminates  the  estate.  But  the  fact 
must  occur  before  the  limitation  takes 
effect;  a  void  sale  is  hot  within  the 
limitation  and  does  not,  therefore,  work 
a  forfeiture. 

Again,  it  should  be  observed  that  un- 
der this  statute  it  is  only  the  lands  sold 
that  are  declared  forfeited ;  so  that  where, 
as  in  this  case,  only  a  part  of  the  land 
is  sold  to  pay  the  taxes  on  the  entire 
tract,  the  forfeiture  extends  .simply  to 
the  lands  sold. 

It  is  argued  that  under  the  construc- 
tion given  the  statute  the  land,  by  the 
neglect  of  the  tenant,  may  be  burthened 
with  an  accumulation  of  unpaid  taxes, 
which  the  next  in  estate  will  have  to 
pay  when  he  comes  into  possession. 
This  does  not  neces.sarily  follow.  Such 
accumulations  can  only  result  from  the 
failure  of  the  state,  or  purchasers,  a  void 
sale  for  taxes,  to  pursue  the  proper  legal 
remedy.  Various  methods  are  provided 
to  the  .state  for  the  collecti.>n  of  taxes;  and 
the  purchaser  at  a  void  sale  is  substituted 
to  the  lien  and  rights  of  the  state ;  and 
on  a  void  purchase,  may  collect  what 
is  justly  due  from  a  life-tenant  as  from 
a  tenant  in  fee  simple.  Section  2880, 
cannot  result  from  the  neglect  of    the !  Revised  Statutes.       So    that    the    sup- 


life-tenant  to  pay  taxes,  the  important 
[act  is  wanting  on  which  the  limitation 
in  law,  provided  by  the  statute,  can  take 
effect  and  work  a  forfeiture  of  the  estate 
of  the  life-tenant. 

The  case  of   McMillan  v.  Robbins,  5 
Ohio,  28,    is  relied    on    to    support  the 
conclusions  of  the  court  below. 
is  far,  as  we  think,  from  so  doing. 


posed  hardship  is  more  imaginary  than 
real.  At  any  rate  the  injustice  of  for- 
feiting the  estate  of  a  life-tenant  for 
failure  to  pay  an  illegally  assessed  tax, 
or  to  redeem  from  a  void  sale,  may  well 
be  balanced  against  such  possible  hard- 
ships to  the  next  in  estal-e.  And  it  is 
But  it  i  these  considerations  that  have  uniformly 
It  was  j  influenced    the  courts  to  ap]ily  the  law 


^^e  case  of  a  sale  made  upon  a  valid !  with  great  strictness  where  forfeitures 
assessment — no  question  being  made  as  |  are  claimed.  They  are  odious  in  law, 
^0  the  amount  of  the  tax  or  the  regu-  j  because  they  necessarily  work  a  sacrifice 
larity  of  the   proceedings  by    which  it  j  of  the  rig:hts  of  the  party  whose  estate 

was  levied  and  the  sale  made.     The  case   '     '    ' 

^leld  that  the  happening  of  the  event  on 

which  the  forfeiture  is  made  to  depend, 

terminates  the  estate  of  the  life-tenant,  j  pound  of  flesh    will  satisfy  the  demand, 

and  that  the  next  in  estate  may  enter  I  it  is  the  duty  of  courts  to  sec  that  all  the 


is  forfeited.  Where  equity  may  relieve 
the  sacrifice  is  less;  but  where,  as  in  this 
case,    it  cannot,    and    n*  thing   but    the 


without  the  judgment  of  a. court  declar 
jQg  the  forfeiture.  This  we  accfept  as  tlie 
law  although  it  was  held  othen\'isc  in 
mn^on  v.  Pcltil,  1  C.  S.  C.  R.,  Storer, 
Jm  delivering  the  opinion.  The  provi- 
sion of  the  statute  is  in  the  nature  of  a 


requirements  of  the  law  have  ])een  com- 
plied with. 

Judgments  of  the  courts  luio-iC  reversed 
and  cause  remanded  to  the  i  ommon  pleas 
for  further  proceedings. 
Williams  and  Bradbirv,  JJ.,  dissent. 
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Fulton  v.  Fui^ton. 
Where  a  divorce,  a  vinculo^  has  been  granted 
to  a  husband  on  account  of  the  aggression  of 
the  wife,  and  the  minor  children  of  the  parties 
assigned  to  the  custody  of  the  divorced  wife, 
without  an  order  respecting  their  maintenance, 
and  while  so  in  her  custody  she  furnished  to 
them  necessaries,  she  cannot  recover  against 
her  former  husband,  their  father,  tor  her  ez- 
pfnditures  in  this  behalf,  in  the  absence  of 
-proof  of  a  promise  by  him  to  pay  for  such 
necessaries  or  of  a  request  that  they  should  be 
i  n ruished  to  the  childrem  Fretzinger  v.  Preiz- 
inger^  45  Ohio  St,  452,  distinguisi>ed. 
(Decided  February  5, 1895.) 

Error  to  the  Circuit  Court  of  Cuya- 
hoga county. 

The  plaintiff  and  defendant  were  at 
one  time  husband  and  wife,  but  had  been 
divorced  on  the  application  of  the  hus- 
band on  account  of  the  extreme  cruelty 
of  the  wile;  in  these  proceedings  the 
wife  was  allowed  fifteen  hundred  dollars 
alimony,  and  erwarded  the  custody  of 
two  small  children,  the  fruit  of  the  mar- 
riage, for  the  maintenance  of  whotfi  the 
decree  made  no  provision ;  the  two  chil- 
dren continued  to  reside  with  their  mother 
and.  were  maintained  by  her,  from  the 
the  time  the  divorce  was  granted  until 
the  commencement  of  this  action  in  the 
court  of  common  pleas,  a  reriod  of 
about  eighteen  months.  By  this  action 
she  sought  to  recover  against  the  father 
the  sum  of  $390.00  for  boarding  the  two 
children  seventy-eight  weeks,  at  the  rate 
of  two  and  one-half  dollars  per  child  per 
week,  and  the  sum  of  $56.20  for  clothing 
and  medical  attendance,  etc.,  furnished 
to  them  by  her  and  for  vhich  she  had 
paid.  The  father  answered  that  he  had 
been  at  all  times  willing,  able  and  ready 
to  support  the  children  himself  at  home, 
in  his  own  family,  but  was  denied  the 
right  by  the  order  of  the  court  in  the 
proceedings  for  a  divorce  made  necessary 
by  the  aggression  of  the  defendant  in 
error ;  and  denies  that  she  cared  for  and 
supported  the  children  at  his  request, 
but  instead  avers  that  she  did  so  against 
objection  and  protest.  She  recovered  in 
the  court  of  common  pleas  a  judgment 
for  the  value  that  the  jury  set  upon  the 
support  she  had  given  to  the  children, 
which  judgment  was  affirmed  by  the  cir- 
cuit court.  Whereupon  proceedings 
were  begun  in  this  court  to  reverse  both 
judgments. 

W.  B,  Higby  and    W,  A.  Babcock,  for 
Plaintiff  in  Error. 


L,  A,  Wilson,  for  Defendant  in  Error. 
Bradbury,  J. 

The  defendant  in  error  was  divorced 
from  the  plaintiff  in  error  in  a  suit 
brought  by  him  for  her  aggression.  She 
was  awarded  $1,500.00  for  alimony,  and 
two  small  children^  the  fruit  of  the  mar- 
riage, were  by  the  decree,  placed  in  her 
custody,  but  no  order  was  made  respect? 
ing  their  maintenance. 

She,  living  apart  from  the  defendant  in 
error,  supported  the  two  children,  and 
the  question  to  be  determined  is  whether 
she  can  maintain  an  action  against  him 
for  board,  clothing,  etc.,  which  she  has 
furnished  to  them,  in  the  absence  of  any 
proof  of  a  request  by  him  that  the  stip- 
port  should  be  provided,  or  of  a_promise 
to  pay  for  it  when  provided.  Upon  this 
subject  the  court  of  common  pleas 
charged  the  jury  as  follows: 

"It  is  conceded  that  at  the  September 
term,  1886,  the  defendant  obtained  a  de- 
creie  of  divorce  from  the  plaintiff  for 
cruelty  to  him;  that  the  court  eave  her 
alimbny  in  the  sum  of  fl  ,500.00  and  the 
custody  of  the  children  till  its  further 
order,  and  that  she  has  ever  since  had  the 
children  and  boarded  and  clothed  them. 
This  casts  upon  the  defendant  the  legal 
obligation  to  pay  her  what  that  board  ftid 
clothing  are  reasonably  worth. 

*'  It  makes  no  difference  whether  it 
was  done  with  the  defendant's  consent  or 
not,  or  at  his  instance  and  request. 
Plaintiff's  right  to  recover  is  not  founded 
in  the  defendant's  promise  to  pay,  either 
expressed  or  implied,  but  upon  his  legal 
duty  to  provide  for  his  children;  and  the 
order  of  the  court  giving  her  thecustody  of 
the  children  and  the  caring  for  them  there- 
after by  the  plaintiff,  makes  the  defend- 
ant liable  to  pay  the  plaintiff  what  that 
board  and  clothing  are  fairly  and  reason- 
ably worth." 

To  this  portion  of  the  charge  the  de- 
fendant excepted,  and  the  question  m 
issue  between  the  parties  was  thus 
brought  into  the  record.  The  defend- 
ant in  error  contends  that  this  question 
is  settled  in  htx  favor  by  the  case  of 
/  retzinger  v.  Pretzinger,  45  Ohio  St., 
452.  In  that  case  this  court  held  that: 
"The  obligation  of  a  father  to  provide 
reasonably   for  the  support  of  a  vDixtiOX 
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child  until  the  latter  is  in  a  condition  to 
provide  for  its  own  support,  is  not  im- 
paired by  a  decree  which  divorces  the 
wife  a  vinculo,  on  account  of  the  hus- 
band's misconduct,  gives  to  her  the  cus- 
tody, care  and  nurture  of  the  child,  and 
allows  her  a  sum  as  alimony,  but  with 
no  provisibn  for  the  child's  support." 
In  that  case,  as  in  the  one  under  con- 
sideration, no  question  arose  respecting 
the  rights  of  the  child  to  reasonable  sup- 
port. In  both  instances  the  necessaries 
had  already  been  furnished  by  the  di- 
vorced mother,  and  she  was  seeking  re- 
imbursement from  the  father.  The  con- 
tention, therefore,  related  solely  to  the 
relative  duties  of  the  father  and  mother 
of  minor  children,  where  the  parents  are 
living  separate  in  consequence  of  a  di- 
vorce a  vhuulo,\isA.  between  them,  and 
the  children  had  been  awarded  to  the 
custody  of  the  mother. 

Where  separation  and  divorce  result 
from  the  misconduct  of  the  husband,  the 
Preizinger  case,  supra,  as.serts  the  pri- 
niar>-  liability  ot  the  father,  in  a  contest 
between  him  and  the  mother,  and  in 
such  case  the  right  of  the  mother  to  re- 
cover against  the  father  for  such  reason- 
able necessaries  as  she  has  furnished,  is 
established.  That  case  is  grounded  in 
ihe  principle  that  as  the  primary  liabil- 
tty  rests  upon  the  father,  he  can  not,  by 
his  own  misconduct,  shift  it  to  the 
mother.  Dickman,  J.,  saying  in  refer- 
€rence  to  the  natural  duty  resting  on  par- 
ents to  support  their  children  that: 
"  This  natural  duty  is  not  to  be  evaded 
W  the  husband's  so  conducting  himself, 
3s  to  render  it  necessary  to  dissolve  the 
^nds  of  matrimony.  *  5j«  *  * 
It  is  not  the  policy  of  the  law  to  deprive 
children  of  their  rights  on  account  of 
tbe  dissensions  of  their  parents.  *  *  * 
or  to  enable  theiather  to  convert  his  own 
misconduct  into  a  shield  against  parental 
liability."  Preizinger  v.  Pretzinger,  46 
phio  St..  458.  Again, "  There  is  evident- 
ly no  satisfactory  reason  for  changing  the 
^ule  of  liability,  when  through  ill  treat- 
ment or  other  breach  of  marital  obliga- 
tion the  husband  renders  it  necessary  for 
a  court  of  justice  to  divorce  the  wife,  and 
commit  to  her  custody  her  minor  chil- 
^I'en."    7^.459. 

jv      ^^  ^^^  before  the  court,  however, 
the  wife  was  the  aggressor,  and  it  is  this 


feature  by  which  it  is  to  be  distinguished 
from  the  Preizinger  case,  supra,  for  in 
that  case  the  husband  was  in  fault.  It 
does  not  necessarily  follow  that  because 
a  father  cannot  by  his  own  misconduct 
shift  from  himself  to  the  mother  his 
primary'  liability  to  support  his  minor 
children,  that  the  mother  cannot,  by  her 
misconduct,  produce  that  result,  at  least 
to  the  extent  of  denying  to  her  a  right  to 
recover  against  him  for  expenses  she  has 
incurred  for  necessaries  for  their  support, 
in  the  absence  of  a  request  or  promise 
by  him  in  the  premises. 

The  contest  is  between  the  parents. 
By  the  law  of  nature,  the  responsibility 
ot  each  for  the  bir.th  of  children  is  equal; 
the  moral  obligation  of  nurture,  protec- 
tion and  reasonable  support  bears  upon 
each  according  to  his  or  her  capacity  to 
afford  it.  Schouler,  in  referring  to  this 
obligation,  says:  "This  is  .said  to  rest 
upon  a  principle  of  common  law:  but 
perhaps  it  may  be  more  reasonably  re- 
ferred to  the  implied  obligation  which 
parents  assume  in  entering  into  wedlock 
and  bringing  children  into  the  world." 
Schouler,  Dom.  Rel. 

The  common  law  in  an  earlier  .stage  of 
its  development,  stripped  the  wile  of  her 
personal  property,  transferred  to  the  hus- 
band the  income  of  her  real  estate,  vested 
in  him  the  right  to  her  earnings,  denied 
to  her  the  power  of  contracting,  and 
merged  her  legal  entity  into  his;  and 
to  compensate  her  for  these  disabilities, 
it  absolved  her  from  nearly  every  legal 
obligation  and  duty,  including  that  of 
maintaining  her  children.  Nor  had  she 
any  legal  control  over  them  or  right  to 
their  ser\'ices.  Even  her  widowhood  did 
not  restore  this  control  or  right,  and  this 
harsh  doctrine  was  at  one  time  recog- 
nized and  applied  by  courts  of  deserved- 
ly high  authority  in  this  country.  Thus, 
as  late  as  1812,  it  was  held  in  Conimon- 
wealth  V.  Murray,  4  Binney,  487,  in  re- 
spect of  a  widowed  mother,  that  *'An 
infant  owes  reverence  and  respect  to  his 
mother,  but  she  has  no  legal  authority 
over  him,  nor  any  legal  right  to  his  ser- 
vices." 

Within  the  last  half  century,  however, 
the  harsh  rules  of  the  common  law  re- 
specting the  propertj'  and  domestic 
rights  of  married  women  have  gradually 
yielded  to  more  enlightened  and  humane 
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notions,  and  consequently  they  have  been 
greatly  modified  and  ameliorated.  The 
modifications  and  ameliorations  which 
affect  her  property  rights  are  chiefly  the 
result  of  legislation,  but  those  affecting 
her  domestic  relations  are  as  much  due 
to  those  enlightened  views,  which  led  to 
a  more  human  application  of  the  rules 
of  the  common  law  to  that  relation,  as 
to  direct  legislative  action.  And  in  many 
instances,  legislative  action  enlarging  her 
property  and  personal  rights  has '  grad- 
ually led  to  the  imposition  of  correlative 
duties,  by  the  application  of  recognized 
.principles  of  the  common  law. 
'  The  husband  and  father  while  living 
with  his  family  is  its  head,  is  entitled  to 
the  services  of  his  minor  children  and  is 
liable  for  their  reasonable  support.  Re- 
vised Statutes,  sections  3108,  3109. 3110, 
3113;  Sharp  v.  Cropsy,  11  Barb.,  N.  Y., 
224. 

Where,  however,  the  husband  is  dead, 
the  modem  and  better  rule  is  that  the 
mother  is  the  head  of  the  family  and  en- 
titled to  the  earnings  and  obedience  of 
her  minor  children.  Commissioners  v. 
Hamilton,  60  Md.,  340;  State  for  use  of 
Coughlan  v.  B.  &  O,  R.  R,  Co,,  24  Md., 
84;  Kennedy  v.  N,  V.  C,  &  H,  R.  R,, 
42  Barb.,  186;  N.  /.  &  C  R,  R,  Co.  v. 
CQok,  62  Miss.,  a8;.0,&Af.  7?.  R.  Co. 
v.  Tindall,  13  Ind.,  366 ;  Furman  v.  Van 
Sise,  66  N.  Y.,  436 ;  Matthewson  v.  Perry, 
87  Conn.,  436  ;  Hammond  v.  Corbett  et  aL, 
60  N.  H.,  501;  Gray  v.  Duriatid,  50 
Barb.,  100. 

And  whenever  the  mother  is  entitled 
'to  the  obedience  and  services  of  her 
minor  children,  it  would  seem  to  follow, 
necessarily,  that  she  should  maintain 
them.  Harsh  and  anomalous,  indeed,  a 
rule  of  law  must  be  that  would  give  the 
earnings  and  custody  of  a  minor  child  to 
a  parent  who  was  under  no  reciprocal 
obligation  of  maintenance.  The  duty  of 
maintenance  by  the  mother  is  asserted  by 
Schouler,  Domestic  Relations,'  section 
293 ;  Mowbry  v.  Mowbry,  64  111..  388. 
In  Dedham  v.  Naiick,  16  Mass.,  140,  the 
court  say :  "The  mother,  after  the  death 
of  the  father,  is  the  head  of  the  family. 
She  has  like  control  over  the  minor  chil- 
dren, as  he  had  when  living.  She  is 
bound  to  support  them  if  of  sufficient 
ability.  And  they  cannot  by  law  be  sep- 
arated from  her."  I 


The  cases,  indeed,  are  rare,  where  a 
mother,  having  the  ability,  has  declined 
to  administer  to  the  wants  of  her  minor 
child.  The  law  of  nature  is  usually 
strong  enough  to  secure  this,  and  an  ap- 
peal to  municipal  law  is  therefore  seldom 
necessarj'.  But,  if  a  widowed  mother 
with  ample  possessions  should. decline  to 
administer  to  the  necessities  of  her  des- 
titute minor  child,  a  rule  of  law  that 
would  allow  this,  and  suffer  her  to  aban- 
don it  to  private  or  public  charity  would 
be  a  reproach  to  any  system  of  jurispru- 
dence. 

If  she  .is  not  bound  to  maintain  her 
child,  then  she  should  not  be  permitted 
to  keep  it  in  subjection  to  her -authority, 
or  receive  the  wages  of  its  labor.  The 
right  to  keep  her  minor  children  together 
under  her  r6of  and  to  control  their  per- 
sons, implies  the  obligation  to  feed  and 
clothe  them ;  and  the  great  weight  oi 
modern  authority,  as  well  as  of  reason, 
clothes  her  with  those  rights.  It  may 
be  that  the  authorities  do  not  speak  with 
equal  emphasis  upon  the  question  of  her 
duty  of  support,  as  they  do  in  reference 
to  her  right  to  the  bu^ody  and  services 
of  her  children,  but  this  should  be  at 
tributed  to  the  want  of  an  occasion,  and 
not  to  the  existence  of  any  rule  of  law 
by  which  she  can  be  vested  with  the 
control  without  the  duty  of  maintaining 
her  minor  children. 

Where  a  divorce  a  vinculo,  is  decreed, 
the  bonds  of  matrimony  are  dissolved, 
and  the  former  husband  and  wife  become 
as  strangers  to  each  other,  and  the  for- 
mer wife  is  relieved  from  all  the  disabili- 
ties and  duties  incident  to  coverture.  If 
children  were  bom  of  the  marriage,  the 
paternal  relation  remains,  and  the  duties 
pertaining  to  it  continue.  Tlie  primar>' 
obligation  of  maintaining  the  children 
was  on  the  husband  and  father.  The  foun- 
dation of  this  superior  obligation  rests 
ux>on  the  general  fact  that  he  is  most 
capable  of  discharging  it.  His  ri)^ht, 
however,  is  to  maintain  his  children 
in  his  own  way  and  at  his  own  fireside, 
where  he  can  have  the  comfort  of  their 
society  a|id  the  aid  of  their  services.  If, 
by  his  own  misconduct  the  family  rela- 
tion is  destroyed,  and  the  welfare  of  the 
children  render  it  necessary  that  they 
should  be  placed  in  the  custody  of  the 
mother,  he  has  no  just  ground  to  com- 
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plain  if  he  is  compelled  to  maintain  them 
in  her  home.  However,  even  tinder 
these  circumstances,  if  the  mother  has 
an  ample  fortune,  and  the  resources  of 
the  father  are  comparatively  limited, 
justice  might  require  a  modification  of  a 
rule  founded  upon  the  assumption  of 
conditions,  which  in  .the  particular  case 
did  not  exist. 

And  although  the  separation  and  di- 
vorce were  caused  by  the  misconduct  of 
the  mother,  it  may  nevertheless  be  true 
that  the  obligation  of  the  father  to  rea- 
sonably provide  for  his  children  will  fol- 
low them  into  the  custody  of  the  delin- 
quent  mother,   when  circumstances  re- 
quire them  to  be  placed  in  her  custody. 
If.  however!  under  such  circumstances, 
it  does  so  follow  them,  the  reason   and 
limit  of    this  obligation   of   the   father 
should  be  found  in  the  necessities  of  the 
children.     As  to  them,  the  natural  obli- 
gation of  protection,  nurture  and  main- 
tenance, press  with  equal  force  upon  the 
parents.     By  the  divorce  a  vificuloy  the 
mother  is  as  completely  absolved  from 
the  marital  relation  as  she  would  be  by 
death,  and  if,  in -the  course  of  the  pro- 
ceedingswhich  end  in  an  absolute  divorce, 
the  minor   children  are  put  under  her 
control,  by  her  procurement  or  in   re- 
sponse to  her  wishes,  her  direct  obligation 
towards   them   so   long  as    she  retains 
them  would  seem  to  be  founded  upon  as 
substantial  consideration  as  if  she   were 
a  widow.     Their  daily  wants  must  be 
satisfied.     Constant  supervision  may  be 
necessary.     Can  their  divorced  mother, 
who  has  received  them  into  her  custody, 
abandon  them  in  the  one  case  and  not  in 
the  other?     We  think  not.     By   receiv- 
ing them  into  her  custody  she  should  be 
held,  as  to  them,  to  assume  the  obliga- 
tions incident  to  that  custody.     If  under 
these  circumstances,  where  her  own  mis- 
conduct has  destroyed  the   family  rela- 
tion, and  deprived  the  father  of  the  cus- 
tody and  society  of  his  children,  she  has 
in  &ct  maintained  her  children,  she  has 
no  claim,  legal  or  moral,  to  demand  re- 
imbursement from  the  father.    She  has 
simply  discharged  a  duty  cast  upon  her 
oy  the  plainest  principles  of  natural  jus- 
tice, for  the  reason  that  the  necessity  for 
It  arose  from  her  own  misconduct. 
Judgt9unt  reversed, 
(To  appear  in  51  Ohio  St.) 
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after ;  cause  set  for  hearing  on  oral  argument 
April  24,  1895. 

2345.  The  Walhondin^  Coal  Company  v. 
John  E.  McClelland,  Auditor.  Motion  by  de- 
fendant to  advance  cause  No.  4089;  on  the  gen- 
eral docket  Oral  argument  requested  by  plain 
tiff.  Motion  allowed,  and  the  same  entry  as 
in  No.  2344. 

2346.  The  Hocking  Valley  Coal  Company  v. 
Hiram  Rosser.  Motion  by  plaintiff  to  advance 
cause  No.  4308,  on  the  general  docket  Motion 
allowed. 

2347.  Amelia  Vatter,  administratrix,  v  The 
L.  S.  &M.  S.  Railway  Compan^r.  Motion  by 
plaintiff  to  dispense  with  printing  record  in 
cause  No.  4395,  on  the  general  docket  Motion 
allowed. 

2348.  The  Manufacturers'  Mutual  Fire  Asso- 
ciation et  al.  V.  Lyman  T.  Ranstead.  Motion 
by  plaintiff  to  advance  cause  No.  4325,  on  the 
general  docket    Motion  allowed. 

2349.  Jacob  Weller  v.  The  SUte  of  Ohio. 
Motion  by  plaintiff  to  advance  cause  No.  4?23, 
on  the  general  docket  Motion  allowed,  and' 
demand  for  oral  argument  by  Attorney  General 
noted. 

,23o0.  Ix>uisa  Lothschuetz  et  al.  v.  Peter 
Lothschuetz,  administrator,  et  al.  Motion  by 
defendant  for  leave  to  file  answer  in  cause  No. 
3451 ,  on  the  general  docket  Motion  overruled. 
2351.  The  L.  S.  &  M.  S.  Railwav  Company 
v.  Edward  L.  Topliff.  Motion  by  aefendant  to 
advance  cause  No.  4384,  on  the  general  docket. 
Oral  argument  requested  by  defendant  Mo- 
tion allowed,  and  oral  argument  noted. 

The  State  of  Ohio  on  the  relation  of 

the  Castalia  Sporting  Club,  etc.,  v.  The  Jud^s 
of  the  Circuit  Court  of  Erie  county.  *  Motion 
for  an  alternative  writ  of  mandamus.  Motion 
allowed. 

New  Cases. 

• 

Cases  filed  in  Supreme  Court  since  February 
27,  1895. 

4402.  The  SUte  of  Ohio  ex  rel.  The  Cas- 
talia Sporting  Club  v.  The  Judges  of  the  Cir- 
cuit Court  of  Ohio  for  Erie  county.  Manda- 
mus. Saml.  E.  Williamson,  E.  D.  Potter,  Jr.,  L. 
W.  Hull,  J.  E.  Ingersoll.  Clarence  Brown.  Al- 
ternative writ  allowed,  returnable  Mar.  30, 1895. 


4403.  Valentine  Fries  v.  The  W.  &  L.  E.  R'y 
Co.  ft  al.  Error  to  the  Circuit  Court  of  Huron 
county.  Gideon  T.  Stewart  Swayne,  Swayne 
&  Hayes. 

4404.  William  E.  Moll  v.  Josephine  Smith. 
Error  to  the  Circuit  Court  of  Deftance  county. 
Harris  8c  Cameron'. 


4405.  Levi  H.  Mulholland  et  al.  v.  Henrr 
,Reiff.  Error  to  the  Circuit  Court  of  Seneca 
county.    Seney  Sc  Sayler.    Brewer  &  Brewer. 

4406.  Lewis  Brant  v.  Oren  J.  Lyon.  Error 
to  the  Circuit  Court  of  Clinton  county.  P. 
Savage.    W.  H.  Hartman. 

4407.  The  City  of  Cincinnati  for  use  of,  etc. 
V.  The  Board  of  Education  of  the  School  Dis- 
trict of  Cincinnati.  Error  to  the  Superior 
Court  of  Cincinnati  Fred  Herteinstein.  John 
Galvin. 

4408.  Burt  F.  Mills  v.  The  Bc»ard  of  Elections 
of  Columbus,  O.  et  al.  Error  to  the  Circuit 
Court  of  Franklin  county.  ^  Dan.  J.  Ryan.  A.  J. 
Greene.  M.  B.  Eamhart,  Bar  gar,  Smith  & 
Irvine. 

4409.  George  L.  Shurtz  et  al..  Trustees,  etc. 
v.  Wm.  S.  McClannahah  et  al.  Error  to  the 
Circuit  Court  of  Vinton  a»unty.  J.  M.  Mc- 
GUlvay,  J.  W.  Darby.    M.  M.  Cherry. 

4410.  Hiram  S.  Stockman  v.  John  Stockman. 
Error  to  the  Circuit  Court  of  Ashland  county. 
Luser,  Bricker  &  Workman.  Hissem  &  Pat- 
terson. 

4411.  The  L.  E.  &'W.  R.  R.  Co.  v.  Hugh 
Cameron.  Error  to  the  Circuit  Court  of  Han- 
cock county.    A.  &  J.  Blackford.    G.  W.  Ross. 

4412.  Erastus  M.  Smith,  administrator,  v. 
Franklin  T.  Cahill,  administrator.  Error  to 
the  Circuit  Court  of  Hamilton  countv.  A.  M. 
Allen,  Thomp«<on,  Richards  &  Parks.  '  Stephen 
Coles,  F.  T.  Cahill. 

4413.  Mary  A.  Smith  v.  Dennis  Malone. 
Error  to  the  Circuit  Court  of  Cuyahoga  county. 
Walsh  &  Neff. 

4414.  The  City  of  Cincinnati  v.  Caroline 
Steinkamp.  Error  to  the  Circuit  Court  of 
Hamilton  county.  Corporation  Counsel ;  Von 
Seggern,  Phares  &  Dewald. 

4416.  The  P.,  Ft  W.  &  C.  R'y  Co.  v.  John  R. 
^Martin,  Treasurer.  Error  to  the  Circuit  Court 
of  Columbiana  county.  Harrison,  Olds  & 
Henderson.    J.  R.  Carey. 

4416.  Henry  L.  Brown,  executor,  v.  Hannah 
Reed.  Error  to  the  Circuit  Court  of  Huron 
county.  C.  P.  &.  L.  W.  Wickham,  Andrews 
Bros.    S.  A.  Wildman,  G.  Ray  Craig. 

4417.  E.  J.  Kessingerv.  Lou  Atkinson.  Er- 
ror to  the  Circuit  Court  of  Fairfield  countv. 
T.  E.  Steele,  Geo.  Ewing. 

4418.  May  Olinger  by.  etc,  v.  Wm.  W.  Mc- 
Guffey  et  al.  Error  to  the  Circuit  Court  oi 
Franklin  county.    McGuffey  &  Sims. 

4419.  G.  W.  Weisie  v.  The  Brooklyn  &  New- 
burgh  Street  R.  R.  Co.  Error  to  the  Circo" 
Court  of  Cuyahoga  county.  John  O.  Winsii^P' 
E.  J.  Pinney. 


OHIO  LBGAL  NBWS. 


329 


Qbio  Xegal  flews. 

(Forntrly  Toltdo  Ltgal  N»wt.) 
A  Weekly  Legal  Paper  Published  by 

THE  LANING  PRINTING  CO., 
NoMWALK.  Ohio. 

lamOMD  BVBKY  PXXDAT  APTB&lfOOir. 


Sabacriptiona  and  business  commnnicMtions  should 
be  sent  Co  the  publishers. 

MBSCRimOll  PRICE.  $3.00  PER  YEAR.  IN  ADVANCE. 

New  suoacriptiona  can  begin  at  an 
aambera  will  be  supplied  itdesired. 


New  suoacriptiona  can  begin  at  any  time,  and  back 
-Ibe  -     --J*      ■     - 


Entered  at  the  Postoffice,  Norwalk,  Ohio,  as  second 
class  matter 


SATURDAY.  MARCH  16,  1886. 


OOMMUNICATIOMS  SOLICITED. 

ContribuiionSt  iUms  of  news  about  courts 
jwlges  and  lawyers;  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
on  legal  topics,  or  discussions  upon  points  of 
inieresty  as  well  as  important  decisions^  are 
solicited  from  members  of  the  bar  and  those 
interested  in  legal  proceedinf^s. 


judge  Bac^ger,  of  the  Franklin  county  com- 
mon pleas,  has  recently  held  that  in  an  action 
against  a  merchant  for  selling  impure  food, 
the' affidavit  must  state  that  the  goods  were 
bought  for  food,  and  that  it  is  a  sufficient  de- 
fense to  show  that  the  deAler  did  not  know 
they  were  impure.  This  follows  the  law  as 
laid  down,  bj'  Judge  Sibley,  in  the  case  of 
Haas  V.  State,  2  Ohio  Decisions,  177^  found 
in  our  supplements  of  last  week. 


The  Ohio  supreme  court  has  decided  one  of 
the  many  cases  involving  the  land  titles  in  the. 
vicinity  of  Franklin  Parjf,  Columbus,  which 
^vc  figured  in  the  Franklin  county  courts  for 
«o  many  years.  The  suit  was  that  of  John  T. 
^ale,  adtninistrator,  against,  the  Columbus 
Board  of  Bducation  and  others.  The  decision 
of  the  circuit  court  was  affirmed.  This  makes 
the  city's  title  good  and  overthrows  the  claims 
oftheBarr  estate. 


The  First  Baptist  church,  of  Cincinnati,  has 
brought  suit  against  all  the  pastors  of  all  the 
other  Baptist  churches  of  that  city,  styling 
themselves  as  the  Baptist  Ministers' conference, 
for  slander  or  defamation  of  title  to  certain 
ElJ^perty  in  Cincinnati  held  by  the  plaintiff, 
.^e  course  of  th*  defendants  has  prevented,  as 
It  is  claimed,  the  obtaining  of  a  loan  on  this 
property,  because  of  the  tloud  cast  upon  the 
^itle.  An  injunction  is  asked,  and  also  dam- 
ages in  the  sum  of  $5d,000. 


Mrs.  Rosea  Cook,  of  Fremont,  has  been 
given  a  verdict  for  $1,150  damages  in  the  com- 
mon pleas  court  of  Sandusky  county,  in  a  suit 
brought  against  John  Devanneea,  a  saloon- ' 
keeper,  for  selling  liquor  to  her  husband  after 
he  had  been  put  on  the  black  list. 


The  bill  to  grant  full  municipal  suffrage  to 
women  in  Massachusetts  has  been  defeated  in 
the  lower  legislative  body  of  that  state,  by  a 
vote  of  127  to  87.  The  question  was  one 
ordering  the  bill  to  a  third  reading.  The 
motion  brought  out  an  immense  audience  of 
women,  and  occasioned  lively  debate  by  the 
legislators. 

In  the  case  of  Albert  Bethel  v.  The  Cincin- 
nati Street  /Railway  Company,  recently  tried 
in  the  common  pleas  court  of  Hamilton  county. 
Judge  Sayler  instructed  the  jury  to  return  a 
verdict  lor  the  defendant.  The  plaintiff; 
emerging  from  behind  a  wagon,  was  struck  by 
ah  electric  car.  He  could  not  see  the  car  nor 
could  the  niotorman  see  him  on  account  of  the 
wagon  being  between  them.  The  claim  set  up 
was  that  the  plaintiff,  having  observed  a  car 
passing  but  a  moment  before,  was  not  exp>ect- 
ing  another  so  soon,  and  that  to  run  car.«  so 
near  together  (within  150  feet)  is  negligence 
on  the  part  of  the  company.  Judge  Sayler's 
holding  was  that  to  run  cars  in  that  ws}'  is  not 
negligence  per  se,  and  that  no  negligence  had 
been  shown  on  the  part  of  the  company. 


Judge  Tuley,  of  ^e  Chicago  courts,  has  de- 
cided that  Edwin  Walker,  Esq.,  is  entitled  to 
an  attorney's  fee  of  i5^85,000  for  services  he 
rendered  the  Chicago;  Danville  and  Vincennes 
Railway  company.  Mr.  Walker  was  attorney 
for  the  road  for  about  ten  years,  during  which 
time  he  carried  a  foreclosure  suit  to  the  su- 
preme court  and  won  it  The  agreement  was 
that  Mr.  Walker  was  to  receive  one-quarter  of 
what  was  gained  by'  the  fight  in  the  supreme 
court,  but  the  Danville  road  was  practically  in 
the  hands  of  the  Chicago  and  Eastern  Illinois, 
and  when  the  case  was  finally  decided  the 
Eastern  Illinois  road  agreed  to  give  the  Dan- 
ville road  $500,000  worth  of  its  bonds  to  satisfy 
the  claim.  Mr.  Walker  got  one-fourth  of 
these  bonds,  $85,000  of  which  was  for  services. 
The  present  case  came  up  on  a  bill  that  was 
filed  by  the  Danville  road.  The  court  held 
that  in  view  of  the  services  rendered,  standing 
as  he  did,  as  a  leading  railroad  lawyer,  Mr. 
Walker  had  not  received  an  excessive  fee.' 
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The  Indiana  legislature  has  taken  a  flyer  in 
temperance  legislation.  On  the  9th  inst.  the 
senate  passed  the  Nicholson  bill  (that  had 
already  gone  through  the  house),  providing 
stringent  regulations  for  enforcing  the  present 
liquor  laws.  It  prohibits  the  use  of  screens 
and  curtains  and  provides  that  an  application 
for  license  to  sell  liquors  may  be  defeated  by 
the  petition  of  a  majorit}*  of  the  voters  in  any 
ward  or  township.  In  a  word,  it  provides  for 
pure  local  option  and  follows  very  closel/  the 
wording  of  the  Haskell  bill,  defeated  by  the 
Ohio  legislature  last  spring. 


Judge  Taft,  of  the  United  SUtes  court  of 
appeals,  has  entered  a  decree  of  great  import- 
ance to  all  creditors  of  the  whisky  trust  in  the 
Cincinnati  district  He  appointed  Professor 
Henry  A.  Morrill,  of  the  Cincinnati  Law  school, 
master  commissioner  to  audit  and  pass  upon 
all  claims  whatever  against  the  whisky  trust 
in  this  district,  including  unadjusted  rebate 
claims.  These  claims  are  all  to  be  presented 
as  early  as  possible,  but  not  later  than  April  6. 
Rebate  claims  are  to  accompany  other  claims, 
but  to  be  kept  separate  from  them  and  to  be 
separately  verified.  Both  classes  of  claims 
must  be  sworn  to  as  true  and  correct  Fiftetrn 
days  aAer  April  6  will  be  allowed  the  receivers 
to  object  to  any  claims  favorably  reported  by 
the  master  commissioner.  In  case  of  objec- 
tions the  court  will  adjudicate. 


An  important  question  relating  to  copyrights 
has  been  raised  by  a  well-known  publishing 
firm  and  is  now  under  consideration  at  the 
treasury  department  The  old  copyright  law 
made  it  illegal  to  bring  into  the  United  States 
foreign  copies  of  books  copyrighted  in  this 
country.  The  law  of  1891  amended  the  old 
law  in  some  unimportant  particulars,'  but  ex- 
pressly stated  that  it  was  not  to  go  into  effect 
until  a  subsequent  date,  July  1,  189L  The 
question  involved  is  whether  the  new  law,  not 
being  retroactive,  did  not  release  front  the  im- 
portation prohibition  all  books  of  American 
authors  copyrighted  prior  to  July  1,  1801. 
Should  it  be  held  that  tlie  new  law  took  the 
place  of  the  old  one)  foreign  editions  of  all 
American  books  written  and  copyrighted  prior 
to  1891  might  hereafter  be  imported  free  of 
duty  and  without  regard  to  American  copy- 
right laws,  which  would  necessarily  interfere 
with  the  publishing  business  in  this  country. 


The  libel  case  of  C.  H.  J.  Taylor,  the  colored 
recorder  of  deeds  for  the  District  of  Columbia, 
against  W.  Calvin  Chase,  the  editor  of  a  Wash- 
ington negro  organ,  has  closed,  and  the  jury, 
after  being  out  ten  minutes,  returned  a  ver- 
dict of  guilty.  The  defense  filed  a  motion  for 
appeal  and  intend  to  carry  the  case  to  the  dis- 
trict court  of  appeals. 

The  trial  has  attracted  considerable  interest* 
owing  to  the  testimony  introduced  by  the  de- 
fense. Taylor  was  charged  with  gross  im- 
morality, both  in  and  out  of  office,  and  with 
making  alleged  political  assessments.  The 
prosecution  claimed  that  the  libel  was  the 
result  of  a  conspiracy  to  force  the  colored 
population  to  make  concessions  to  a  fraction 
of  the  race. 


The  counties  of  Erie  and  Wood  seem  to  have 
sensations  on  hand,  in  the  way  of  troubles 
arising  from  alleged  malfeasance  by  county 
officials. 

In  Erie  county  the  grand  jury  has  reported 
six  indictments  against  Wm.  J.  Bonn,  ex-auditor 
of  the  county,  and  three  against  Louis  U.  Wer- 
ner, another  ex- auditor. 

Bonn  was  elected  auditor  in  1885,  and  served 
two  terms.  During  that  time  it  is  alleged  that 
he  ove;  charged  the  county  for  fees  about 
$2,G0O,  charging  at  the  rate  of  sixty  cents  per  one 
hundred  words,  when,  in  fact,  he  was  only  al 
lowed  six  cents.  His  malfeasance,  it  is  alleged 
continued  until  the  expiration  of  his  term 
when  he  was  succ;eeded  by  L.  N.  Werner,  who 
was  Bonn*s  deputy.  Werner,  the  indictments 
charge,  continued  to  practice  the  same  rule,  and 
he  also  overcharged  to  an  amount  of  several 
thousand  dollars. 

A  committee  was  appointed  to  make  an  ex- 
amination of  the  books  of  the  county  c'onimis- 
missioners,  dating  several  years  back.  Werner 
paid  back  $1,700,  but  the  balance— $1,300— he 
maintained  that  he  was  entitled  to. 

In  Wood  county  the  grand  jury  has  presented 
b  Us  of  indictment  against  several  persons  in 
connection*  with  the  construction  of  the  court- 
house, for  misconduct  in  office;  permitting 
the  use  of  material  in  a  public  structure  differ- 
ent from  that  required  by  the  plans  and  speci- 
fications: and  for  fraudulent  change  of  mater- 
ial used  in  the  erection  or  a  public  building. 

The  persons  indicted  are  Samuel  Knight, 
James  Gibson  and  Christopher  Gundy,  mem- 
bers of  the  present  board  of  county  commis- 
sioners ;  Jacob  Stahl,  ex-commissioner ;  J.  W. 
Yost  and  Prank  L.  Packard,  courthouse  archi- 
tects, Columbus,  O.,  and  Thomas  B.  Townsend, 
courthouse  contractor. 
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The  case  of  the.  City^  of  Cleveland  v.  James 
Slo/er  has  been  filed  in  the  Ohio  supreme 
court  Mr.  Stofer  fell  on  an  iron  gutter  at  the 
comer  of  Ontario  street  and  the  Square  in 
Cleveland,  on  Jan.  14,  1892.  He  sued  the  city 
for  $15,000  damages  and  recovered  judgment 
for  15,000,  vrhich  was  affirmed  by  the  circuit 
court.    The  city  brings  the  case  up  on  error. 


The  military  court  of  inquiry  appointed  by 
Governor  McKinley  to  investigate  and  report 
on  the  conduct  of  Col.  A.  B.  Coit,  at  the  Wash- 
ington C.  H.  riot  last  October,  has  filed  its  re- 
port with  the  governor,  and  finds  that  Col. 
Coil's  actions  at  Washington  C.  H.  were  fully 
justified,  and  tfaat  he  was  in  no  way  to  blame 
for  the  result.  Governor  McKinley  approves  of 
the  report  and  commends  Col.  Coifs  actions. 


The  Cinctnnali,  Hamillan  and  Davlon  Rail- 
food  Company  v.  George  C.  Brown^  is  the 
style  of  a  case  brought  to  the  Ohio  supreme 
court  from  Butler  county.  Brown,  a  thirteen- 
year-old  boy,  was  a  passenger  on  a  Cincinnati, 
Hamilton  and  Dayton  train  and  had  his  arm 
craved  by  something  he  alleges  was  too  near 
the  track.  He  asked  $15,000,  and  was  given 
judgment  for  $^,500,  which  was  affirmed  by  the 
circuit  court. 


In  the  opinion  of  postal  officials  the  anti- 
lottery  acts  pesse^  by  congress  just  before  ad- 
journment, will  havfe  a  far-reaching  effect  in 
suppressing  lottery  schemes  in  this  country. 
Us  provisions  are  expected  to  effectually  pre- 
vent the  conveyance  of  lottery  matter  between 
the  states  or  its  introduction  here  from  other 
countries  by  express  companies  or  common 
carriers.  Through  a  limitation  of  jurisdiction 
the  department  has  been  required  to  transport 
lottery  and  fraudulent  matter  and  express 
money  orders  for  investment  in  these  schemes 
*nd  yet  been  deprived  of  the  revenues  from 
^he  postal  money  orders  it  would  otherwise 
have  issued. 

The  lottery  companies  have  corresponded 
with  those  interested  under  seal  through  the 
mails  and  given  them  instructions  to  use  ex- 
press money  orders.  This  defect  will  be  eradi- 
cated by  the  authority  given  in  the  act  of  th^ 
postmaster-general  to  refuse  to  deliver  to  per- 
sons who  are  found  to  be  using  the  mails  to 
aefraud  any  cla«is  of  mail  matter  and  to  return 
It  to  the  senders  marked  "  fraudulent" 


It  is  especially  gratifying  to  us  that  we  are 
in  receipt  of  letters  almost  daily  containing 
favorable  comment  upon  the  Ohio  Legal 
News,  Coming  as  they  do  from  judges  and  ' 
leading  lawyers,  whose  opinions  are  entitled 
to  great  weight,  they  are  all  the  more  pleas- 
ant to  us. 


In  the  Muskingum  common  pleas  court 
Jacob  Cherry  is  on  trial,  charged  with  murder- 
ing his  wife.  A  jury  has  been  secured  and  the 
taking  of  testimony  has  commenced.  The  de- 
fense will  be  insanity,  which  will  be  strongly 
urged,  inasmuch  as  Cherry  was  on  trial  in  the 
probate  court  for  lunacy  when  he  married  the 
murdered  woman  a  year  ago.  She  was  his 
second  wife  and  the  lunacy  charge  was  brought 
by  Riley  Bowers,  his  son-in-law,  whom  he  had 
threatened  to  kill. 


The  Ohio  supreme  court  has  affirmed  a  judg- 
ment rendered  by  the  courts  of  Perry  county, 
by  which  one  James  Tague,  a  miner,  received 
a  |600  judgment  against  Isaac  H.  Jones,  a 
Perry  county  operator.  Tague,  in  his  petition, 
alleged  that  he  was  ordered  by  the  foreman  to 
perform  certain  work  about  the  mine,  when, 
through  the  negligence  of  the  managers,  an 
explosion  occurred,  blowing  him  through  the 
partition  wall.  He  sued  for  $8,000  and  was 
awarded  a  judgment  for  |600  on  the  final  hear- 
ing. 

The  interesting  question  of  the  right  of  a 
Chinaman  to  become  a  voter  in  Ohio  has  been 
passed  upon  by  S^retary  of  State  Taylor. 
The  question  arose  in  Mahoning  county,  and 
was  appealed  to  the  secretary  as  the  highest 
authority  on  election  -problems  in  Ohio.  The 
opinion  is  entitled  to  consideration  as  coming 
from  an  officer  occupying  the  position  of  state 
supervisor  of  elections.  He  said :  "In  answer 
to  your  question  whether  a  Chinaman  born  in 
the  United  States  is  excluded  from  the  privi- 
leges of  a  citizen,' or  of  being  naturalized,  1 
refer  you  to  section' 14,  chapter  126  of  the  acts 
of  congress  for  the  year  1882,  wherein  China- 
men are  expressly  prohibited  from  the  priv- 
ileges of  citizenship.  The  provisions  of  the 
constitution  of  Ohio  defining  the  qualifications 
of  electors  provide,  among  other  things,  that 
^ey  must  be  dtizens  of  the  United  States; 
consequently,  if  the  federal  statute  can  or  does 
prohibit  a  Chinaman  from  becoming  a  citizen 
of  the  United  States,  he  cannot  become  a 
qualified  elector  under  our  constitution  and 
laws." 
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John  J.  Robinson,  of  Port  Clinton,  has 
brought  suit  in  the  Lorain  county  common 
pleas  court  for  $5,000  against  the  Elyria  and 
Lorain  Electric  Railway.  Robinson  was  per- 
manently disabled  in  a  collision  between  two 
motor  cars  on  Nov.  20,  1894. 


The  libel  case  of  Fannie  L.  VaUntine  v.  The 
AUiance  Review  Publishing  Company^  of 
Alliance,  has  been  heard  on  error  by  the  cir- 
cuit court  of  Stark  county.  The  judgment  of 
the  lower  court,  which  gave  the  plaintiff  $1,800, 
was  affirmed.  The  case  has  been  stubbornly 
fought  at  every  step  by  the  defendant,  but 
whether  the  case  will  be  taken^to  the  supreme 
court  is  not  known  at  this  time. 


The  Indiana  legislature  has  just  passed  a 
libel  law  apparently  intended  for  the  protec- 
tion of  newspapers  against  the  designs  of  un- 
scrupulous persons.  The  new  measure  pro- 
vides that,  before  any  suit  shall  be  brought  for 
libel,  the  aggrieved  party  shall,  at  least  three 
days  before  filing  the  complaint,  serve  notice 
upon  the  publisher,  specifying  the  article,  and 
if  it  shall  appear  that  the  article  was  printed 
in  good  faith,  and  that  its  falsity  was  due  to 
mistake,  and  a  full  and  fair  retraction  be  made, 
the  plaintiff  shall  recover  only  actual  damages. 


Assistant  Attorney-General  Thomas,  of  the 
postoffice  department  has  made  an  important 
ruling  in  regard  to  so-called  "  newspaper 
laws." 

Mr.  Thomas  decides  that  a  publisher  who 
makes  a  demand  for  payment  of  subscription 
to  his  paper  through  the  mails,  accompanying 
the  demand  with  a  threat  of  enforcing  it  by 
the  use  of  these  pretended  laws,  may  be  prose- 
cuted for  attempting  to  obtain  money  under 
false  pretenses,  provided  that  he  knows  that 
these  laws  have  no  existence  as  laws  or  as 
judicial  decisions. 

The  so-called  laws  referred  to  are  those 
often  promulgated  by  some  newspapers,  to 
the  effect  that  subscriptions  to  a  paper  cannot 
be  stopped  until  full  payment  of  arrearage 
has  been  made,  and  that  a  publisher  may 
prosecute  in  criminal  action  a  subscriber  who 
refuses  to  take  his  paper  from  the  office,  no^ 
having  paid  full  arrearage,  or  a  subscriber 
who  takes  a  paper  and  refuses  to  pay  for  it. 
These  rules,  the  assistant  attorney-general 
says,  have  no  existence  under  the  law. 


Judge  Baker,  at  Chicago,  has  rendered  a  de^ 
cision  that  the  system  of  drawing  jurors  for 
service  in  the  courts  in  that  county  is  illegal, 
and  there  is  not  a  jury  in  any  of  the  courts 
which  was  drawn  in  accordance  with  the  laws. 
The  decision  puts  the  stamp  of  illegality  on  all 
the  juries  which  have  tried  cases  in  the  Cook 
county  courts  for  years. 


The  Republican  Central  committee,  of  Ath- 
ens county,  have  adopted  a  resolution  "that  we 
earnestly  and  enthusiastically  indorse  the  offi- 
cial record  ot  our  distinguished  fellow-citizen 
and  soldier.  Captain  J.  B.  Allen,  as  clerk  of  the 
supreme  court  of  Ohio,  and  we  unanimously 
urge  the  Republicans  of  Ohio,  by  all  honorable 
means,  to  urge  his  renomi  nation  for  that  office 
before  the  Republican  state  convention."  As 
Capt  Allen  has  had  but  one  term  of  office,  and 
has  been  an  able  an  efficient  officer,  he  will 
probably  have  no  opposition  for  a  renomina-. 
tion. 


The  arguments  which  have  been  in  progress 
before  the  Unied  States  supreme  court  for  the 
past  week,  concerning  the  constitutionality  oi 
the  income  tax  law,  have  closed,  and  the 
case  is  now  in  the  hands  of  the  court  It  was 
said  that  the  extension  of  the  date  for  making 
income  returns  under  the  law  was  extended 
from  March  1  to  April  16,  because  of  the  opin- 
ion among  the  depnrtnient  officials  that  the 
law  will  fail  before  the  supreme  court  It  is 
now  claimed  that  the  officials  have  so  little 
confidence  that  the  result  will  be  favorable  to 
the  government  that  another  postponement 
will  be  made  unless  the  court  seals  the  fate  of 
the  law  by  a  decision  at  an  early  date. 


The  Fidelity  and  Casualty  company,  of  New 
York,  has  brought  action,  at  Columbus,  to  en- 
join William  M.  Hahn,  superintendent  of  in- 
surance, from  revoking  its  license  to  do  "  em- 
ployers' liability "  insurance  in  Ohio.  The 
company  claims  that  on  February  28, 1895,  an 
annual  license  was  issued  to  it  by  the  defendant, 
and  in  the  letter  accompanying  it  called  atten- 
tion to  the  amendment  of  May  19,  1894,  known 
as  the  Montgomery  insurance  law,  requiring 
companies  doing  an  "  employers'  liability  lO" 
surance  "  to  deposit  $50,000  in  bonds  with  the 
commissioner,  to  protect  the  policy-holders. 
The  letter  states  that  if  the  deposit  is  not  made 
on  or  before  April  I,  1895,  the  license  \.o  do 
this  kind  of  business  will  be  revoked.  U  »s 
claimed  that  the  act  of  last  May  is  invalid. 
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The  Ohio  le^^islature,  in  one  winter,  will 
generally  pass  about  seven  hundred  bills,  gen- 
eral and  local.  The  session  of  the  Indiana 
legislaiure,  just  closed,  passed  but  seventy-five 
bills.  The  abuses  of  power  that  we  have  in 
Ohio  cannot  arise  in  Indiana,  as  there  the  leg- 
UlAtare  is  prohibited  froni  passing  .local  laws. 
A^>cut  six  out  of  seven  of  the  Ohio  laws  are 
local.  They  take  up  the  best  part  of  the  time 
of  each  session,  and  bring  a  vast  amount  of 
odium  upon  the  lawmakers.  A  constitutional 
inhibition  in  Ohio  against  local  legislation 
ii  ytry  much  li  ceded. 


The  caption  to  the  title  of  the  case  of  //fn- 
derson  et  al  v.  Ohio  Farmers^  Insurance  Com- 
^«>,  2  Ohio  Decisions,  189,  contains  an  error. 
The  county  should  be  Ashtabula.  Judge  How- 
land,  who  rendered  the  able  decision,  was  fortu- 
nate in  having  a  knowledge  of  the  situation 
be  ore  tlie  passage  of  the  law,  and  the  evils 
sought  to  e  remedied  by  it.  And  it  is  some- 
thin*^  of  a  remarkable  coincidence  that  he 
sliou  d  have  l>«en  both  the  member  of  the 
Ohio  legislature  to  introduce  the  bill,  which  is 
known  an  "  The  Howland  Insurance  Law,'*  and 
afterward  the  court  to  construe  it  It  is  also  a 
matter  upon  which  the  judge  is  to  be  congrat- 
nlaifd  that  his  decision  has  been  affirmed  by 
both  tlie  circuit  and  the  supreme  courts. 


Chicago  doctors  s^-em  to  have  a  way  of  en- 
forcing the  Collection  of  bills  that  is  peculiar, 
t'>  Say  the  li  ast.  Several  weeks  ago  Mrs.  David 
Pox,  wife  of  David  Fox,  of  Dayton, 
Om  was  placed  in  the  hospital  of 
the  CoHe){e  of  Physicians  for  treatment 
Sunday  she  was  operated  upon  by  Dr.  Newman, 
aiid  Tuesday  she  died.  Dr.  Newman,  when  re- 
qn  stfd  to  issue  a  death  certificate,  refused  on 
the  ground  that  Pox  owed  the  hospital  $10  and 
him  personally  $160  for  the  operation. 

Mr.  Pox  had  a  •  ifferent  understanding  as  to 
the  lenns  for  his  wile*8  treatment  Heap- 
{X'aled  to  the  courts  and  got  an  injunction 
•Jp^inat  both  the  doctor  and  the  undertaker, 
who,  of  course,  c  uld  not  release  the  body 
Without  the  death  certificate,  from  interfering 
witli  the  removal  of  the  body. 

The  court  also  ssued  an  order  designed  -to 
take  tlie  place  of  a  death  certificate,  and  Mr. 
P^x  was  permitted  to  have  his  wiie*s  body  pre- 
pared (or  shipment  to  Dayton,  where  the  fu- 
ntral  wiil  uke  place. 


^  The  wonderful  uses  to  which  the  telephone 
may  be  applied  was  shown  in  a  recent  trial  at 
Detroit,  where  a  witness  testified  in  a  case  over 
the  wire  at  Wayne,  30  miles  away.  The  testi- 
mony figured  in  the  case  of  Samuel  Goldsmith 
V.  Joseph  Clark.  The  former  claimed  that 
Clark  agreed  to  sell  him  a  house  and  two  lots 
in  Wayne  village.  Goldsmith  says  he  placed 
the  requisite  money  in  the  Wayne  Savings 
bank,  but  Clark  refused  either  to  take  the 
money  or  turn  over  the  property.  In  the  re- 
sultant Isuit  the  testimony  of  Cashier  George 
H.  Stellwagen  of  the  bank  in  that  village  was 
valuable,  but  on  account  of  sickness  in  the 
family  he  could  not  come  to  the  city.  Accord- 
ingly he  was  sworn  over  the  telephone,  exam- 
ined and  cross-examined,  and  his  testimony, 
taken  down  by  a  stenographer,  was  entered  in 
the  court  minutes. 


Col.  Alonzo  B.  Coit,  who  was  indicted  at 
Washington  Q.  H.  on  three  counts  for  man- 
slaughter iast  January,  growing  out  of  the 
courthouse  trouble,  recently  appeared  before 
Judge  Newby  of  the  common  pleas  court  of 
Fayette  county,  and  entered  a  plea  of  not 
guilty  in  each  case,  and  application  was  made 
for  a  change  of  venue  for  the  trial  of  the  cases 
to  another  county. 

Numerous  affidavits  were  furnished  in  sup- 
port Of  the  application  and  they  were  filed  with 
the  court,  all  of  which  set  fo/th  the  claim  that 
the  sentiment  of  the  people,  as  set  forth  in  the 
columns  of  all  the  local  newspapers,  was 
against  Colonel  Coit,  thereby  rendering  an 
impartial  trial  improbable.  Subsequent  to  the 
filing  of  such  application  the  same  has  been 
taken  up  by  Judge  Newby,  who  decided  that 
Colonel  Coit  was  entitled  to  a  change  of  venue, 
and  that  Circleville,  in/Jl  respects  considered, 
is  the  best  place  for  the  trial.  It  is  convenient 
for  both  Columbus  and  Washington  C.  H.,  from 
which  points  most  of  the  witnesses  willbC' 
subpoenaed. 

The  case  will  probably  come  to  trial  the  last 
of  April  or  first  of  May.  It  will  be  a  Very  ex- 
pensive trial,  as  the  mileage  of  the  witnesses 
will  be  large.  The  attorneys  in  the  case  will 
be  Prosecutor  Rogers  and  Humphrey  Jones, 
for  the  state,  and  Judge  Nash,  H.  J.  Booth  and 
D.  I.  Worthington,  for  the  defense.  A  petiti<^n 
lias  been  in  circulation  among  the  citizens  for 
some  time  asking  the  county  commissioners 
to  provide  for  the  employment  and  pay  of  a 
prominent  criminal  lawyer,  not  a  resident  of 
Fayette  county,  to  assist  the  prosecution. 
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LABOR  AND  SERVICES. 

[United  States  Circuit  Court,  Northern  Dis- 
trict of  Ohio,  Western  Division.] 

The  Farmers*  Loan  and  Trust  Company-  v. 
The  Toi^hdo,  Ann  Arbor  and  North 
Michigan  Raimvay.  In  the  matter  of  the 
intervening  petition  of  Sherman  W.  Lott 
setting  up  a  claim  for  services  as  attorney 
for  the  defendant  company. 

Intervenor  sought  to  enforce  payment 
of  his  claim  lor  services,  as  aforesaid, 
under  the  order  ot  court,  made  at  the 
time  when  the  defendant  company  was 
placed  in  the  hands  of  a  receiver^  of 
which  the  following  is  a  copy : 

"That  he  pay  all  balances  due,  or  to 
become  due  to  other  railroads,  or  trans- 
portation companies,  and  balances  grow- 
ing out  of  the  exchange  of  traflSc  accru- 
ing six  months  prior  hereto,  amounts 
due  or  to  become  due  to  employees,  and 
all  claims  for  labor  and  services^  and  to 
other  parties  for  materials  and  supplies 
furnished  within  six  months." 

The  opinion  of  Special  Master  Irvin 
Belford,  appointed  by  the  court  to  de- 
tertnine  the  matters  in  controversy,  was 
as  follows: 

The  rule  governing  all  cases  where, 
owing  to  special  circumstances,  an  equity 
arises  in  favor  of  certain  classes  of  credit- 
ors of  an  insolvent  railroad  corporation, 
otherwise  unsecured  by  which  they  are 
entitled  to  outrank  in  priorit}''  of  pay- 
ment upon  a  distribution  of  the  proceeds 
of  a  sale  of  the  body  of  the  property, 
those  who  are  secured  by  prior  mortgage 
liens,  many  of  which  cases  are  cited  by 
plaintifif  and  defendant,  was  stated  by 
Chief  Justice  WAiTEin  Bumham  v.  Bcnven, 
111  U.  S.,  776-783,  as  follows:  That  if 
current  earnings  are  used  for  the  benefit 
of  mortgaged  creditors  before  current 
expenses  are  paid,  the  mortgage  security 
is  chargeable  in  equity  with  the  restor- 
ation of  the  fund  which  has  been  thus 
improperly  applied  to  their  use.  There 
has  been  no  departure  from  this  rule  in 
any  of  the  cases  cited;  it  has  been  ad- 
hered to  and  reaffirmed  in  them  all. 

The  question  to  be  determined  by  the 
master  arising  under  defendant's  objec- 
tion is,  whether  the  services  rendered  by 
Mr.  Lott,  properly  come  under  the  head 
of  operating  expenses,  or  "  current  ex- 
penses,'* and  as  such  assisted  in  keeping 
the  railroad  a  going  concern. 


No  one  doubts  the  good  faith  of  the 
manager  in  believing  that  the  peril 
of  threatened  condemnation  of  the  com- 
pany's river  front  property  for  park  pur- 
poses, and  the  right  on  part  of  the 
Pennsylvania  company  to  terminate 
their  lease  or  advance  rents  made  it  nec- 
essary for  the  company  to  guard  against 
such  a  dilemma,  by  acquiring  other  prop- 
erties. 

With  that  end  in  view,  the  company 
began  condemnation  proceedings.  These 
proceedings  were  not  for  acquiring  the 
original  right  of  way,  i)ut  for  the  purpose 
of  terminal  privileges  for  the  continued 
operation  of  the  road. 

The  petition  in  one  of  the  cases  states, 
"That  it  was  necessary  in  order  to  czny 
out  the  objects  and  purposes  of  its  incor- 
poration, that  it  shall  appropriate  the 
parcels  of  land  hereinafter  described,  ior 
the  purpose  of  constructing  thereon  a 
railroad  track  and  using  and  operating 
the  same  for  the  carriage,  of  freight  and 
passengers." 

Let  us  suppose  that  the  company  had 
n  >t  taken  such  precautionary  steps,  and 
that  the  conditions  which  seemed  to 
threaten  the  road  had  ripened  into 
accomplished  facts. 

What  would  have  been  the  effect  uRon 
the  property  and  franchise  of  the  com- 
pany ?  It  would  have  been  without  any 
station  or  other  terminal  facilities  in  the 
city  of  Toledo,  and  there  would  have 
been  an  interference  with  or  substantial 
termination  of  the  practical  operation  of 
the  road  at  this  point. 

The  managers  would  have  been  open 
to  just  criticism  for  a  failure  to  exercise 
ordinary  business  sagacity  in  the  care 
and  operation  of  the  road. 

It  seemed  in  the  judgment  of  the  offi- 
cers of  the  company  to  be  necessary  and 
almost  indispensable  to  the  business  of 
the  road,  and  in  the  interests  both  of  the 
property  and  of  the  public  that  this  ter- 
minal property  should  be  acquired,  and 
for  that  purpose  Mr.  lyott's  services  were 
enlisted. 

The  emergency  was  very  similaJ"  to 
that  which  confronted  the  receiver  m 
case  of  Miltenberger  v.  Loganspor^  ^f- 
Co.  (106  U.  S.,  pages,  311--312),  wherein 
the  court  said :  "The  outcome  of  indis- 
pensable business  relations   *  *  *  a^^ 
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the  interests  and  accommodations  of  travel 
aod  traffic  mpy  well  place  such  payments 
in  the  category  of  payments  to  preserve 
the  mortgaged  property  in  a  large  sense 
by  maintaining  the  good  will  and  integ- 
rity of  the  enterprise. 

In  that  case  the  court  directed 
the  construction  of  the  Clymer 
division  (an  unfinished  branch  of 
the  road)  and  a  bridge,  and  the  purchase 
of  additional  rolling  stock  to  keep  the 
road  a  going  concern,  and  approved  the 
action  of  the  court  in  Wallace  v.  Loomis 
(97  U,  S.,  146),  in  authorizing  the  repair 
of  the  road  and  completion  of  unfinished 
portions  thereof.  These  expenditures 
were  made  without  the  approval  of  the 
bondholders  but  at  the  instance  of  the 
receiver,  and  for  the  purpose  of  the  due 
operation  of  the  road  by  the  company. 

In  the  case  of  Union  Trust  Company 
V.  Morrison,  the  plaintiflPs  claim  was 
preferred  because  his  friendly  interfer- 
ence prevented  the  taking  of  chattel 
property  upon  execution,  which  "would 
necessarily  have  disturbed  and  perhaps 
interrupted  the  operation  of  the  railroad," 
and  because  the  trustees  received  the 
benefit  of  such  act,  "both  directly  by 
receiving  the  property  without  contest 
or  controversy,  and  indirectly  by  keep- 
ing np  the  rjailroad  as  a  going  concern.'* 
(125 U.S.,  609.) 

"The  Holbrook  judgment  and  execu- 
tion" could  have  greatly  deranged  the 
business  of  the  company  as  a  going  con- 
<^.  The  rolling  stock  could  have  been 
seized  and  removed.  *  *  *  fo  save 
the  property  from  being  taken,  to  pre- 
vent the  catastrophe  which  its  taking 
would  have  caused,  and  the  serious 
<luestions  which  would  have  arisen  had 
it  actually  been  sold,  the  intervenor  gave 
tend  to  obtain  an  injunction." 

The  emergency  in  the  present  case 
was  certainly  as  great  as  that  presented 
in  the  Morrison  ca.se.  The  consequent 
damage  resulting  from  shutting  t^e  road 
outot  the  city  would  have  been  much 
K^caterthan  could  possibly  result  from 
^^e  sale  on  execution  of  part  of  the 
chattel  property  of  the  company.  Lott's 
time  and  labor — his  services — were  just 
|is  valuable  as  the  dollars  and  cents  paid 
oy  Morrison,  and  appeal  just  as  strongly 
^0  the  equity  of  the  court,  and  they  cer- 


tainly contributed  as  much  toward  keep- 
ing the  road  in  operation. 

If  the  amount  of  Mr.  Lott*s  compen- 
sation had  been  agreed  upon,  there  is 
nothing  whatever  to  indicate  that  this 
debt  would  not  have  been  treated  as  a 
"  current  expense,'*  and  have  been  paid 
from  the  earnings,  just  as  Judge  Cum- 
mmgs  was  paid.  The  services  in  both 
cases  were  exactly  alike. 

If  the  fears  of  the  manager  had  been 
realized,  the  road  would  have  been  seri- 
ously crippled  in  its  business.  The  ser- 
vices of  Lott  were"  with  a  direct  purpase 
of  preventing  such  a  disaster,  and  cer- 
tainly contributed  more  toward  keeping 
the  road  a  going  concern  than  the  daily 
labor  of  a  common  trackman,  who  is 
unquestionably  protected  by  the  order  of 
the  court  in  this  ca.se. 

When  the  order  in  respect  to  the  pay- 
ment of  claims  for  labor  and  services 
was  made  and  entered  in  this  case,  the 
court  instituted  no  special  inquiries  in  re- 
spect to  the  use  which  had  been  made 
of  the  income  prior  to  that  time. 

The  right  of  the  court  to  impose  such 
terms  independent  of  any  such  question 
is  no  longer  disputed,  but  if  it  appears 
from  the  evidence  that  there  has  been 
an  application  of  income  earned  and  re- 
ceived after  Lott  entered  upon  his  em- 
ployment, to  the  payment  of  interest  on 
bonds,  then  this  creditor  has  a  claim 
upon  the  proceeds  of  the  property  of  the 
company  prior  to  that  of  the  bond- 
holders. 

In  my  opinion  his  claim  for  services 
comes  within  the  contemplation  of  the 
order  made  by  the  court,  and  must  be 
paid  by  the  receiver  whether  there  has ' 
been  a  diversion  or  not  of  income,  and 
the  objection  will  be  overruled. 

Exceptions  were  filed  and  heard  and 
on  December  28,  1894,  the  findings  of 
law  and  fact  were  duly  confirmed  ^y  the 
court,  Hon.  Augustus  J.  Ricks  presiding. 

Authorities  cited  by  intervenor:  Jones 
on  Corporation  Bonds  and  Mortgages, 
section  580.  Blair  v.  St,  Louis  ctd,  Ry. 
Co,.  23  Fed.  Rep.,  521.  19  Enc,  page 
756,  note  2.  Conant  v.  /  'auscliaik,  24 
Barb.  (N.  Y.),  87.  Wtlliamson  v.  Wads- 
worth,  42  Barb.  (N.  Y.),  274.  Richardsoti 
v.  Abcndroth.  43  Barb.  (N.  Y.),  1^2. 
Aiken  v.  Wassen,  24  N.  Y..  462. 
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By  the  action  of  the  supreme  court  ou  Tues- 
day last ,  Charles  B.  Bronson,  for  many  years 
the  leading  loan  and  real  estate  agent  of  this 
city  and  a  man  prominent  and  highly  respected 
in  both  business  and  social  circles,  will  be  re- 
quired to  serve  a  four  years*  term  within  the  Ohio 
penitentiary.  At  the  June  term  of  common 
pleas  court  in  1894,  Bronson  was  convicted  of 
embezzlement  and  sentenced.  He  appealed 
the  case  on  error  to  the  circuit  and  then  loathe 
supreme  court,  both  of  which  suattiined  the 
findings  of  the  lower  court 


The  decision  of  the  supreme  court  in  the  case 
of  Thompson  v.  State  ex  ret.  affiruia  the  deci- 
sion of  the  circuit  court  in  the  case  of  State  ex 
ret.  Attorney  General  v.  Thompson^  found  in 
the  Ohio  Decisions  for  this  week,  and  sustains 
the  principle  that  appointments  to  pffice  can- 
not be  legally  made  until  after  a  vacancy  has 
occurred. 


In  the  mandamus  proceedings  brought  t  y 
Prosecuting  Attorney  French,  of  Wayne  county, 
against  Judge  Thomas  T.  McCarty,  common 
pleas  judge  of  Stark  county,  to  compel  him  to 
hear  the  case  of  Mrs.  Sarah  Snell,  indicted  for 
conspiracy  to  murder  her  son-in-law,  Mackny, 
noticed  in  the  News  recently,  the  supreme 
court  allowed  the  writ,  and  Judge  McCarty  s 
directed  to  proceed  with  the  CHse.  But  few 
cases  hav6  ever  arisen  whe<e  a  judge  has  been 
compelled  by  mandamus  to  hear  a  case. 


The  supreme  court  held  the  law  tor  the  con- 
solidation of  the  Cincinnati  Law  school  an«l 
CinciAnati  university  to  be  invalid.  The  law 
transferred  the  law  school  property  to  the 
university,  and  was  contested  on  the  ground 
that  it  was  the  appropriation  of  property  with- 
out due  process  of  law.  It  is  said  that  the 
case  will  go  to  the  United  States  supreme 
cpurt 

♦  • 

The  authority  of  Cincinnati  to  annex  terri- 
tory under  the  Lillard  law  was  upheld.  The 
law  is  in  many  respects  reuiarkable,  as  it  in 
effect  allows  the  city  to  annex  any  vilLige 
whose  territory  is  contiguous,  even  if  the 
people  of  the  villages  are  a  unit  \v  opposition 
to  it 


SUPSSMS  COURT  OF  OHIO 
Official  Report  of  Cases  Decided. 


Cau^s  on  the  General  Docket  to  and  indnd 
ing  No.  3465,  are  called  and  marked  submitted 

Tuesday,  March  if,  ISdS, 


General  Docket 

4371.  The  State  of  Ohio  ex  rel.  Ross  W 
Funck,  prosecuting  attorney  of  Wayne  conntyj 
Thomas  J.  McCarty,  judge  of  the  court  of  com- 
mon pleas  of  Stark  county.     Mandamus. 


ShaOck,  J. 

The  guaranty  contained  in  section  ten  of  the 
bill  of  rights,  that  an  accused  person  shall  bave 
a  **tiial  by  an  impartial  jury  of  the  county  or 
district  in  which  the  offense  is  alleged  to  have 
been  committed,"  does  not  require  that  the 
trial  shall  take  place  within  the  judicial  dis- 
trict where  the  indictment  is  found ;  and  under 
section  7263,  Revised  Statutes,  the  court  in 
which  an  ihdictment  is  returned  may,  on  mo- 
tion of  the  accused, *if  an  impartial  jury  cannot 
be  had  there,  order  that  he  be  tried  in  any 
adjoining  county. 

Peremptory  writ  allowea. 

404  .  Ohio  ex  rel.  Emerson  White  ct  al.  ^ 
W  lliam  Howard  Neff  et  al.  Error  to  the  cir- 
cuit eourt  of  Hamilton  county. 

Bradbury,  J. 

1.  The  property  of  a  private  eleemosynary 
corporation,  although  charged  with  the  main- 
tenance  of  a  co  lege  or  other  "  public  charity," 
is  private  property  within  the  meaning  4m 
protection   of  that  clause    of  section   19  o^ 

•rticle  I  ot  the  constitution  of  this  state, 
which  declared  that  "private  property  shall 
ever  be  hi  Id  inviolate." 

2.  The  result  of  the  statute  passed  April 
)5,  1892.  89  Ohio  Laws,  647.  rehitin^  to  the 
Cincinnati  college,  which,  in  terms,  gires  the 

bsolute  control  and  management  of  Uie  affairs 
and  property  of  the  Cincinnati  college  to  the 
diiectors  of  the  University  of  Cincinnati,  is  i^ 
take  the  property  of  the  former  and  donate  it 
to  the  l«tter  institution.  The  sUtnte,  there- 
fore, conflicts  with  section  19  of  article  I  of 
the  constitution  of  this  state,  and  is  void. 
Judgment  affirmed. 

3228.  The  Lake  line  and  Western  Railrofd 
Company  v.  Caleb  L.  Hatch.  Error  to  the  cir- 
cuit court  of  Hancock  county. 

BURKET,  J. 

In  the  absence  of  both  contract  and  statute, 
to  the  contrary,  the  liability  of  a  railroad  w"!: 
p  'uy,  as  a  common  carrvr,  continues  unltj 
noti  e  to  the  consignee  of  the  arrival  oi  ni» 
tfoods,  and  a  reasonable  time. during  business 
hours  after  receipt  of  notice,  to  inspect  ana 
remove  them ;  unless  he  is  unknown,  *5*^ 
r  cannit  be  found,  in  which  cases  the  go<W* 
may  be  stored. 
Judgment  affirmed. 


SUPREBIB  COURT  OF  OHIO, 


387 


4270.  The  State  of  Ohio  ex  rel.  Attorney- 
General  V.  The  City  of  Cincinnati.  Quo  war- 
ranto. 

WnxiAMS,  J. 

1.  An  amended  section  of  a  statute  takes 
tbe  place  of  the  original  section,  and  must  be 
construed  with  reference  to  the  other  sections, 
and  they  with  reference  to  it ;  the  whole  stat- 
ute, after  the  amendment,  has  the  same  effecft 
ts  if  re-enacted  with  the  amendment,  and 
hence,  an  unconstitutional  statute  may  be 
amended  into  a  constitutional  one,  so  far  as  its 
fatnre  operation  is  concerned,  by  removing  its 
objectionable  provisions,  or  supplying  others, 
to  conform  it  to  the  requirements  of  the  con- 
stitution. 

1  The  act  of  April  13,  1893,  as  amended 
April  24, 1893,  authorizing  cities  of  the  first 
gride  of  the  first  class  to  annex  contiguous 
municipalities  of  other  grades  and  classes,  is  a 
subsisting  and  constitutionid  law. 

3.  It  is  not  a  valid  objection  to  the  statute, 
or  to  annexation  under  it,  that  a  municipal  cor- 
poration may  be  so  annexed,  without  the  con- 
sent of  its  constituted  authorities,  or  of  its  in- 
habitants; nor  that  the  taxable  property  with- 
in snch  municipality  will  become  subject  to 
taxation  for  the  pajrment  of  previously  in- 
curred indebtedness  of  the  city  to  which  the 
annexation  shall  be  made. 

i  The  statute  does  not  require  that,  at  the 
election  held  to  determine  whether  annexation 
shall  be  made,  the  question  be  so  submitted 
that  the  electors  of  each  municipality  sought 
to  be  annexed  may  vote  for  or  against 
its  annexation;  nor  is  it  essential  to  the 
annexation  that  a  majority  of  the  votes  cast  by 
the  electors  of  any  such  municipality  shall  be 
ia  favor  of  it  The  question  to  be  voted  upon, 
is  whether  all  of  the  municipalities  included  in 
the  proceeding  shall  be  annexed,  when  it  is 
soaRiit  to  annex  more  than  one,  and  the  prop- 
osition is  deemed  carried  if  a  majority  of  the 
aggrejgate  vote  cast  be  in  favor  of  annexation. 

Petition  dismissed  and  judgment  for  defend- 
ant 

Shauck,  J.,  dissents. 

3085.  David  A.  Heddleston,  sup.,  v.  George 
Hendricks.  Error  to  the  circuit  court  of 
Washington  county. 

MlNSHAI.1,,  J. 

!•  The  provision  of  section  4668,  Revised 
Statutes,  that  any  county  road  that  shall  re- 
wain  "nnopened"  for  seven  years  after  the  or- 
der is  made  for  opening,  -shall  be  declared 
vacated,  does  not  apply  to  roads  located  sub- 
stantially upon  then  existing  traveled  ways. 

2.  An  order  of  the  commissioners  of  a 
county,  directing  a  change  in  the  location  of  a 
public  highway,  made  at  the  request  of  a  land- 
owner, but  not  in  a  regular  proceeding  for  that 
purpose,  confers  no  authority  whatever  for 
w^icg  the  change. 

3.  The  right  of  an  adjacent  landowner  to 
enclose  by  a  fence,  however. constructed,  a  por- 
tion of  a  public  highway,  cannot  be  acquired 
(^adverse possession,  however  long  continued. 


Judgment  reversed,  and  petition  of  the  plain- 
tiff below  dismissed. 

2618.  The  Pittsburg,  Cleveland  and  Toledo 
Railway  Company  v.  Ellen  Kearney.  Error  to 
the  circuit  court  of  Mahoning  county.  Judg- 
ment affirmed. 

2629.  The  Cincinnati  Times-Star  Company 
V.  Moses  Kohn.  Error  to  the  superior  court 
of  Cincinnati.  Judgment  affirmed.  Shauck  & 
Minshall,  JJ.,  dissent.     Spear,  J.,  not  sitting. 

2636.  The  Pittsburg,  Cleveland  and  Toledo 
Railway  Company  v.  Mary  Ahn  Owens.  Error 
to  the  the  circuit  court  of  Mahoning  county. 
Judgment  affirmed. 

29 LO.  C.  Eisthope  v.  David  S.  Fordycc. 
Error  to  the  circuit  court  of  Trumbull  county. 
Judgment  affirmed.    Spear,  J.,  not  sitting. 

3268.  Thomas  Fuller  v.  James  T.  Zollinger 
et  al.  Error  to  the  circuit  court  of  Franklin 
county.    Judgment  affirmed. 

3292.  Nicholas  Jung  Kuntz  v.  John  Hammel. 
Error  to  the  circuit  court  of  Hamilton  county. 
Judgment  affirmed.    • 

3298.  Aaron  M.  Harmon  et  al.  v.  Charles 
Wardlow,  receiver.  Error  to  the  circuit  court 
of  Franklin  county.    Judgment  affirmed. 

4168.  James  K.  Grove  v.  Joseph  B.  Mc- 
Donald et  al.  Error  to  the  circuit  court  of 
Franklin  county.  Judgment  affirmed  on  the 
authority  of  Grove  v.  County  Commissioners, 
8  O.  C.  C.  R..  166. 

4252.  Charles  E.  Bronson  v.  the  State  of 
Ohio.  Error  to  the  circuit  court  of  Defiance 
county.    Judgment  affirmed. 

4374.  Robert  Thompson  v.  the  State  of 
Ohio  ex  rel.  John  K.  Richards,  Attorney-Gen- 
eral. Error  to  the  circuit  court  of  Franklin 
county.  Judgment  affirmed  lor  the  reasons 
contained  in  the  opinion  of  the  circuit  court, 
Thompson  v.  The  SUte,  9  O.  C.  C.  R.,  161. 

The  following  causes  on  the  general  docket 
have  been  dismissed  for  want  of  preparation : 

3357.  The  Total  Abstinence  Life  Associa- 
tion of  America  v.  Emma  S.  O'Hara.  Error  to 
the  circuit  court  of  Portage  county. 

3363.  John  McNamara,  guard.,  v.  Ada  Keen. 
Error  to  the  circuit  court  of  Morrow  county. 

3374.  Nathaniel  Vrary  et  al.  v.  Board  of  Com- 
missioners of  Defiance  county  et  al.  Error  to 
the  circuit  court  of  Defiance  county. 

3377.  William  Kirk,  etc.,  v.  The  City  of 
Zanesville.  Error  to  the  circuit  court  of 
Muskingum  county. 

3386.  Samuel  E.  Porter  v.  Thomas  F.  Walsh. 
Error  to  the  circuit  court  of  Summit  county. 

3406.  C.  Moebius  v.  Thomas  P.  Nester  et  al. 
Error  to  the  circuit  court  of  Lorain  county. 

3407.  Sophia  Jenert  et  al.  v.  Frederick  C. 
Arleth.  Error  to  the  circuit  court  of  Hamilton 
county. 

3429.  Thomas  Looker  v.  The  Michigan  Mu- 
tual Life  Insurance  Company.  Error  to  the 
1  circuit  court  of  Fairfield  county. 
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3430.  John  Anglim  et  al.  v.  The  Michigan 
Mutuid  Life  Insurance  Company.  Error  to  the 
circuit  court  of  Fairfield  county. 

3433.  Edward  F.  Meisse  v.  Henry  Cisco. 
Error  to  the  circuit  court  of  Mercer  county. 

343 1.  John  W.  Loree  v,  J.  P.  Petri  Error 
to  the  circuit  court  of  Mercer  county. 

34:^6.  The  Brownell  &  Co.  v.  William  T- 
Powers  et  al.,  etc  Error  to  the  circuit  court 
of  Montgomery  county. 

34o9.  Mary  Ann  Draper  et  al.  v.  Samuel 
McDugle  et  al.  Error  to  the  circuit  court  of 
Jefferson  county. 

3460.  Washington  Beck  et  al.  v.  The  Lane  & 
Woodruff  Pat  Blagg  Roofing  Company.  Error 
to  the  circuit  court  of  Mahoning  county. 

3462.  William  J.  Hart  v.  James  T.  O'Brien. 
Error  to  the  circuit  court  of  Cuyahoga  county. 

Motion  Docket. 
23o'J.  John  Diley  v.  Charles  Diley  et  al. 
Motion  by  plaintiff  for  stay  of  proceedings  in 
cause  No.  4387  on  the  general  docket.  Motion 
allowed.  Bond  fixed  at  $1,000  to  the  accept- 
ance of  the  clerk  of  the  court  of  common 
pleas. 

2353.  The  L.  S.  &  M.  S.,Ry,  Co  v.  O.  B 
Orvis,  administrator.  Motion  by  defendant  to 
advance  cause  No.  4381  on  the  general  docket. 
Motion  allowed. 

2354.  Ed  vrard  Jones  v.  The  State  of  Ohio. 
Motion  foi  leave  to  file  a  petition  in  error  to 
the  circuit  court  of  Wayne  county.  Motion 
allowed  and  cause  advanced. 

2355.  The  City  of  Toledo  v.  Celestia  Center- 
Motion  by  defendant  to  advance  cause  No.  4389 
on  the  general  docket    Motion  allowed. 

2356.  The  Fostoria  SUve  &  Barrel  Co.  v.  1. 
The  Western  Assuiauce  Co.  2.  The  Trans- At- 
lantic Fire  Insurance  Company.  3.  The  Ger- 
mania  Fire  Insurance  Company.  Motion  by 
defendants  for  complete  record  in  cause  No. 
3446,  3447, 3448,  on  the  general  docket  Motion 
sustained,  so  as  to  require  the  printing  of  the 
petition  in  error  and  the  transcript  of  the 
journal  untried. 

2357.  The  City  of  Cincinnati  for  the  use  of 
Louis  Kuhn  v.  The  Board  of  Education  of  the 
School  District  of  Cincinnati.  Motion  by  de- 
fendant to  advance  cause  No.  4407  on  the  gen- 
eral docket    Motion  allowed. 

2358.  James  Rich  v.  The  State  of  Ohio. 
Motion  for  leave  to  file  a  petition  in  error  to 
the  circuit  court  of  Wayne  county.  Motion 
overruled. 

New  Caaes. 
Causes  filed  in  supreme  court  of  Ohio  since 
March  6, 1895. 

4420.  John  M.  Naylor  v.  Wildman  Loomis 
et  al.  Error  to  the  circuit  court  of  Seneca 
county.  Rid^ley  &  Abbott.  McCauley  &  Wel- 
ler  for  plaintiff;  Noble,  Keppel  &  Noble  for 
defendants. 

4421.  A.  E.  Pavey  v.  I.  T.  Vance  et  al.  Er- 
ror to  the  circuit  court  of  Highladd  county. 
H.  A.  Pavey,  Gardner,  Worley  &  Sams  for 
plaintiff;  C.  H.  Collins,  D.  Q.  Morrow  for  de- 
fendants. 


4422.  The  City  of  Cleveland  t.  James  Sto 
fer.  Error  to  the  circuit  court  of  Cuyahog 
county.  James  Lawrence  for  plaintiff;  Bark 
&  IngersoUs  for  defendant 

4423.  Edward  Jones  v.  The  State  of  Ohic 
Error  to  the  circuit  court  of  Wayne  couoti 
John  C.  Moor,  H.  R.  Smith,  John  McSwecne) 
for  plaintiff;  Attorney-General,  Ross  W.  Funck 
for  defendant 

4424.  The  C,  H.  &  D.  R.  R.  Co.  v.  George  C 
Brown,-  by  next  friend.  Error  to  the  circni 
court  of  Butler  county.  Millikin.  Shotts  S 
Millikin,  for  plaintiff;  Morey,  Andrews  $ 
Morey,  for  defendant 
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Bond  of  Administrator  on  Appeal— Liability  foi 
Attorney  Fees. 

[Supreme  Court  of  Ohio.] 
Thomas,  Admx.  v.  Moorb,  etc 

1 .  An  appeal  from  the  judraient  of  a  justice 
of  the  peace,  by  a  party  described  in  the  action 
as  the  administrator  of  an  estate,  is  not  per- 
fected without  an  undertaking  therefor,  as  re- 
quired by  section  6584  of  the  Revised  Statutes. 
unless  the  appellant  is  a  party  to  the  judgment 
in  his  fiduciary  capacity,  and  the-  appeal  is  in 
the  interest  of  the  trust 

2.  Executors  and  administrators  are  per- 
sonally liable  for  the  services  of  attorneys  eni- 
ployed  by  them,  but  their  contracts  therefor 
do  not  bind  the  estate,  although  the  scr>ices 
are  rendered  for  the  benefit  of  the  estotc,  and 
are  such  as  the  executor  or  administrator  may 
properly  pay  for,  and  receive  credit  for  the  ex- 
penditure, in  the  settlement  of  his  accounts, 

3.  A  judgment  recovered  against  the  ex- 
ecutor or  administrator  on  a  claim  for  such 
services,  must  be  treated  as  a  judgment  against 
him  in  his  individual,  and  not  in  his  represen- 
tative capacity,  and  to  perfect  an  appeal  taken 
by  him  therefrom,  an  undeitaking  for  the  ap- 
peal is  necessary. 

[Decided  December  18, 1894.] 

Error  to  the  circuit  court  of  Brown 
county. 

John  R.  Moore,  as  the  sur\'iving  part- 
ner of  the  firm  of  McKnight  &  Moore,  a 
partnership  formed  for  the  practice  ot 
the  law,  brought  his  action  before  a  jus- 
tice of  the  peace  of.  Brown  county. 
against  Elizabeth  J.  Thomas,  as  admin- 
istratrix of  the  estate  of  David  Thomas, 
deceased,  to  recover  for  legal  ser^ces 
rendered  the  defendant,  by  the  firm- 
The  bill  of  particulars  sUtes  that  tne 
services  were  performed  by  the  firm  »9^ 
the  "defendant,  and  at  her  request,  m 
various  suits  brought  by  and  agamsi 
her  as  such  administratrix,  and  that  Mc- 
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Knight  died  before  the  bringing  of  the 
suit,  leaving  the  plaintiff  the  sole  sur- 
vinng. member  of  the  firm."  An  item- 
ized account  pf  the  services  and  their 
value  is  attached  to  the  bill.  The  de- 
fendant waived  process,  entered  her  ap- 
pearance, and  by  consent  of  the  parties 
(he  case  was  set  for  trial  on  a  particular 
day  when  the  parties  appeared  before 
the  justice,  and  the  trial  took  place,  which 
resulted  in  a  judgment  for  the  plain- 
tiff. The  judgment  is  in  the  following 
form:  "  It  is  this  day  considered  and  ad- 
judged by  me  that  the  plaintiff  recover 
from  the  defendant  the  sum  of  one 
hundred  and  fifty-two  ($152.00)  dollars 
debt  and  three  dollars  and  five  cents 
cx)sts."  The  justice*s  transcript  then 
shows  that : 

"Thereupon,  on  the  same  day  came 
Elizabeth  J.  Thomas,  by  her  attorneys, 
Young  &  McBeth.  and  gave  written  no- 
tice of  appeal  to  the  common  pleas  court 
of  Brown  county,  Ohio,  and  it  appearing 
that  said  Elizabeth  J.  Thomas,  as  ad- 
ministratrix of  the  estate  of  David 
Thomas,  deceased,  has  given  ample  bond 
in  the  probate  court  of  Brown  county, 
Ohio,  as  such  administrator,  no  appeal 
bond  is  required.*' 

In  due  time  the  defendant,  to  perfect 
the  appeal,  filed  in  the  court  of  common 
pleas  of  Brown  county,  the  transcript  of 
the  dotcket  entries  of  the  justice,  and  the 
original  papers,  but  gave  no  appeal  bond; 
and  that  court,  on  motion  of  the  plaintiff, 
dismissed  the  appeal,  for  the  reason 
that  no  bond  for  the  appeal  had  been 
given. 

The  defendant  excepted,  and  prose- 
cuted error  to  the  circuit  court,  where 
the  judgment  of  the  court  of  common 
pleas  was  affirmed. 

Error  is  prosecuted  here  to  obtain  the 
reversal  of  both  judgments. 

Vining  <Sf  McBeth,  for  the  Plaintiff  in 
Error. 

No  brief  for  Defendant  in  Error. 

Williams,  J. 

The  single  question  for  adjudication  | 
in  this  case,  is  whether  an  undertaking  \ 
^as  necessary  to  perfect  the  appeal  taken  \ 
W  the  defendant  from  the  judgment  of! 
the  justice  of  the  peace  ?  The  justices' ' 
^e  requires  in  all  cases  of  appeal,  that ' 
the  appellant  shall  enter  into  an  under- ' 


taking  with  sureties  to  be  approved  by 
the  justice,  conditioned  for  the  prompt 
prosecution  of  the  appeal,  and  the  satis- 
faction of  the  judgment  rendered  by  the 
appellate  court.  Revised  Statutes,  sec- 
tion 6584. 

Section  5228  provides  that  "  a  party 
in  any  trust  capacity,  who  has  given 
bond  in  this  state  with  sureties  accord- 
ing to  law,  shall  not  be  required  to  give 
bond  and  security  to  perfect  an  appeal.** 
This  section,  however,  in  view  of  all  its 
provisions,  seems  applicable  only  to  ap- 
peals from  the  court  of  common  pleas  to 
the  circuit  court.  But,  section  6408 
contains  the  general  provision,  that 
"  when  the  person  appealing  from  any 
judgment  or  order  in  any  court,  or  be- 
fore any  tribunal,  is  a  party  in  a  fiduciary' 
capacity,  in  which  he  has  given  bond 
within  the  state,  for  the  faithful  dis- 
charge of  his  duties,  and  appeals  in  the 
interest  of  the  trust,  he  shall  not  be  re- 
quired to  give  bond,  but  shall  be  allowed 
the  appeal,  by  giving  written  notice  to 
the  court  of  his  intention  to  appeal 
within  the  time  limited  forgiving  bond.*' 
The  provision  just  quoted  is  applicable 
to  appeals  from  justices  of  the  peace, 
and  dispenses  with  the  necessity  of  an 
undertaking  for  an  appeal  from  their 
judgments,  in  cases  within  its  scope, 
namely,  where  the  appellant  is  a  party  to 
the  judgment  in  a  fiduciary  capacity,  and 
the  appeal  is  in  the  interest  of  the  trust ;  so 
that,  the  inquiry  here,  is  whether  the  de- 
fendant's appeal  presents  a  case  of  that 
kind.  We  think  it  does  not.  The  judg- 
ment is  not  against  the  defendant  in  her 
fiduciary  character.  Though  described 
in  the  proceedings  as  the  administratrix 
of  her  intestate's  estate,  the  judgment 
rendered  is  not  a  judgment  de  bonis  inles" 
tatpris,  her  designation  in'  the  proceed- 
ings as  administratrix  being  descriptive 
of  her  person,  merely,  and  hence,  execu- 
tion issued  upon  the  judgment  cin  run 
only  against  her  property.  Beside,  the 
obligation  upon  which  judgment  was 
rendered  was  the  pcFsonal  obligation  of 
the  defendant,  and  created  no  liability 
against  the  estate.  The  general  rule  is 
that  when  the  cause  of  action  upon 
which  a  personal  representative  is  sued, 
arises  in  the  lifetime  of  his  decedent,  or 
afterward  upon  an  obligation  of  the  de- 
ceased, the  liability  is  that  of  the  estate. 
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and  the  representative  is  bound  only  so 
far  as  assets  come  to  his  hands  applica- 
ble to  its  satisfaction ;  but,  upon  con- 
tracts made  by  the  personal  repre- 
sentative, though  for  services,  and  ex- 
penses necessary  in  the  due  execution 
of  his  trust,  he  is  individually  liable,  for 
he  is  without  authority  to  bind  the  estate 
by  his  promise.  In  the  case  of  Atistin  v. 
Mu7iro,  47  N.  Y.,  360,  366,  it  is  said : 
"  The  rule  must  be  regarded  as  well 
settled,  that  the  contracts  of  executors, 
although  made  in  the  interest  and  for  the 
benefit  of  the  estate  they  represent,  if 
'  made  upon  a  new  and  independent  con- 
sideration, as  for  services  rendered,  goods 
or  property  sold  and  delivered,  or  other 
consideration  moving  between  the 
promisee  and  the  executors  as  promi- 
sors, are  the  personal  contracts  of  the 
executors  and  do  not  bind  the  estate, 
notwithstanding  the  services  rendered, 
or  goods  or  property  furnished,  or  other 
consideration  moving  from  the  promisee, 
are  such  that  the  executors  could  prop- 
erly have  paid  for  the  same  from  the 
assets,  and  been  allowed  for  the  expendi- 
ture in  the  settlement  of  their  accounts. 
The  principle  is,  that  an  executor  may 
disburse  and  use  the  funds  of  the  estate 
for  purposes  authorized  by  law,  but  may 
not  bind  the  estate  by  an  executory  con- 
tract, and  thus  create  a  liability  not 
founded  upon  a  contract  or  obligation  of 
the  testator.**  This  doctrine  is  well  es- 
tablished. Woerner  on  Administration, 
section  356;  Williams  on  Executors,  p. 
1776;  Waidsmith  v.  Waidsmith,2  Ohio, 
156 ;  Howard* s  Admr,  v.  Powers,  6  Ohio, 
92;  Taylor  v.  My  gait,  26  Conri.,  184; 
Luscovib  V.  Ballard,  Executor,  5  Gray, 
403;  Wait  v.  Holt,  58  N.H.,  467;  Page's 
Estate,  57  Cal.,  238;  In  re  Moore,  72  Cal., 
335,  342.  In  a  class  of  cases,  where  the 
personal  representative  has  received 
money  or  property  belonging  to  another 
person,  and  used  it  in  the  payment  of 
the  decedent's  debts,  or  otherwise  for 
the  benefit  of  the  estate,  as,  where  he 
collected  rents  which  belonged  to  the 
widow  or  heirs,  and  administered  them 
as  assets,  and  other  cases  of  like  charac- 
ter, it  has  been  held  that  the  person  en- 
titled to  the  ir.oney  or  property,  may,  at 
his  election,  look  to  the  estate,  and 
charge  the  representative  in  his  trust 
capacity,  or  resort  to  his  individual   lia- 


bility.    Conger  v.  Aiwood,  28  Ohio  St., 
134,  is  a  case  of  that   kind,  and  other 
cases  of  the  same  kind  are  cited  in  the 
opinion  of  the  court  in  that  case.    These 
cases  recognize  the  general   rule  as  we 
have  stated  it,  and   may   be  regarded  as 
creating  an  exception  to  it,  involving  an- 
other principle,  analogous  to  the  right  of 
the  owner  to  follow  the  fund  into  which 
his  money  or  property    has   been  con- 
verted.    But  a  claim  for  professional  ser- 
vices rendered  underemployment  by  the 
personal  representative,  does  not  appear 
to  be  within  the  exception.     While  it  is 
undoubtedly  the  right,  and  in  most  cases 
the  duty  of  such  representatives  to  em- 
ploy counsel  to  advise  and  assist  them  in 
the  performance  of  their  official  duties,  it 
cannot  be  determined  that  the  iservices 
rendered  by  the  counsel,  or  their  value, 
constitute  a   part  of    the    fund   in  the 
hands  of  the  representative,  however  im- 
portant and  valuable  those  services  may 
have  been  in  collecting  the  assets,  or  re- 
sisting unjust  claims  against  them.    The 
law  contemplates  that  the  representative 
willhimself  pay  the  value  of  such  services 
and  be  reimbursed  by  receiving  credit  for 
the  amount  paid,  in  the  settlement  of  his 
accounts.     Such  items  constitute  a  part 
of  the  expenses  of  administration,  which, 
together  with  the  funeral  expenses,  take 
precedence,    under   our   statute,  of  all 
other  demands.     Revised  Statutes,  sec- 
tion 6090.     In  that  way  the  estate  may 
be  interested  in  the  amount  allowed  and 
paid  for  counsel  fees,  but  it  is  not  inter- 
ested in  a  judgment  for  them  recovered 
against  the  representative ;  for,  although 
the  judgment  is  conclusive  against  the 
defendant,  it  has  not  that  effect  against 
the  estate,  or  those  beneficially  interested 
in  it.     Any  one  interested  in  the  estate 
may  appear  in  the  court  having  in  charge 
the  settlement  of  the  administration  ac- 
count, and  oppose  the  allowance  of  any 
credit  claimed  for  council  fees  paid,  on 
the  ground  that  the  services  were  unnec- 
essary,  or  became   nece««ary  from  the 
wrongful  act  or  neglect  of  the  representa- 
tive, or,  that  the  amount  paid  was  unrea- 
sonable:    "The  rule  is,  that  the  adminis- 
trator  can   be  allowed  credit  only  'or 
counsel  fees  which  he  has  actually  paia* 
and  no  more  than  is  reasonable  compen- 
sation for  the  services  rendered  to  the  es- 
tate,  no  matter  what  the  administrator 
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lias  actually  paid  or  contracted  to  pay; 
and  the  harden  is  on  him  to  prove  the 
necessity  and  value  of  the  services." 
Woemer  on  Administration,  section  515. 
And  see  IVaH  v.  //oli,  68  N.  H.,  467.  So 
that,  a  judgment  against  the  representa- 
tive, for  such  services,  establishes'  noth- 
ing against  the  estate  he  represents,  or 
the  persons  interested  in  it ;  and  an  ap- 
peal by  him  from  the  judgment  is  not  an 
Kppeal  in  the  interest  of  the  trust,  but  in 
his  individual  interest.  In  some  in- 
stances it  may  seem  unjust  to  hold  the 
personal  representative  liable  beyond  the 
amount  for  which  he  receives  credit  in 
the  settlement  of  bis  accounts,  and  we 
see  no  reason  why  he  may  not,  by  agree- 
ment with  his  counsel,  limit  his  liability 
to  such  sum ;  but,  in  the  absence  of  a 
stipulation  of  thait  kind,  he  may  be  com- 
pelled to  pay  the  judgment  recovered 
against  him,  notwithstanding  it  exceeds 
the  credit  he  receives.  It  follows  that 
the  judgment  recovered  against  the  de- 
fendant, must  be  treated  as  a  judgment 
against  her  in  her  individual,  and  not  in 
her  representative  capacity,  and,  there- 
fore, an  undertaking  was  necessary  to 
perfect  her  appeal,  and  for  want  of  it 
the  appeal  was  properly  dismissed. 

Judgment  affirmed. 
(To  appear  in  61  Ohio  St.) 
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iMaped  Convict*— Reriew  of  Order  in  Habeas 
Corpns. 

Hbndbbson  v.  Jambs,  Wardbn. 

!•  An  escaped  convict,  who  is  convicted  and 
««itenced  to  the  penitentiarv  for  another  crime 
^«y,  at  the  expiration  of  the  latter  sentence, 
DC  held  to  serve  out  the  remainder  of  his  first 
sentence. 

2.  A  final  order  of  discharge  on  habeas  cor- 
W  may  be  reviewed  and  reversed  on  error,  by 
•  higher  court 

3.  In  gtich  case  the  order  of  discharge  may 
J5  stayed  by  the  higher  court,  under  section 
J|25,  without  fixing  any  terms,  other  than  the 
"wy  0/  the  execution  of  the  order. 

(Decided  February  6,  1896.) 


Error  to  the  circuit  court  of  Frankliu 

county.^ 

.  On  September  18,  1879,  the  plaintiff 
in  error,  David  Henderson,  was  received 
^  the  penitentiary  to  serve  a  five  years 
sentence  Irom  Warren  county.    On  Oc- 


tober 12, 1881,  after  serving  a  little  over 
two  years  of  that  sentence,  he  escaped 
and  was  at  large  until  March  16,  lo91,. 
when  he  was  received  at  the  penitentiary 
under  the  name  of  Carrol  Scott,  on  a  five 
years  sentence  from  Cuyahoga  county, 
but  nothing  was  known  by  the  Cuyahoga 
county  court  as  to  the  prisoner's  real 
name  beitig  David  Henderson,  nor  as  to 
his  former  sentence,  ndras  to  his  escape. 
When  he  reached  the  penitentiary  he 
was  received  and  put  to  work  as  Carrol 
Scott,  without  being  recognized  as  David 
Henderson  by  the  warden.  After  he  had 
been  there  some  time,  registered  and 
working  as  Scott,  the  deputy  warden 
recognized  him  as  being  David  Hender- 
son, but  no  action  was  taken  by  the  war- 
den or  anyone  else  upon  such  recogni- 
tion, and  the  prisoner  served  out  his  sen- 
tence as  Carrol  Scott,  and  was  discharged' 
July  14.  1894.  The  warden  having 
learned  that  Scott  was  Henderson,  de- 
tained him  as  the  escaped  Henderson, 
and  duly  registered  him  as  the  returned 
convict,  and  put  him  to  work  to  ser\*e 
out  his  unexpired  sentence. 

Thereupon  David  Henderson  filed  his 
petition  for  a  writ  of  habeas  cor  pus  ^  the 
warden  made  due  return,  and  the  plain- 
tiff replied.  The  reply  is  in  effect  that 
within  a  week  after  he  was  received  at 
the  penitentiary  as  Scott,  he  was  recog- 
nized as  the  escaped  convict  Henderson, 
by  the  deputy  warden  who  was  then,  in 
the  absence  of  the  warden,  in  charge  of 
the  pri.son.  To  this  reply  the  warden 
demurred,  which  demurrer  was  overruled 
by  the  court  of  common  pleas  of  Frank- 
lin county,  and  on  hearing  the  case,  the 
prisoner  was  ordered  to  be  discharged. 
Exceptions  were  taken  by  counsel  for 
the  warden,  and  on  hearing  the  case  in 
the  circuit  court  on  petition  in  error,  the 
judgment  of  the  court  of  common  pleas, 
discharging  the  prisoner,  was  reversed, 
and  the  prisoner  remanded  to  the  cus- 
tody of  the  warden  to  serve  out  his  un- 
expired sentence. 

Thereupon  Mr.  Henderson  filed  his 
petition  in  error  in  tfiis  court  to  reverse 
the  judgment  of  the  circuit  court,  and 
for  the  affirmance  of  th^  judgment  of  the 
common  pleas. 

George  B,  Okey  and  James  A,  Allen, 
for  Plaintiff  in  Error. 
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/.  K.  RUhatdSy  Attorney-General,  for 
Defendant  in  Error. 

BURKBT,  J. 

The  latter  part  of  section  7826,  Re- 
vised Statutes,  provides  that  ''if  any 
convict  escapes  from  the  penitentiary, 

*  *  *  *  QQ  part  of  the  time  such 
convict  is  absent  shall  be  counted  as  a 
part  of  the  time  for  which  such  convict 
was  sentenced/' 

The  plaintiff  in  error  claims  that  as 
his  sentence  in  Cuyahoga  county  was 
not  made  to  begin  in  the  future,  his 
imprisonment  under  that  sentence  be- 
gan at  once  upon  his  arrival  at  the  peni- 
tentiary, and  that  by  virtue  of  the 
above  section,  his  imprisonment,  under 
the  Warren  county  sentence,  again  be- 
gan to  run  immediately  upon  his  return 
to  the  penitentiary,  so  that  both  sen- 
tences were  being  served  at  the  same 
time,'  and  that  upon  the  expiration  of 
the  longer  sentence,  he  was  entitled  to 
his  discharge  from  both  sentences. 
There  was  no  attempt  to  invoke  the  doc- 
trine of  cumulative  sentences,  and  the 
prisoner  was  sentenced  to  five  years 
without  knowledge  on  the  part  of  the 
court  that  he  was  an  escaped  convict. 

As  we  have  no  statute  authorizing 
cumulative  sentences  for  crime,  it  would 
seem  at  first  blush  that  such  sentences 
should  not  be  permitted  in  this  state; 
but  this  court,  with  the  courts  of  most 
of  the  other  states,  as  well  as  England, 
has  sustained  cumulative  sentences  with- 
out the  aid  of  a  statute.  Williams  v. 
State,  18  Ohio  St..  46 ;  Picket  v.  State,  22 
Ohio  St.,  405;  Larney  v.  Cleveland,  84 
Ohio  St..  599;  Bishop's  Criminal  Law, 
section  953;  Rex  v.  Wilkes,  4  Burr, 
2675;  State  v.  Smith,  5  Day  (Conn.),  175; 
Fitspatrick  v.  People,  98  111.,  269;  Mims 
V.  State,'26  Minn., 498;  Jlfilts  v.  Com,.  13 
Pa.  St..  631;  Pussel  v.  Com,,  7  S.  &  R. 
(Pa.),  489;  Petition  of,  McCormick,  24 
Wis.,  294;  Kiti:  v.  Com.,  11  Met.  ( Ky). 
581.  In  Texas,  Indiana  and  Kentucky, 
the  courts  hold  cumulative  sentences 
unauthorized.  In  Indiana  there  is  a 
statute  to  the  effect  that  the  term  of  ser- 
vice shall  commence  on  the  day  of  con- 
viction and  sentence.  See  Kennedy  v 
Howard,  74  Ind.,  87 ;  Prince  v.  State,  44 
Tex.,  480;  Hannahan  v.  State,  7  Tex. 
App.,  664;  Bakery,  State,  11  Tex.  App., 


262,and/fl»Kff  V.  Ward,2Utt  (Ky.).  271. 

The  great  weight  of  authority  is    in 
favor  of  cumulative  sentences,  and  they 
should    be    upheld  on   principle.     The 
severe     punishments     which     induced 
judges  to  invent  technicalities  to  aid  the 
acquittal  of  those  on  trial  on  crimiaal 
charges,  no  longer  exist,  and  under  our 
just  and   humane  statutes,  those    who 
violate  the  law  shouTd  be  duly  punished 
for  each  offense.    Tilgham,  C.   J.,   in 
Russe/  V.  The  Commonwealth,  7  S.  &  R., 
489,  well  says :     "  But  to  consider  the 
thing  on  principle;    where  a  man    has 
been  sentenced  to  imprisonment  for  one 
offeu.<^,  and   is  afterward  convicted   of 
another,- what  can  be  so  proper  as   to 
make  his  imprisonment  for  the  second 
offense,  commence  at  the  expirajo   uoi^ 
the  first  imprisonment.   Would  it  not  be 
absurd,  to.  make  one  imprisonment,  a 
punishment  for  two  offenses?    Nay,  the 
absurdity  does  not  end  there,  for  unless 
imprisonment  for  the  last  offense  is  to 
begin  where  the  imprisonment  for  the 
first  ends,  it  would  be  impossible^  under 
our  system,  to  punish  the  offender,  in 
certain  cases,  for  the  la^t  offense,  at  all." 

But  as  there  was  no  attempt  to  impose 
a  cumulative  sentence  in  Uiis  case,  it 
might  be  said  that  the  doctrine  of  cumu- 
lative sentences  is  not  involved  in  this 
case.  It  has  been  argued  at  length,  and 
in  one  phase  of  the  case  it  is  pertinent. 

Had  the  court  known  that  the  prisoner 
on  trial  was  the  escaped  convict,  Hender- 
son, the  court  might,  on  proper  proof  of 
that  fact,  have  sentenced  him  to  five 
years*  service  in  the  penitentiary,  and  or- 
dered him  to  be  delivered  to  the  warden, 
and  fixed  his  term  of  service  to  beg^n  at 
the  expiration  of  the  Warren  county  sen- 
tence. The  power  of  the  court  to  do  this. 
in  the  absence  of  any  statute,  seems  cl^r 
from  the  cases  above  cited. 

Again,  had  the  court  known  that  the 
prisoner  under  indictment  in  Cuyahoga 
county  was  the  escaped  convict,  Hender- 
son, the  warden  of  the  penitentiary  might 
have  been  notified  and  the  convict  re- 
turned to  the  penitentiary  to  serve  out 
his  Warren  county  sentence.  Being  then 
in  the  penitentiary  under  a  sentence 
from  one  county  and  under  indictment 
for  another  crime  in  another  county,  sec- 
tion 7234,  Revised  Statutes,  would  have 
been •  applicable,  ^nd  under. that  section 
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he  could  have  been  taken  from  the  peni- 
tentiary to  Cuyahoga  county,  and  tried 
under  the  indictment  pending  against 
him  there,  and  upon  conviction  he  could 
have  been  sentenced  to  the  penitentiary, 
«nd  returned  thereto  under  section  7238, 
Revised  Statutes,  to  serve  out  the  full 
term  of  both  sentences.  Sections  7234 
and  7238,  are  as  follows  : 

"7234.  A  convict  in  the  penitentiary 
who  escaped  or  forfeited  his  recognizance 
before  receiving  sentence  for  a  felony  of 
which  he  was  convicted,  or  against  whom 
an  indictment  for  felony  is  pending,  may 
be  removed  to  the  county  in  which  such 
conviction  was  had,  or  such  indictment 
"is  pending,  for  sentence  or  trial,  upon 
the  warrant  of  the  court  of  such  county : 
bat  this  section  shall  not  extend  to  the 
removal  of  a  convict  for  life,  except  the 
sentence  to  be  imposed,  or  the  indict- 
ment pending  against  him,  is  lor  murder 
in  the  first  degree." 

"7288.  If  such  convict  be  acquitted,  he 
shall  be  forthwith  returned  by  the  sheriff 
to  the  penitentiary',  there  to  ser\'e  out  the 
remainder  of  his  term ;  but  if  he  be  sen- 
tenced to  imprisonment  in  the  peniten- 
tiary, he  shall  forthwith  be  returned 
thereto  by  the  sheriflF,  and  his  term  of 
imprisonment  thereon  shall  begin  to  run 
from  the  expiration  of  the  term  for  which 
he  was  imprisoned  at  his  removal ;  or,  if 
he  be  sentenced  to  death,  such  sentence 
shall  be  executed  as  if  he  were  not  under 
sentence  of  imprisonment  in  the  peniten- 
tiary.*' 

These  two  sections  clearly  show  the 
legislative  intent,  that  convicts  shall  serve 
out  one  sentence  for  each  offense  of 
which  they  are  convicted  and  sentenced. 
It  is  therefore  clear,  from  these  two  sec- 
tions, and  the  decisions  of  this  court  sus- 
taining cumulative  sentences,  that  the 
ser\'ice  under  the  Cuyahoga  county  sen- 
tence, could  apply  on  that  sentence 
only,  and  that  after  having  served 
out  that  sentence,  he  still  remained  an 
escaped  convict  under  the  Warren  county 
sentence,  subject  to  be  held  to  serve  out 
the  remainder  of  that  sentence. 
,  As  he  concealed  his  true  name  and 
identity,  and  was  sentenced  by  the  name 
of  Scott,  his  term  to  begin  in  praesenti, 
the  warden  was  bound  to  receive  and 
treat  him  as  designated  in  the  record, 
and  even  had  the  wa,rden  recognized  him 


at  first  sight,  as  being  the  escaped  con- 
vict, Henderson,  he  would  have  been 
powerless  to  treat  him  as  such,  so  long 
as  the  se^tence  from  Cuyahoga  county 
remained  in  force  and  unsatisfied.  Both 
the  warden  and  the  prisoner  were  con- 
clusivelj'  bound  by  the  record  and  sen- 
tence in  that  case. 

While  for  many  purposes  there  is  noth- 
ing in  a  mere  name,  yet  for  many  other 
purposes  a  name  is  very  important.  The 
plea  of  abatement  by  reason  of  a  wrong 
name,  and  the  disclosure  of  a  true  name, 
is  a  very  valuable  protection  to  the  pris- 
oner, as  in  a  case  of  a  second  prosecution 
for  the  same  crime,  he  can  with  more 
force  invoke  the  record  of  the  first  case 
in  support  of  his  plea  of  former  acquittal 
or  conviction.  Lasure  v.  Staie^  16  Ohio 
St,  51. 

In  Mead  v.  State,  26  Ohio  St.,  505,  the 
judgment  was  reversed  on  the  ground 
that  Elisha  Davidson  and  Elijah  B.  David- 
son are  different  names,  and  that  the 
description  of  a  person  by  one  of  these 
names,  is  not  supported  b}'  proof  of  a 
person  bearing  the  other  name. 

A  person  allowing  himself  to  be  tried 
and  convicted  by  the  name  mentioned 
in  the  indictment,  is,  for  the  purpose  of 
serving  out  the  sentence  under  such 
conviction,  conclusively  held  to  be  the 
person  bearing  such  name,  and  he  cannot 
lawfully  gain  any  advantage  by  conceal- 
ing his  true  name  and  identity.  He  may 
take  his  chances;  as  did  the  plaintiff  in 
error,  and  if  he  succeeds,  well  and  good 
for  him;  but  should  his  identity  and  true 
name  be  discovered  before  his  discharge, 
he  would  be  liable  to  be  held  as  an 
escaped  convict  to  serve  out  his  old  sen- 
tence. 

The  warden,  therefore,  was  right  in 
holding  the  prisoner  to  serve  out  the 
remainder  of  his  Warren  county  sentence. 

In  the  next  place  it  is  claimed  that 
having  been  ordered  discharged  by  the 
court  of  common  pleas  on  habeas  corpus, 
such  order  is  concluftive,  and  cannot 
be  reviewed  or  reversed  by  a  higher 
court. 

A  proceeding  in  habeas  corpus  is  essen- 
tially a  civil  and  not  a  criminal  proceed- 
itig.  In  ex  parte  Tom  Tong,  108  U.  S. 
556,  Chief  Justice  Waite  uses  this  lan- 
guage, on  page  559: 
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"The  writ  of  habeas  carpus  is  the 
remedy  which  the  law  gives  for  the 
enforcement  of  the  civil  right  of  personal 
liberty.  Resort  to  it  sometimes  becomes 
necessary,  because  of  what  is  done  to 
enforce  laws  for  the  punishment  of 
crimes,  bnt  the  judicial  proceeding*  under 
it  is  not  to  inquire  into  the  criminal 
act  which  is  complained  of,  but  into  the 
right  ta  liberty  notwithstanding  the  act. 
Proceedings  to  eniorce  civil  rights  are 
civil  proceedings,  and  proceedings  for 
the  punishment  of  crimes  are  criminal 
proceedings.      In  the  present  case  the 

?^titioner  is  held  under  criminal  procefss. 
he  prosecution  against  him  is  a  crim- 
inal prosecution,  but  the  writ  of  habeas 
corpus  which  he  has  obtained  is  not  a 
proceeding  in  that  prosecution.  On  the 
contrary,  it  is  a  new  suit  brought  by  him 
to  enforce  a  civil  right,  which  he  claims, 
as  against  those  who  are  holding  him  in 
cu.stody,  under  the  criminal  process..  * 
*  *  The  proceeding  is\one  instituted 
by  himself  for  his  liberty,  not  by  the 

fovemment  to  punish  him  for  his  crime. 
*  *  Such  a  proceeding  on  his  part 
is,  in  our  opinion,  a  civil  proceeding, 
notwithstanding  his  object  is,  by  means 
of  it.  to  get  released  from  custody  under 
a  criminal  prosecution." 

When  the  code  of  civil  procedure  was 
first  adopted,  section  604  contained  the 
provision,  that  until  the  legislature  should 
otherwise  provide,  the  code  should  not  af- 
fect proceedings  on  habeas  carpus;  but  it 
contained  the  further  provision  that  such 
proceedings  might  be  prosecuted  under 
the  code,  whenever  applicable;  thus 
clearly  recognizing  such  proceedings  as 
a  civil  remedy. 

By  the  revision  of  1880,  the  legisla- 
ture did  otherwise  provide,  and  habeas 
corpus  became  a  part  of  the  civil  proced- 
,ure  statute,  being  chapter  VIII  of  title 
J,  division  7;  and  it  is  classed  wnth  ac- 
tions for  dower,  partition,  real  actions, 
replevin,  rigl^ts  and  remedies  of  sureties, 
contest  of  will,  and  some  other  actions. 

That  judgments  and  final  orders  in  the 
actions  just  named,  and  with-  which 
habeas  corpus  is  classed,  can  bcTCviewed 
and  reversed  by  a  higher  court,  is  too 
clear  for  argument.  That  the  same  can 
be  done  in  habeas  carpus  is  settled  by 
section  5751.  Revised  Statutes,  which 
provides  that  the  proceedings  upon  a 


writ  of  habeas  carpus^  may  be  reviewed 
on  errpr  as  in  other  ca^es.  This  court, 
in  the  case  of  Wilcox  v.  Nobse^  84  Ohio 
St.,  520,  entertained  a  petition  in  error  to 
review  a  proceeding  on  habeas  corpus 
when  the  plaintiff  below  had  been  dis- 
charged by  the  lower  court. 

It  is  therefore  clear  that  the  rule 
found  in  some  cases,  to  the  effect,'  that  a 
discharge  on  habeas  corpus^  being  in 
favor  of  personal  liberty,  must  be  re- 
garded as  final  and  conclusive,  and  not 
subject  to  review  or  reversal  on  error, 
does,  not  prevail  in  this  state. 

It  is  al3o  daimed  that  section  €725 
does  not  apply  to  a  judgment  of  dis- 
charge on  habeas  corpus.  That  section 
provides: 

''Execution  of  a  judgment  or  final  or- 
der, other  than  those  enumcfrated  in  this 
chapter,  of  aiiy  judicial  tribunal,  or  the 
levy  or  collection  of  any  tax:  or  assess- 
ment therein  litigated,  may  be  stayed, 
on  such  terms  as  may  be  prescribed  by 
the  court  in  which  the  petition  in  error 
is  filed,  or  by  a  judge  thereof." 

Because  the  circuit  court  stayed  the 
execution  of  the  judgment  or  final  order 
of  discharge  without  fixing  any  terms, 
other  than  the  simple  stay,  it  is  claimed 
that  tlie  above  section  is  not  applicable 
to  such  case,  and  that  there  can  be  no 
stay,  esgcept  on  such  terms  as  may  be 
prescribed  by  the  court.  The  answer  to 
this  is  that  the  court  has  ample  power  to 
stay  the  execution  of  the  judgment  or 
final  order,  and  it  may  grant  the  stay 
upon  such,  terms  as^it  sees  fit,  and  if  in 
the  opinion  of  the  court  no  other  terms 
th^n  the  stay  itself  are  required,  the 
stay  may  be  so  granted.  In  the  case  at 
bar,  while  no  terms  were  prescribed  in 
the  order  of  stay,  in  fact  the  prisoner  re- 
mained in  the  custody  of  the  warden 
until  the  hearing  of  the  petition  in  error. 
The  order  of  stay  might  well  have 
been  ufk)n  the  terms  that  the  warden 
safely  keep  the '  prisoner,  until  the  final 
hearing. 

We  think,  therefore,  that  section  6725 
is  applicable  to  a  stay  in  habeas  corpus 
proceedings. 

We  find  fw  error  in  the  record,  ofid  the 
judgment  of  the  circuit  court  is  there/are 
affirmed, 

(To  appear  in  61  Ohio  St.) 
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COMMimiCATIONS  SOLICITED. 

Contributions^  items  of  news  about  courts 
judges  and. lawyers;  queries  or  comments; 
criticisms  oft  various  taw  questions;  addresses 
on  legal  topics^  or  discussions  upon  points  of 
interest^  as  well  as  important  decisions^  are 
tolicUed  frotn  tnembers  of  the  bar  and  those 
interested  in  legal  proceedings. 


The  interest  of  Mr.  A.  L.  Sleeper  in  the  7b- 
ledo  Daily  Legal  News  has  been  purchased  by 
Mr.  Wilkinson,  his  associate,  and  the  former 
Iws  retired  from  connection  with  the  paper. 
Mr.  Sleeper  retired  of  his  own  choice,  and 
with  the  confidence  and  best  wishes  of  those 
«^th  whom  he  has  been  associated.  He  is  an 
able  and  untiring  worker  in  this  field  of  enter- 
prise, and  will  find  no  difficulty  in  finding  a 
demand  for  his  talents  in  whatever  field  of  la- 
^r  he  determines  to  enter. 


Two  Republican  attorneys  in  this  city,  A. 
M.  Beattie  and  Horace  Andrews,  have  been 
atnbiiious  to  become  candidates  for  the  judg- 
ship  in  this  common  pleas  district,  to  succeed 
Judge  Greene,  of  Fremont.  They  both  saw  the 
futility  of  going  into  such  a  contest  with  two 
<>pposing  candidates  from  one  county,  and  en- 
tered into  an  amicable  arrangement  to  allow 
the  Republican  lawyers  of  Huron  county  to 
settle  as  to  which  of  the  two  names  should  be 
presented  to  the  nominating  convention.  A 
secret  ballot  of  the  attorneys  was  taken,  and 
resulted  in  the  choice  of  Mr.  Beattie,  by  a  vote 
of  nineteen  to  sixteen,  and  Mr.  Andrews  will 
^thdraw  from  the  contest  The  vote  was  very 
creditable  to  Mr.  Andrews,  who,  though  a 
young  man,  is  one  of  the  leading  lawyers  of 
this  bar, 


The  Ohio  supreme  court  has  heard  argu- 
ments on  the  motion  to  advance  the  woman 
suffrage  test  case  on  the  docket  in  order  that 
a  decision  may  be  had,  if  possible,  before  the  ' 
spring  eliection.  Hon.  Dan  J.  Ryan  appeared 
for  the  plaintiff  in  error. 


It  is  said  that  a  large  number  of  women  in 
Steubenvill^  refused  to  register  to  vote  because 
of  having  to  give  their  ages.  The  women*s 
committee  appealed  to  the  board  of  elections 
for  a  loop-hole  on  this  ticklish  question.  The 
board  gallantly  decided  if  .women  gave  a 
plausible  statement  of  their  ages  it  would  pass. 
The  women  have  legal  advice  also  that  they 
need  not  answer  further  than  that  they  are 
over  21  years.  They  will  turn  out  now  in 
large  numbers  to  vote. 


Judge  William  Lawrence,  of  Bcllefontaine, 
celebrated  his  golden  wedding  March  20.  The 
Judge  is  a  lawyer  of  national  repute.  He  was  re- 
porter of  the  supreme  court  when  the  twentieth 
Ohio  Reports  were  gotten  out  He  was  ten 
years  on  the  common  pleas  bench,  fourteen 
years  a  member  of  congress,  and  was  one  of 
the  impeachment  committee  of  the  house 
when  Andrew  Johnson  was  impeached.  He 
was  first  comptroller  of  the  treasury  of 
the  United  States  under  Hayes,  Garfield  and 
Arthur.  Since  then  in  private  lie  he  has  con- 
fined his  practice  to  large  landed  litigHtion. 
He  is  president  of  the  Ohio  and  the  National 
Wool  Growers*  association. 


It  has  not  been  generally  known  throughout 
the  state  that  Hon.  Levi  Burgess,  the  official 
reporter  of  the  supreme  court,  has  been  nt 
Rome,  N.  Y.,  for  several  weeks,  undergoing 
treatment  for  cancer.  The  afiliction  first  ap- 
peared on  the  inside  of  the  right  hand,  and  is 
supposed  to  have  been  the  result  of  bruises 
received  in  using  the  ordinary  stapling  ma- 
chine, which  is  so  common  for  driving  the 
brass  staples  securing  manuscript  sheets  to- 
gether. Letters  received  from  him  have  shown 
ih't  he  was  hopeful  of  successful  results,  and 
his  friends  will  no  doubt  \vt  disappointed  to 
read  the  announcement  in  the  daily  press  of 
to-day  that  hope  of  recovery  through  the  treat- 
ment has  been  abandoned,  the  doctors  having 
been  unable  to  arrest  the  disease,  and  that  he 
was  to  return  home  at  once  to  undergo  am- 
putation of  the  arm.  Mr.  Burgess*  many 
friends  will  feel  sad  to  learn  of  his  unfortunate 
prostration,  and  the  inability  of  the  specialists 
to  whom  he  went  for  treatment  to  afford  relief, 
but  will  hope  that  the  heroic  treatment  to 
which  he  is  compelled  to  resort,  may  not  be  in 
vain.  In  his  absence  his  official  duties  are  1>e- 
ing  performed  by  E.  B.  Kinkead,  Esq.,  the 
competent  author  of  Kinkead's  Code  Pleading. 
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We  have  received  Vol.  1,  No.  2.  of  the  IVes^- 
em  Reserve  Laiv  Journal,  It  contains  as  lead- 
ing article  a  historical  sketch  of  the  life  of 
Judge  Jacob  Brinkbrhofp,  with  full  page 
portrait,  an  article  on  Samuel  F.  Vinton  and 
the  southern  boundary  of  Ohio,  and  a  sketch 
of  the  supreme  court  in  1866.  The  Journal  is 
well  conducted  editorially,  and  preseuts  a 
good  appearance  mechanically. 


John  Molnar,  of  Cleveland,  on  the  16t)i  inst. 
was  sentenced  to  hang  by  Judge  Stone,  of  the 
Cuyahoga  county  common  pleas.  Molnar  was 
convicted  of  the  murder  of  August  Gehring, 
committed  last  slimmer.  6e  is  a  Hungarian 
and  had  two  accomplices  in  crime,  both  of 
whom  are  now  in  jail  and  will  be  tried  for  the 
same  offense.  The  murder  was  a  deliberate 
deed. 


The  circuit  court  of  Franklin  county  has 
decided  the  suit  brought  by  Adam  Becker  and 
others,  of  Columbus,  to  enjoin  the  city  from 
proceeding  with  the  improvement  of  Pearl 
street  from  Schiller  street  to  Stewart 
avenue  in  that  city.  They  raised  the  point 
that  the  boar<i  of  education  had  no  right  to 
sign  for  improvements  on  the  ground  that 
they  arc  not  owners  of  property.  Without 
their  signatures  a  majority  of  feet  front  would 
not  have  been  represented  on  the  petition. 
The  court  held  that  the  board  has  the  right  to 
sign  petitions  for  improvements,  as  they  have 
power  to  acquire,  hold,  possess  and  dispose  of 
property  and  they  are  owners  of  property 
within  the  meaning  of  the  law. 


Some  time  ago  Mrs.  Mary  A.  Eyscr,  of  Cleve- 
land, filed  with  the  commissioners  of  Cuyahoga 
county,  a  bill  for  $500  damages  sustained  by 
her  through  her  alleged  unlawful  detention  in 
the  jail  as  a  witness  in  the  Caven  murder  case. 
The  matter  was  referred  by  the  commissioners 
to  Assistant  County  Prosecutor  Kaiser  for  a  de- 
cision. Mr.  Kaiser  decided  that  the  inconven- 
ience and  loss  which  Mrs.  Eyster  suffered  by 
reason  of  her  confinement  in  jail  were  not 
occasioned  by  any  violation  of  her  legal  rights. 

"Her  treatment,"  lie  said,  "  was  only  such  as 
any  member  of  the  community  may  be  law- 
fully subjected  to  for  the  public  safety.  The 
case  was  one  of  unusual  importance  aud  diffi- 
culty, and  justified  the  coroner  in  proceeding 
with  extraordinary  precaution.  In  my  opin- 
ion no  part  of  Mrs.  Eyster*s  claim  can  be  law- 
ful\y  paid  out  of  the  county  treasury." 


Jacob  Cherry,  who  has  been  on  trial  for  mur- 
der during  the  past  two  weeks  in  the  Muskin- 
gum county  common  pleas,  has  been  convicted 
of  murder  in  the  second  degree.  Cherry  cut 
his  wife*s  throat  last  December  because  she 
was  going  to  leave  him.  The  defense  was  in- 
sanity, the  foundation  being  laid  in  the  fact 
that  Cherry  was  charged  with  being  non  com- 
pos mentis^  by  hia  son-in-law,  when  married  last 
April. 

The  suit  of  Jacob  Decker,  administrator  of 
Hattie  Schubert,  deceased,  against  the  Lake 
Shore  and  Michigan  Southern  Railway  com- 
pany for  $10,000  damages,  instituted  in  the 
Lorain  county  xommon  pleas  court,  has  been 
settled,  the  company  paying  $4,700,  and  $330 
for  a  team  of  horses.  Mrs.  Schubert  was 
killed  by  a  switch  engine  while  driving  across 
the  track  a  year  and  a  half  ago. 


The  case  of  George  'A,  Root  v.  The  Cincin- 
nati  School  Board  h9A  been  argued  in  the  Ohio 
supreme  court  by  R.  A.  Harrison  of  Colnntbus, 
L.  H.  Pummill  and  John  W.  Wolfe  of  Cincin- 
nati for  Root  and  Fred  Hertenstein,  the  (cor- 
poration counsel,  for  the  board.  The  case  tesU 
the  constitutionality  of  the  Stewart  law,  which 
provided  for  the  free  admission  of  children 
outside  Cincinnati  to  her  high  school,  provid- 
ing the  territory  in  which  they  lived  were 
made  a  tax  district  Root's  son  was  threatened 
with  exclusion  because  he  refused  to  pay 
tuition.  The  Hamilton  county  common  pleas 
court  declared  the  act  invalid  and  unconstitu- 
tional. 


Attorney-General  Richards  recently  gave 
two  interesting  opinions  upon  questions  of 
minor  importance.  The  first  is  in  relation  to 
the  disposition  of  certain  swamp  lands  belong- 
ing to  the  state  and  recovered  from  private 
parties  by  the  canal  commission.  The  attorney- 
general  holds  that  these  lands  must  be  sold  at 
public  vendue  and  cannot  be  leased  as  are 
canal  lands  recovered  in  .the  same  way. 

The  other  opinion  is  upon  the  authority 
of  the  state  board  of  health  to  delegate  its 
power  to  investigate  aud  approve  sources  of 
water  supply  or  systems  of  sewerage  to  a 
committee  of  members  or  the  secretary*. 
Attorney-General  Richards  holds  that  such 
power  can  be  delegated,  but  the  finding  of  the 
committee  must  be  approved  by  the  board 
after  having  been  formally  certified  to  it 
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Judge  Pugh,  of  the  Fjanklin  common  pleas, 
has  readered  a  decision  sustaining  the  consti- 
tutionality of  the  act  leasing  the  Hocking  canal 
bed  to  the  Columbus,  Hocking  Valley  and 
Athens  Railroad  company. 


The  superior  court  of  Cixicinnati,  in^  a  de- 
dsioQ  by  Judge  Moore,  has  held  that  it  is  only 
where  knowledge  of  his  own  insolvency,  by  a 
purchaser,  is  connected  with  concealment  of 
the  fact  by  him,  or  with  the  absence  of-  reason- 
able expectancy  of  paying,  that  a  case  is  made 
out  for  rescinding  the  sale  on  account  of  fraud. 


Judge  Wilson,  of  the  Hamilton  county  com- 
mon pleas,  has  decided  that  a  contract  for  light- 
ing; the  streets  and  public  places  in  Cincinnati 
cooes  within  the  provisions  of  the  Bums  and 
Worthington  laws,  and  such  contracts  are  void 
Qiiless  the  city  auditor  before  or  at  the  time  of 
making  the  contract  certifies  that  the  money 
required  to  carry  out  the  contract  is  in  the  city 
treasury  to  the  credit  of  the  fund  for  that 
purpose* 

Mrs.  Belle  B.  Trout,  wife  of  Frank  H.  Trout, 
a  prominent  furniture  dealer  of  Findlay,  O., 
sued  Clifford  &  Gassman,  proprietors  of  the 
Cafe  Royal,  in  that  city,  and  William  Mar\in, 
their  landlord,  to  recover  5-7,000  alleged  to 
have  been  lost  by  her  husband  at  faro  and 
poker  played  at  the  defendants'  establishment. 
A  jury  in  the  common  pleas  court,  after  being 
out  several  hours,  returned  a  verdict  Of  $3,473 
in  the  plaintiff 's  favor. 


An  answer  has  been  filed  in  the  Franklin 
county  common  pleas  in  a  case  brought  by  one 
Samuel  Slausson  against  the  Van  I^ons  to  fore- 
close a  11.500  mortgage  on  their  farm.  It  will 
^  remembered  that  Frank  Van  Loon  was, 
about  two  or  three  years  ago,  convicted  of  the 
murder  of  Farmer  Vandeniark  in  the  Colum- 
bus Grove  bank  robber}',  and  was  executed  for 
the  crime.  Mortgage  notes  were  given  to  At- 
torneys Sutten  and  DeLaney  for  defending  Van 
^n  when  he  was  on  trial  for  murder,  and  the 
notes  were  subsequently  sold  to  a  bank  and 
passed  into  the  hands  of  Slausson.  The  an- 
swer claims  that  the  notes  were  obtained  by 
^wress.  It  says  further  that  Sutten  was  to  have 
received  $1,000  at  the  close  of  the  trial,  and  De 
^ney  was  to  have  a  retainer  of  foO  and  $10  per 
"av  for  each  day  he  was  engaged  in  the  trial. 

V^eysay  that  both  stopped  in  the  middle  of 
^  trial  and  refused  to  go  on  imtil  tliey  had 
'efceived  these  notes. 


The  circuit  court  of  Hafrdin  county  has  re- 
fused Michael  McDonough,  the  wife  murderer, 
now  iti  the  annex  at  the  Ohio  penitenitiary  a 
new  trial.    He  hangs  June  28. 


The  Connecticut  senate  has  repealed  the  last 
of .  the  blue  laws.  It  was  a  statute  which  pro- 
vided that  a  justice  of  the  peace  might  con- 
vict a  person  on  his  personal  knowledge  with- 
out corroborative  testimony  of  the  offenses  of 
Sabbath  breaking,  swearing,  blasphemy  and 
drunkenness. 


The  supreme  court  of  Colorado  has  handed 
down  an  opinion  holding  that  the  bill  passed, 
by  the  legislature  for  the  relief  of  eastern  Col- 
orado farmers  is  unconstitutional.  It  will, 
therefore,  not  become  a  law  and  the  destitute 
farmers  will  have  to  look  elsewhere  than  to  the 
state  for  seed  with  which  to  n\|ike  a  fresh  start 
this  spring. 

The  constitutionality  of  the  law  requiring 
the  report  of  the  county  coumiissioners  to  be 
printed  in  two  papers  of  opposite  politics  in 
the  county,  is  at  issue  in  the  ca«e  of  7/ir  Siaie 
on  Reiaiiofi  of  J,  M.  Mckinncy  v.  John  //. 
Gage  et  aL,  which  came  up  to  the  Ohio  su- 
preme court  from  Washington  county  recently. 
McKinney  publishes  the  only  Democratic 
paper  in  Marietta  and  toeing  refused  the  com- 
missioners* report  brought  mandamus  proceed- 
ings to  compel  the  commissioners  to  give  it  to 
his  paper.  The  common  pleas  court  granted 
a  peremptory  writ,  but  the  circuit  court  re- 
versed it  and  the  case  comes  up  on  error  from 
that  courts 


Judge  John  A.  Price,  of  the  Logan  common 
pleas  bench,  haft  decided  a  motion  to  dismiss 
the  petition  of  Clarke  &  Snyder,  a  partnership 
firm,  composed  of  Arthur  F.  Clarke  and  James 
L.  Snyder,  from  doing  business  in  Ohio,  on 
the  ground  that  said  firm  had  not  com- 
plied with  the  provisions  of  the  act  of  May  19, 
1895.  91  O.  L.,  357.  The  court  held  that  it  was 
the  intent  of  the  statute  to  furnish  the  public 
a  means  of  finding  out  who  were  the  members 
of  a  partnership  going  under  a  fictitious  name, 
as  a  banking  company  or  an  exporting  com- 
pany or  where  the  names  are  not  designated, 
as»"nrower  &  Co."  The  full  names  of  the 
partners  do  not  have  to  appear  in  the  firm 
name— only  a  designation  ''showing  the  names 
of  the  persons  interested  as  partners"  is  re- 
c^uired.  "Clarke  &  Snyder,"  is  such  designa- 
tion. The  petition  .showed  that  the  firm  con- 
sists of  those  two  men  only,  and  the  motion 
was  overruled. 
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The  United  States  grand  jury,  in  session  at 
Guthrie,  O.  T.,  has  summoned  almost  every 
.  member  of  the  third  legislature  of  the  terri- 
tory, sergeant-at-arnis,  clerks,  and  doorkeepers 
to  appear.  It  is  charged  that  much  corruption 
exists  in  the  assembly  and  that  over  j?^0,000 
was  expended  in  furthering  legislation.  The 
jury,  it  is  given  out,  will  investigate  the  re- 
ports and  if  evidence  comes  out  that  corrup- 
tion exists,  indictments  will  follow. 


Mrs.  Mary  B.  Lfease,  orator  and  politician, 
has  won  her  latest  fight.  Recently  George  A« 
Clark  was  appointed  by  Governor  Morrill  to 
succeed  her  as  member  of  the  state  board  of 
charities,  and  the  appointment  was  confirmed 
by  the  senate.  When  Clark  attempted  to  take 
office  a  few  days  ago  Mrs.  Lease  refused  to 
vacate,  stating  her  term  did  not  end  till  1896, 
and  she  took  steps  to  have  her  case  settled  in 
court  An  examination  of  the  records  in  the 
governor's  office  shows  that  in  his  message  to 
the  senate  Governor  Llewelling  nominated 
Mrs.  Mary  E.  Lease  as  the  successor  of  Cajj- 
tain  Rhodes.  This  term  will  not  expire  until 
next  year,  and  Clark's  appointment  proves 
superfluous. 

An  opinion  has  been  filed  in  tbe  United 
States  court  at  Toledo  in  the  Genessee  Sail 
Company  v.  Burnap  &  Bumafi,  which  con- 
tains several  legal  propositions  relative  to^the 
law  of  trade  marks. 

The  action  was  brought  to  enjoin  the  de- 
fendants from  using  a  mark  adopted  by  the 
manufacturers,  which  is  as  follows:  **Gen- 
essee  Co.  Factory  Filled  Salt.  Bumnp  &  Bur- 
nap,  Toledo,  Ohio.**  The  plaintiff  used  the 
.  following :  *'Genessee  Salt  Co.  Factory  Filled,", 
with  a  design  containing  a  registered  trade 
mark,  but  the  suit  did  not  proceed  upor  that 
theory  \)ut  rather  upon  the  ground  that  the 
plaintiff  had  acquired  a  reputation  for  the  salt 
manufactured  and  that  the  defendants  were  at- 
tempting by  counterfeiting  both  size  and 
shape  of  package,  quality  of  wrapping  and 
description,  to  deceive  the  public  and  had  pur- 
chasers to  believe  that  they  were  buying  plain- 
tiff's salt. 

The  Court  said:  **I  am  satisfied  from  the 
evidence  in  this  case  that  the  defendants  and 
their  principal,  by  their  circulars,  the  inscrip- 
tions on  llieir  sacks,  and  their  general  mode  of 
introducing  the  salt  into  the  market,  have  at- 
tempted to  deceive  the  public  and  deprive  the 
plaintiff  of  the  benefit  and  advantajje  of  its 
well  estaMished  trade,  and  therefore  should  be 
enjoined  as  prayed  for  in  the  bill." 


The  will  of  Mr.  &  M.  Burroughs,  who  died 
at  Monte  Carlo  on  February  6,  bequeathed 
f  20,000  to  Henry  George.  Mr.  Burroughs  was 
born  in  Medina,  N.  Y.,  and  was  senior  partner 
in  the  firm  of  Burroughs  &  Wellcome,  whole- 
sale pharmaceutists  in  London. 


"A  wire  grass  Georgia  judge  has  just  decided 
a  big  dog  case.** 

"How  did  it  turn  out?** 

"  You  see,  a  man  went  to  Texas  and  left  his 
dog  with  a  neighbor,  and  when  he  came  back 
he  wanted  the  dog.**  . 

"Well?** 

"  The  judge  decided  that  the  man  who  bad 
the  dog  didn't  have  a  title,  and  that  a  fellow 
who  would  leave  a  good  dog  oughtn't  to  own 
one.** 

"What  did  the  judge  do  about  it  ?** 

"Kept  the  dog  himself. •*--^^//a»iftf  /ourHa/. 


A  suit  of  more  than  ordinary  interest,  which 
was  brought  by  Manager  A.  P.  Hartz,  of 
^he  -opera  house,  in  Cleveland,  against  the 
actor,  Richard  Mansfield,  has  been  dropped 
from  the  records  of  the  common  pleas  court  of 
Cuyahoga  county  by'  consent  of  Mr.  Hartz, 
Mansfield  paying  the  costs. 

The  suit  was  caused  in  a  peculiar  manner. 
Mansfield  was  engaged  to  open  the  opera 
house  after  it  was  rebuilt,  and  was  to  fill  « 
week's  engagement,  consisting  of  eight  per- 
formances. On  the  evening  of  the  first  per- 
formance the  curtain  was  a  trifle  late  in  falling 
aftt-r  the  first  act,  and  the  actor  was  compelled 
to  wait  for  it  a  few  seconds  longer  than  he  pas 
accustomed,  which  caused  him  to  become  very 
angry.  He  left  the  stage  and  declared  that  he 
would  not  return.  His  temper  was  pacified, 
however,  and  he  went  on  and  finished  the  play- 
The  stage  appliances  being  new.  the  same 
mishap  occurred  on  the  second  night  Mans- 
field became  so  angry  that  he  left  the  sUge» 
and  changing  his  costume  for  street  dress,  Ici 
the  theater  for  his  hotel,  declaring  that  he  was 
ill  and  unable  to  go  on  with  the  performance. 
The  theater  was  filled .  with  a.  fine  audience, 
who  left  the  opera  house  sorely  disappointed- 
Mansfield  finished  his  engagement,  but  the 
last  night  Manager  Hartz  had  his  effects  at- 
tached on  a  suit  in  the  common  pleas  court  ^ 
recover  $1,500  damages,  claiming  that  the  actor 
failed  .to  fulfill  his  contract,  and  did  °^^^^ 
the  required  number  of  performances, 
suit  has  been  pending  ever  since,  aUd  was  on  > 
brought  to  a  close  on  the  16th  inst 
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Secretary  of  State  Taylor,  as  state  super- 
visor of  elections,  has  rendered  an  opinion, 
that  the  law  authorizes  women  to  vote  only  for 
school  officials,  and  they  cannot  vote  upon  a 
proposition  to  increase  the  membership  of  the 
school  board.  The  question  came  up  from 
Damascus,  Columbiana  county. 


The  motion  for  leave  to  file  a  petition  in 
error  h^s  been  granted  by  the  supreme  court 
of  Ohio  in  the  case  of  Victor  Lustilla  v.  The 
State.  Lustilla  is  a  Finn  who  was  convicted 
of  'murder  in  the  second  degree  in  Lake 
county.  His  crime  was  the  killing  of  Jacob 
Fallstrow,  another  Finn,  and  a  fellow-laborer 
on  the  Fairport  ore  docks. 


Now  that  the  supreme  court  has  concluded 
the  hearing  of  the  income  tax  case  and  all  the 
light  which  the  supreime  court  can  expect  to 
receive  from  outside  sources  has  been  thrown 
upon  the  questions  involved,  considerable  spec- 
ulation has  arisen  on  the  two  points  as  to  what 
the  decision  will.be  when  reached  and  when  it 
is  likely  to  be  reached.  - 

Naturally  tio  one  would  attempt  to  definitely 
settle  either  question  and  the  opinions  of 
those  whose  opinions  are  entitled  to  considera- 
tion are  very  much  at  variance  on  both  points. 
There  is-  substantial  agreement  in  the  belief 
that  the  court  will  make  an  effort  to  reach  a 
conclusion  at  the  earliest  possible  day,  and  at 
any  rate  before  the  time  set  for  the  law  to  go 
into  effect,  which  is  the  15th  of  April  next 
The  court  is  at  all  times  disposed  to  a&ommo- 
date  the  government  in  such  matters  when  it 
can  do  so  without  stretching  the  proprieties, 
and  it  is  taken  for  granted  that  the  judges  iiP 
the  present  instance  appreciate  the  importance 
to  the  treasury  department  of  having  the  va- 
lidity of  the  law  finally  settled  before  the  ma- 
chinery for  its  execution  shall  be  put  into 
complete  operation.  That  the  necessity  for  an 
early  adjudication  for  this  and  other  reasons  is 
understood  by  the  court,  has  been  demon- 
strated by  its  advancing  the  cases  on  the 
docket  for  argument  out  of  their  order.  It  is 
also  believed  on  the  part  of  many  that  the  re- 
cess announced  until  the  25th  inst ,  is  largely 
for  the  purpose  of  permitting  immediate  con- 
sideration of  the  cases  and  the  suggestion  has 
^n  made  that  a  decision  may  be  expected 
opon  the  first  sitting  of  jthe  court  after  the 
recess. 


The  Minneapolis  grand  jury  has  decided  not 
to  indict  George  Grindall  and  Maggie  Wa^htler 
for  perjury  in  the  Hayward  murder  trial  and 
they  have  accordingly  been  set  at  liberty.  The 
arrests  were  on  warrants  sworn  out  by  Blixt's 
attorney  and  the  jury,  after  hearing  the  evi- 
dence, decided  that  conviction  would  be  next 
to  impossible. 


Judge  to  witness— Now,  madam,  I  want  you 
to  distinctly  understand  that  hearsay  is  not 
evidence.    How  old  are  you  ? 

Witness — ^I  don't  know,  judge 

Judge — ^Don*t  know  ? 

Witness — I  have  no  evidence  of  my  age. 

Judge — ^What  do  you  mean  ? 

Witness— I  am  told, that  I  am  so  many 
years  old,  judge,  but  it*s  only  hearsay,  and 
you  know  that  isn't  evidence. 


Attorney  L.  B.  McKisock,  the  special  Ignited 
States  district  attorney  appointed  by  Attorney- 
General  Oiney  to  prosecute  the  government's 
claim  against  the  estate  of  Leland  Stanford,  filed 
the*govemment's  complaint  in  the  United  States 
circuit  court  at  San  Francisco  recently.  The 
suit  is  for  $15,237,000.  The  complaint  covers 
twenty  sheets  of  typewritten  copy.  It  recites  the 
conditions  under  which  the  Central  Pacific 
Railroad  company  was  formed  by  Stanford, 
HunCington,  Hopkins  and  Crocker,  and  asserts 
that,  at  the  time  when  the  debt  of  the  Central 
Pacific  company  to  the  government  was  in- 
curred these  four  men  were  in  control  of  all 
the  capital  stock  of  the  company  with  the  ex- 
ception of  a  few  shares  turned  over  to  servants 
and  employees  of  the  corporation.  Under  the 
terms  of  the  partnership  between  Stanford, 
Huntington,  Hopkins  and  Crocker,it  is  asserted 
that  the  estate  of  Stanford  is  liable  for  its  one- 
fourth  share  of  the  government  claim  against 
the  railroad,  or  |1 5,237,000. 

The  claims  against  Huntington  and  the 
Crocker  and  Hopkins  estates  are  not  brought 
into  the  present  suit  In  conclusion  judgment 
against  the  estate  in  the  sum  stated  i^  prayed 
for,  and  it  is  demanded  that  Mrs.  Stanford,  the 
executrix  of  the  estate,  be  ordered  to  pay  the 
same  out  of  the  assets  of  the  estate  in  due 
course  of  administration  and  prior  to  all  other 
claims. 

The  Stanford  estate,  including  the  Stanford 
university  property,  was  appraised  at  about 
$17,000,<»00.  The  successful  prosecution  of  the 
suit  will  not  only  wipe  out  the  estate,  but 
would  wreck  the  universit}*. 
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Harry  Steele,  formerly  of  Portsmouth,  O., 
who  was  sent  to  the  Joliet  (111.)  state 
prisou  in  1889,  to  serve  a  fourteen  years'  sen- 
tence for  stealing  a  pair  of  shoes  from  a 
second-hand  dealer,  has  been  pardoned.  The 
shoes  were  valued  at  60  cents,  and  Steele  has, 
therefore,  served  one  year  for  each  10  cents 
of  the  value  of  the  shoes. 

Steele  inherited  a  $60,000  fortune  and  held 
several  government  positions.  He  squandered 
his  fortune  and  was  penuiless  when  he  landed 
in  Chicago.  He  stole  the  shoes  when  on  the 
verge  of  starvation,  and  in  spite  of  efforts  of 
influential  friends  he  remained  in  prison  and 
had  been  almost  forgotten  when  he  was  recog- 
nized iy  Attorney  Doullilard,  a  former  ac- 
quaintiance,  who  was  instrumental  in  securing 
a  pardon  for  him. 


NEW  TRIAL  FOR  WYMAN. 

Judgment  has  been  reversed  and  a  new  trial 
ordered  in  the  case  of  Th^  People,  v.  hmstus 
Wyman,  The  decision  was  handed  down  in 
the  general  term  of  the  supreme  court  of  New 
York  on  the  16th  infct 

This  practically  affirms  the  position  taken 
by  Justice  Barrett  in  granting  a  certificate  of 
reasonable  doubt  that  Judge  Ingraham  erred 
in  refusing  to  chdrge  the  jury  as  to  Wyman*s 
criminal  intent  when  he  committed  the  forge- 
ries for  which  he  was  indicted  and  of  which  he 
was  found  guilty  in  the  court  of  oyer  .and 
terminer.  The  opinion  is  written  by  Chief 
Justice  Van  Brunt,  O'Brien  concurring.  Justice 
FoUett  writes  a  dissenting  opinion. 

The  court  holds  that  Wyman,  as  a  partner 
in  R.  G.  Dun  &  Co.,  had  the  right  to  sign 
checks,  but  whether  he  exercised  that  right  by 
express  or  implied'  authority  is  immaterial  so 
far  as  it  affects  the  crime  with  which  he  is 
charged.  He  was  not  called  upon  to  answer 
for  having  made  the  check,  but  for  indorsing 
Bullinger's  name  on  it  with  the  intent  to  de- 
fraud. 

If,  therefore,  he  had  made  the  check  to  Bul- 
linger's order,  having  originally  intended  to 
deliver  it  to  him, and  subsequently  having,  with 
intent  to  de  taud,  changed  his  mind  and  in- 
dorsed the^heck,  he  would  be  as  guilty  of  the 
crime  of  forgery  as  though  he  had  made  the 
check  with  the  original  intention  of  fraudu- 
lently obtaining  the  money.  The  iiitent  with 
which  the  act  was  done  was  an  essential  in- 
gredient of  the  crime,  and,  being  a  question  of 
fact  and  not  of  law,  should  have  been  sub- 
mitted to  a  jury. 


Judge  O'Rourke,  of  the  circuit  court  at  Fort 
Wayne,  Ind.  has  made  a  ruling  of  specia.1 
interest  to  labor  unions  of  Indiana  and  gen- 
eral interest  to  unions  ^verjrwhere.  January 
last  the  street-car  men  employed  on  the  lines 
of  the  Citizens'  street  railway  in  Fort  Wayne, 
struck.  Their  places  were  filled  and  the  union 
declared  a  boycott  on  the  railway,  which  is  still 
on.  A  few  weeks  ago  a  union  man  was  dis- 
charged by  the  company  and  the  strikers 
claimed  it  was  because  he  belduged  to  the 
union.  In  1893  the  state  enacted  a  law  Biakin^ 
it  an  offense  for  an  employer  to  discharge  an 
employee  for  no  other  reason  than  belonging 
to  a  labor  union.  An  affidavit  and  information 
was  filed  against  L.  D.  McNult,  superintendent 
of  the  railway  company,  for  violating  this  law. 
The  union  desired  to  make  a  test  case  and  was 
backed  by  the  state  federation  of  labor.  Before 
the  judge  a  motion  to  quash  the  indictment 
was  sustained.  The  judge  holds  the  statute  - 
constitutional,  but  defective 'in  wording  and 
construction.  The  decision,  if  sustained, 
makes  the  state  law  inoperative  and  void.  The 
measure  was  especially  relied  on  in  laboring 
circles. 


OPINIONS  OP   THE    ATTOHNKT-OSNKRAL. 


Leasing  Canals. 

Attorney-General  Richards  has  rendered  two 
important  decisions  Upon  matters  referred  to 
him  by  Secretary  McLean,  of  the  state  board 
of  public  works.  In  the  first  he  held  that  the 
state  board  of  public  works  and  the  canal 
commission,  separately  or  jointly,  nave  no 
authority  to  grant  a  lease  of  a  portion  of  the 
berme  of  the  Miami  and  Erie  canal  to  a  rail- 
road company.  That  can  only  be  done  by  an 
act  of  the  general  assembly.  The  application 
in  question  was  that  of  an  electric  ra'lwa^' 
from  Dayton  to  Cincinnati,  which  the  canal 
commibsion  opposed. 

The  other  question  involved  the  right  of  the 
attorney-general  to  review  a  decision  and 
lease  made  jointly  by  the  board  of  public 
works  and  the  canal  commission.  General 
Richards  held  that  the  law  gives  him  no 
authority  to  make  such  review,  and  that  if  the 
canal  commission  was  wrong  in  its  finding 
the  proper  remedy  is  in  the  courts.  The  de- 
cision arises  from  a  lease  made  to  the  Pierce 
and  Coleman  company,  of  Dayton,  of  land  to 
which  Benjamin  Kuhns  claims  title. 
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LuibUity  of  Insurance  Companies. 

Attorney-General  Richards  also  rendered  a 
decision  against  the  ruling  of  the  insurance 
department,  in  the  case  of  the  Hartford  Steam 
Boiler  Inspection  and  Insurance  company. 
The  department  undertook  to  bring  that  com- 
pany under  the  operation  of  the  Montgomery 
employers*  liability  law  of  last  winter,  requir- 
ing it  to  deposit  {roO,000  with  the  state  for  the 
security  and  benefit  of  Ohio  policyholders. 
The  attorney-general  holds  that  the  company 
in  question  cannot  be  considered  to  do  an  em- 
ployers' liability  insurance  business  within 
the  meaning  of  the  statutes,  and  that  it  is 
therefore  entitled  to  its  license  lor  the  ensuing 
year  without  the  imposition  of  the  condition 
which  the  department  sought  to  impose. 


SUPRXMS  COURT  NOTES. 

The  court  granted  the  motion  to  advance  on 
the  docket  the  case  of  Buri  F.  Mills  v.  The 
Board  of  Elections  of  Columbus.  This  is  the 
case  to  test  the  constitutionality  of  the  woman 
school  suffrage  law.  Whether  the  law  is  upheld 
or  not,  the  women  will  vote  this  spring,  as  the 
case  cannot  now  be  heard  in  time  to  get  a 
decision  before  the  date  of  the  April  elections. 


The  right  of  married  women  to  enjoy  the 
benefits  of  the  exemption  law  was  established 
by  a  decision  of  the  court  In  the  case  of 
David  H.  Kinnell  v.  Alice  Paranlo,  on  error  to 
the  circuit  court  of  Wood  county,  the  judg- 
ment was  affirmed.  Kinnell  was  a  constable 
and  seized  goods  belonging  to  the  woman. 
Sbe  claimed  the  goods  as  her  own  and  the 
"ghtto  retain  them  under  the  exemption  law. 


The  railway  corporations  did  not  fare  well 
in  the  decisions  of  this  week.  In  the  case  of 
PuUeyy.  C,  L.  <y  IV.  Ry.,  there  was  a  judgment 
of  $3,000  against  the  company,  and  in  the  case 
of  Stoddard  v.  C,  M.  <Sf  V,  Ry.,  a  judgment  of 
$",000.    Both  judgments  were  affirmed. 


The  number  of  decisions,  "Jutlgment 
Affirmed,"  found  in  this  week's  proceedings  is 
« Httle  above  the  usual  proportion.  The  nine 
<^^*C8  decided  were  all  affirmations  of  the  cir- 
cuit court  opinions. 


NEGLIGENCE. 
Proximate  Cause. 


In  Sturgis  v.  Kounlz,  decided  in  the 
Supreme  Court  of  Pennsylvania  in  Jan- 
uary, 1895  (30  Atl.  R..  976),  it  was  held 
that  where  it  appears  that  a  horse  on  a 
ferryboat  is  frightened  by  the  whi.stle  of 
a  passing  steamer,  and  jumps  aj;;ainst 
and  breaks  a  defective  rail  placed  acnxss 
the  entrance  to  the  ferryboat,  and  is 
drowned,  the  defective  rail,  and  not  the 
blowing  of  the  whistle,  is  the  proximate 
cause  of  the  loss  of  the  horse,  and  the 
proprietor  of  the  ferryboat  is  liable. 

The  court  said,  in  part :  *'The  owner 
of  the  ferryboat  in  this  ca.se,  on  whom 
was  the  duty  of  care  according  to  the 
circumstances,  ought  to  have  foreseen 
such  a  result,  becau.se  it  was  natural  and 
probable,  and  have  guarded  against  it  by 
a  sufficiently  strong  rail.  The  fact  is  he 
did  foresee  it,  hut  negligently  did  not 
gtiard  against  it.  His  business  was  to 
ferry  persons  and  vehicles  across  a  navi- 
gable river,  at  a  point  where  other  water 
craft  were  constantly  passing  and  repass- 
ing. When  approaching  each  other, 
passing  or  cros.sing  each  other's  path, 
signaling  or  warning  by  steam  whistles 
is  the  settled  custom. 

Whether  any  less  startling  signal 
might,  with  comfort  and  .safety,  have 
been  adopted,  ha^  not  yet  been  deter- 
mined. It  is  now,  and  has  been  .since 
the  use  of  steam  power,  the  recognized 
method  of  communication  between  steam 
vessels.  He  knew  this,  and  could  not 
have  been  ignorant  of  the  fact  that  fright 
by  a  screeching  whistle  was  a  constant 
menace  to  the  safety  of  the  animals  and 
those  having  thenl  in  charge  on  that 
boat.  Horses  will  take  fright  at  just 
such  noises,  especially  in  such  a  situation, 
penned  up  on  a  boat.  That,  when  fright- 
ened, they  would  press  against  each 
other  and  the  guard  rails,  he  was  bound 
to  know,  for  he  was  bound  to  have  such 
knowledge  of  his  business  as  would  en- 
able him  to  conduct  it  with  rea.sonable 
safety  to  the  public,  whose  patronage  he 
invited.  If  the  blowing  of  a  .steam  whis- 
tle by  a  passing  vessel  had  Ixien  out  of 
the  ordinar}''  course  of  things,  or  if  it 
were  out  of  the  ordinary  and  usual  habit 
of  horses  to  take  fright  at  such  a  sound, 
he  would  not  have  bee^n  e.\j^cted  to  fore- 
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see  and  provide  against  such  an  accident. 
Ordinary  care  would  not  have  required 
precaution  against  extraordinary  contin- 
gencies. But  here,  the  breaking  of  the 
bar,  by  the  pushing  of  a  frightened  horse 
against  it,  was  the  natural  and  probable 
consequence  of  putting  such  a  defective 
bar  ther^ ;  and  this  was  the  negligence 
which,  under  the  circumstances,  was  the 
proximate  cause  of  plaintiflF's  injury." — 
New  York  Law  Journal, 


CONSTRUCTION    OF   A  SCHOOLHOUSE   BT 
COUNTY  COMMISSIONERS. 

A  novel  case  has  recently  been  filed  in  the 
supreme  court,  on  error  to  the  circuit  court  of 
Pickaway  county.  In  February,  1893,  the 
boards  of  education  of  Walnut  township, 
Pickaway  county,  and  Amanda  township,  Fair- 
field county  ( beinjg  contiguous  territory),  held 
a  joint  meeting,  and  unanimously  resolyed  to 
form  a  joint  subdistrict,  composed  of  terri- 
tory in  both  of  the  townships ;  they  on  the 
^me  day,  at  the  same  meeting,  selected  a 
schoolhouse  site,  on  the  Walnut  township 
side,  and  at  a  meeting  of  the  Walnut  township 
board  held  soon  thereafter,  an  order  was 
directed  to  be  issued  for  the  purchase  money 
of  the  site  (the  deed  for  the  same  haying  been 
executed  and  delivered.)  The  personnel  of  the 
Walnut  township  board,-  having  been  changed 
by  the  spring  elections,  some  of  the  new  mem- 
bers being  opposed  to  the  new  joint  sub- 
district,  a  meeting  of  the  joint  boards  was 
held,  at  the  instance  of  the  Walnut  township 
board,  to  reconsider  the  action  of  the  joint 
boards  in  locating  and  establishing  the  joint 
subdistrict ;  at  that  meeting,  by  more  than  a 
two-thirds  vote,  the  action  of  the  joint  boards, 
in  locating  and  establishing  the  joint  sTib- 
district,  was  ap{)roved  and  confirmed,  and 
from  this  decision  the  board  of  education  of 
Walnut  township  neglected  to  appeal,  as 
provided  in  section  3950  of  the  Revised  Stat- 
utes. Soon  thereafter,  the  Walnut  township 
board  (acting  alone),  by  a  bare  majority, 
undertook  tq  disavow  and  ignore  the  pro- 
ceedings of  the  joint  board,  and  refused  to 
.  take  any  steps  whatever,  looking  to  the  con- 
struction of  a  schoolhouse,  and  refused  to 
have  the  order  issued  to  pay  for  the  site.  Ac- 
tion was  brought  by  the  vendors  against  the 
Walnut  township  board,  to  recover  the  consid- 
eration money,  a  judgment  was  secured,  error 
prosecuted  to  the  circuit  court,  the  common 
pleas  was  affirmed,  and  money  realized  upon 
execution. 

'  Proceeding^  were  instituted  before  the 
county  comiflissioners  of  Pickaway  county,  by 
residents  of  the  joint  siibdistrict,   under*  the 


provisions  of  section  8969  of  the  Revised! 
Statutes,  against  the  board  of  education  of 
Walnut  township,  a  hearing  was  had  upon  tes-| 
timony  before  the  commissioners,  and  the 
commissioners  found  that  the  board  o(  educik- 
tion  had  failed  and  neglected  to  discharge. 
their  duties  in  the  premises,  and  ordered  that! 
a  schoolhouse  be  erected  upon  the  site  'which 
had  been  selected'  and  purchased,  and  that 
plans  and  specifications  he  procured  by  the ' 
auditor,  together  with  estimates  of  the  cost 
of  the  same,  and  that  he  report  to  the  board  of 
commissioners,  as  soon  as  the  same  shall  have 
been  done. 

Exceptions  were  noted  to  the  judgment  of 
the  commissioners,  by  the  board  of  education, 
but  error  was  not  prosecuted,  nor  was  an 
appeal  taken. 

Soon  thereafter  the  board  of  education  of 
Walnut  township    instituted  proceedings   in 
injunction  to  restrain  the  commissiopers  and 
auditor  from  further  proceedings  in  the  prem- 
ises;   issues    were   joined    and   an    estoppel 
pleaded ;  the  case  was  heard  by  the  .common 
pleas  court,  and  the  petition  was  dismissed 
and  the  restraining  oroer  dissolved ;  error  was 
prosecuted  to  |he   circuit   Qonrt,  where  the 
common  pleas  was  affirmed.    And  now,  unless 
the  supreme  court  reverses  the  lower  courts, 
the  board  of  education  of  Walnut   township 
will    enjoy    the    pleasure   (?)   of  having   the 
county  commissioners  enter  their  domain  and 
build  a  schoolhouse  for  them. 

Messrs.  Smith  and  Morris  represent  the  board 
of  education,  while  Judge  Samuel  W.  Court- 
right  represents  ,the  commissibnera  and 
auditor. 

DANA  AND  LAFFAN  OP  NEW  YORK  SUN 
INDICTED. 

The  grand  jury  for  the  supreme  court  of  the 
District  of  Columbia  has  returned  an  indict- 
ment for  criminal  libel  against  Charles  A. 
Dana,  editor,  and  William  31.  La£Pan,  publisher 
of  the  New  York  Sun, 

It  is  a  formidable  document  of  many  pag^es, 
setting. forth  the  malicious  motives  of  Messrs. 
Dana  and  Laffi&n  in  criminally  libeling  Frank 
"B.  Noyes,  of  Washington,  treasurer  of  the 
Evening  Star,  and  a  member  of  the  board  of. 
directors  and  of  the  executive  committee  of 
the  Associated  Press. 

The  indictment,  as  returned,  contains  three 
counts,  setting  forth  differetit  degrees  and  cir- 
cumstances or  criminality  in  publishing  the 
libel.  Before  specifying  the  three  criminal 
counts,  the  indictment  sets  up  the  circum- 
stances and  motives  leading  up  tp  them.  It 
states  that  the  Associated  Press  is  an  incorpor- 
ated news  agency  for  the  wide  distribution  of 
news,  with  branches  in  Nevfr  York,  Chicago, 
Washington,  St  .Louis,  San  Francisco,  and 
throughout  the  Qountty.  Its  affairs  are  con- 
ducted by  a  board  of  directors  of  which  Mr. 
Noyes  is  a  member.  The  indictment  then 
states  the  internal  organization  of  the  Upited 
Press  with  Charles  Ai  Dana, as  president  and 


STREET  IMPROVEMENTS. 


358 


William  A.  Laffan  as  vice-president  Mention 
is  made  of  the  two  rival  associations  to  show 
the  animus  of  the  subsequent  acts  charged 
against  Dana  and  I^affan. 

The   three  counts  of  libel  are  then  given. 
The  first  count  .is   very  comprehensive.     It 
states  that  on  February  22'last  the  New  York 
Sum  published,  an  editorial  from  which  the 
following    is  an  extract:     "The  corporation 
(meaning  the  Associated  Press)   is   organized 
under  the  Illinois  state  law,  and  the  provisions 
of  the  statutes  representing  the  personal  lia- 
bility of  the-directors  are  not  amusing.'   We 
commend  a  careful  study  of  them  to  the  un- 
fortunate newspaper  managers  who  have  been 
roped  in.    They  may  see  their  way  to  making 
socfa  a  thoroughly  dishonest  director  as  F.  B. 
^oyes,  of  Washington,  lor  instance,  refund  to 
Ibem  the  amount  of  extra  assessments  out  of 
irbich  they  have  been  buncoed." 

The  indictmept,  after  stating  that  the  fore- 
going  libel  vas  circulated  in  New  York  city, 
tlso  charges  that  on    the  same  day  Messrs. 
Dana  and  Jl^affan  sent  three  hundred  copies  of 
the  paper  to  WashinRton,  and  thereby  pub- 
lished the  libel  in  Washington.    The  two  ac- 
cused are  charged  with  full  knowledge  of  what 
appears  in  the  editorial  columns  of  their  paper, 
and  with  responsibility  for  the  same.    The  sec- 
ond count  refers  particularly  to  the  publication 
of  the  libel  in  Washington.    The  third  couAt 
is  general  in  terms,  of  composing  and  publish- 
ing a  criminal  libel,  without  specifying  the  Sun 
or  other  detailed  circumstances  of  the  charge. 
The  first  count  is  the  most  specific,  and  gives 
the  rravameri  of  the  charges  on  which  the 
grand  jury  acted.    Being  a  criminid  and  not  a 
dvil  case,  the  prosecution  is  conducted  by  the 
public  officers  as  an  offense  against  the  public 
rather  than  as  against  an  individual,  the  theory 
of  the  law  being  that  a  libel  against  Mr.  Noyes 
or  any  other  citizen  is  an .  offense  against  the 
peace  and  quiet' of  the  community,  to  be  prose- 
cuted in  the  same  manner  as  any  other  dis- 
turbance of  the  public  peace. 


8TSXST  IMPR0VS1ISNT8. 
Dtmagss  from  change  of  grade  of  street. 


[Summit  County  Common  Pleas,  September 
Term.  1894] 

Chargb  to  Jury. 

VORIS,  J. 

The  real  contention  is  practically  nar- 
rowed down  to — 

1.  Whether  the  plaintiff  made  any 
improvements,  or  betterments  on  his  lot 
on  corner  of  Market  and  Balch  streets, 
wth  reference  to  an  established  grade  of 
Balch  street,  and  if  any  were  so  made, 
what  are  they;  and  were  such  improve- 
ments and  betterments  rendered  less 
valuable  by  reason  of  the  alleged  change 


of  grade  and  consequent  street  improve- 
ments made  pursuant  to  said  gfade  ? 

2.  Whether  the  matters  of  alleged 
damages  were  settled  and  adjusted  by 
the  parties — and  if  so,  js  the  plaintiff 
still  entitled  to  have .  the  settlement,  set 
aside,  by  reason  of  the  matters  set  up  in 
the  petition,  so  as  to  correct  the  mistakes 
or  errors  of  said  settlement? 

3.  Whether  the  plaintiff  is  entitled  to 
damages  by  reason  of  anything  set  up  in 
the  petition,  and  if  so,  how  much? 

Certain  general  principles,  or  rules  of  - 
law  must  be  applied  and  guide  you  in 
determining  this  case.  I  need  hardly  say 
to  you,  that  you  must  be  guided  by  the 
evidence  and  our  instructions  to  you.  I 
feel  like  emphasizing  this,  as  you  have 
viewed  the  premises,  and  might  incline 
to  follow  your  personal  judgment  from 
what  you  then  saw.  ,  This  would  not  be 
proper  on  your  part.  You  viewed  the 
premises  the  better  to  enable  you  to  ap^ 
ply  the  evidence,  but  not  to  stand  in  the 
place  of  the  evidence  of  witnesses. 

As  a  general  rule»  a  municipal  corpora- 
tion is  not  liable  for  damages  to  property 
abutting  upon  a  street,  resulting  from 
the  improvement  of  such  street,  provided 
such  improvement  is  made  within  the 
scope  of  the  authority  of  the  municipal 
corporation,  and  reasonably  made;  and 
we  say  to  you,  that  the' alleged  improve- 
ment of  Balch  street  is  within  the  scope 
of  the  municipal  authority ;  nor  is  there 
any  contention  that  it  was  not  reason- 
ably made.  But  thh  rule  would  not 
prevail,  if  the  plaintiff  made  substan- 
tial improvements  on  his  lot,  with 
a  view  to  an  established  grade,  and  the 
city  afterwards  altered  the  grade  and 
dug  down  the  street  so  as  to  materially 
impair  the  value  of  such  improvements, 
and  the  city  would  be  liable  to  him  for 
damages  so  caused  if  the  evidence  brings 
him  within  the  provisions  and  limitations 
of  our  instructions  to  you. 

Balch  3treet  having  been  one  of  the 
streets  of  the  city  for  many  years,  and 
whether  dedicated  to  the  public,  or  ap- 
propriated by  the  city,  the  abutting 
owners  are  presumed,  either  to  have 
waived  or  received  full  compensation  for 
the  lands  embraced  in  the  .street,  and 
fot  all  damages  that  they  would  sustain  by. 
any  reasonable  grade  and  improvementthe 
future  needs  of  the  public  might  reason- 
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ably  require.  So  that  up  to  the  time 
the  city  established  a  grade  that  fairly 
indicated  that  it  was  a  finality,  the  plain- 
tiff, and  his  predecessors  in  title,  should 
be  treated  as  having  made  their  improve- 
ments subject  to  the  establishment  of 
such  reasonable  grade  and  improvements 
as  the  city  might  reasonably  thereafter 
make,  and  without  remedy  against  the 
city,  if  such  future  improvements  in- 
jured his  premises.  But  if  you  should 
find  from  a  preponderance  of  the  evi- 
dence, that  the  city  for  years,  say  thirty 
years,  had  adopted  Balch  street  as  a 
street  of  the  city,  and  used  the  same  as 
such,  without  change  of  grade,  and  the 
plaintiff  made  his  said  improvements,  if 
any  he  made,  and  used  reasonable  care, 
discretion  and  judgment  in  making  his 
said  improvements,  with  a  view  to  a 
future  proper  and  reasonable  change  of 
such  grade,  and  the  city  caused  a  change 
of  grade  in  such  street  to  be  made  sub- 
sequently, which  obviously  resulted  in 
damage  to  his  said  improvements,  and 
the  change  of  grade  causing  such  injury, 
couH  not,  by  ordinary  care,  discretion 
and  judgment  have  been  anticipated, 
then  the  city  would  be  liable  for  such 
injuries,  if  you  find  in  other  respects 
that*  the  plaintiflF  is  entitled  to  recover, 
under  our  instructions  to  you  and  guided 
by  them. 

It  should  however  appear,  that  such 
long  continued  grade  had  been  adopted 
by  the  city,  either  by  ordinance,  or  by 
such  improvements  and  use  of  the  street, 
as  to  indicate  fairly  and  fully  that  the 
grade  was  permanently  fixed,  and  that 
the  wants  of  the  public  would  not  require 
a  change  therein.  And  in  determining 
this  matter,  you  should  consider  Balch 
street  in  a  much  broader  sense  than  the 
mere -relation  it  sustains  to  the  plaintiff 's 
premises,  or  immediate  vicinage.  It 
must  be  taken  with  reference  to  the  gen- 
eral uses  and  purposes  to  which  the  street 
is  devoted  by  the  city,  and  the  public; 
nor  should  this  be  limited  to  the  mere 
purpose  of  travel  thereon,  but  it  should 
be  considered  with  reference  to  the  sys- 
tem of  drainage  and  sewerage,  and  every 
reasonable  public  necessity  that  might 
reasonably  grow  out  of  its  use  and  pur- 
pose as  one  of  the  public  streets  of  the 
city,  so  as  to  harmonize  with  the  street 
system. 


A  street  grade  may  be  established  in 
two  ways :  First — By  the  formal  passage 
of  an  ordinance,  by  the  city  council,  for 
that  purpose. 

Second — By  such    improvements,  and 
appropriations  of  the  streets  to  public 
use  by  the  authorities,  as  to  fairly  indi- 
cate   that   the   grade   was  permanently 
fixed,  such  as  grading,  curbing,  guttering, 
paving,  sewerages,    laying  of   gas  and 
water  mains,  and  the  like,  and  that  no 
future  change,  or  other  use,  would  be  likely 
to  be  required  under  the  circumstances : 
the   more  permanent   the   character  of 
such  improvements  and  appropriations, 
the   more  obvious   would  be  this  pre- 
sumption.    An  appropriation,  or  dedica- 
tion of  a  street,  implies  that  the  street  is 
to  be  perpetually  used,  for  all  the  pur- 
poses for  which  public  streets  are  used, 
and  for  which  but  one  compensation  can 
be  demanded  for  all  damages  which  will 
result  from  the  appropriation  and  reason- 
able improvement  of  the  street. 

Obvious  reasons  exist  why  the  grade  of 
streets  should  be  fixed  by  ordinance.  The 
ordinances  of  a  city  are  a  permanent  and 
legally  recognized  repository  of  the  deter- 
minations of  the  city  for  such  matters— 
and  so  kept  and  preserved  that  all  in- 
terested parties'  have  a  convenient  place 
to  go  for  information — and  furnish  nn- 
varying  information  as  to  the    relation 
the  grade  bears  to  the  lots  of  the  abutting 
owners,  and  thus  serve  as  a  safe  guide 
by  which  they  may  improve  their  respect- 
ive  properties.      Such   ordinances  also 
enable  the  city  to  preserve  the  harmony 
of  its  street  system,  which  is  essential  to 
a  proper  system  for  surface  and  sewer 
drainage.    No  mere  lapse  of  time,  or  user. 
or  temporary  improvements  ought  to  be 
permitted  to  prevail  against,  or  stand  for 
an  ordinance  establishing  a  street  grade, 
except  such  use  and  improvement  as  in- 
dicate  fairly  and   fully  a  fixed  and  per- 
manent grade,  and  that  the  wants  oi  the 
public    would    not    require    a   change 
thereof. 

It  became  and  was  the  duty  of  the  city, 
whenever  in  the  exercise  of  its  discretion 
it  deemed  it  expedient,  to  esUblish  the 
grade  for  Balch  street,  and  to  improve  it. 
and  until  it  did  so,  by  sotne  of  the  means 
so  indicated  in  our  instructions  to  you, 
you  are  not  to  presume  an  establisnea 
grade  for  Balch  street.    Whatever  im- 
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provements  the  growing  wants  of  the 
public  needed,  as  to  Balch  street,  and  the 
time  and  mode  of  making  them,  were 
and  are  wholly  within  the  discretion  of 
the  city  government,  and  nobody  else, 
so  long  as  it  reasonably  exercised  that 
discretion ;  and  for  the  case  on  trial,  it 
is  not  contended  that  the  city  has  .un- 
reasonably exercised  its  discretion,  so 
you  are  to  presume  that  it  did  so  reason- 
ably; and  plaintiff  should  be  deemed  to 
have  made  his  improvements  with  refer- 
ence to  this  understanding. 

After  the  city  had  by  ordinance  estab- 
lished its  grade  for  Balch  street,  which 
is  said  without  contradiction,  to  have 
been  on  the  18th  day  of  October,  1882, 
the  plaintiff  was  bound  to  make  his  im- 
provements with  reference  to  such  ordi- 
nance grade,  and  if  he  did  not  do  so,  any 
injury  he  might  afterwards  sustain 
thereto,  by  reason  of  the  reasonable  iip- 
provement  of  said  street,  pursuant  to 
said  grade,  would  be  chargeable  to  his 
own  folly,  and  for  which  he  cannot  re- 
cover. In  that  case,  it  matters  not 
whether  the  city  engineer  misrepresented 
the  depth  of  the  cut,  if  the  iipiprovement 
was  actually  made  to  the  established 
grade,  for  no  misrepresentation  of  his 
could  serve  as  foundation  for  an  action 
gainst  the  city,  when  in  fact  none  other 
existed. 

Both  the  owner  of  the  abutting  lands 
and  the  city  must  act  reasonably  in  the 
matter  of  making  improvements — the 
owner  on  his  property,  and  the  city  as  to 
its  grade  and  street  Improvements — both 
having  reference  to  such  future  use  as 
the  wants  of  the  public  would  reasonably 
require. 

Streets  are  essentially  permanent  phys- 
ical conditions  of  city  existence,*  and 
when  appropriated  to  the  public  as  part 
of  the  street  system,  imply  that  as  fast 
as  the  needs  of  the  public  require,  they 
will  be  improved  in  a  manner  adequate 
to  reasonably  meet  the  public  require- 
ments ;  byt  it  would  be  unwise,  and  fre- 
quently very  oppressive  to  make  such 
improvements  faster  than  the  ability  of 
the  abutting  owners 'would,  make  practi- 
cal, and  this  is  especially  true  as  the 
more  expensive  and  permanent  street 
improvements  are  paid  for  largely  by 
local  assessments.  The  fact  that  the 
municipality  reasonably  delays  making 


expensive  improvements  is  not  to  be 
treated  as  a  waiver  on  its  part  of  its 
right  or  intention  to  properly  improve 
the  street  when  it  becomes,  in  its  dis- 
cretion, reasonably  proper  so  to  do,  and 
as  the  needs  of  the  public  require ;  and 
what  is  reasonable,  is  wholly  within  the 
discretion  of  the  municipal  authorities, 
so  long  as  such  discretion  is  reasonably 
exercised  under  the  circumstances  of  the 
given  case. 

It  was. the  duty  of  the  city  to  have 
such  a  plan  and  profile  on  file,  as  Would 
readily  advise  persons  of  ordinary  intel- 
ligence of  the  extent  the  proposed 
improvement  would  affect  the  plaintiffs 
lot,  and  if  these  so  fail  to  give  such  im- 
formation,  or  give  it  in  such  a  way  as 
requires  one  skilled  in  such  work  to 
understand  them,  and  he  was  not  so 
skilled,  then  it  was  competent  for  plain- 
tiff to  go  to  the  city  engineer,  and  seek 
from  him  the  necessary  explanation  or 
information,  and  to  rely  upon  such  ex- 
planation and  information  given  in  that 
behalf  by  the  city  civil  engineer ;  and  it 
was  competent  for  the  engineer  to  speak 
in  behalf  of  the  city,  in  giving  such  im- 
formatiou ;  and  if  the  plaintiff  acted  in 
good  faith,  and  did  not  reasonably  have 
the  means  of  knowledge  to  the  contrary, 
within  his  reach,  it  would  be  proper  for 
him  to  rely  upon  the  statements  of  the 
city,  engineer  as  to  the  extent  said  im- 
provement would  affect  hi^  premises,  and 
if  he  so  in  good  faith  relied  on  said  state- 
ments, and  because  thereof  accepted  said 
$100  in  satisfaction  of  his  damages, 
when  in  fact  said  grade  and  improvement 
cut  down  in  front  of  his  premises,  say 
some  two  feet  more,  than  said  city  engi- 
neer represented  to  the  plaintiff  it  would, 
then  he  would  not  be  barred  from  main- 
taining this  action,  if  under  the  proof 
and  our  instructions,  he  otherwise  would 
be  entitled  to  recover.  But  whether  the 
city  engineer  misrepresented  or  hot,  or 
whether  the  cut  as  made,  was  deeper  or 
not,  are  facts  that  you  must  find  Irom  a 
preponderance  of  the  evidence. 

You  may  treat  the  proceedings  in  the 
probate  court,  and  the  payment  by  the 
city  of  the  $100  to  plaintiff,  as  being 
a  settlement  of  the  plaintiffs  claim 
for  damages,  as  he  then  understood,  or 
had  good  reason  to  understand  the  mat- 
ter, but,  however,  subject  to  \ye  so  modi- 
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fied  as  to  correct  errora  tod  mistakes,  if 
any  occurred,  by  reason  of  said  state- 
ments of  the  city  engineer.  So,  we  say 
to  you,  that  if  the  parties  got  together 
and  settled  the  matter  of  damages  for 
$100.  which  was*  paid  pursuant  thereto, 
then  the  same, would  be  conclusively 
binding  on  them,  in  the  absence  of  mis- 
take, error  or  misrepresentation  inducing 
the  same.  But  if  you  find  from  a  pre- 
ponderance of  the  evidence,  that  the 
plaintiff  acted  with  reasonable  prudence, 
and  in  good  faith  relied  upon  said  repre- 
sentations oi  the  city  engineer,  and  not 
knowing  to  the  contrary  was  deceived 
thereby,  and  by  reason  thereof,  agreed 
upon  said  settlement,  he  would  not  be 
concluded  thereby,  but  he  would  not 
thereby  be  entitled  to  recover  further 
damages,  unless  you  find  the  issues  with 
the  plaintiff,  as  to  his  right  to  recover 
damages,  taking  our  instructions  to  you 
as  a  whole,  and  in  a  sum  greater  than 
$100.  in  which  case  said  $100  should  be 
treated  as  having  already  been  paid. 

If  you  find  Balch  street  had  an  estab- 
lished grade  as  defined  by  us,  before 
1870,  and  the  plaintiff  graded  up  his  lot 
in  1870  with  reference  to  the  then  ex- 
isting established  grade,  if  such  was  in 
fact  established,  such  improvement  of  his 
lot  would  -entitle  him  to  compen- 
sation, if  subsequently  the  city 
improved  said  Balch  street  abutting 
plaintiff's  premises,  upon  a  lower  grade 
of  said  street,  to  the  extent  the  same  re- 
duced the  value  of  his  said  lot  as  herein- 
after defined.  But  it  would  not  entitle 
the  plaintiff  to  recover  for  injury  to  im- 
provements of  plaintiff^  made  subsequent 
to  the  establishment  of  the  ordinance 
grade,  by  reason  of  improvements  of  said 
street  made  in  accordance  with  said  ordi- 
nance grade.  If  he  constructed  his 
dwellinghouse  and  barn  and  brick  walk, 
and  planted  his  hedge  on  his  said  lot  so 
graded,  subsequently  to  the  establish- 
ment of  the  ordinance  grade,  he  would 
be  required  to  do  so,  with  reference  to 
said  ordinance  grade,  and  if  he  did  not 
do  so,  he  cannot  recover  for  injuries  to 
them,  by  reason  of  improvements  of  the 
street  to  the  ordinance  grade. 

If  you  find  the  plaintiff  to  have  failed 
to  support,  by  ^  preponderance  of  the 
evidence,  the  issues  on  his  part  to  be 
maintained,  you  need  go  no  further,  but 


return  a  verdict  for  the  defendant.     But 
if  you  find  the  issues  with  the  plaintiff, 
under  our  instructions  to  you,  you  will 
ascertain  from  the  evidence  what    im- 
provements, if  any,  Jie  made  with  refer- 
ence to  the  established  grade,  if  you  find 
any  existed  prior  to  the  ordinance   of 
1882,  but  not  otherwise,  and  if  any  such 
improvements  of  plaintiff  were  injured 
by  reason  of  the  change  of  said  grade 
and  the  city  improvements  made  pursu- 
ant thereto,  and  to  the  extent  such   in- 
juries diminished  the  value  of  his  premises, 
he  may  recover.    But  for  injuries  to  his 
improvements  made  subsequent  to  the 
date  of  the  ordinance  grade,  the  plaintiff 
cannot  recover,  unless  you  find  from  the  ev- 
idence, that  the  city  did  not  make  its  said 
street  improvement  of  1898,  pursuant  to 
the  ordinance  grade  of  1882,  but  made  a 
deeper  cut  abutting  plaintiffs  premises, 
and  thereby  substantially  injured  plain tiff^s 
improvements  made   with  reference  to 
said  ordinance  grade,  in  which  case  he 
would  be  entitled   to  recover  therefor, 
but  only  to  the  extent  that  said  improve- 
ment below  said  ordinance  grade  injured 
the  value  of  his  premises. 

If  you  find  for  the  plaintiff,  you  will 
assess  his  damages  so  sustained,  which 
will  not  be  what  it  would  cost  to  put  re- 
taining walls,  sodding,  or  grading  his 
lot  dower  to  proper  relation  to  the 
present  street  grade,  nor  the  cost  of  re- 
constructing his  driveway  or  brick  walk 
to  the  condition  of  their  former  useful- 
ness, but  you  may  consider  these  in  con- 
nection with  the  other  evidence  to  enable 
you  to  determine  what  compensation  he 
ought  to  have,  which  should  be  the  differ- 
ence in  the  market  value  of  his  said 
premises  just  before  the  street  improve- 
ment'was  made,  and  just  after,  limiting, 
however,  your  damages  to  said  premises 
by  reason  of  the  injury  to  his  said  im- 
provements made  with  reference  to  an 
established  grade,  which  was  changed; 
if  you  so  find  the  fact  to  be,  by  the  im- 
provement of  the  city,  of  1898.  and  ex- 
cluding general  benefits  resulting  from 
said  street  improvement,  such  as  accrue 
generally  to  other  abutting  lot  owners 
on  said  street  improvement. 

Note — f  he  case  was  tried  without  objec- 
tion, on  the  foregoing  basis  of  estimating  the 
damages.  No  claim  was  made  for  special 
damages. 
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Tuesday,  March  19, 1896. 
Causes  on  the  General  Docket  to  and  includ- 
ing No.  d465y  are  called  and  marked  submitted. 

General  Docket. 

3272.  David  H.  Kimmel  et'al.  v.  Alice  Par- 
onlo.    Error   to  the  circuit  court   of  Wood 

county. 

Under  section  5.319  of  the  Revised  Statutes, 
a  married  woman  is  entitled  to  the  benefit  of 
all  exemptions  allowed  by  law  to  the  heads  of 
families,  though  she  be  living  apart  from  her 
bnsband,  and  have  no  child  or  children  living 
with  or  supported  by  her. 

Parker  &  Moore,  for  Plaintiff  in  Error. 

Frank  Taylor,  for  Defendant  in  Error. 
^'  THE  Court. 

The  record  shows  that  a  judgment  was  re- 
Tovered  against  a  married  woman,  and  an  exe- 
cution issued  upon  it  was  placed  in  the  hands 
»f  a  constable  *  who  levie  e  same  on  the 
wearing  apparel  and  hous  I  goods  of  the 
judgment  debtor,  who  ch  I  the  property 
was  exempt  from  executit  and  demanded 
that  it  be  set  off  to  her  as  sc  xempt ;  but  the 
constable  refused  to  comply  with  the  demand, 
sold  the  property,  and  applied  the  proceeds  in 
satisfaction  of  the  juagment.  The  debtor 
thcrcupoA  sued  the  constable  and  the  sureties 
on  his  bond,  for  the  value  of  the  property,  and 
recovered.  At  the  time  of  the  levy  and  sale 
the  debtor  was  a  resident  of  Ohio,  and  not  the 
owner  of  a  homestead,  nor  of  any  personal 
property*  except  that  levied  on  aiul  sold,  but 
she  was  living  separate  from  her  husband,  and 
supporting  herself,  having  separated  from  him 
about  five  years  prior  to  the  levy,  in  conse- 
quence of  his  intemperance  and  failure  to 
support  her;  and  she  had  no  daughter  or 
niinor  chiul  living  with  her.  The  question  is, 
Was  the  property  exempt?  We  think  it  was. 
Section  5319  of  the  Revised  Statutes  provides 
that:  "When  a  married  woman  sues  or  is 
sued,  like  proceeding  shall  be  had,  and  judg- 
nicnt  rendered  and  enforced,  as  if  she  was  un- 
ttiarried,  and  her  property  and  estate  shall  be 
liable  for  the  judgment  against  her,  but  she 
shall  be  entitled  to  the  benefit  of  all  exemp- 
tions to  heads  of  families."  This  last  clause 
<>f  the  section  does  not  mean,  that  to  entitle 
the  married  woman  to  such  exemptions  she 
inust  be  the  head  of  a  family,  but  that  she  is- 
^ntitled  to  all  exemptions  that  are  allowed  by 
Jaw  to  the  head  of  a  family,  and  it  is  not  esseu- 
?al  to  her  right  to  them  that  she  shall  be  liv- 
JDgwith  her  husband,  or  have  a  child  or  chil-. 
^f«i  livipg  with;  or  suppoi-ted  Ly  her. 

Judgment  affirmed, 

2fi37,  The  Ohio  Farmers'  Insurance  Com- 
pany V.  Thomas  S.  Malony.  Error  to  the  cir- 
cuit court  of  Delaware  county.  Judgment 
affirmed.  Shauck,  Spear  and  Burket,JJ.,  dis- 
sent. 


2648.  Thomas  P.  Morrison,  guardian,  v. 
George  W.  Paul  et  al.  Error  to  the  circuit 
court  of  I^torrow  county.    Judgment  affirmed. 

2658.    Henry  A.  B.  Williams  v.  The  City  of  ■ 
Salem.    Error  to  the  circuit  court  of  Colum- 
biana county.    Judgment  affirmed. 

3254.  The  Malta  National  Bank  v.  Oliver 
M,  Lovell  et  al.  Error  to  the  circuit  court  of 
Morgan  county.    Judgment  affirmed. 

3344.  The  C.  &  M.  V.  Railway  Company  v, 
Arthur  N.  Stoddard.  Error  to  the  circuit  court 
of  Warren  county.    Judgment  affirmed. 

3345.  The  Merchants*  and  Clerks'  Saving 
Institute  v.  Clara  A.  Fancher  et  al.  Error  to 
the  circuit  court  of  Lucas  county.  Judgment 
affirmed. 

4056.  Upson  Coal  Company  v.  Annie  Peter- 
son, administratrix.  Error  to  the  circuit 
court  of  Perry  county.    Judgment  affirmed. 

4131.  The  Cleveland,  Lorain  and  Wheeling 
Railroad  Company  v.  Henderson  Pulley,  ad- 
ministrator. Error  to  the  circuit  court  of 
Cuyahoga  county.    Judgment  affirmed. 

Ifotion  Docket. 

2359.  A.  E.  Pavey  v.  I.  T.  Vance  et  al. 
Motion  by  defendants  to  dismiss  cause  No; 
4421  on  the  general  docket    fiction  overruled. 

2360.  Lewis  H.  Mason  v.  J.  C.  F.  Hull, 
assignee,  et  al.  Motion  by  defendant  to  dis- 
miss cause  No.  3930,  on  the  general  docket 
Motion  overruled. 

2301.     Isaac    L.    Edwards  v.   The    State  of 
Ohio.     Motiop  for  leave  to  file  a  petition  in  . 
error  to  the  circuit  court  of  Hocking  county. 
Motioil  al!owed.    Briefs  to  be  filed  within  the 
rules. 

2362.  Burt  F.  Mills  v.  The  Board  of  Elec- 
tions of  Columbus,  O.,  et  aL  Motion  by  plain* 
tiff  to  dispense  with* printing  briefs  and  to  ad- 
vance cause  No.  440o  on  the  general  docket 
Motion  to  advance  allowed ;  briefs  to  be  filed 
with  rules. 

2:^3.  Peter  J.  Corey  v.  Abram  Sharp. 
Motion  by  tlefendant  to  dismiss  cause  No.  4208 
on  the  general  docket.    Motion  overruled. 

23()5.  The  Lake  Erie  and  Western  Railroad 
Company  v.  Joseph  Mackey,  by,  etc.  Motion 
by  defendant  to  adv^mce  cause  No.  4341  on  the 
general  docket.    Motion  allowed. 

2.H66.  Martin  Munley  v.  The  Cleveland  GaS 
Fixture  Manufacturing  Company.  Motion  by 
pip  in  tiff  to  make  ailditional  parties  defendant 
and  to  issue  summons  for  them  in  cause  No. 
4257  on  the  general  docket     Motion  allowed. 

2367.  A.  E.  Pavey  v.  I.  T.  Vance  et  al. 
Motion  by  plaintiff  for  stay  of  execution 
in  cause  No.  4421  on  the  general  docket 
Motion  overruled. 

2368.  Victor  Lustil  a  v. -The  SUte  of  Ohio. 
Motion  for  leave  to  file  a  petition  in  error  to 
the  circuit  court  of  Lake  county.  Motion 
allowed  and  cause  advanced. 
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New  Cases. 

Causes  filed  in  supreme  court  of  Ohio  since 
March  13,  1895: 

4425.  Victor  Lustila  v.  Th^  State  of  Ohio: 
Error  to  the  circuit  court  of  Lake  county. 
L.  G.  Tuttle  and  C.  W.  Osborne  for  plaintiff; 
Harry  P.  Bosworth  for  defendant 

4426.  The  State  of  Ohio  ex  rel.  Benj.  J.  Mc- 
Kinney  v.  John  A.  Gage  et  al.,  Commissioners 
of  Washington  county.  Error  to  the  circuit 
court  of  Washinfiffon  county.  Ellen  wood  & 
Smith  for  plaintiff;  J.  C.  Preston  and  W.  B. 
Loomis  for  defendants. 

4427.  Fred  J.  Graef  v.  Phil.  J.  Gates.  '  Error 
to  the  circuit  court  of  Miami  county.  Long  & 
Kyle  for  plaintiff;  H.  H.  Williams  for  *de- 
fendant. 

4428.  The  P.,  C,  C.  &  St.  L.  Ry.  Co.  v; 
James  G.  Reynolds.  Error  to  the  circuit  court 
'of  Warren  county.  Chas.  Darlington  for 
plaintiff. 

4429.  Lewis  Meier  et  al.  v.  The  First  Na- 
tional Bank  of  Cardington,  O.,  et  al.  Error  to 
the  circuit  court  of  Franklin  county.  M.  R. 
Patterson,  T.  J.  Keating. 

4430.  Manfred  Willard,  Exr.,  et  al.  v.  J.  A.  O. 
Yeoman  et  aL,  Ezra.  Error  to  the  circuit 
court  of  Fayette  county.  M.  Willard  for  plain- 
tiff; Mills  Gardner  for  defendant 

4431.  Isaac  L.  Edwards  v.  The  State  of  Ohia 
Error  to  the  circuit  court  of  Hocking  county. 
Weldy  &  Buerhaus  for  plaintiff;  Attorney- 
General  and  R.  F.  Price  for  defendant 

4482.  The  Citizens  Electric  Railway.  Light 
and  Power  Co.  v.  The  Board  of  Commission- 
ers of  Richland  county.  Error  to  the  circuit 
court  of  Richland  county.  Cummines  &  Mc- 
Bride  for  plaintiff;  I.  N.  May  for  def^dant, 
.  4433.  The  C,  C,  C.  &  St  L.  Ry.  Co.  v. 
Minnie  G.  Brinkerhoff.  Error  to  the  circuit 
court  of  Richland^  county.  D.  Dirlam,  Jno.  T. 
Dye,  Goulder,  Wi.\g  &  Holding  for  plaintiff; 
Jenner  &  Weldon  for  defendant 

4434.  Wm.  C.  Williamson  et  al.,  trustees,  etc. 
V.  Beriah  Johnson,  admr.  Error  to  the  circuit 
court  of  Tuscarawas  county.  A.  L.  Neely  and 
Henry  Bowers  for  plaintiff. 


JURY  COMMISSIONER  LAW. 

[Supreme  Court  of  Ohio.] 
State  v:  kindle.    . 

The  act  of  the  General  Assembly  requiring 
the  common  pleas  judges  of  the  several  subdi- 
visions of  the  common  pleas  districts  of 
the  state,  to  appoint  jury  commissioners 
for  the  counties  in  their  respective  subdi- 
visions, ^  passed  April  23,  1894  (91  Ohio 
Laws,  176),  is  not  in  conflict  with  any  of 
the  provisions  of  the  constitution  of  the 
state,  and  is  a  valid  law. 

(Decided  February  6,  1895.) 

On  EXCEPTIONS  of  the  prosecuting  at- 
torney to  the  rulings  ot  the  courc  of 
common  pleas  of  Brown  county. 


MiNSHALL,  J. 

On  April  23, 1894,  an  act  was  passed 
by  the  general  assembly  of  the  state  (91 
Ohio   I<aws,  176),  providing  for  the  ap- 
pointment of  a  jury  commission  and  the 
selection  of  juries  in  all  except  the  fol- 
lowing   counties  of  the    state,  to  wit: 
Cuyahoga,   Franklin,  Hamilton,  Lucas, 
Montgomery    and    Mahoning,   each  of 
which,  as  the  act  states,  has  a  special  act 
governing  the  selection  of  juries.    The 
act  requires  that  on  or  before  the  fourth 
Monday  of  May  of  each  year,  the  judges 
of  the  court  of  common  pleas  in  each 
subdivision    of  the  common  pleas  dis- 
tricts of  the  state,  shall  appoint  four  ju- 
dicious freehold  electors  to  be  commis- 
sioners of  jurors  in  each  county  for  one 
year.    The  act  excludes  all  attorneys  at 
law  from  the  commission,  and  not  more 
than  two  persons  of  the  same  political 
party  are  to  be  selected.     After  taking 
an   oath   to    faithfully    discharge  their 
duties,  and  return  no  one  who  has  di- 
rectly  or  indirectly  solicited  to  be  re- 
turned, or  that  they  believe  unfit  for  the 
position,  or  will  return  a  partial  verdict; 
and  having  been  instructed  as  to  their 
duties  under  the  act  by  the  court,  they 
are  required  to  meet  on  the  fourth  Mon- 
day of  May  at  the  office  of  the  auditor 
of  the  county,  and  select  such  number 
of  judicious  and  discreet  persons,  having 
the  qualifications    of    electors,    as  the 
court   may  direct.     The   name  of  each 
person  so  selected  is  to  be  written  on  a 
separate  piece  of  paper,  and  placed  in  a 
wTieel  to  be  previously  provided  by  the 
county  commissioners  ;  and,  having  been 
securely  locked,  the  wheel  and  the  key 
are  to  placed  in  the  custody  of  the  county 
clerk.     From  this  wheel,  in  the  manner 
provided   in    the  act,   grand  and  p^til 
juries  are  to  be  drawn  when  directed  by 
the  court. 

By  a  grand  jury  drawn  under  the  pro- 
visions of  this  act,  Edward  Kendle  was 
indicted  for  ar  misdemeanor  in  Brown 
county.  He  filed  a  plea  in  abatement 
setting  up  the  drawing  of  the  jury  under 
the  act,  and,  claiming  the  act  to.be  un- 
constitutional, asked  to  be  discharged. 
The  state  demurred  to  the  plea,  the  de- 
murrer was  overruled,  and  the  defendant 
discharged.  The  prosecuting  attorney 
excepted  to  the  ruling  of  the  court,  and 
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brings  the-  question  here  on  a  bill  of 
exceptions,  for  the  judgment  of  this 
court  oa  the  accuracy  of  the  ruling. 

1.  The  first  objection  to  the  validity 
of  the  act  is,  that  it  is  a  law  of  a  general 
nature,  not  uniform  in  its  operation 
throughout  the  state,  as  required  by 
section  26,  article  II,  of  the  constitution. 
The  act  applies  to  all  the  counties  in  the 
state,  except  those  before  named,  which 
are  excepted  because  each  has  a  jury 
system  of  -  its  own,  provided  by  law. 
The  validity  of  the  act  relating  to  Cuya- 
hoga county  was  questioned  on  this 
gmund  in  the  case  of  McGilly,  The  State, 
34  Ohio  St.,  228  ;  but  the  objection  was 
overruled  and  the  law  held  valid.  The 
question  was  fully  and  exhaustively  dis- 
cussed by  BoYNTON,  J.,  in  delivering  the 
opinion  of  the  court,  and  we  are  not  now 
^posed  to  question  the  soundness  of 
that  decision ;  and  are,  therefore,  of  the 
opinion  that  the  present  act  is  not  in- 
valid on  this  ground. 

2.  It  is  also  claimed  that  the  statute 
is  invalid  because  it  provides  for  the  ap 
pointment  of  the  members  composing 
the  commission,  instead  of  their  election 
by  the  electors  of  the  county,  as  is  re- 
quired in  the  case  of  all  county  officers 
by  section  2.  article  X,  of  the  con.stitu- 
^on.  This  presents  a  question  of  more 
difficulty;  for  if,  within  the  meaning  of 
this  section,  the  commissioners  are  to  be 
regarded  as  county  officers,  they  cannot 
b^  appointed  and  the  statute  is  invalid. 
But  in  considering  the  question  we  are 
^ot  to  forget  the  rule  that  forbids  a 
j^art  from  declaring  an  act  of  the  legis- 

.  pure  invalid  on  the  ground  that  it  vio- 
^^es  the  constitution;  to  do  this  the 
<^urt  must  be  clearly  of  the  opinion  that 
such  is  the  case.  As  long  as  it  has  a 
reasonable  doubt  about  it,  the  doubt 
should  be  resolved  in  favor  of  the  law 
*nd  the  judgment  of  the  legislature. 
The  case  of  State  v.  Brennan,  49  Ohio 
St.,  33,  is  relied  on.  In  that  case  the  act, 
neld  invalid,  created  the  office  of  **  sta- 
tionery storekeeper*'  for  Hamilton 
^o^nty,  to  be  filled  by  the  appointment 
^f  the  clerk  of  the  court  of  the  county. 
At  was  a  separate  and  distinct  office  pro- 
jmed  for  that  county.  The  power  of 
^^^  legislature  to  provide  for  the  appoint- 
ment of  persons  to  act  as  assistants  in 
^Q  office  filled  by  election  has  not,  and 


cannot  well  be,  questioned.  It  is  on 
this  principle  that  the  appointment  of 
deputy  clerks,  deputy  sheriffs,  and  so 
forth,  are  made  and  recognized,  each  of ' 
whom  perform  many,  and  in  some  cases 
all,  the  duties  of  the  office  in  which  he 
acts  as  deputy.  So  as  to  these  jury  com- 
missioners :  They  are  appointed  by  the 
common  pleas  judges  to  assist  in  the  ad- 
ministration of  justice,  as  are  master 
commissioners  and  court  constables. 
They  are  but  handmaids  of  the  court  in 
the  selection  of  judicious  and  discreet 
persons  to  serve  on  such  juries  as  are  re- 
quired in  the  trial  of  causes,  and  the  pre- 
sentment of  indictments.  A  similar 
view  was  adopted  by  the  supreme  court 
of  West  Virginia,  in  the  case  of  the 
State  V.  Mounts,  36  W.  Va.,  179, 184.  In 
that  case  the  question  arose  on  the 
power  of  the  courts  to  appoint  jury  com- 
missioners, conferred  by  a  statute  of  the 
state — ^it  not  being  competent  for  the  leg- 
islature, by  the  constitution  of  the  state, 
to  confer  on  **any  court  or  judge  thereof," 
the  power  of  appointing  "officers." 
"The  question  here  presented."  say  the 
court,  "is,  whether  the  jury  commis- 
sioners created  by  the  act  now  under 
consideration  are  officers  of  the  state,  or 
whether  they  are  in-  fact,  like  jurors 
themselves,  mere  officers  of  the  court, 
such  as  commissioners  in  chancery,  and, 
in  a  general  sense,  attomc*ys.  We  think 
there  can  be  no  doubt  that  such  com- 
missioners belong  to  the  latter  class, 
and  go  to  make  up  a  part  of  the 
judicial  machinery,  such  as  commis- 
sioners in  chancery,-  general  and  special 
receivers,  and  other  similar  officers.  Ju- 
rors are  themselves,  in  a  certain  sense,  of- 
ficers of  the  court ;  and  this  special  com- 
mission is  oniy  a  legislative  device  In-  • 
tended  to  aid  the  court  in  selecting  them." 
It  is  not  doubtc^d  but  that  the  judges 
might  be  authorized  to  select  the  jurors 
to  be  returned  in  all  cases,  as  they  are  in 
some.  As  then  the  duty  might  properly 
be  performed  by  the  court,  no  good  rea- 
son is  perceived,  why  the  court  may  not 
be  authorized  to  appoint  suitable  persons 
to  assist  it  in  performing  the  duty,  as  is 
done  in  many  similar  cases.  Habit  and 
custom  have  much  to  do  with  our  view 
of  a  law.  Under  the  act  just  repealed, 
jurors  were  selected  by  the  township 
trustees  and  the  councilmen  of  the  wards. 
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Jurors  selected  by  them  were  not  selected 
for  their  respective  townships  or  wards, 
but  were  selected  for  the  whole  county  ; 
and  the  duties  performed  by  them  in 
this  regard  were  not  performed  for  their 
respective  townships  and  wards,  but  for 
the  whole  county.  They,  in  a  sense, 
constituted  boards  for  the  selection  of 
jurors  for  the  courts  of  the  county.  Still 
they  were  not  elected  by  the  electors  of 
the  county,  but  by  the  electors  of  their 
respective  townships  and  wards,  a^  they 
should  have  been,  if  those  charged  with 
the  selection  of  jurors,  are  to  be  regarded 
as  county  oflficers,  within  the  meaning  of 
the  section  of  the  constitution  above  re- 
ferred to. 

The  majority  of  the  court  see  no  such 
objections  to  the  validity  of  the  law  as 
would  authorize  a  court  to  declare  it  un- 
constitutional. 

The  exceptions  of  the  prosecuting  attor- 
ney are,  therejore,  sustained, 

Spkar  and  Bradbury,  JJ.,  dissent. 
(To  appear  in  51  Ohio  St.) 


FORFEITURE  OF  LIFE  ESTATE. 
By  Non-payment  of  Taxes. 


[Supreme  Court  of  Ohio.] 

Chaffee  v.  Foster. 

The  purchaser  of  an  estate  in  remainder 
at  a  sale  on  foreclosure  of  a  mort^j^nge  upon 
the  estate,  made  subject  to  the  life  estate 
on  which  the  remainder  is  hmited,  cannot 
claim  a  forfeiture  of  the  life  estate  from  a 
sale  of  the  lands  at  delinquent  tax  sale  and 
a  failure  to  redeem  within  the  time  pre- 
scribed by  section  2862,  Revised  Statutes, 
where  the  omission  occurred  prior  to  the 
foreclosure,  md  there  is  nothing  to  show 
but  that  the  forfeiture  was  waived  by  the 
mortgagor. 

(Decided  February  5,  1895.) 

Error  to  the  circuit  court  of  Summit 
county. 
By  tjie  Court. 

This  was  a  suit  to  quiet  title.  The 
plaintiff  below,  Elizabeth  Foster,  was  the 
owner  of  a  life  estate  in  the  lands  de- 
scribed in  lier  petition,  devised  to  her  by 
the  will  of  her  husband.  The  lands 
were  soFd  by  the  auditor  at  delinquent 
tax  sale,  January  19,  188G,  and  were  not 
fedeemed  by  her  within  a  year  from  the 


sale.  One  Dosenberry  had  a  mortgag^e 
on  the  interest  of  the  remainderman  in. 
the  property,  and  paid  to  the  purchaser 
at  the  tax  sale  the  amount  of  his  claim 
and  took  an  assignment  of  the  auditor's 
certificate  of  the  purchase.  His  mort- 
gage not  being  paid,  he  caused  it  to  be 
foreclosed,  and  the  plaintifi  in  error, 
Chaffee,  became  the  purchaser.  In  the 
distribution  of  the  proceeds,  Dosenberry 
was  allowed  and  paid  the  amount  he  had 
paid  to  the  purchaser  at  the  tax  sale;  and 
claiming  to  be  the  owner  in  fee  simple 
and  entitled  to  the  possession  of  the 
land,  on  the  ground  that  under  section 
2852,  Revised  Statutes,  the  estate  of  the 
plaintiff  in  the  land  was  forfeited,  the 
suit  was  brought  by  her  to  quiet  her 
title.  Among  other  things  she  averred 
in  her  petition  that  the  .sale  on  ioreclos- 
ure  was  made  "  without  affecting,  and 
subject  to  her  life  estate  in  the  premises'* 
— on  which  an  issue  was  taken  by  an 
answer.  The  case  was  appealed  to  the 
circuit  court,  which  found  on  the  issues 
joined  for  the  plaintiff,  and  made  a  de- 
cree quieting  her  in  the  possession  of 
her  estate. 

Held,  That  the  sale  on  foreclosure  hav- 
ing been  made,  as  found  by  the  court, 
subject  to  the  life  estate  of  the  plaintiff, 
the  purchaser  at  the  sale  acquired  simply 
an  estate  subject  to  the  life  estate  of  the 
plaintiff.  The  fact  that  the  omission  to 
redeem  the  land  from  the  sale  for  taxes 
within  the  time  prescribed  by  section 
2852,  Revised  Statutes,  may  have  worked 
a  forfeiture  of  her  life  estate  to  the  mort- 
gagor, as  the  next  in  estate,  does  not 
enlarge  the  estate  acquired  by  the  pur- 
chaser at  the  sale  on  foreclosure,  ihe 
omission  having  occurred  prior  to  the 
foreclosure.  The  mortgagor  may  have 
waived  the  forfeiture,  which  he  craild 
have  done,  without  in  any  way  impairing 
the  rights  of  the  mortgagee  under  the 
mortgage.  All  the  estate  subject  to  the 
mortgage,  was  an  estate  in  remainder,  to 
commence  as  an  estate  in  possession,  on 
the  death  of  the  plaintiff,  or  her  remar- 
riage, neither  of  which  events  has  oc- 
curred. 

Williams  and  Bradbury,  JJ.,  dis- 
sent. 

Judgment  affirnud. 

(To  appear  in  51  Ohio  St.) 
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COMMUHICATIOMS  SOLICITED. 

Contribuiions,  items  of  news  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
on  legal  topics^  or  discussions  upon  points  of 
interest^  as  well  as  important  decisions^  are 
solicited  front  tnembers  of  the  bar  and  those 
interested  in  legal  proceedings. 


The  retail  druggists  of  Cincinnati,  who  have 
been  prosecuted  by  the  food  commission  and 
found  guilty  of  selling  adulterated  articles,  have 
combined  for  relief.  They  will  sue  the  wliole- 
sale  dealers  for  damages.  The  first  case  has  been 
filed  in  the  Hamilton  county  common  pleas 
court  by  C.  F.  Perry,  who  sues  the  Stein- 
Vogeler  Drug  company  for  $10,000.  Ilis  peti- 
tion is  like  the  others  that  will  follow.  It  says 
the  goods  purchased  of  defendant  were  repre- 
sented as  being  pure,  and  he  depended  on 
tlieir  representation.  It  is  reported  tliat  the 
wholesalers  will  in  turn  sue  the  manufacturers 
*nd  original  producers  of  the  ingredients. 


The  Trumbull  .county  court  house  at  War- 
^n  was  destroyed  by  fire  on  the  26th  inst 
Nearly  all  of  the  valuable  records,  including 
those  pertaining  to  transfers  made  by  the  Con- 
necticut Land  company  for  the  entire  Western 
Reserve,  were  saved.  But  many  records  and 
valuable  papers  were  consumed.  The  building 
*«s  insured  for  120,000,  which  probably  covers 
the  loss  aside  from  damage  to  and  destruction 
of  papers.  The  old  building  was  built  in  1852. 
and  has  gained  a  place  in  history.  It  was 
known  far  and  wide  as  containing  documents 
bating  back  to  the  time  when  residents  of 
Cleveland,  Youngstown,  and  other  places 
equally  remote,  came  to  Warren  to  attend 
court. 


Hon.  Levi  J.  Burgess,  official  reporter  of  the 
supreme  court,  of  whom  mention  was  made  in 
our  last  issue,  on  the  25th  inst  underwent  an 
amputation  of  his  left  arm  in  the  hope  of  erad- 
icating the  cancerous  growth  for  which  he  has 
been  under  treatment  the  past  two  months.  It 
is  reported  that  he  stood  the  operation  well 
and  is  rallying  from  the  shock  as  well  as  could 
be  expected.  We  hope  he  will  have  a  speedy 
recovery. 


The  case  of  Anna  71  Miller  v.  Catherine 
Martin  and  Francis  M.  Martin,  has  been  filed 
in  the  supreme  court  of  Ohio,  on  error  from 
the  circuit  court  of  Franklin  county.  The 
case  arises  out  of  a  controversy  over  a  build- 
ing erected  by  the  Martins  adjoining  that  of 
the  plaintiff  in  which  the  side  wall  of  the  Mil- 
ler building  was^used  without  her  knowledge 
an(f  consent.  Anna  Miller  asked  for  B1,000 
damages  and  $100  rent.  The  common  pleas 
gave  a  verdict  for  the  Martins  and  the  circuit 
court  dismissed  the  case. 


A  dispatch  to  the  Ohio  State  fournal  from 
its  Mt.  Vernon  correspondent  says:  Ex- 
Supreme  Judge  Selwyn  N.  Owen,  of  Columbus, 
who  has  been  here  all  the  week  trying  a  case 
in  the  circuit  court,  was  taken  ill  this  after- 
noon with  nervous  prostration  shortly  alter 
the  case  was  decided,  and  is  now  in  a  serious 
condition  at  the  Curtis  house.  The  case  he 
had  been  trying.  Miller  v.  Ogtcvie^  was  a  very 
complicated  one,  having  many  branches,  but 
was  decided  substantially  in  favor  of  the  Ogle- 
vies,  who  were  represented  by  Judge  Owen. 
The  friends  of  the  venerable  judge  are  alarmed 
and  Mrs.  Owen,  has  been  telegraphed  for. 


Superintendent  Duncan,  of  the  State  Build- 
ing and  Loan  Association  Bureau  of  Columbus, 
has  referred  the  case  of  the  Mineral  Point 
Building  and  Loan  association  to  the  attorney- 
general,  with  the  request  that  he  institute  pro- 
ceedings to  enforce  the  law  requiring  reports 
to  be  made  to  the  state  bureau.  The  penalty 
for  failing  to  report  is  a  fine  of  $50  to  $1 ,000, 
and  it  is  also  a  misdemeanor  on  the  part  of  the 
officer  of  the  delinquent  association  whose 
diity  it  is  to  make  out  the  report.  There  arc 
a  number  of  other  delinquent  associations, 
which  will  be  dealt  with  in  the  same  summary 
manner  if  their  reports  are  not  ii*  the  hands 
of  the  state  bareau  very  shortly. 
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Judge  Sage  of  the  United  States  district 
court  at  Cincinnati  has  granted  a  preliminary 
injunction  in  the  patent  infringement  suits  in 
the  C  <5*  ^.  A.  Fotts  Co,  v.  Charles  IV,  Ray- 
mond &  Co.y  of  Dayton.  The  machine  is  for 
disintegrating  clay.  If  the  defendants  file  a 
$10,000  guarantee  bond  within  ten  days,  they 
can  proceed  by  reporting  to  court  all  the  ma- 
chines manufactured  until  final  hearing  is  had. 


President  Cleveland  has  appointed  Congress- 
men Springer,  of  Illinois,  and  Kilgore,  of 
Texas,  United  States  judges  of  the  Northern 
and  Southern  districts,  respectively,  of  tjie 
Indian  territory.  These  positions  were  created 
by  a  recent  act  of  congress,  to  the  end  that 
there  might  be  a  more  emcient 'administration 
of  justice  in  that  section  where  lawlessness  has 
had  free  course  in  recent  3rear8. 


Judge  Newby,  of  the  Pickaway  county  com- 
mon pleas,  is  hearing  the  case  of  George 
Palm  V.  P,  C,  Thomas,  Palm  is  suing  for 
$10,000  damages  alleged  to  be  due  for  injuries 
received  by  falling  off  a  horse  in  a. race  at  the 
Darbyville  fair  in  1889.  Thomas  owned  the 
fair  grounds  and  that  year  had  charge  of  the 
fair.  The  horse  ridden  by  Palm  fell  aown  and 
the  ground  taken  by  the  plaintiff  is  that  the 
track  was  faulty,  causing  the  horse  to  stumble. 


Deputy  Superintendent  of  Insurance  Fletcher 
of  Columbus,  has  been  in  Cincinnati  enforc- 
ing the  ruling  of  Attorney-General 'Richards, 
against  a  so-called  assessment  fire  insurance 
association,  which  was  doing  business  after 
the  plan  of  the  Toledo  associations  that  were 
dealt  with  summarily,  recently.  The  plan  con- 
sists of'  a  aemi-adoption  of  the  premium 
scheme  of  the  regular  insurance  companies, 
and  the  attorney-general  has  held  that  the  as- 
sessment associations  have  no  right  Under 
Ohio  laws  to  operate  in  that  manner.  The 
Cincinnati  association  in  question  has  been  do- 
ing a  business  by  offering  to  insure  property 
against  fire  by  the  payment  of  a  regular  stipu- 
lated sum  for  a  given  period  to  be  paid  at  the 
time  the  policy  was  written.  It  also  had  some 
trouble  about  the  meeting  of  its  liabilities 
there  being  losses  which  had  not  been  adjusted 
within  what  the  department  considered  a  rea- 
sonable time.  Colonel  Fletcher  withheld  the 
.  name  of  the  association,  as  he  gave  its  officers 
a  limited  timt  to  arrange  the  business  of  the 
concern,  if  they  can  do  so,  and  does  not^wish 
to  injure  its  business  if  it  changes  its  m-  thods 
in  accord  with  legal  requirements  and  settles 
up  its  claims  as  it  hopes  to  do.  If  it  does  not 
do  so  it  will  be  closed  up. 


The  case  of  the  CinciunaH  Street  Railway 
Company  v.  Alta  G,  Murray,  administratrix, 
went  up  from  Hamilton  county  to  the  Ohio 
supreme  court  recently.  John  L.  Murray  was 
killed  by  a  Baltimore  and  Ohio  Southwestern 
engine  which  ran  into  a  street  car,  upon  which 
Murray  was  riding.  His  wife  sued  for  $10,000 
damages  and  got  a  $3,000  verdict,  which  the 
circuit  court  affirmed. 


The  case  of  William  B.  Wood  against  the 
Big  Four  Railroad  company  was  brought  up 
to  the  supreme  court  from  Marion  comity 
recently.  Wood  lost  his  Hmb  by  being  struck 
by  a  Big  Pour  train  in  Marion,  and  sued  for 
$11,000  damages.  The  common  pleas  court 
gave  him  a  verdict  for  $5,800,  which  was  re- 
veraed  by  the  circuit  court 


The  circuit  court  of  Hamilton  county  re- 
cently decided  inr  a  single  opinion,  prepared  by 
Judge  Smith,  the  following  cases:  Emile  Werk 
V.  Wm,  H,  Christie;  Same  ^,  John  S,  Bishop 
and  Wm,  H.  Christie;  and  C.  Dierringer  y. 
Lipman  Levy, 

The  answera  in  the  court  below  were  stricken 
from  the  files  for  being  evasive,  and  thc^  review- 
ing court  found  no  error  prejudicial  to  the 
plaintiffs  in  error  in  such  actions,  inasmuch 
as  they  did  not  ask  leave  to  file  proper  ans'vers, 
but  elected  to  stand  on  the  cases  as  made  in 
the  rendition  of  the  judgments  against  them. 
"Such  pleading,"  says  the  court,  "should  cer- 
tainly be  discouraged  by  the  courts.'* 


Mra.  Lucy  J.  Wickham,  wife  of  John  W. 
Wickham,  Jr.,  of  Huron,  O.,  member  of  the 
firm  of  Wickham  &'Co.,  has  brought  suit 
against  the  estate  of  her  father,  the  late  Gen- 
eral John  W.  Sprague,  a  wealthy  railroad  man 
pf  Tacoma,  Wash.,  colonel  of  the  Seventh  0. 
V.  I.  during  the  late  war.  She  seta  claim  to 
1750,  with  interest  at  ten  per  cent  from  18^2, 
amounting  at  compound  interest  to  $12,009. 
She  alleges  that  her  father  sold  land  belong- 
ing to  her  lor  $750  and  fraudulently  devotee 
the  proceeds  to  his  own  use.  She  was  then 
an  infant  and  did  not  learn  of  the  transaction 
until  last  December.  The  executors  refused 
her  claim  and  she  accordingly  brings  suit 
The  general,  who  died  worth  $1,000,000.  left 
the  bulk  of  his  property  to  his  wife  and  sons, 
leaving  Mrs.  Wickham  but  a  small  amount 
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The  Missoari  lej^alature  has  barred  the  use 
of  the  plea  of  h3rptioU8m  in  the  defense  of 
criminals. 


A  bill  introduced  before  the  Massachusetts 
legislature  this  year  proposed  a  fine  of,five  dol- 
lars for  evtery  voter  who  fails  to  take  advantage 
of  the  right  of  suffrage. 


In  Howard  county,  Mo.,  a  learned  judge 
decided  that  certain  hogs  which  were  per- 
mitted to  run  wild  were  fertE  natun^,  and  any 
one  had  a  right  to  kill  'em  like  rabbits. 


An  Indian  on  the  Umatilla  reservation  in 
Oregon  has  won  a  judgment  of  |Q00  damages 
because  an  Indian  officer  sentenced  him  to  have 
bis  hair  cut  as  a  penalty  for  drunkenness. 


The  decision  of  the  circuit  court  of  Lucas 
county,  in  the  cases  of  the  Smead  Foundry  Co, 
T.  Abram  Chesbnmgh  and  The  Andrews  df 
Hitchcock  Co.<t  ann<ranced  by  Judge  Ha3mes, 
is  one  very  interesting  to  business  men,  espe- 
cially those  doing  business  under  a  charter. 

The  case  was  taken  to  the  circuit  court  on 
error  to  the  court  of  common  pleas  in  refus- 
ing to  set  aside  an  original  judgment  on  two 
cognovit  n6tea. 

The  nptes  were  given,  by  the  Smead 
Foundry  Co.  ^o  Abram  Chesbrough  bnd  1^,  S. 
Banmgardner,  and  Andrews  &  Hitchcock  Co., 
signed  by  John  E.  Wilkinson,  treasurer,  on 
t  e  order  of  Isaac  D.  Smead^  president  It  was 
claimed  that  Isaac  D.  Smead,  as  president  of  the 
Sm  ad  Foundry  company,  had  no  authority  to 
^rect  the  execution  of  the  notes  involved. 

The  circuit  court  took  the  view  of  the  case 
^t  the  president  of  a  corporation  has  no 
I^r  to  sign  or  direct  the  signing  of  an  in- 
Btmment,  binding^  the  company  either  by 
P^^^r  of  attorney  confessing  judgment,  or  the 
eowinhrance  or  transfer  of  the  company's 
property. 

The  court-referred  to  the  law  hi  Ohio  to  the 
*»ect  that  the  business  of  a  corporation  is 
''^^^  in  its  4>oard  of  trustees.  The  court 
held  that  in  the  absence  of  any  record  of  the 
official  action  of  a  board  of  directors  or  of  the 
stockholders  authorising  the  execution  of  the 
jotea,  or  even  ratifying  the  same,  tHe  notes 
^  not  been  properly  made,  and  that  there 

*w  roffieient  grounds  for  vacating  the  judg- 
ment O  J      o 


The  attempt  to  start  bull  fighting  in  Prance 
has  received  its  quietus,  the  courts  having  de- 
cided that  the  bull  is  a  doipestic  animal  and 
cannot  be  lawfully  tortured. 


The  Royal  Insurance  company  has  com- 
menced a  suit  in  the  common  pleas  court  at 
Cleveland. to  recover  $800  from  the  Cleveland 
and  Canton  Railroad  company.  It  appears 
that  a  bam  insured  by  the  plaintiff  company 
adjoined  the  railroad  tracks,  and  it  is  claimed 
that  sparks  emitted  from  the  engine  caused 
the  fire  and  a  loss  to  the  insurance  company  of 
$800;  This,  it  is  claimed,  was  due  to  the  neg- 
ligence of  the  railroad  company  and  the  Royal 
seeks  to  recover  on  that  ground. 


The  Home  Insurance  company  of  Ne^ 
York,-  in  the  district '  court  at  Wellington,^ 
Kan.,  has  secured  a  verdict  of  t'5,367  against 
the  Atchison,  Topeka  and  Santa  Pe  Railroad 
company  for  damages  sustained  in  a  fire  which 
burned  over  a  large  portion  of  the  town  of 
Mulvane  in  May,  1894.  It  was  claimed  that 
one  of  the  defendant  company's  locomotives 
set  the  fire.  The  railroad  people,  while  deny- 
ing liability,  paid  out  about  $12,000  to  citizens 
whos<:  property  was  destroyed  during  the  con^ 
flagration.  The  insurance  company  paid  its 
losses  in  the  fire  and  then  brbught  suit  against- 
the  Santa  Pe  to  recover. 


The  supreme  court  of  Michigsn  has  handed 
down  an  opinion  sustaining,  the  constitution- 
ality of  the  law  passed  at  the  present  session 
of  the  Michigan  legislature  making  it  unlaw- 
ful for  the  name  of  a  candidate  for  office  to 
appear  on  more  than  one  ticket  upon  the  offi* 
cial  ballot  Proceedings  were  commenced  to 
test  its  constitutionality  by  A.  M.  Todd,  Prohi- 
bition candidate  for  congress  in  the  third  dis- 
trict, who  was  indorsed  by  the  Populists.  The 
court,  however,  holds  that  the  law  does  not 
apply  tQ  him,  as  the  time  allowed  iiim  to  make 
a  selection  upon  which  one  of  the  tickets  he 
wquld  run,  after  his  nomination  on  more  than 
one  ticket,  had  expired  before  the  law  took 
effect.  Justice  Long  wrote  the  opiniouj^  with 
Justices  Hooker  and  Grant  concurring.  Jus-' 
tice  Montgomery  concurs  in  so  far  as  it  ap- 
plies to  candidate  Todd,  but  intimates  that  he 
is  not  in  accord  with  the  others  on  its  consti- 
tutionality. Justice  McGrath,  the  Democratic 
member  of  the  court,  now  a  candidate  for  re- 
election, did  not  sit 
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The  hab^ds  corpus  case  of  Eugene  V.  Debs 
and  others,  of  the  American  Railway  union, 
who  were  engaged  in  the  Chicago  strike  of 
last  summer  is  being  argued  in  the  United 
States  supreme  court.  Debs  and  those  asso- 
ciated with  him  contend  that  the  United  States 
circuit  court  had  no  jurisdiction  while  sitting 
as  a  court  of  equity  to  restrain  them  by  in- 
junction in  proceeding  with  the  strike,  and 
ask  for  a  writ  of  kadeas  corpus  for  their  re- 
lease. 


Judge  Baker,  in  the  United  States  court  at 
Indianapolis,  decided  in  the  case  of  the 
National  Harrow  company  of  Kalamazoo, 
Bdfich.,  against  Quick  &  Landahl,  of  Chester- 
ton, Ind.,  that  the  plaintiff  was  an  unlawful 
organization.  The  National  Harrow  cgmpany 
(a  trust)  sought  to  enjoin  the  defendants  from 
selling  an  infringement  of  tlie  "spring  tooth" 
harrow  patents.  The  defense  was  ti  at  the 
plaintiff  was  an  unlawfully  organized  corpora- 
tion ;  that  it  was  organized  contrary  to  public 
policy.  Judge  Baker  sustained  this  position, 
saying  that  as  a  court  he  would  not  lend  coun- 
tenance to  it  The  suit  was  also  dismissed  be- 
cause no  infringement  was  shown. 


Two  important  tax  law  decisions  were  ren- 
dered in;  Ohio  yesterday.  One  at  Cincinnati 
by  the  circuit  court,  declares  the  Dodge  inherit- 
ance tax  law  unconstitutional,  and  the  other  at 
Columbus  by  the  supreme  court,  affirms  the 
validity  of  the  Rawlings  tax  law,  providing  for 
taxation  of  both  raw  materials  and  finished 
products,  in  the  hands  of  manufacturers. 


The  supreme  court  adjourned  yestefday  for 
its  spring  vacation,  and  will  meet  again  April 
8.  Before 'departing  the  court  an  pounced  that 
hereafter  it  will  meet  in  two^  divisions  for  the 
hearing  .of  cases  in  oral  argument  One  di«ri- 
sion  will  sit  in  the  hall  of  the  House  of  Repre- 
sentatives, and  the  other  in  the  supreme  court 
room.  This  is  an  important  decision  and  will 
facilitate  the  business  before  the  court  ver^ 
much. 

There  will  now  be  four  cases  set  for  o^al 
.  argument  each  day  instead  of  two,  as  hereto- 
fore, and  the  docket  brought  up  to  date  with 
rapidity. 


A  very  interesting  question  bearing  upon 
the  Sunday  closing  law  will  come  before  the 
supreme  court  of  Ohio,  leave  to  file  a  bill  of 
exceptions  being  granted  on*  the  23d  inst  in 
the  case  of  Tk€  State  v.  JiAn  T,  Heibel,  of 
Pike  county,  upon  the  motiou  of  Prosecuting 
Attorney  Charles  M.  Caldwell,  of  that  county. 
Heibel's  saloon  was  open  on  Sunday  and  men 
passed  in  and  out  by  a  side  door.  Caldwell,  as 
prosecuting  attorney,  asked  the  court  to  hold 
that  the  evidence  of  men  passing  in  and  out  was 
proof  that  the  place  was  open  aud  sales  made. 
The  court  refused,  ruling  that  the  egress  and 
ingress  must  be  by  the  usual  entrance  in  order 
to  allow  such,  a  ruling.  The  state  excepted 
and  the  supreme  court  will  now  be  asked  to 
pass  upon  the  subject  If  it  Upholds  the  prose- 
cuting attorney  it  will  have  a  very  important 
effect  upon  the  enforcement  ot  the  Sunday 
closing  law. 


LEGAL  INSANITY. 

[Franklin  Common  Pleas.] 

■  Statb  op  Ohio  v.  Gborcb  Kalb. 

[Charge  delivered  to  the  jury  DecemWr, 
1894.] 

1.  A  person  indicted  for  an  offense  is  not 
sane,  in  the  sense  of  that  term  as  it  is  used  iu 
section  7240  of  the  Revised  Statutes,  when  he 
has  not  sufficient  knowledge,  reason,  and 
mental  capacity  to  understand  his  act,  charged 
to  be. criminal,  was  intrinsically  wrong,  or 
having  sufficient  mental  capacity  to  distin- 
guish jight  from  wrong,  he  has  not  sufficient 
will  power  to  refrain  from  doing  the  wrong. 

2.  A  person  may  be  mentally  insane,  aud 
yet  not  legally  insanCi 

PUGH,  J. 

Gentlemen  of  the  Jury :  You  were 
sworn  to  try  the  short,  sharp  and  narrow 
issue,  whether  George  Kailb,  the  defend- 
ant in  a  pending  homicide  case,  was,  on 
last  Thursday,  sane  or  not  sane.  The 
issue  was  made  up  in  a  proceeding  au- 
thorized by  the  statute,  at  any  time  before 
sentence. 

In  this  proceeding,  as,  in  most  litigated 
cases,  are  involved  two  kinds  of  qu^" 
tions  :  questions  of  law  and  questions 
of  fact.  It  is  the  exclusive  province  and 
duty  of  the  court  to  decide  the  former. 
It  is  yours  to  decide  the  latter,  subject 
to  the  application  of  the  law,  as  it  shall 
be  given  to  you  by  the  court.  It  '^^  f^ 
your  duty  to  obey  the  instructions  of  tne 
court,  touching  the  matters  of  law.  1^ 
the    instructions    of  the  court  and  tiie 
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arguments  of  the  attorneys  do  not  ac- 
cord on  these  questions,  it  is  your  duty 
to  disregard  their  arguments  and  exclude 
from  your  minds  all  impressions  lodged 
there  by  such  arguments.  It  is  compe- 
tent for  the  court  to  aid  you  in  deciding 
the  questions  of  fact,  by  summing  up 
the  salient  evidence  offered ;  that  is,  '*by 
recalUng  to  your  recollection  the  testi- 
mony, by  collating  its  details,  by  sug- 
gesting grounds  of  preference,  where 
there  is  a  contradiction,  by  eliminating 
the  true  points  of  inquiry  by  resolving 
the  evidence  into  its  simplest  elements, 
and  by  showing  the  bearing  of  its  several 
parts  and  its  combined  effect,  stripped  of 
every  consideration  which  might  other- 
wise confuse  or  mislead  you.*' 

But,  let  it  be  distinctly  understood 
that  what  I  may  say  about  the  questions 
of  fact,  is  not  designed  to  fetter  the 
exercise  of  your  independent  judgment 
in  deciding  them.  Nor,  is  it  intended 
to  release  you  from  the-duty  and  re- 
sponsibility of  deciding  them.  The 
observations  and  suggestions  which  may 
be  made  upon  these  questions,  will  be 
merely  advisory,  to  aid  you  in  the  as- 
certainment of  the  truth.    ,  , 

The  issue  of  insanity  is  a  delicate  and 
perplexing  one,  because  it  involves  a 
definition  of  insanity,  and  the -detection 
of  insanity  from  the  conduct  of  an  in- 
dividual. 

What  is  insanity?    Generally,  it  has 
been  defined  to  be  a  disease  of  the  mind; 
"a  disease  of  the  organ    that    thinks.'* 
But.  what  is  the  mind  ?    What  is  the  or- 
gan that  thinks?    It  is  a  "subtle  essence," 
which  is  not  cognizable  to  the  senses  of 
the  outsider  or  observer.     It  cannot  be 
subjected  to  analysis  as  long  as  it  is  liv- 
itig.  It  cannot  be  inspected  by  either  lens 
ormicroscopie,or  measured  by  any  instru- 
ment.. The.  molecular    changes    which 
accompany  thought,  it  is  said,  cease;  at 
death;  and,    while    living,  the  physical 
functions  of  the  brain  can  only  be  guessed 
at    It  has  been  claimed  that  insanity  is 
such  a  derangement  of  the  mental  facul- 
ties of  the    person   whose  sanity  is  in 
question,  that  he  is  unable  to  reason  cor- 
rectly.   But  it  differs  so  much  in  kind 
and  degree,  that  medical    science    has 
never  been' able  to  fwmulate  a  definition 
precise  enough  to  be  useful  in  the  vary- 
ing circumstances    of  each    individual 


case.  Medical  men,  whose  labors 
and  studies  are  in  the  line  of  mental 
disorders,  do  not  agree  as  to  the 
definition  of  insanity,  or  as  to  the 
existence  of  it,  in  any  particular 
case.  Dr.  Hammond,  in  his  work  on 
Diseases  of  the  Nervous  System,  defines 
insanity  to  be  "a  manifestation  of  dis- 
ease of  the  mind,  characterized  by  a 
general  or  partial  derangement  of  one  or 
more  of  the  faculties  of  the  mind,  and  in 
which,  while  consciousness  is  not  abol- 
ished, mental  freedom  is  perverted, 
weakened  or  destroyed." 

One  of  the  medical  witnesses  who 
testified,  said  that  this  definition  was 
scientifically  accurate. 

But  all  this  is  too  abstract  and  general 
for  practical  purposes.  The  trouble,  tlie 
defect,  in  all  the  definitions  that  have 
been  framed  by  medical  science,  is  that 
they  do  not  define.  What  we  want  is  a 
working  definition;  a  legal  definition; 
a  definition  that  will  aid  us  in  forming  a 
correct  judgment  in  this  very  proc^- 
ing.    The  law  supplies  that  want. 

The  law's  definition  of  insanity,  how- 
ever, does  not  harmonize  with  the 
conclusions  of  medical  science. 

I  borrow  from  another  judge  observa- 
tions which  are  apropos  in  this  proceed- 
ings. "On  both  sides  of  an  invisible 
line  are  multitudes  of  cases  where  it  is 
impossible  to  say  with  confidence 
whether  the  mind  is  sane  or  insane. 
But,  when  the  question  of  responsibility 
is  presented  in  a  court,  there  is  an  im- 
perative necessity  for  debiding,  and  the 
further  necessity  of  deciding  it  by  rule. 
An  arbitrary  line,  if  none  can  be  discov- 
ered, must  be  drawn.  It  must  be  drawn 
so  as  to  be  certain,  comprehensible  and 
broad;  certain  enough  for  the  conduct 
of  life;  comprehensible  enough  to  be 
clearly  explained  to  a  jury  of  twelve 
plain  men ;  and  broad  enough  to  cover 
many  cases  without  confftsing  unskilled 
minds  by  minute  distinctions.  The 
refinements  of  medical  science  must  be 
pretermitted.  The  first  necessity,  in  the 
administration  of  justice,  must  be  con- 
sidered, and  that  is  the  safety  of  tlie 
community,  the  protection  of  the  greater 
and  more  valuable  portion  of  the  com- 
munity who  are  not  insane.  A  rule 
must  be  laid  down,  which  will  not  have 
the  effect  of   letting    criminals    escape 
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punishment  through  the  bewilderment 
of  juries.  Tenderness  to  the  weak,  how- 
ever commendable  in  itself,  is  not  to  be 
so  stretched  as  to  endanger  the  lives  or 
even  the  property  of  the  public."  These 
are  some  of  the  reasons  which  inspired 
a  legal  definition  of  insanity  and  made  it 
a  virtue  of  necessity  and  a  dictate  of  wis- 
dom, and  I  will  now  explain  it  to  you. 

The  term  **  sane,"  used  in  the  lan- 
guage of  the  statute  under  which  this 
proceeding  is  being  held,  is,  in  its  mean- 
ing, the  opposite,  the  contradiction,  of 
the  term  "insane."  The  latter  is  the 
equivalent  of  the  words  •*'  not  sane." 
Both  of  these  words  have  an  established 
legal  meairing  in  the  state  of  Ohio.  .  As 
usccl"  «n  Criminal  cases,  the  term  **  in- 
sane" signifies  that  when  the  accused 
has  not  •'sufficient  knowledge,  reason, 
power  and  mental  capacity  to  under- 
stand that  his  act,"  which  is  charged  to 
be  criminal  in  its  character,  was  intrin- 
sically wrong,  he  is  not  responsible.  A 
sane  person,  therefore,  is  one  who  has 
sufficient  knowledge,  power  and  judg- 
ment to  distinguish  right  from  wrong; 
or,  having  such  mental  power,  has  suffi- 
cient will  power  to  refrain  ffom  doing 
the  wrong  when  the  alternative  is  pre- 
sented to  him.  This  is  the  interpreta- 
tion which  must  be  given  to  the  words 
"sane"  and  "not  sane,"  used  in  the 
statute  under  which  this  inquiry  is  be- 
ing held.  This  is  the  meaning  which 
these  words,  or  their  equivalents,  will 
bear  to  you  whenever  used  in  the  con- 
text of  this  charge. 

The  question  then  is,  had  George 
Kalb,  on  last  Thursday,  sufficient  judg- 
ment, intelligence,  reason  and  mental 
power  to  perceive  the  difference  between 
right  and  wrong?  or,  having  such  judg- 
ment, reason,  intelligence  and  mental 
power,  had  he  sufficient  will  power  to 
refrain  from  doing  the  wrong? 

This  is  the  test  which  you  must  apply 
t9  the  facts  proved,  in  deciding  the  issue 
which  has  been  submitted  to  you.  It  is 
a  question  of  the  responsibility  of 
George  Kalb  for  his  actions.  It  is  not  a 
question  whether  hie  was  then  medically 
insane  ;  because  he  may  have  been  med- 
ically insane,  and  yet  have  -iiad  a  suffi- 
cient perception  of  the  difference  between 
right  and  wrong  to  make  him  rtrsponsi- 
ble.     A  man  may  be  medically  insane, 


Insane  according  to  the  conclusions  of 
medical  science,  and  yet  be  responsible 
for  his  actions,  in  law.  Indeed,  it  is 
generally  true  that  mental  unsoundnes*^ 
does  not  necessarily  bring  with  it,  irre- 
sponsibility for  crime. 

The  suggestion  was  made,  during  the 
trial,  from  evidence  elicited,  that  in  all 
insane  asylums,  rules  have  been  adopted 
for  the  government  of  their  inmates. 
That  is  true;  and  they  are  restrained 
from  violating  those  rules  by  a  fear  of 
punishment.  But  it  is  also  true,  that 
there  are  hundreds  of  those  inmates, 
who  so  far  as  you  know,  if  they  had 
been  guilty  of  committing  crimes,  mi^ht, 
in  law,  be  responsible  for  having  com- 
mitted them,  because  they  had  sufficient 
mental  capacity  to  distinguish  between 
right  and  Wrong.  They  were  not  ex- 
cluded, and  could  not  be  excluded,  under 
the  statutes  of  the  different  states,  be- 
cause they  possessed  that  knowledge. 

It  is  not  a  question  here  whether 
George  Kalb  had,  on  last  Thursday,  a 
weak  mind  or  a  low  grade  of  intelli- 
gence ;  for  those  conditions  may  be  per- 
fectly consistent  with  sanity  in  the  legal 
sense.  Weakness  of  mind  is  relative. 
It  is  not  absolute.  Weakness  of  mind, 
which  falls  short  of  that  nature  and  de- 
gree that  it  abolishes  mental  freedom,  t>r 
that  renders  the  person  whose  sanity  is 
in  question,  incapable  of  distinguishing 
between  right  and  wrong,  would  be 
wholly  insufficient  to  justify  a  verdict  of 
insanity. 

"Nature,"  it  has  been  said,  "  makes  no 
leaps,"  and  from  the  most  powerful  intel- 
lect to  the  idiot,  "there  is  a  cootinuous, 
unbroken  and  imperceptible  descent." 
Every  person,  whose  intellect  is  inferior 
to  the  most  powerful  intellect,  has  a 
weaker  mind  than  those  who  belong  to 
the  grade  next  above  him;  but  he  is  nqt, 
for  that  reason,  irresponsible  for  his  ac- 
tions, for  his  crimes. 

Nor  is  it  a  question  in  this  proceeding, 
whether  George  Kalb  had  peculiarities. 
One  of  the  ablest  writers  upon  insanity 
has  declared,  what  accords  with  common 
observation,  and  common  experience, 
that  there  are  many  persons,  who,  with- 
out being  insane,  exhibit  peculiarities  of 
conduct,  thought  and  feeling.  They 
come  from  families  in  which  either  in- 
sanity or  other  nervous  diseases  exist. 
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They  may,  or  they  may  not  become  in- 
sane. 

The  knowledge  of  right  and  wrong 
test  has  been  assailed  by  medical  writers 
with  vigor,  with  great  vehemence,  and 
with  intemperance  by  some;  but  it  has 
successfully  resisted  all  of  these  assaults, 
and  it  is  now  the  established  test,  the 
established  law,  all  over  this  country, 
and  especially  in  the  state  of  Ohio. 
Taking  into  account  everything  that  is 
pertinent  to  be  considered,  it  is  the 
wisest,  the  safest,  and  the  most  easily 
applied  test  that  has  ever  been  devised 
by  the  human  intellect.  It  is  the  rule 
of  law  by  which  you  must  be  governed 
in  deciding  this  case. 

As  to  the  proof  of  sanity : 

The  condition  of  George  Kalb's  mind 
on  last  Thursday  must  be  inferred  from 
its  outward  manifestations,  and  they  are 
to  be  discovered  from  his  language  atfd 
conduct.  By  them  his  thoughts  and 
emotions  must  be  read.  A  large  majority 
of  mankind,  as  everybody  knows,  without 
'  any  evidence  to  prove  it,  are  sane.  Even 
the  extremists,  who  endeavor  to  impute 
insanity  to  the  largest  number  of  man- 
kind, do  not  claim  that  over  one  out  of 
every  five,  is  insane. 

Have  George  Kalb's  language  and 
conduct,  his  thoughts  and  emotions  har- 
monized with,  or  harshly  contradicted, 
the  language  and  conduct,  the  thoughts 
and  emotions  of  a  large  majority  of  the 
people  who  are  sane,  as  you  know  them? 
That  is  the  process  of  reasoning  by 
which  you  are  to  form  a  judgment  as  to 
whether  he  was  then  sane  or  insane. 

This  being  the  mode  of  considering 
the  question,  evidence  of  his  conduct 
and  language  at  di£ferent  times  and  on 
different  occasions  was  admissible  and 
was  admitted  for  your  consideration. 
The  more  extended  the  view  of  his  life, 
the  safer  must  be  the  judgment  formed 
,  of  him.  Everything  relating  to  his 
physical  or  mental  life  was  relevant,  be- 
cause a  conclusion  as  to  the  insanity  of 
any  person  must  rest  on  a  large  number 
of  facts.  Evidence  as  to  his  mental  con- 
dition at  the  time  his  wife  was  killed, 
and  for  two  years  back*of  the  present 
time,  was  admissible,  and  was  admitted, 
because  it  may  cast  a  prospective  light 
npon  his  intellectual  condition  on  last 
Thursday. 


Another  reason  for  the  competency  of 
this  evidence  exists  in  the  fact  that  the 
disease  of  insanity  is  of  slow  growth  and 
of  indefinite  continuance,  and  hence  the 
longer  the  period  through  which  its  de- 
velopment is  watched,  the  safer  and  the 
wiser,  and  the  more  just  must  be  the 
judgment  formed  upon  that  question. 

Many  of  the  witnesses  who  testified 
before  you,  delivered  opinions,  touching 
the  sanity  or  insanity  of  George  Kalb. 
The  efiect  and  weight  to  be  given  by 
you  to  those  opinions  must  depend  upon 
the  relevancy,  the  stringency,  the  force 
and  value  of  the  reasons  and  facts  upon 
which  the  witnesses  based  their  opinions; 
and  I  affirm  this  to  be  true  as  well  of 
the  opinions  delivered  by  the  medical 
experts  as  of  the  opinions  delivered  by  the 
non-professional  witnesses.  You  are  not 
obliged  to  follow  and  adopt,  or  absorb 
and  make  your  own,  any  of  the  opinions 
so  delivered.  They  are  part  of  the  evi- 
dence which  you  must  consider,  but  you 
are  not  bound  to  reach  the  same  conclu- 
sions the  witnesses  did. 

Our  supreme  court,  whose  decisions 
on  questions  of  law  must  be  adopted  by 
all  of  us,  has  declared  that  it  would  be  a 
farce  for  a  jury  to  decide  a  question  of 
insanity   upon    the    mere  "strength   of 
medical  opinions,"  especially  when  the 
strength  depends  upon  the  larger  num- 
ber of   medical   opinions  or  witnesses; 
that  such  evidence  should  be  given  with 
care  and  caution,  and  should  be  received 
with  caution  by  a  jury;  and  "that  in  nine 
cases  out  of  ten,  it  would  be  utterly  un- 
safe for  either  court  or  jury  to  follow  or 
adopt  the  conclusions  of  the  medical  ex- 
perts on  either  side."    The  opinion  of  a 
physician   who  is  conversant   with  the 
disease    of     insanity    and      who     has 
had  liberal  opportunities,   by   his  own 
observation,  to  become  acquainted  with 
the  personal  habits,   conduct  and  lan- 
guage, and  the  appearance  of  the  person 
whose  sanity  is   in   question,  and   who 
does  not  deliver  his  opinion  for  the  pur- 
pose of  shoring-up  some   preconceived 
notion,  or  pride  of   opinion,   is  of  un- 
doubted value.     The  opinions  of  such 
witnesses  may  aid  a  court   or  jury   in 
regard  to  the  extent  and   influence  of 
facts  which   lie  out  of  the   observation 
and   experience    of  people    in   general. 
But  the  opinion  of  a  physician  who  has 
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not  studied  the  progress  of  the  direase 
in  the  patient,  and  who  has  had  limited 
opportunities  for  observing  the  personal 
habits,  conduct  and  experience  of  the 
person  whose  sanity  is  in  question,  is  of 
very  little,  if  of  any  value.  It  would  be 
unwise  to  place  any  reliance  upon  the 
evidence  of  facts  gathered  from  a  short 
interview,  or  even  from  a  couple  of  short 
interviews.  For  the  same  reason  it 
would  be  unsafe  for  you  to  decide  the 
issue  upon  your  own  observations,  made 
during  this  trial,  because  the  time  is  too 
short. 

The  evidence  shows  that  insanity  may 
be  shammed,  and  that  the  type  or  phase 
of  insanity  which  can  be  feigned  with 
the  most  facility,  is  that  of  melancholia. 

Evidence  in  i  elation  to  the  killing  of 
Kalb's  wife  was  admitted,  and  for  an 
obvious  reason. '  Courts  have  frequently 
observed,  and  declared,  that  the  claim  of 
insanity  has  been  abused  in  criminal 
cases.  It  is  a  claim,  or  a  defense,  that  is 
all  right  when  it  is  satisfactorily  proved; 
but  it  has  been  abused,  and  especially 
when  the  evidence  against  the  accused 
rendered  any  other  defense  hopeless. 
This  evidence  about  the  homicide,  was 
therefore  admissible  for  the  purpose  of 
showing  whether  the  evidence  against 
Kalb  rendered  any  other  defense  hope- 
less, and  to  show  whether  he  had  a 
motive  for  shamming  insanity. 

I  am  also  justified  by  the  evidence 
in  saying  that  a  careful  observation,  made 
by  competent  medical  men,  extending 
over  a  considerable  period  of  time,  with 
a  view  of  marking  the  progress,  which 
the  disease,  if  unfeigned,  would  make  in 
one  direction  or  the  other  either  to  the 
total  dissolution  of  Kalb's  mind,  or  to  a 
state  of  improvement,  would  be  success- 
ful in  detecting  any  artifice  or  trick  that 
may  have  been  resorted  to,  or  in  estab- 
lishing the  real  fact  of  a  disease  of  in- 
sanity. Is  there  any  surer  way  of  de- 
tecting a  simulated  case  of  insanity  from 
a  veritable  case  of  insanity?  But  the 
evidence  here  fails,  utterly  fails,  to  show 
that  any  of  the  doctors  who  testified 
except  one,  made  that  sort  of  an  ob:.er- 
vation. 

Evidence  tending  to  show  insanity  in 
one  of  the  ancestors,  and  a  brother  and 
an  uncle,  of  George  Kalb's  was  admitted 
as  pertinent ;  but  it  is  not  allowable  for 


you  to  infer  that  he  was  insane  on  last 
Thursday  from  this  testimony  alone. 

If  the  other  testimony  that  has  been 
offered,  tends  to  show  insane  conduct  on 
his  part,  at  that  time,  then  this  evidence 
tending  to  prove  an  inherited  tendency 
to  ins^ity,  would  be  corroborative  of 
that  evidence,  and  it  can  be  used  for  that 
purpose,  and  for  no  other  purpose. 

After  all,  in  the  last  analysis  of  the 
evidence,  you  must  exercise  your  oi¥n 
good  sense,  intelligence  and  judgment, 
in  determining  whether  George  Elalb 
was  sane  or  insane.  You  must  form 
your  own  opinions  from  all  the  evidence^ 
taking  into  consideration,  and  giving  due 
weight  to,  the  opinions  which  have  been 
put  in  testimony. 

A  sister  and  a  brother  of  George  Kalb 
testified.  Both  of  them,  gave  explicit 
opinions  that  George  Kalb  was  insane. 
In  weighing  their  evideUce  you  must 
take  into  account  what  opportunities 
they  have  had  for  observing  the  recent 
conduct,  appearance  and  habits  of 
George  Kalb,  The  sister  only  came 
here. last  Monday  week,  and  you  may 
take  into  account  the  limited  opportunity 
which  she  has  had  to  discover  his  recent 
conduct  and  habits,  and  determine 
whether  her  opinion  so  far  as  it  is 
founded  upon  recent  observation  is  of 
any  value  in  determining  the  question 
submitted  to  you.  In  weighing  the 
testimony  of  both  of  these  witnesses,  it 
is  your  duty  to  take  into  consideration 
their  relationship  to  George  Kalb  and 
their  probable  interest  in  the  result  of 
your  verdict.  The  highest  interest 
wliich  any  man  or  woman  can  have  in 
this  life,  short  of  the  great  hereafter,  is 
that  interest  which  they  have  in  their 
own  lives;  and  the  next  highest  interest 
which  they  can  have,  is  in  that  of  the 
life  of  some  dear  relative,  such  as  a  hus- 
band or  wife,  father  or  mother,  son  or 
Qaughter,  brother  or  sister.  Persons 
thus  related,  and  thus  interested,  have 
been  known,  when  giving  testimony  in 
controversies,  to  color,  to  pervert  and 
withhold  facts,  and  to  even  testify  falsely. 
It  is  for  you  to  determine  whether  the  >'j 
witne.  ses,  or  either  of  them,  have  in 
giving  their  tc«^timony  been  biased,  in- 
fluenced or  controlled  by  their  relatiou- 
s^np  to  Georgf  ^valb.  or  their  interest  in 
the  result  of  this  proceeding. 
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One  of  the  doctors  who  testified  for 
the  defeddant,  Dr.  Wilson,  said  that  he 
was  unable  to  say,  whether  the  mental 
disorder  of  George  Kalb  affected  his 
judgment,  or  rendered  him  unable  to  dis- 
tinguish right  from  wrong. 

Another  doctor  who  testified  for  the 
defendant — Dr.  Rowles — said  that  in 
his  opinion,  George  Kalb  was,  in  a 
measure,  able  to  distinguish  right  from 
wrong.  Taking  that  testimony  alone,  it 
would  not  authorize  you  to  return  a  ver- 
dict of  insanity. 

Another  doctor.  Dr.  Dick,  who  testi- 
fied for  the  state,  said  that  he  was  unable 
to  say  whether  George  Kalb  was  sane  or 
insane.  All  the  other  doctors  who  testi- 
fied for  the  defendant,  delivered  opinions, 
more  or  less  explicit,  that  Kalb  was  in- 
sane. The  inquiry  was  not  propounded 
to  them  as  to  whether  tbey  thought  he 
had  sufficient  mental  perception  to  dis- 
tinguish the  difference  between  right  and 
wrong,  but  a  reasonable  inference  is  that 
their  testimony  means  that;  that  is,  that 
in  their  opinion,  he  did  not  have  that 
mental  ability;  and  that  is  the  construc- 
tion which,  in  fairness  to  George  Kalb, 
I  place  upon  their  testimony. 

In  weighing  the  testimony  of  all  these 
doctors,  it  is  your  duty  to  take  into  con- 
sideration the  very  limited  opportunities 
which  they  have  had  for  observing  the 
progress  of  the  disease,  studying  and  ob- 
serving the  conduct,  appearance  and 
habits  of  Kalb. 

As  to  the  burden  of  proof:  The  law 
presumes  every  person  to  be  sane,  until 
the  contrary  be  proved.  The  law  pre- 
sumes that  George  Kalb  was,  on  last 
Thursday,  sane,  until  the  contrary  be 
proved;  and  that  contrary  condition 
niust  have  been  established  by  a  prepon- 
derance of  the  evidence.  It  was  incum- 
bent upon  him,  or  rather  upon  his  at- 
torneys, to  establish  to  your  satisfaction 
his  insanity,  at  that  time,  by  a  prepon- 
derance of  the  evidence.  That  is  to  say, 
that  he  did  not  then  have  sufficient 
knowledge,  judgment  and  intelligence  to 
discern  the  difference  between  right  and 
wrong;  or,  having  that  ability,  that  he 
^ad  ;iot  sufficient  will  power  to  refrain 
from  doing  the  wrong,  if  the  alternative 
had  been  presented  to  him. 

If  the  evidence  offered  in  this  proceed- 
ings is  evenly  balanced  upon  that  subject, 


you  must  return  a  verdict  that  he  was 
then  sane.  If  the  inference  of  sanity 
can  be  just  as  easily,  and  as  reasonably, 
drawn  from  the  evidence,  as  the  inference 
of  insanity,  it  is  your  plain  duty  to  give 
the  preference  to  the  inference  of  sanity. 
If  the  evidence  which  has  been  offered 
leaves  you  in  doubt  upon  that  question, 
it  is  also  your  manifest  duty  to  return  a 
like  verdict,  that  he  was  sane.  Nothing 
short  of  a  preponderance  of  the  evidence 
can,  or  should,  justify  you  in  returning  a 
verdict  that  he  was  insane. 

It  is  true,  gentlemen  of  the  jury,  that 
it  would  be  a  grave  thing,  proba- 
bly a  grave  wrong,  to  put  this  de- 
fendant to  his  trial  ifor  homicide  when 
he  was  incapable  of  instructing  his  coun- 
sel or  preparing  his  defense  for  the  trial, 
and  of  testifying  in  his  own  behalf.  But, 
on  the  other  hand,  you  should  carefully 
guard  against  giving  him  an  opportunity 
for  shamming  insanity;  and  in  this  way, 
or  by  yourselves  drawing  false  deduc- 
tions and  inferences  from  the  testimony, 
to  pervert  the  course  of  justice  for  even 
one  hour.  The  legislature  never  in- 
tended, in  the  enactment  of  the  statute 
under  which  you  were  impaneled,  to  al- 
low a  jury,  in  a  proceeding  like  this,  to 
"subduct"  a  prisoner,  who  was  able  to 
distinguish  right  from  wrong,  away  from 
the  jury  and  the  verdict  in  the  main  case.  . 
There  would  be  less  injury  done  by  the 
commission  of  an  error  on  your  part 
against  the  defendant,  than  there  would 
be  by  an  error  committed  against  the 
state,  in  deciding  this  issue;  because,  as 
the  main  case  will  probably  not  be  tried 
for  several  weeks,  the  disease,  if  un- 
feigned, will  surely,  in  that  time,  develop 
to  its  worst  stage;  and  because,  even 
after  conviction,  this  inquiry  may  be  re- 
peated, if,  in  the  opinioi\  of  his  counsel, 
it  should  become  necessary. 

It  only  requires  nine  of  your  number 
to  concur  in  the  verdict  that  may  be  re- 
turned. If  nine  of  you  agree  in  either 
conclusion,  that  becomes  the  verdict  of 
the  whole  jury  and  should  be  returned 
accordingly. 

C.  C.  Williams,  Prosecuting  Attorney, 
and  C.  D.  Savirrs,  Assistant  Prosecuting 
Attorney,  for  the  State. 

T.  E,  Pour II  and  Ivor  Hughes,  for 
Defendant. 
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SUPREME  COURT  OF  OHIO. 
Official  Report  of  Cases  Decided. 


Tuesday,  March  96, 1895. 

Causes  on  the  General  Docket  to  and  includ- 
ing No.  3465,  are  called  and  marked  submitted. 

General  Docket. 

2848.  Mary  A.  Parsons  et  al.  v.  Jacob  H.  Par- 
sons et  al.  Error  to  the  circuit  court  of  Trum- 
bull county. 

Shauck,  J. 

In  the  partition  of  the  lands  of  an  intesUte 
among  Ids  children  and  the  children  of  a  de- 
ceased son,  the  portion  which  the  latter  in- 
herit should  be  charged  with  an  advancement 
made  to  their  father  by  such  intestate. 

Judgment  affirmed. 

Spbar,  J.,  not  sitting. 

2821.  The  Cleveland  Leader  Printing  Co.  v. 
Arnold  Green.  Error  to  the  circuit  court  of 
Cuyahoga  county. ' 

Bradbury,  J. 

1.  The  province  of  a  nunc  pro  tunc  entry  is 
to  correct  the  record  of  the  court  in  a  cause  so 
as  to  make  it  set  forth  an  act  of  the  court, 
which  though  actually  done  at  a  former  term 
thereof,  was  not  entered  upon  the  journal; 
and  it  cannot  lawfully  be  employed  to  amend 
the  record  so  as  to  make  it  show  that  some  act 
was  done  at  a  former  term,  which  might  or 
should  have  been,  but  was  not,  then  per- 
formed. 

2.  Whert  the  journal  of  the  circuit  court 
does  not  show  that  the  court  had  acquired 
jurisdiction  of  the  person  of  a  defendant  in 
error,  and  the  plaintiff  in  error  neglected  at 
the  hearing  of  the  cause  to  require  the  court 
to  inquire  into  and  pass  upon  the  question  of 
jurisdiction,  that  court  has  no  jurisdiction  at 
a  term  thereafter  to  make  the  inquiry  and  by  a 
nunc  pro  tunc  order  to  cause  such  record  to 
state  that  inquiry  was  made  at  a  former  term. 

Petition  in  error  dismissed. 

SpHar,  J.,  not  sitting. 

3090.  Jennett  Pratchett  v.  Eliza  A.  Marsh 
et  al.  Error  to  the  circuit  court  of  Licking 
county. 

Spear,  J. 

A  judgmeut  was  transferred  by  absolute  as- 
signment b)r  a  debtor  to  her  creditor  as  col- 
lateral securit]^.  The  creditor  thereupon  com- 
menced an  action  against  the  judgment  debtor, 
making  her  assignor  also  a  oarty.  The  latter 
answered  denying  that  any  aebt  was  due  from 
her  to  her  assignee,  and  sought  to  enforce  the 
judgment  in  her  own  ri^ht,  relying  upon  her 
denial  of  the  debt  to  plaintiff  as  giving  her  an 
equitable  ownership  of  the  judgment  The 
judgment  debtor  attacked  the  judgment  for 
fraud.  On  trial  the  common  pleas  found  in 
favor  of  the  judgment  debtor  and  decreed  that 
the  petition  of  plaintiff  and  the  cross^petition 
of  Uie  assignor  be  dismissed.  The  plain- 
tiff appealed  to  the  circuit  court    The  assighor. 


relying  upon  the  appeal  of  the  plaintiff  as  tak- 
ing up  the  whole  case,  did  not  appeal.  The 
circuit  court  refused  to  -entertain  the  claim  of 
the  assignor,  and  ordered  the  trial  to  proceed 
as  between  the  plaintiff  and  the  judgment 
debtor  alone. 

Held:  1.  By  the  assignment  the  assignee  be- 
came the  legal  holder  of  the  judgment,  clothed 
with  the  legal  title.    2.    The  interest  of  the 

glaintiff  and  t)iat  of  her  assignor  (if  any  she 
ad)  were  separate,  and  not  joint    Hence  the 
appeal  of  the  plaintiff  did  not  take  up  the  isr 
sue  tendered  by  her  assignor. 
Judgment  affirmed. 

2165  and  2616.  John  P.  Jelke  v.  A.  W.  Gold- 
smith, admr.,  de  boms  non  of  James  Robb,  de- 
ceased. Error  to  the  general  term  of  the  su- 
perior court  of  Cincinnati. 

BURKET,  J. 

1.  An  administrator  de  horns  non,  has  the 
right  and  power  to  sue  for  and  recover  the  as- 
sets of  the  estate  wherever  found. 

2.  A  decree  in  equity,  other  than  for  a  con- 
veyance, release  or  acquittance  of  title  to 
realty,  acts  only  in  personam,  and  does  not  exe- 
cute itself  so  as  to  transfer  personalty. 

3.  At  common  law  an  executor  or  adminis- 
tralor  has  power  to  sell  the  assets  of  the  estate, 
including  notes  and  mortgages,  without  an 
order  of  court;  and  a  purchaser  who  bn3rs  in 
good  faith  for  full  value,  without  notice  of  any 
bad  faith  or  wrong[ful  intention  on  part  of  the 
executor  or  administrator,  acquires  a  good 
title,  and  is  not  required  to  see  to  the  applica- 
tion of  the  purchase  money. 

4.  Until  the  amendment  of  section  6152, 
Revised  Statutes,  February  18,  1891,  the  com- 
mon law  was  in  force  in  this  state,  as  to  {he 
sale  of  notes  and  mortgages  taken  by  an  exec- 
tor  or  administrator,  payable  to  himself  in  his 
representative  capacity,  for  lands  of  the  estate  > 
sold  by  him. 

5  In  the  month  of  June,  1884,  K.,  adminis- 
trator of  R.,  sold  land  to  F.  by  order  of  court, 
and  received  one-third  of  tke  purchase  price 
in  cash,  and  notes  secured  by  mortgage  at  one 
and  two  years  for  the  balance.  In  the  month 
of  March,  1887,  after  both  notes  were  due,  he 
indorsed,  sold  and  delivered  the  notes  and  as- 
signed and  delivered  the  mortgage  to  J.i  and 
received  therefor  the. full  face  and  interest  of 
the  notes  in  money,  which  he  afterward  con- 
verted to  his  own  use;  but  J.  had  no  notice  of 
any  bad  faith  or  intended  wrongful  conversion 
of  the  proceeds  of  the  notes,  and.  the  transac- 
tion was  not  such  as  to  charge  him  with  such 
notice.  In  an  action  by  G.,  administrator  de 
bonis  non  of  the  the  same  estate,  against  T.  for 
the  recovery  of  the  notes  and  mortgage,  Neld: 
That  the  sale  of  the  notes  and  mortgage  by  K. 
to  J.  was  valid  and  passed  title  to  him. 

Judgment  reversed. 

2650.  Hattie  E.  J)ew  et  al.  v.  Thomas  Ried  et 
al.  Error  to  the  circuit  court  of  Fairfield 
county. 

Wn^UAMS,  J. 

1.  While  the  appropriate'  remedy  for  the 
contest  of  a  will  ts  now  by  civil  action,  the 
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rales  of  pleading  and  'procedure  tindey*  the 
code  wheti  inconsistent  with  special  statutory 
provisions  relating  to  such  contests,  are  inap- 
plicahl^,  ^nd  the  action  must  be  conducted  in 
conformity  with  such  special  provisions. 

2.  The  issue  to  be  made  up  and  tried  in  such 
actions,  having  been  prescribed  by  statute, 
cannot  be  vari^  or  restricted  by  averments  in 
the  pltadings,  but  must  be  the  same,  whether 
made  up  by  the  pleadings,  or  by  an  order  on  the 
journal  of  the  court,  viz :  *'  whether  the  writ- 
ing produced  is  the  last,  will  or  codicil  of  the 
testator,  oc  not" 

3.  Upon  the'trial  of  that  issue,  any  compe- 
tent evidence  tending  to  prove  that,  for  any 
reason,  the  instrument  in  contest  is  not  the 
valid  will  of  the  testator,  is  admissible,  and 
should  receive  proper  consideration  by  the  jury, 
although  '  the  specific  ground  of  contest  to 
which  the  evidence  relates  is  not  alleged  in  the 
petition. 

1  It  is  error  to  permit  counsel,  in  CLrv^u- 
ment  to  the  jury,  to  read  from  a  deposition 
taken  in  the  case,  but  not  put  in  evidence. 

Judgment  reversed. 

3S97.  Sarah  Smith  V.  George  B.  Hogg  et  al. 
Error  to  the  circuit  court  of  Licking  county; 

MtMSUAI«I«,  C.  J. 
I  Where  a  dormant  judgment  ds  revived  under 

I  section  5368,  Revised  Statutes,  it  does  not,  by 
virtue  of  its  revival,  become  a  lien  on  lands 
acquired  by  the  debtor  after  its  original  re- 
covery, unless^a  levy  is  made  thereon  either 
before  it  became  dormant  or  after  its  revivor. 
Whefe  made^after  the  judgment  is  revived,  the 
lien  dates  from  the  time  the  land  is  seized  in 
execution  and  not  from  the  time  of  the  revivor. 

Judgment  reversed,  and  cause  reiftanded  for 
further  proceedings. 

2659.  Ros8,Moyer&Co.  V.J.  W.  Sibley  et 
al.  Error  to  the  superior  court  of  CincinnatL 
Judgment  affirmed. 

2662.  Belford,  Clark  &  Co.  v.  TJhe  Hcnderson- 
Achert  Lithographihg  Co.  Error  to  the  supe- 
rior court  of  Cincinnati.  Judgment  affirmed. 

2667.  The  N.  Y.,  C.  &  St  L.  R.  R.  Co.  v. 
James  Phillips.  Error  to.  the  circuit  court  of 
Cuyahoga  county.    Judgment  affirmed. 

2676.  Charles  /^  Calhouta  v.  The  N.  Y.,  C. 
&  St  L.  R.  R.  Co.  Error  to  the  Circuit  Court 
of  Cuyahoga  County.  Judgment  revered. 
Bnrkett,  J.,  dissents. 

8653.  James  T.  Black,  receiver,  v.  Daniel 
Boyd.  Error  to  the  circuit  court  of  Franklin 
county.    Judgment  affirmed. 

4071  Pittsburg  and  Western  Railway  Co.  v. 
George  W.  Plenner.  Error  to  the  circuit  court 
of  Mahoning  county.    Judgment  affirmed. 

4137.  The  Lake  Shore  and  Michigan  South- 
cm  Railway  Co.  v.  Robert  Bycraft  Error  to 
the  circuit  court  of  Mahoning  county.  Judg- 
ment affirmed.  Shauck  and  Burket,  JJ.,  dissent 
Spear,  J.,  not  sitting. 

4176.  John  Montgomery  et  al.  v.  George  S. 
Clark.  Error  to  the  circuit  court  of  Wood 
county.  Judgment  affirmed.  Shauck  and 
Burket  JJ.,  dissent    Spear,  J.,  not  sitting. 


4262.  The  Buckeye  Supply  Co,  v.  The  Merid- 
ian National  Bank,  of  Indianapolis.  Error  to 
the  circuit  court  of  Hancock  county.  Dismissed 
on  consent  of  parties. 

4414.  The  City  of  Cincinnati  v.  Caroline 
Steinkanip.  Error  to  the  circjiit  court  of  Ham- 
ilton county.  Dismissed  by  plaintiff  in  error 
without  prejudice  to  a  new  proceeding. 

Motion  Docket. 
2364.  John  Anglim  et  al.  v.  The  Michigan 
Mutual  Life  Insurance  Compan^r.  Motion  by 
plaintiff  to  reinstate  and  for  additional  time  to 
file  printed  briefs  in  cause  No.  3430  on  the  gen- 
eral docket  Motion  allowed ;  brief  to  be  lied 
in  thirty  days. 

2369.  The  State  of  Ohio  v.  John  P.  Heibel. 
Motion  for  leave  to  file  a  bill  of  exceptions  to 
the  court  of  common  pleas  of  Pike  county. 
Motion  allowed. 

2370.  James  A.  Wing  v.  William  R.  Wing, 
executor,  et  al.  Motion  bv  plaintiff  to  rein- 
state cause  No.  4331  on  tke  general  docket 
Motion  overruled,  the  court  finds  no  errors  in 
the  record. 

%371.  William  McFarlin  et  al.  v.  Painesville 
National  Bank  et  al.  Motion  by  defendant  to 
advance  <:au8e  No.  4314  on  the  general  docket 
Motion  overruled. 

2372.  E.  G.  Krause  et  al.  v.  Daniel  L.  Mor- 
gan. Motion  by  plaintiffs  to  vacate  judgment 
in  cause  No.  4118  on  the  general  docket.  Mo- 
tion allowed  and  cause  resubmitted. 

2874.  TheC.,H.  &T>.  R.  R  Co.  v.  C.  W. 
Macklefresh,  administrator.  Motion  by  de- 
fendant to  advance  cause  No.  4378  on  the  gen- 
eral docket  Motion  allowed.  Demand  for 
oral  argument  noted. 

2375.  James  Robertson  v.  Albert  Demiug  et 
al.  Motion  by  defendant  for  leave  to  file  an- 
swer in  cause  No.  2687  on  the  general  docket 
Motiota  allowed. 

New  Caaas. 

Cases  filed  in  the  supreme  court  of  Ohio  since 
March  20, 1895. 

4435.  The  State  of  Ohio  v.  John  P.  Heibel. 
Exceptions  to  the  court  of  common  pleas  of 
Pike  county.  Charles  M.  Caldwell,  for  plaintiff. 

4436.  John  S.  Smith  V.  Abram  King.  Error 
to  the  circuit  court  of  Richland  county.  Brad- 
ford &  Moorhouse,  D.  Dirlam,  for  plaintiff. 

4437.  John  S.  Smith  v.  The  Mansfield  Sav- 
ings Bank.  Error  to  the  circuit  court  of 
Riehland  county.  Bradford  &  Moorhouse,  D. 
Dirlam,  for  plaintiff. 

4438.  Delila  F.  Kelley  v.  William  Barnett  et 
al.  Error  to  the  circuit  court  of  Columbiana 
county.  S.  G.  Cowgill,  J.  M.  Dickinson,  for 
plaintiff;  Fording  &  Harris,  W.  S.  Pottp,  for 
defendants. 

4439.  Anna  T.  Miller  v.  Catharine  Martin 
et  ^.  Error  to  the  circuit  court  of  Franklin 
county.    Friesner  &  Wright,  for  plaintiff. 

4440.  William  B.  Wood  v.  The  C,  C,  C.  & 
St.  L.  Ry.  Co.  Error  to  the  circuit  court  of 
Marion  county.  Scofield,  Durfee  &  Scofield, 
for  plaintiff. 
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4441.  Mekhior  J.  Schaal  v.  Edward  W. 
Heck.  Error  to  the  circuit  court  of  Uucas 
county.  Doyle,  Scott  &  Lewis,  for  plaintiff; 
J.  K.  Hamilton,  for  defendant. 

4442.  The  P..  C,  C.  &  St  L.  Ry.  Co.  v.  Har- 
ry D.  Sheppard.  Error  to  the  circuit  court  of 
Franklin  county.  Watson,  Burr  &  Livescy,  F. 
M.  Sackett,  for  plaintiff;  J.  W.  Mooney,  for  de- 
fendant 

4443.  The  Cincinnati  Street  Ry.  Co.  v.  Alta 
G.  Murray,  adnix.,  et  al.  Error  to  the  circuit 
court  of  Hamilton  county.  Paxton,  Warring- 
ton &  Boutet,  Kittredge,  Wilby  &  Simmons, 
for  plaintiff;  Bateman  &  Harper,  Harmon,  Col- 
ston, Goldsmith  &  Hoadly,  for  defendants. 

4444.  Daniel  E.  Reemsnyder  v.  John  Gait  et 
al.,  partners.  Error  to  the  circuit  court  of 
Stark  county.  W.  J.  Piero,  for  plaintiff; 
Clark  &  Ambler,  for  defendants. 

4445.  Catharine  Bashold,  admx.,  et  al.,  v. 
John  Pfumsteil,  guardian,  etc.,  et  al.  Error  to 
the  circuit  court  of  Cuyahoga  county.  Has- 
aenmueller  &  Bemis,  for  plaintiffs. 

4446.  Charies  Reiter  v.  The  State  of  Ohio 
ex  rel.  Rosa  Reiter.  Error  to  the  circuit  court 
of  Putnam  county.  Bailey  &  Bailey,  for  plain- 
tiff; J.  H.  Strahman,  W.  W.  Sutton,  for  de- 
fcndsait, 

CX>NSTITUTIO]!f  AL  LAW. 

Trials  in  a  County  Adjoining  the  one  where 

Offense  was  Committed. 


[Supreme  Court  of  Ohio.] 
State  ex  rel.  Funck  v.  McCarty,  Judge. 
The  guaranty  contained  in  section  ten  of  the 
bill  of  rights^ that  an  accused  person  shall  hav6 
a  "trial  by  an  impartiaijury  of  the  county  or 
district  in  which  the  offense -is  alleged  to  have 
been  committed,"  does  not  require  that  the 
trial  shall  take  place  within  the  judicial  dis- 
trict where  the  indictment  is  found ;  and  un- 
der section  7263,  Revised  Statutes,  the  court  in 
which  an  indictment  is  returned  may,  on  mo- 
tion of  the  accused,  if  an  impartial  jury  cannot 
be  had  there,  order  that  he  be  tried  in  any  ad- 
joining county. 

(Decided  March  12,  1895.) 

Mandamus. 

On  the  8th  day  of  March,  1894,  one 
Sarah  Snell  was  indicted  for  a  felony  in 
Wayne  county. 

She  moved  in  the  coiirt  of  common 
pleas  for  a  change  of  venue,  and  the 
court,  finding  that  she  could  not  have  a 
fair  and  iniipartial  trial  in  Wayne  county, 
sustained  her  motion  and  ordered  that 
she  be  tried  in  the  county  of  Stark,  which 
adjoins  Wayne  but  is  not  in  the  same 
judicial  district.  The  original  indictment, 
and  certified  transcript  of  the  proceed- 
ings were  sent  to  the  clerk  of  the  court 
of  common  pleas  of  Stark  county.  The 
defendant,   Hon.   Thomas  T.    McCarty, 


who  is  a  judge  of  the  court  of  common 
pleas  holding  the  term  of  said  court  in 
Stark  county,  being  of  the  opinion  that 
his  court  is  without  jurisdiction  to  try 
the  accused,  refuses  to  proceed. 

The  relator  prays  for  a  writ  of  manda- 
mus commanding  him  as  such  judge  to 
proceed  with  the  trial  of  the  said  cause. 

Shauck,  J. 

The  order  of  the  court  of  common 
pleas  of  Wayne  county,  as  counsel  agree, 
is  within  the  terms  of  section  7263,  Re- 
vised Statutes:  "All  criminal  cases  shall 
be  tried  in  the  county  where  the  oflFense 
was  committed,  unless  it  appear  to  the 
court,  by  affidavits,  that  a  fair  and  impar- 
tial trial  cannot  be  had  therein;  in  which 
case  the  court  shall  direct  that  the  person 
accused  be  tried  in  some  adjoining 
county." 

But  the  contention  of  counsel  for  the 
defendant  is  that  the  natural  import  of 
the  terms  of  the  statute  must  be  re 
stricted,  to  the  end  that  it  may  not  con- 
flict with  section  10,  article  toC  the  con- 
stitution which  guarantees  to  "the  party 
accused  *  *  a  speedy  public  trial  by 
an  impartial  jury  of  the  county  or  dis- 
trict in  which  the  offense  is  alleged  to 
have  been  committed. **  The  rule  of  in- 
terpretation suggested  is  familiar;  and 
its  application  here  is  said  to  require  that 
the  statute  be  so  read  that  the  place  of 
trial  shall  be  changed  to  an  adjoining 
county  of  the  judicial  district.  The  ar- 
gument is  that  as  the  word  "district"  is 
used  in  this  section  of  the  bill  of  rights 
with  reference  to  the  place  where  a  judi- 
cial inquiry  shall  be  conducted,  it  should 
be  understood  as  meaning  one  of  the  ju- 
dicial districts  for  whosei creation  the  con- 
stitution makes  provision.  The  force 
and  aptness  of  this  reasoning  are  appar- 
ent; and  it  seems  to  have  controlled  the 
decisions  in  some  of  the  cases^  cited  from 
other  states.  Although  the  question  is, 
so  far  as  we  know,  not  settled  by  any  ad- 
judication in  this  state,  we  are  aware  that 
in  at  least  some  of  the  districts,  the  prac- 
tice has  been  in  such  cases  to  order 
that  the  accused  be  tried  in  an  ad- 
joining county  of  the  same  district; 
though  this  course  may  have  been 
prompted  by  a  desire  to  avoid  the  ques- 
tion which  we  are  now  required  to  deter- 
mine. 
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Whether  the  considerations  stated  are 
entitled  to  controlling  effect  must  be  de- 
termined by  opposing  considerations  sug 
gested  by  other  provisions  of  the  consti- 
tution, the  purpose  for  which  this 
guaranty  was  inserted  in  the  bill  of  rights 
and  the  generally  understood  meaning  of 
its  terms  at  the  time  of  its  adoption. 

Section  3  of  article  IV  ordains  that 
"the  state  shall  be  divided  into  nine  com- 
mon pleas  districts,  of  which  the  county 
ot  Hamilton  shall  constitute  one;  and 
section  12  of  article  XI,  making  the 
apportionment  for  judicial  purposes, that: 
"The  county  of  Hamilton  shall  consti- 
tute the  first  district,  which  shall  not  be 
suMivided,"  We  cannot  adopt  the  view 
of  counsel  for  the  defendant,  unless  we 
are  prepared  also  to  adopt  the  view,  which 
these  provisions  would  make  inevitable, 
that  the  trial  of  one  accused  in  Hamilton 
county  cannot  be  changed  to  any  other 
county.  In  this  connection,  and  in  the 
view  that  the  law  providing  for  a  change 
of  venue  is  of  a  general  nature,  the  pro- 
vision of  section  26,  article  II,  is  signifi 
cant:  "All  laws  of  a  general  nature 
shall  have  a  uniform  operation  through- 
out the  state."  A  law  of  this  nature  can 
have  no  operation  anywhere,  unless  there 
be  such  interpretation  of  this  cause  in  the 
bill  of  rights  as  will  permit  it  to  operate 
everywhere. 

The  source  of  jurisdiction  to  try  an 
accused  person  is  found  in  other  provi- 
sions of  the  constitution.  This  clause 
guarantees  to  him  the  personal  right  in- 
dicated. The  substance  ot  that  right  is 
a  trial  before  an  impartial  jury  of  the 
county  in  which  the  offense  is  alleged  to 
bave  been  committed,  or  so  near  thereto 
that  he  may  have  the  legitimate  benefit 
of  his  own  reputation  and  that  of  his 
Witnesses,  and  that  he  may,  with  as  much 
certainty  and  as  little  expense  and  incon- 
venience as  are  practicable,  secure  the  at- 
tendance of  his  witnesses.  For  the  pre- 
servation of  that  right  the  accessibility 
^  the  place  of  trial  is  highly  important, 
^hether  the  boundary  of  a  judicial 
district  intervenes,  is  of  no  importance 
!^^^teyer.     Weyric/i   v.   T/ie   People,  89 

All.,  90. 

.  That  the  term  *' district"  is  not  used 
>n  the  sense  of  judicial  district  is  indi- 
cated by  other  provisions  of  the  instru- 


ment. Although  section  12,  article 
XI,  apportions  the  state  for  judicial 
purposes,  the  general  assembly  is  au- 
thorized to  erect  new  counties  and  attach 
them  to  a  convenient  district,  and  by  sec- 
tion 15,  article  IV,  it  is  vested  with  con- 
tinuing power  to  change  the  districts,  or 
to'increase  or  diminish  the  number  of  the 
districts.  It  is  not,  therefore,  by  irrevo- 
cable provision  of  the  constitution,  but 
by  the  acquiescence  of  the  legislature, 
that  the  counties  of  Wayne  and  Stark 
are  in  different  judicial  districts.  If  the 
general  assembly  should  so  exercise 
the  powers  thus  expressly  granted  as  to 
place  these  counties  in  the  same  judicial 
district,  the  ground  of  the  defendant's 
contention  would  disappear.  The  insub- 
stantial character  of  the  objection  to  the 
jurisdiction  of  the  court  of  common  pleas 
of  Stark  county  appears  when  we 
remember  that  there  can  be  no  denial  of 
the  authority  of  the  general  assembly  to 
provide  for  the  trial  there,  and  there  is 
really  nothing  more  than  a  doubt  as  to 
the  form  in  which  the  undoubted  power 
has  been  exercised. 

There  is  no  constitutional  right  to  a 
trial  in  an  adjoining  county,  unless  it  is 
implied  in  the  use  of  the  word,  ** dis- 
trict." If  that  should  be  construed  to 
mean  the  judicial  district,  it  would  re- 
sult that  the  place  of  trial  might  be 
changed  to  a  remote  county  of  the  dis- 
trict, whereby  the  right  guaranteed 
would  be  seriously  impaired.  The  pror 
vision  of  the  .statute,  that,  in  the  case 
contemplated,  the  place  of  trial  shall  be 
changed  to  an  adjoining  county,  is  a  leg- 
i.slative  interpretation  of  the  constitu- 
tional guaranty.  That  interpretation 
regards  the  district  as  the  vicinity ;  and 
it  IS  to  be  commended  unless  inflexible 
rules  forbid  the  preservation  of  the  guar- 
anteed right  with  its  highest  value. 

It  would  perhaps  be  unprofitable,  if  it 
were  practicable,  to  seek  the  meaning  of 
this  term  beyond  the  bill  of  rights  in  the 
constitution  of  1802,  whence  it  was  im- 
mediately derived,  when  incorporated 
into  the  present  constitution.  In  the 
former  constitution  the  term  could  not 
have  had  the  meaning  now  claimed  for  it 
by  the  counsel  for  the  defendant,  since 
the  judicial  district,  co  nomine,  was 
unknown  in  that  instrument.  When  the 
language  was  so  derived  from  the  former 
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constitution,  it  had  for  thirty-five  years 
received  the  same  practical  interpreta- 
tion which  is  now  questioned.  By  the 
seventeenth  section  of  the  act  entitled 
"An  act  pointing  out  the  mode  of  trying 
criminals/'  passed  February  26,  1816, 
the  general  assembly  provided  JFor  the 
enforcement  of  the  constitutipnal  guar- 
anty, by  a  change  of  the  place  of  trial  to 
^  an  "adjoining  county,"  if  a  proper  jury 
vcould  not  be  had  in  that  in  which  the 
Ipffense  was  committed.  ^We  adopt  a 
familiar  and  salutary  rule  of  interpreta- 
tion  when  we  hold  that  these  words  were 
adopted  into  the  present  constitution, 
with  the  same  meaning  they  were  known 
to  have  in  that  from  which  they  were 
derived. 

'  l^o  myself  this  conclusion,  reached 
after  a  careful  consideration  of  the  rea- 
sons involved,  is  not  less  satisfactory 
because  at  variance  with  tentative  views 
previously  entertained. 

■  Peremptory  writ  allowed, 

(To  appear  in  61  Ohio  St.) 

y.  K,  Richards^  Attorney-General ^  Ross 
IV.  Funck^  Aquila  Wiley  and  A.  D. 
MentZy  for  PlaintiflF. 

A.  A,  Thayer^  for  Defendant* 


RAUHOAD  LAW. 
Liability  At  Common  Carrier.     . 

■  [Supreme  Court  of  Ohio.] 
Raii,road  Co.  V.  Hatch. 
In  the  absence  of  botb  contract  and  statute 
to  tlie  contrary,  the  liability  of  a  railroad  com- 
pany as  a  common  carrier,  continues  tintil  no- 
tice to  the  consignee  of  the  arrival  of  his  goods, 
and  a  reasonable  time  during  business  hours 
after  receipt  of  notice,  to  inspect  and  remove 
them ;  unless  he  is  unknown,  absent  or  cannot 
be  found,  in  which  cases  the  goods  may  be 
stored. 

(Decided  March  12, 1895.) 

Error  to  the  circuit  court  of  Han- 
cock county. 

This  action  in  the  court  of  Common 
pleas  was  for  the  recovery  of  the  value 
of  certain  personal  property,  delivered 
by  Caleb  L.  Hatch,  plaintiflF  below,  to  the 
Lake  Erie  and  Western  Railroad  Com- 
pany, at  Sandusky,  O.,  to  be  shipped 
to  Findlay,  0.,over  its  line  of  railroad, 
and  there  to  be  delivered  to  Mr.  Hatch, 
in  the  cirdinary  course  of  business. 
Upon  the  arrival  of  the  goods  at  Findlay, 


they  were  placed  in  the  warehouse  of , 
the  railroad  company,  and  notice  sent  to 
Mr.  Hatch.  Before  he  called  for  them 
the  warehouse  was  burned  and  the  goods 
consumed  in  the  fire.  The  court  of 
common  pleas,  on  the  trial  of  the  case, 
found  its  conclusions  of  fact  and  law  sep- 
arately, as  follows : 

"1st.  The  goods  mentioned  in  the 
petition  were  received  by  the  defendant 
as  a  common  carrier  at  Sandusky  city, 
O..  from  the  plaintiff  for  transporta- 
tion on  defendant's  railroad  to  Findlay, 
O.,  for  hire,  and  the  said  goods  arrived  at 
their  destination  at  Findlay,  at  7:30  o'clock 
p.  M.,  on  February  2,  A.  D.  1891,  and 
on  the  morning  of  the  3d  of  Februar>% 
A.  D.  1891,  said  goods  were  reiiioved 
from  defendant's  cars  by  defendant's 
agent  and  employc;es,  and  placed  in  defend- 
ant's freight  warehouse  about  7  o'clock 

A.  M. 

"2d.  At  9  o'clock  in  the  forenoon 
of  February  3,  1891,  the  defendant  de- 
posited a  notice  printed  and  written  on  a 
postal  card  in  the  street  letter  box  of  the 
postdffice  department,  and  that  such  card 
was  post  marked' at  1:30  p.  m.  of  the 
same  day,  and  was  received  by  the  plain- 
tiff at  6  o'clock  in  the  afternoon  of 
that  day,  which  card  informed  the  plain- 
tiff of  the  arrival  of  the  goods  at  destina- 
tion. 

"  3d.  On  the  morning  of  the  4th  day  of 
February,  A.  D.  1891,  at  2  o'clock  A. 
M.,  without  fault  or  negligence  of  the 
defendant,  the  said  freight-warehouse  of 
defendant  wajs  destroyed  by  fire,  and  the 
plaintiff's  goods  were  also  destroyed  and 
lost  to  plaintiff  by  such  fire,  and  plain- 
tiff demanded  the  goods  on  the  morning 
of  the  4th  of  February,  1891. 

"4th.  The  value  of  the  goods  so  de- 
stroyed which  were  owned  by  plaintiff, 
was  one  hundred  and  fifty  dollars. 
That  it  is  and  always  has  been  the  custom 
of  defendant  to  give  notice  of  the  arrival 
of  goods  at  their  3tatlon  in  Findlay, 
Ohio. 

"And  as  its  conclusions  of  law  upon 
the  above  facts,  the  court  find  that : 

"1st.  The  defendant  is  liable  as  a 
common  carrier  to  the  plaintiff  for  the 
value  of  such  goods. 

"2d.  The  plaintiff  ought  to  recover 
from  the  defendant  the  sum  of  one 
hundred  and  fifty  dollars. 
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"It  is  therefore  coijsidered  by  the  court 
that  the  plaintiflF,  Caleb  L.  Hatch,  recover 
of  the  defendant,  The  Lake  Erie  and 
Western  Railroad  company,  the  said 
sum  of  one  hundred  and  fifty  dollars, 
together  with  his  costs,  taxed  at  $ .'* 

Exceptions  were  taken  by  the  railroad 
company,  and  petition  in  error  filed  in 
the  circuit  court,  and  that  court  aflSrmed 
the  judgment  of  the  court  of  common 
pleas.  Thereupon  the  railroad  company 
filed  its  petition  in  error  in  this. court, 
seeking  to  reverse  both  judgments  be- 
low. 

BURKET,  J. 

On  the  part  of  plaintiff  in  error,  the 
railroad  company,  it  is  claimed  that  at 
the  time  the  goods  were  destroyed  by 
fire,  its  liability  as  common  carrier  had 
ceased,  and  its  liability  as  warehouseman 
begun.  On  the  part  of  defendant  in  error 
it  is  claimed  that  the  liability  of  the  rail- 
road company  at  the  time  of  the  fire  was 
that  of  common  carrier,  and  that  such  lia- 
bility continued  until  it  notified  defendant 
in  error  of  the  arrival  of  the  goods,  and 
until  he  had  a  reaisonable  time  after  re- 
ceipt of  such  notice,  and  during  business 
hours  for  the  inspection  and  removal  of 
the  same. 

While  transportation  of  personal  prop- 
erty was  carried  on  by  means  of  stage 
coaches  and  the  like,  the  carrier  was  re- 
quired to  deliver  the  goods  at.  the  resi- 
dence or  place  of  business  of  the  consig- 
nee, ^nd  his  liability  as  carrier  did  not 
end  until  such  delivery. 

In  maritime  transportation,  the  rule  is 
very  general  as  well  in  this  country  as 
in  England,  that  the  liability  of  the 
carrier  ceases  upon  the  arrival  and  un- 
loading of  the  goods  at  port  of  destina- 
tion. 

One  strong  if  not  controlling  reason 
for  this  is,  that  the  revenue  laws  impos- 
ing duties  upon  imported  goods  require 
regulations  which  so  far  interfere  with 
the  custody  of  the  goods  after  arrival, 
as  to  deprive  the  carrier  of  full  control, 
and  therefore  the  liability  of  the  carrier 
ceases  when  the  control  of  the  revenue 
officer  begins.  Copev,  Ora'^z/a,  1  Rawle, 
203.  Hyde  v.'  Trent  and  Mersey  Naviga- 
tion Company,  6  T.  R.,  394 ;  Chickering 
v.F«we;/<rr,4Pick.,  371. 


As  to  transportation  by  river  pr  along 
the  coast,  in  most  of  the  early  cases  it 
was  held  that  the  liability  of  the  carrier 
continued,  until  the  arrival  of  the  goods 
and  notice  to  the  consignee,  with  reason- 
able opportunity  for  the  acceptance  and 
removal  of  the  goods.  In  some  of  the 
cases  it  was  said  that  liability  of  the  car- 
rier could  •  be  ended  only  with  the  con- 
sent .  of  the  consignee,  either  given  in 
fact  or  implied  by  his  acts.  Ostrander  v. 
Brawn  and  Stafford,  15  Johns.,  39 ;  Cope 
V.  Cordova,  1  Rawl.,  203;  Hemphill  v. 
Chaiie,^  Watts  &  Sargent,  62;  Hill  v. 
Humphreys,  5  Watts  &  Sargent,  123. 
When  railroads  came  into  general  use> 
and  absorbed  the  bulk  of  the  carrying 
trade  in  this  country,  the  courts  in  some 
of  the  states  followed  the  rule  in  mari- 
time transportation,  and  held  that  the 
liability  of  the  carrier  ended  upon  the 
arrival  of  the  goods,  and  unloading  them 
upon  a  platform  or  placing  them  in  a 
warehouse.  The  courts  of  other  states, 
for  reasons  widely  diflFering,  followed  the 
rule  applied  to  transportation  by  river, 
and  held  that  the  liability  of  the  carrier 
by  rail  continued  after  the  arrival  of  the 
goods  until  notice  to  the  consignee  and 
reasonable  opportunity  thereafter  for  the 
removal  of  the  same.  In  some  of  the 
states,  as  New  York,  Tennessee,  Cali- 
fornia, and  perhaps  others,  this  rule  has 
been  adopted  by  statute. 

A  list  of  the  states  not  requiring  no- 
tice, is  found  in  %  Am.  &  Eng.  Ency.  of 
Law,  892,  with  citation  of  cases,  and  a 
list  of  the  states  requiring  notice  is 
found  on  page  893, -with  like  citations. 

In  this  state  we  have  no  statute  requir- 
ing notice  to  the  consignee  for  the  pur- 
pose of  ending  the  carrier's  liability, 
unless  section  3227,  Revised  Statutes, 
would  bear  such  constniction.  Under 
that  section  the  carrier  cannot  charge  for 
storage  until  ten  days  after  notice,  and  it 
might  be  claimed,  as  has  been  held  in 
some  cases,  that  the  liability  as  carrier 
continues  until  the  right  to  charge  stor- 
age begins.  But  as  the  effect  of  this 
section  was  not  argued  by  counsel  on 
either  side,  we  express  no  opinion  as  to 
its  construction,  and  dispose  of  the  case 
on  principles  of  the  common  law. 

The  question  has  not  been  passed  upon 
by  this  court,  and  therefore  we  are  at 
liberty  to   follow  that  line  of  decision 
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which,  in  our  opinion,  will  best  meet  the 
wants  of  the  present  course  of  business. 

The  court  of  common  pleas  found  as 
a  fact  that  it  has  always  been  the  cus- 
tom of  defendant  below  to  give  notice 
of  the  arrival  of  goods,  and  we  think 
that  this  is  the  general,  if  not  the  univer- 
sal, custom  in  this  state.  Consignments 
arrive  daily  and  at  all  hours,  lx>th  day 
and  night,  often  hundreds  to  as  many 
consignees  in  a  single  day,  and  to  reqtrire 
all  to  be  on  the  lookout,  and  make  in- 
quiry of  the  agent,  would  be  impractica- 
ble, and  would  seriously  retard  business. 

The  custom  of  sending  notice  to  the 
consignee  sprung  out  of  the  necessity  of 
business,  and  is  for  the  benefit  and  con- 
venience of  both  parties.  The  railroads 
established  this  custom,  the  public  ac- 
quiesced therein,  and  the  law  adapts 
itself  thereto. 

As  therefore  the  present  course  of 
business  is  to  give  notice  to  the  con- 
signee of  the  arrival  of  his  goods,  it  fol- 
lows as  a  necessary  sequence,  that 
the  carrier  must  hold  and  care  for  the 
goods  until  the  consignee  has  reasonable 
time  after  receipt  of  notice,  to  inspect 
and  remove  them. 

After  carefully  considering  all  the 
cases,  and  the  reasons  stated  in  each,  the 
court  is  unanimous  in  the  opinion  that 
in  the  absence  of  both  contract  and 
statute  to  the  contrary,  sound  policy,  and 
the  present  course  of  business,  require 
that  the  carrier  should  give  notice  to  the 
consignee  of  the  arrival  of  his  goods,  and 
that  the  consignee  is  entitled  to  a  reason- 
able time  during  business  hours  after 
receipt  of  notice,  to  inspect  and  remove 
the  goods,  unless  he  i^  unknown,  absent, 
or  cannot  be  found,  in  which  case  the 
goods  may  be  stored. 

In  this  case  the  notice  was  received  at 
6  o'clock  in  the  evening,  after  the  close 
of  business  hours,  and  the  goods  were 
consumed  by  fire  at  about  2 '  o'clock 
the  same  night.  It  is  therefore  clear  that 
the  liability  of  the  railroad  company,  as 
carrier,  had  not  ended  when  the  goods 
were  burned. 

The  judgment  of  the  court  of  common 
pleas  is  therefore  right. 

Judgment  affirmed. 

A.  &  /.  Blackford,  for  PlaintiflF  in 
Error. 


BcMard  &  Franks,  for  Defendant    in 
Error. 

(To  appear  in  51  Ohio  St.) 


FOTDINO  OF  FACTS. 

[  Supreme  Court  of  Ohio.] 
Albright,  Admr.,  v.  Hawk  bt  al. 

Finding  oj  facU^-Must  determine  the  uiHmate 
/acls  in  issue—Finding  of  evidential  fads 
not  sufficient. 

(Decided  March  12, 1895.) 

Error  to  the  Circuit  Court  of  Seneca 
county.   . 
By  the  Court. 

The  issues  joined  in  the  court  of  com- 
mon pleas  required  the  defendants  in 
error,'  who  were  plaintiflFs  there,  to  estab- 
lish the  death  of  Catharine  Hawk,  as 
whose  representative  they  claimed  to  be 
entitled  to  share  in  the  distribution  of 
the  personal  estate  of  the  intestate.  On 
a  trial  to  the  court,  and  upon  a  request 
that  its  conclusions  of  fact  should  be 
separately  stated  from  its  conclusions  of 
law,  the  court  found  that  Catharine 
Hawk  had  been  absent  for  more  than 
seveti  years,  during  which  time  she  had 
not  been  seen  nor  heard  from  by  her  rel- 
atives or  acquaintances;  but  did  not  find 
that  she  was  dead.  It  thereupon  ren- 
dered judgment  in  favor  of  the  defend- 
ants in  error. 

The  most  that  can  be  claimed  from  the 
facts  found  is  that  they  raise  a  rebutta- 
ble presumption  of  death.  The  record 
permits  the  assumption  that  such  rebut- 
table presumption  was  overcome.  To 
sustain  a  judgment  it  is  necessary  that 
the  facts  found  be  the  ultimate  facts  in 
issue.  A  finding  of  facts  that  are  only 
evidential  in  their  character  is  not  sufii- 
cient.  The  facts  found  must  be  conclu- 
sive upon  the  questions  at  issue.  Leach 
v.  Church,  admr.,  10  Ohio  St.,  148 ;  Jones 
et  al.  V.  Brount,  11  Ohio  St.,  601. 

There  is  error  in  the  judgment  of  the 
court  of  common  pleas,  and  that  of  the 
circuit  court  affirming  it. 

Both  judgments  are  reversed. 

John  L,  Cole  and  McCauley  &  Weller. 
for  Plaintiffs  in  Error. 

Chittenden  &  Dcrr,  for  Defendants  in 
Etror. 

(To  appear  in  51  Ohio  St.) 
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COMMUNICATIONS  SOLICITED. 

Coniridu/ianSt  items  of  news  about  courts 
judges  Of  id  /awyers;  queries  or  cofnments; 
criticisms  on  various  taw  questions;  addresses 
on  iegat  topics,  or  discussions  upon  />oints  of 
interest,  as  welt  as  important  decisions,  are 
Mctted  from  tnembers  of  the  bar  and  those 
interested  in  legal proceedin\*s. 


Hon.  Martin  A.  Foran,  counsel  for  the  Atlan- 
tic City  faction  of  the  warriux  Klks,  of  Cleve- 
land, has  absolutely  denied  that  there  is  any 
intention  of  a  compromise  in  the  Elks*  case, 
which  has  just  been  tried  in  the  United  States 
court,  resulting  in  a  failure  of  the  jury  to 
agree  on  a  verdict. 


Judge  Newby,  of  the  Pickaway  county  com- 
mon .pleas  court,  has  appointed  Judge  Ulric 
Sloan, of  Hillsboro,  to  assist  in  the  prosecution 
in  the  case  of  The  State  v.  Colonel  A,  B,  Coil. 
The  appointment  was  made  at  the  instance  of 
the  commissioners  of  Fayette  county,  who 
agree  to  pay  for  all  services  rendered. 


The  case  of  /Richard  M.  Parmhy  v.  H,  H, 
Crane  et  at,,  from  the  circuit  court  of  Geauga 
county,  has  been  taken  to  the  supreme  court. 
It  arises  from  a  suit  on  notes  for  $2,500  to  fore- 
close a  mortgage. 

The  yvLty  in  the  Erie  county  common  pleas, 
in  the  case  of  the  State  of  Ohio  v.  Lewis 
Stoughton,  charged  with  complicity  in  blow- 
ing open  the  bank  vault  at  Milan,  and  abstract- 
ing therefrom  the  sum  of  f 20,fX)0,  returned  a 
verdict  finding  Stoughton  guilty  as  charged. 

Huron  county,  for  the  first  time  in  many 
years,  will  have  a  murder  case  to  be  tried  at 
the  April  term  ol  the  common  p'eas  court. 

Dallas  Washburn,  a  young,  unmarried  man 
of  26  years,  is  charged  with  the  murder  of  one 
Mrs.  Jerusha  Hoyt,  an  Indian  woman.  Both 
Washburn  and  Mrs.  Hoyt  were  employees  of  a 
Mrs.  Kirk,  residing  near  Norwalk,  and  on 
whose  farm  the  crime  was  committed.  The 
woman  was  shot  about  0  o'clock  at  night  while 
entering  an  outhouse.  The  coroner  of  Huron 
county  finds  that  the  woman  came  to  her  death 
^  pistol  shoU  at  the  hands  of  Dallas  Wash- 
^ttm.  Hon.  C.  P.  and  L.  W.  Wickham,  of  the 
Huron  county  bar,  have  been  retained  as 
counsel  for  the  defense.  The  plea  of  de/ense 
will  probably  be  insanity.  It  is  learned  that  a 
brother  committed  suicide  and  that  one  or 
more  members  of  the  family  have  been  insane. 


A  numt>er  of  citizens  of  Findlay  have  secured . 
an  injunction  to  restrain  the  city  of  Findlay 
from  issuing  l)onds  of  J?25,000  to  secure  the  re- 
moval of  C.  W.  Smith's  wood  novelty  works 
from  Norwalk  to  Findlay.  Tlie  bonds  were  to 
have  l)een  issued  in  pursuance  of  an  act  of  the 
legislature  passed  in  1892,  the  constitutionality 
of  which  is  attacked. 


Patrick  J.  Elliott,  of  Columbus,  who  is  at 
present  serving  a  twenty-years*  sentence  in  the 
penitentiary  for  the  killing  of  A.  J.  Osborne, 
the  newspaper  reporter,  on  February  22,1891, 
has  secured  a  change  of  venue  and  will  be  tried 
before  a  Fairfield  county  jury  for  the  killing 
four  years  ago  of  W.  L.  Hughes.  The  case  will 
be  tried  at  the  opening  of  court  April  15,  and 
will  be  one  of  the  most  important  trials  held 
in  Lancaster  for  many  years. 


James  C.  McCullough  and  wife,  of  Wooster, 
Ohio,  and  John  Kerr,  of  Fredericksburg, 
wealthy  and  prominent  people,  have  just  been 
made  defendants  in  a  $5,000  damage  suit  that 
is  a  little  out  of  the  ordinary. 

A  Miss  Dora  S'inds,  an  orphan  girl,  caused, 
a  paternity  warran  t  to  be  issued  for  D.  D.  Kerr, 
a  brother  of  the  defendants.  The  defendants 
prevailed  upon  the  officer  who  went  to  arrest 
Kerr,  not  to  serve  the  papers,  so  as  to  save 
Kerr  from  disgrace,  agreeing  to  produce  his 
body  in  court  This  they  failed  to  do ;  neither 
did  they  pay  her  the  sum  which  she  agreed  to 
accept.  Miss  Sands,  in  her  petition,  avers  that 
the  defendants  conspired  together  for  the . 
avowed  )>urpo8e  of  giving  D.  D.  Kerr  time  to 
dispose  of  his  prot>erty  and  to  escape,  that  by 
reason  of  their  acts  she  will  be  forced  to- 
go  to  the  poorhouse,  and  asks  for  $5,000  dam- 
ages. 
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The  case  of  The  P.  &  IV,  Railway  Company 
V.  Margaret  M.  Phillips  from  Geauga  county, 
has  been  filed  in  the  supreme  court.  It  is  a 
suit  to  recover  damages  for  the  occupancy  of 
land,  and  involves  $470. 


The  jury  in  the  case  o{  /oseph  Ratcliffs,  The 
Village  of  Tippecanoe,  recently  tried  in  the 
Miami  county  common  pleas,  returned  a  ver- 
dict of  $1,188.18  against  the  village.  Mr.  Rat- 
clifF drove  into  a  trench  in  the  street  and  injured 
his  horse  and  also  sustained  severe  injuries 
himself.  He  sued  for  ^,000  damages.  The 
case  has  been  bitterly  contested  on  both  sides. 


City  Engineer  Berton,  Councilman  Segner 
and  Walter  McLain,  of  Massillon,  Ohio,  have 
been  arrested  upon  complaint  of  Carl  Browne, 
of  Coxey  fame,  charged  with  throwing  eggs 
and  inciting  a  riot  They  have  pleaded  not 
guilty.  Browne's  policy  in  assailing  all  the  lo- 
cal institutions  of  Massillon,  and  his  ignorant 
and  malicious  comments  have  aroused  the 
community  to  a  high  pitch  of  indignation. 

The  case  of  the  State  of  Ohio  v.  Peter  Napier 
IS  now  being  tried  in  the  common  pleas  court 
of  Perry  county.  Napier  is  charged  with  the 
killing  of  Charles  Stadler,  at  Rendville,  last 
August.  He  is  a  young  man  under  age,  and 
prior  to  the  killing  bore  a  fair  reputation  in 
the  community  in  which  he  resided.  Charles 
Stadler,  the  murdered  man,  was  the  keeper  of 
a  saloon,  and  it  was  at  this  resort  he  lost  his 
life.  Stadler  and  his  slayer  became  involved 
in  a  quarrel,  and  Stadler,  by  main  force,  ejected 
Napier,  who  turned  and  shot  the  salooniat. 


The  circuit  court  •  of  Franklin  county  has 
rendered  an  important  decision  in  the  case  of 
The  Fidelity  and  Casualty  Company  of  New 
York  v.  William  M,  Hahn,  Superintendent  of 
Insurance,  Suit  was  brought  to  enjoin  the  de- 
fendant from  revoking  the  license  of  plaintiff 
to  do  "employers*  liability"  insurance  in  Ohio 
unless  $50,000  in  bonds  was  deposited  in  the 
state  treasury  in  accordance  with  the  law  of 
May  19,  1894.  The  circuit  court  sustains  the 
demurrer  of  the  attorney-general  to  the  peti- 
tion and  dismisses  the  case.  The  opinion  is 
quite  lengthy  and  cites  a  number  of  decisions 
of  other  courts  in  support  of  its  view  that  the 
law  is  constitutional.  There  are  several  simi- 
lar suits  pending  and  the  case  decided  will  be 
taken  at  once  to  the  supreme  court 


Rowlin  L.  Harvey,  of  Akron^  has  brought 
suit  against  the  Diamond  Match  company  for 
$30,000  damages  in  the  Summit  county  com- 
mon pleas  court.  Harvey  sustained  three  bro- 
ken ribs  by  a  heavy  piece  of  machinery  falling^ 
on  him  while  employed  at  the  Barberton  plant 
last  October. 


A  petition  has  been  filed  in  the  court  of  cotq- 
mon  pleas  of  Delaware  county  to  break  the 
will  of  one  Charles  Heims,  which  was  made  in 
1886;  The  plaintiffs  are  relatives  Hying  in  the 
East,  and  the  defendants  reside  in  Delaware 
county.  The  will  divides  an  estate  of  |30,000, 
and  owing  to  the  large  number  of  people  in- 
volved, the  case  is  destined  to  be  very  interest- 
ing in  more  ways  than  one.  The  plaintiffs 
aver  that  the  will  was  made  by  Mr.  Heims 
while  influenced  by  others  who  took  advantage 
of  his  weak  mind  and  deceived  him. 


William  Taylor,  the  young  colored  man  who 
assaulted  farmer  Isaac  Yoakum,  of  Franklin 
county,  residing  near  Columbus,  with  a  large 
club,  on  the  night  of  December  20  and  in- 
flicted such  wounds  tbat  the  victim  died  on 
the  22d  of  the  same  month,  was  on  Friday  of 
last  week  found  guilty  of  murder  in  the  first 
degree.  There  were  three-  counts  in  the  in- 
dictment for  murder  in  the  first  degree.  One 
count  charged  robbery  and  murder.  Another 
charged  murder  and  attempt  at  robbery,  and  a 
third  charged  murder  alone.  The  jury  on  the 
first  ballot  found  a  verdict  on  the  first  count 
Taylor  has  been  sentenced  to  be  hanged  on 
July  ?3. 


Judge  Sage,  of  the  United  States  court,  sit- 
ting at  Cincinnati,  has  cited  to  appear  before 
him  the  following  persons :  Sheriff  Archibald, 
President  Heame  of  the  Third  National  bank 
and  Godfrey  Holterhoff,'  liquor  dealer  all  of 
Cincinnati.  The  offense  is  that  on  January  30, 
Holterhoff  got  a  judgment  against  the  American 
Distilling  and  Cattle  Feeding  company  and 
also  gamisbeed  some  of  the  company's  money 
in  the  Third  National  bank.  Sheriff  Archi- 
bald also  levied  on  some  of  the  company's 
property.  All  this  was  after  the  company  had 
gone  into  the  ban  1s  of  a  i^eiver.  Sheriff 
Archibald  refuses  to  give  up  the  property 
seized  by  him  and  President  Hearne  refuses  to 
give  up  the  gamisheed  money.  Judge  Sage 
considers  this  contempt  of  his  court 
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The  Geskfr  murder  trial  in  the  Lorain  county 
common  pleas  has  come  to  an  end.  The  jury 
after  being  out  about  eight  hours  returned  a 
verdict  against  the  defendant,  of  murder  in 
the  second  degree. 

Judge  White,  of  the  probate  court  of  Cuya- 
hoga county,  has  decided  that  an  electric  rail- 
way line  is  a  railroad  within  the  meaning  of 
the  statute,  and  therefore  has  the  right  to  ap- 
propriate a  way  over  the  streets.  This  deci- 
sion was  made  in  connection  with  the  litiga- 
tion pending  in  his  court  between  the  hamlet 
of  Newburg  and  the  Akron,  Bedford  and 
Cleveland  Electric  Railway  Company.  The 
hamlet  is  attempting  to  prevent  the  railroad 
company  from  passing  through  it  without  first 
securing  the  consent  of  the  hamlet  trustees. 


The  supreme  court  of  Ohio  will  pass  upon 
two  cases  which  together  involve  $50,000,  aris- 
ing out  of  the  Paige  failure  at  Painesville. 
The  cases  come  up  from  Lake  count>^,  and ' 
ari^e  from  promissory  notes  >;iven  by  the  Paige 
Manufacturing  company  to  the  Painesville  Na- 
tional Bank,  and  the  Commercial  National 
Bank,  of  Cleveland.  The,  proceedings  in  the 
supreme  court  are  to  reverse  the  judgments  of 
the  circuit  court  against  A.  T.,  David  R.,  C.  C, 
and  R.  K.  Paige,  aggregating  over  JoO,000. 


An  interesting  case  under  the  old  mechan- 
ics' lien  law  has  been  recently  argued  in  the 
Ohio  supreme  court,  in  which  Burchnrd  Hayes, 
son  of  the  late  ex-president,  was  the  plaintiff 
in  error.  In  the  construction  of  a  house  Mr. 
Hayes  was  not  circumspect  in  the  employment 
of  a  contractor,  and  the  case  is  brought  by  the 
plumbing  firm  which  worked  under  the  con- 1 
tractor  and  has  not  yet  been  paid.  The  case 
has  gone  against  Mr.  Hayes  thus  far.  and  he 
seems  to  stand  a  good  chance  of  being  com- 
pelled to  pay  for  the  same  work  twic^. 


It  is  reported  that  Attorney-General  Rich- 
ards will  soon  institute  mandanms  proceedings 
iu  the  supreme  court  against  the  directors  of 
the  Cincinnati  workhouse  to  compel  them  to 
enforce  the  Llewellyn  law.  The  data  for  the 
suit  is  now  being  collected  in  Cincinnati  and  | 
^ill  be  in  tbe  jttorney-general's  office  in  a  few  j 
days. 

The  sui'  is  of  great  importance  to  the  man- 
agers of  the  workhouses  in  Cleveland,  Toledo, 
and  other  cities,  as  well  a.s  to  the  board  of  pen- 
itentiary managers.  It  will  be  a  test  case,  and 
if  the  iaw  is  upheld  as  constitutional  it  will 
compel  the  managers  of  the  institutions  to  re- 
frain from  permitting  more  thaii  ten  per  cent 
as  many  men  from  being  employed  in  any  in- 
dustry as  there  is  free  labor  in  the  industry  in 
the  state, 

U  is  claimed  by  the  lal)or  authorities  that  all 
the  institutions  named  are  violating  the  law  in 
one  or  more  instances.  The  constitutionality 
of  the  law  will  be  attacked  on  the  ground  of  its 
interference  with  right  of  contract. 


Suit  has  been  brought  to  foreclose  a  S250,000 
mortgage  against  the  South  Bend  and  Mish- 
awaka  Railroad  companj*  of  Indiana,  in  the 
United  States  court  at  Indianapolis,  by  the  Cen- 
tral Trust  company  of  New  York.  Application 
was  also  made  for  a  receiver.  Isaac  B.  New- 
comb,  George  E.  Clifford  and  Josephine  Law- 
rence, executors  of  the  will  of  Onier  I  [.  Law- 
rence, late 'of  Boston,  also  filed  suit  against 
James  McG.  Smith,  president  of  the  company, 
to  foreclose  a  chattel  mortgage  on  the  electric 
plant  of  the  South  Bend  and  Mtshawaka  Rail- 
road company.  Plaintiffs  ask  judgment  for 
$39,941,  They  allege  that  Smith  being  in- 
debted to  the  Thompson-Houston  Electric  com- 
pany, executed  a  mortgage  in  favor  of  this  cor- 
poration on  the  South  Bend  plant.  Afterward 
the  Newcomb  estate  came  into  possession  of 
the  notes  executed  by  Smith  to  the  Thompson- 
Houston  company. 

On  March  30,  the  supreme  court  of  Ohio 
handed  down  its  decision  in  the  case  of  The, 
Christian  Moerlein  Brewing  Company  M.John 
Hagerty,  auditor  of  Hamilton  county,  to  test 
the  constitutionality  of  the  Rawlings  tax  law. 
This  case  is  of  great  interest  to  all  manufac- 
turers and  was  brought  in  the  name  of  the 
Moerlein  company,though  no  less  than  fourteen 
breweries  were  back  of  the  suit.  The  property 
directly  affected  on  the  duplicate  will  aggregate 
about  $800,000  in  these  breweries  alone  in  Ham- 
ilton county.  Th^  Rawlings  law  provided  that, 
manufacturers  shotUd  list  for  taxation  both  the 
monthly  average  of  all  the  raw  material  pur- 
cha,sed  and  the  monthly  average  of  their  man- 
factured  product  The  law  was  attacked  on  the 
ground  that  it  was  double  taxation,  reaching 
both  the  raw  and  the  manufactured  product. 

The  court  upheld  the  constitutionality  of  the 
law,  basing  its  finding  upon  the  reasoning  of 
the  circuit  court  of  Hamilton  county,  the  case 
appearing  in  1.  Ohio  Decisions,  204.  The 
decision  is  of  general  interest  to  all  mahufac- 
turers. 
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Sine  Nielsen,  a  Danish  girl,  secured  a  $5,000 
verdict  recently,  in  her  $25,000  breach  of 
promise  suit  against  H.  D.  Alysworth,  a  railroad 
man  in  the  Chicago  courts.  Miss  Nielsen  is  a 
pretty  young  Dane  who  has  been  in  this  coun- 
try but  a  few  years,  and  before  coming  here 
was  a  maid  in  the  household  of  Prince  Chris- 
tian, since  heir  apparent  to  the  throne  of 
Denmark. 


The  will  of  the  late  Frederick  Douglass  has 
been  filed  for  probate.  It  is  dated  August  30, 
1886,  and  gives  to  the  widow  the  house  and 
fifteen  acres  of  land  in  Anacostia;  his  writ- 
ings, books,  papers,  pictures  and  paintings,  ex- 
cept a  portrait  of  himself,  which  goes  to  the 
daughter,  Rosetta  D  Sprague.  The  widow 
also  gets  $10,000  in  United  States  bonds  anrl 
$10,000  in  money,  the;  latter  to  be  derived  from 
other  property  not  already  mentioned.  The 
daughter,  Rosetta  D.  Sprague,  apd  the  three 
sons,  Lewis,  Frederick  arid  Charles,  receive 
an  equal  share,  amounting  to  about  $15,000 
each  in  value,  for  the  remaining  property.  The 
will  was  witnessed  by  only  two  persons.  The 
law  of  the  District  of  Columbia,  it  is  said,  re- 
quires an  instrument  of  this  character  to  be 
witnessed  by  three  persons  to  pass  real  estate, 
and  the  will,  therefore,  as  to  the  real  estate 
will  probably  be  declared  invalid. 


William  M.  Pancoast,  the  Ohio  bank  robber 
and  alleged  wife  murderer,  sentenced  to  hang 
May  23,  at  Mandan,  North  Dakota,  has  se- 
cured a  new  trial.  Pancoast  robbed  a  Medina, 
O.,  bank  of  several  thousand  dollars  a  few 
years  ago,  ran  away  to  Canada,  thence  to  Min- 
neapolis, where  he  changed  his  name  to  Myron 
R.  Kent  There  he  married  Miss  Julia  Holmes, 
a  young  lady  in  the  first  circles,  and  in  the  fall 
of  1892,  moved  to  a  farm  near  Mandan.  Jn 
March,  1893,  Mrs.  Kent  was  murdered  and  Kent 
disappeared.  A  hired  man  named  Sorabeski 
was  arrested  and  confessed  Xhat  he  killed  Mrs. 
Kent  for  $1,800,  which  Kent  promised  to  g^ve 
him.  Kent  was  arrested  in  Colorado,  taken 
back  to  Mandan  ard  convicted  t>f  murder  in 
the  first  degree.  The  supreme  court  of  North 
Dakota,  in  granting  a  new  trial,  holds  that 
when  the  defendant  presents  an  affidavit,  stat- 
ing that  he  cannot  have  a  fair  trial  by  reason 
of  bias  and  prejudice  of  the  judge,  it  is  the  ab- 
solute duty  of  such  judge  to  call  in  another 
judge  to  help  try  the  case.  The  qourt  says  the 
word  "may"  in  the  statute  must  be  construed 
as  mandatory. 


Judge  Clark,  of  the  courts  of  Los  Angeles, 
Cala.,  has  overruled  a  demurrer  interposed  by 
one  Rev.  J.  C.  Campbell,  in  a  suit  charging  him 
with  slandering  Miss  Tesea  L.  Kelso,  librarian 
of  the  Los  Angeles  public  library.  The  basis 
of  the  action  was  a  prayer  offered  by  the  de- 
fendant before  his  C9ngregation  in  the  First 
Methodist  Episcopal  Church,  in  which  he  said: 

O  Lord,  vouchsafe  Thy  saving  grace  to  the 
librarian  of  the  Los  Angeles  city  library  and 
cleanse  her  of  all  sin,  and  make  her  a  woman 
worthy  ot  her  office. 

Rev.  Mr.  Campbell,  in  his  demurrer,  took  the 
position  that  his  statement  was  privileged. 
The  cottrt  held  that  a  slander  can  be  perpe- 
trated in  the  form  of  a  prayer  as  readily  as  in 
any  other  form  of  speech,  and  that  no  cmnmn- 
nication  made  by  parson  or  priest  to  his  con- 
gregation is  privileged  because  of  such  rela- 
tion, unless,  perhaps,  when  made  in  the  dis- 
charge of  his  pastoral  duties  with  one  subject 
to  the'discipline  of  the  church,  and  then  only 
unless  made  without  malice. 


When  the  United  States  supreme  court  failed 
to  hand  down  a  decision  in  the  income  tax 
case  on  the  1st  inst,  two  reasons  for  the  delay 
were  advanced;  one  that  the  court  was  not 
pleased  with  a  premature  publication  of  what 
their  decision  might  be,  the  other  that  there 
was  such  a  divided  court  that  more  time  would 
be  required  to  consider  the  question.  The 
second  reason  is  now  generally  accepted  as  the 
correct  one.  The  first  poll  of  the^  court  that 
was  published  last  week  included  the  name  of 
JusticiB  Shiras  vdth  those  of  Justices  Field,  Har- 
hin,  Gnty  and  Brown,  opposed  to  the  constitu- 
tionality. The  more  recent  report  is  that  the 
court  is  evenly  divided,  and  that  Justice  Shiras 
is  to  be  numbered  with  Chief  Justice  Puller 
and  Justice  Brewer  and  White,  in  favor  of  the 
tax.  With  the  court  four  to  four,  a  decision 
may  be  "delayed  for  some  time,  with  a  possi- 
bility that  another  hearing  may  be  ordered. 
Justice  Jackson  was  absent  and  did  not  sit 
when  the  arguments  were  heard.  This  fact 
disqualifies  him  from  voting  for  a  final  decis- 
ion. Justice  Jackson  is  the  odd  member  of  the 
court,  and  in  order  to  get  his  vote  to  break- the 
tie  the  court  may  order  a  rehearing.  It  is  be- 
lieved that  the  court  is  unanimous  in  sustain- 
ing certain  sections  of  the  tax  measure,  but 
opinion  is  evenly  divided  upon  ^ther  equally 
important  paragraphs,  and  therefore  the  hitch. 
The  treasury  officials  continue  to  express  their 
opinion  that  the  constitutionality  of  the  law 
will  be  upheld. 
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To  Judge  Edmunds,  of  the  St  Louis  criminal 
court,  is  due  the  credit  for  adopting  a  rule 
which,  if  put  in  general  force  by  all  the  judges 
of  the  country  vould  soon  be  the  means  of 
compelling  all  foreigners  to  learn  the  English 
language.  The  rule  or  order  issued  by  him  is 
to  the  effect  that  he  will  not  in  the  future  nat- 
uralize any  foreigner  who  cannot  intelligently 
understand  and  speak  the  English  language. 
The  causes  leading  up  to  this  course  are  many, 
but  chiefly  based  on  the  fact  of  poor  jury  serv- 
ice in  his  court  Every  Monday  morning, 
when  the  panel  of  jurors  for  the  week's  service 
is  called,  there  are  anywhere  from  one  to 
twenty  iiien  who  come  forward  and  ask  to  be 
excused,  giving  as  a  reason  that  they  cannot 
speak  English.  Under  the  new  rule  there  will 
now  be  an  inducement  for  foreigners  to  learn 
the  language. 

The  case  of  George  Geschwilm,  of  Columbus, 
who  was  convicted  of  the  murder  of  his  wife 
and  is  under  sentence  to  be  hanged  April  24, 
was  argued  in  the  Ohio  supreme  court  recently 
by  Hon.  George  L.  Converse  and  Levi  Hite, 
Esq.,  for  the  prisoner,  and  Assistant  Prosecut- 
ing Attorney  C.  D.  Saviers,  of  Columbus,  for 
the  state. 

Geschwilm's  attorneys  sought  to  show  error 
in  the  admission  of  evidence  of  prior  convic- 
tions of  larceny  and  manslaughter  to  go  before 
the  jury,  and  in  the  admission  of  testimony 
concerning  the  prisoner's  former  acts  of  im- 
morality and  violent  temper.  The  counsel 
maintained  that  the  knife  was  used  in  self- 
defense  when  his  wife  attempted  to  put  him 
out  of  the  house.  They  also  argued  that  the 
evidence  did  not  conclusively  show  premedi- 
tation. 

Mr.  Saviers  maintained  that  the  evidence 
clearly  proved  premeditation  and  deliberate 
purpose  on  the  part  of  Geschwilm.  He  re- 
viewed the  testimony  of  Geschwilm  and  other 
witnesses,  showing  the  manner  in  which  the 
knife  used  by  the  murderer  was  stolen  and  the 
deliberate  stabbing  of  his  wife  as  they  passed 
Jutoftlie  door  without  any  struggle  having 
^curred.  The  glib  tongue  of  the  defendant, 
>aid  Mr.  Saviers,  led  him  to  disclose  that  he 
'lad  been  convicted  on  former  occasions  of 
•manslaughter  and  other  crimes.  On  the  wit- 
|*ss  stand  Geschwilm  told  how  he  had  washed 
•^e  blood  of  his  wife  off  his  hands  just  "as  he 
«d  done  when  he  cut  his  brother  on  a  former 
^'Ccasion. 

The  supreme  court  overruled  the  motion  for 
*«ave  to  file  a  petition  in  error.  This  leaves 
^*e«chwilm  no  recourse  except  executive  clem- 
**cy  and  deprives  him  of  his  last  hope. 


During  the  progress  of  a  trial  in  the  court 
room  at  Helena,  Montana,  on  the  28th  day  of 
last  month,  one  Eugene  Stanley  shot  and 
fatally  wounded  Ida  Wpod.  She  was  on  trial 
on  a  charge  of  having  robbed  him  of  JfHO.  The 
court  room  was  crowded.  With  the  exclama- 
tion "She  will  never  rob  another  man,"  Stan- 
ley rose  in  his  seat  not  ten  feet  from  the  woman 
and  fired  three  shots  f»t  her,  two  of  them  lodg- 
ing in  her  body.  The  doctors  say  one  of  them 
will  prove  fatal. 

\  The  supreme  court  of  the  United  States,  in 
the  case  of  Catherine  Goldey  v.  'The  Morning 
News  of  New  Haven^  Justice  Gray  rendering 
the  opinion,  has^  very  recently  decided  that 
(the  following  are  the  official  syllabi :) 

(1)  In  a  personal  action  against  a  corpora- 
tion which  is  neither  incorporated  nor  does 
business  within  the  state  where  the  action  is 
brought,  nor  has  any  agent  or  property  therein, 
service  of  the  summons  upon  its  president 
temporarily  within  the  jurisdiction  is  not  suffi- 
cient 

(2)  On  removal  of  a  cause  from  a  state 
court  where  the  defendant  appears  specially 
and  for  the  sole  purpose  of  presenting  the 
petition  for  removal,  such  appearance  is  not  a 
waiver  of  the  right  to  raise  in  the  United 
States  court  the  question  of  the  invalidity  of 
the  service  of  the  summons,  where,  after  the 
removal  of  the  cause,  the  defendant  appears  in 
the  latter  court  specially  for  the  purpose  of 
applying  for  an  order  setting  aside  the  sum- 
mons and  the  service  thereof. 


Judge  Baker,  of  the  Chicago,  111.,  courts,  has 
rendered  a  decision  declaring  th^  United 
States  School  Furniture  company  of  Chicago 
to  be  a  trust  monopoly.  The  decision  was 
rendered  in  the  suit  of  Attorney-General 
Maloney  against  the  company.  The  attorney- 
general  filed  his  information  against  the  com- 
pany about  a  year  ago.  He  set  forth  that  it 
consisted  of  sixteen  different  corporations  and 
firms ;  that  it  regulated  prices  and  practically 
controlled  the  school  furniture  outpi^t  of  the 
country.  The  information  declared  that  the 
United  States  company  had  made  contracts 
with  its  dependent  firms  whereby  they  were  to 
sell  their  output  to  the  Chicago  corporation 
and  were  to  manufacture  only  such  goods  as 
the  latter  should  direct  This,  the  attorney- 
general  affirmed,  was  an  evasion  of  the  anti- 
trust law.  Th^  company  filed  a  demurrer, 
claiming  that  it  was  merely  acting  as  a  dis-  * 
tributer  for  other  firms  and  denying  that  it 
made  any  attempt  to  regulate  prices.  Upon 
this  <lemurrer  Judge  Baker's  adverse  decision 
was  rendered. 
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The  great  Davis  will  contest  of  Butte,  Mon- 
tana, has  been  settled  by  a  judgment  of  the 
court  amounting  to  a  victory  for  the  First  Na- 
tional Bank  heirs  and  the  proponents  of  the 
John  A.  Davis  will,  but  making  liberal  allow- 
ance by  agreement  with  the  New  York  and 
Boston  contestants,  represented  by  Henry  /  : 
Root,  for  whom  Colonel  R.  G.  Ingersoll  was 
leading  counsel  in  the  great,  legal  battle  of 
1891.     The    estate   was  valued    at    f7 ,000,000. 

The  disputed  will  will  be  probated  by  con- 
sent of  all  parties  to  the  suit,  and  the  following 
decree  of  distribution  entered :  The  Shefifield 
heirs,  or  the  children  of  Asa  Davis,  are  given 
one-twenty-fifth  of  the  estate.  The-remainder 
Is  divided  between  the  heirs  of  John  A.  Davis, 
who  receive  four  and  four-three-quarters- 
elevenths,  and  the  contestants  will  receive  six 
and  one-quarter  elevenths.  Andrew  J.  Davis 
retains  the  First  National  Bank  stock. 

All  parties  to  the  suit  are  satisfied  with  the 
terms  and  the  celebrated  case  will  probably  be 
heard  of  no  more  ;  but  should  other  heirs  ap- 
pear within  a  year,  the  case  can  be  reopeued. 

They  have  a  queer  way  in  New  Jersey  of 
sending  a  man  to  state  prison  for  life.  It  is 
generally  believed  in  the  state  that  a  convict 
who  has  a  fine  to  pay  in  connection  with  the 
judgment  of  the  court  can  work  out  that  fine 
and  ultimately  receive  his  release,  but  this  is  a 

myth. 

Prisoners  must  pay  the  state  for  their  keep- 
ing during  their  imprisonment,  and  under  the 
present  contract  system  in  vogue  m  the 
state  prison  of  New  Jersey  a  prisoner  can 
scarcely  make-  enough  to  pay  for  his  suste- 
nance. 

This  remarkable  state  of  affairs  has  been  re- 
vealed through  the  pleading  of  Charles  D. 
Holmes,  a  colored  man,  who  has  been  kept  in 
prison  three  and  a  half  years  beyond  his  .ten 
years  sentence  because  he  cannot  earn  the  fine 
of  f  1,000.  If  the  money  is  not  raised  he  will 
have  to  remain  in  the  dingy  prison  for  the 
balance  of  his  life.  His  father,  who  is  a  local 
preacher  of  Freehold,  is  importuning  several 
clergymen  to  interest  themselves  in  his  beliall 
Hqlmes  was  sentenced  on  June  11,  1884.  to 
serve  an  imprisonment  of  ten  years,  which, 
with  the  commutation  for  good  behavior, 
made  his  term  expir©'in  July,  1891,  but  he  did 
not  have  any  funds  or  friends  to  secure  the 
interference  o(  the  governor  or  the  court  of 
pardons.  His  record  is  against  him.  Never- 
theless the  facts  show  that  bexrause  of  defec- 
tive laws  much  hardship  and  suffering  are 
imposed  on  convicts  who  in  connection  with 
imprisonment  must  pay  a  fine. 

A  question  of  some  interest  is  likely  to  arise 
in  connection  with  the  collection  of  the  income 
tax  from  judges  of  the  United  States  courts. 
Some  days  ago  Judge  Hughes,  of  the  eastern 
judicial  district  of  Virginia,  went  to  Washing- 
ton, and  in  discussing  the  income  tax  with 
friends  said  that  he  had  already  made  his  re- 
turn,   but    was    exceedingly    brief.      He    had 


stated  simply  that  he  had  no  income  other 
than  his  salary  as  a  United  States  judge,  which 
under  the  constitution  was  exempt  from  the  tax. 
The  section  of  the  constitution  to  which  Judge 
Hughes  referred,  provides  that  the  president 
of  the  United  States  and  the  judges  of  United 
States  courts  shall  receive  for  their  services  a 
compensation  which  shall  not  be  diminished 
during  their  continuance  in  office. 

The  supreme  court  has  held  in  several  cases, 
that  the  imposition  of  a  tax  upon  the  office  of 
the  president  of  the  United  States  and  the 
judges  of  the  supreme  and  inferior  courts  of 
the  United  States  is  a  diminution  of  the  salar)- 
within  the  meaning  of  the  constitution,  if  the 
act  levying  the  tax  was  enacted  during  the 
officiflfl  term  of  the  president  or  of  the  judges 
affected  thereby.  If  these  decisions  remain 
undisturbed  all  United  States  judges,  of  which 
there  are  about  one  hundred,  will  be  exempt 
from  paying  the  income  tax. 


ELECTION  KNOTS. 


Secretary  of  State  Taylor,  as. chief  supervisor 
of  elections,  gave  decisions  recently  upon  the 
following  questions  arising  out  of  the  spring 
elections.  In  that  city  a  man  named  Shannahan 
was  defeated  at  the  Democratic  primaries  as 
a  candidate  for  council  He  decided  to  run 
independently  and  secured  the  signatures  of 
fifty  electors  to  a  petition  nominating  him. 
The  chief  supervisor  held  that  the  nomination 
was  not  valid  for  the  reason  that  many  of  the 
signers  participated  in  the  primaries.  The 
law  provides  that  an  elector  can  subscribe  to 
but  one  nomination  for  an  office.  Mr.  Taylor 
holds  that  when  a  man  takes  part  in  a  primary 
or  convention  he  in  effect  subscribes  to  the 
nominations  made  thereby  and  cannot  suh 
scribe  to  any  further  nominations  for  the  s3'-»e 
office. 

In  Ironton  an  Independent  municipal  ticket 
was  nominated  by  the  petition  ol  fifty-six 
electors.  The  ticket  included  ward  officers. 
The  secretary  held  that  to  nominate  ward  of- 
ficers the  petition  must  be  signed  by  fifty  elec- 
tors of  the  ward  and  as  this  was  not  done  the 
names  of  the  independent  candidates  for  wanl 
offices  will  be  left  off  the  tickejt. 

In  Jackson  county  the  Populists  nominated 
a  ticket.  Through  a  delay  in  the  mails  th( 
certificate  which  was  mailed  on  the  16th  ili'- 
not  reach  the  supervisors  until  the  18th— le5> 
than  fifteen  days  before  the  election  and  th<' 
ticket  will  not  go  on  the  ballot. 


A  NOVEL  SCHEME  OF  INSURANCE. 

"We  had  supposed,"  says  the  learned  court 
of  Minnesota  in  rendering  the  opinion  iB 
Missouri  Trust  to.  v.  McLachiaPt  (61  North- 
west. Rep.,  501),  "that  in  the  course  of  our  pro- 
fessional and  judicial  experience  we  had  met 
with  about  all  the  forms  of  contract  which 
have  been  devised  by  the  ingenuity  of  modem 


RIVER  FRONT  DECISION. 


383 


associations  of  this  and  similiar  kinds,  but 
this  one  is  entirely  novel  to  as.  It  is  certainly 
unique,  and  after  a  careful  study  of  all  its  pro- 
visions; it  seems  clear  to  us  that  it  must  have 
been  contrived  for  the  purpose  of  evading 
.either  the  insurance  laws  or  the  usury  laws,  or 
both,  of  this  state.*' 

The  contract  in  question  was  in  the  form  of 
a  loan  on  mortgage,  the  borrower  delivering 
to  the  company  his  promissory-  notes  for 
nearly  twice  the  amount  of  the  loan  and  pay- 
able in  monthly  installments,  these  notes  to 
coyer  the  principal  loan,  and  interest  and  cost  of 
a  guaranty  to  be  procured  by  the  lendet  suffi- 
cient to  cancel  the  indebtedness  in  case  of  the 
borrower's  death;  and  the  mortgage  assured, 
in  case  of  his  death  before  complete  payment, 
a  cancellation  of  all  unpaid  indebtedness,  pro- 
vided there  had  been  no  previous  defaults  in 
payments.  The  lender  company,  thereupon, 
took  out  insurance  in  a  company  of  another 
state  upon  the  borrower's  life. 

The  court  assumed,  without  deciding,  that 
iheloan  was  not  a  mere  cover  for  illegal  insur- 
ince,  but  held  that  it  was  a  cover  for  usury. 
—The  Unixfersity  Law  Review. 


PENSIONS  AS£  BOUNTIES. 

An  interesting  opinion  upon  the  status  of 
pensions  was  delivered  by  Justice  Brewer  in 
the  United  States  supreme  court  recently. 

"  Congress,  being  at  liberty  to  give  or  with- 
hold pensions,"  said  the  justice,  "  may  pre- 
acnbe  who  shall  receive  them  and  determine 
all  'the  circumstances  and  conditions  under 
which  any  application  therefor  shall  be  prosfe- 
cnted.  No  man  has  a  legal  right  to  a  {>ension 
and  no  man  has  a  legal  right  to  interfere  in  the 
matter  of  obtaining  pensions  for  himself  or 
for  others.  The  whole  control  of  the  matter  is 
within  the  domain  of  congressional  power." 

This  declaration  was  incidental  to  the  court's 
opinion  upon  the  appeal  of  Henry  N.  Frisbie, 
who  ^as  convicted  apd  sentenced  to  three 
months'  imprisonment  by  the  circuit  court  for 
the  eastern  district  of  Louisiana,  under  an  in- 
dictment charging  that  he  demanded  a  greater 
snni  than  $10  for  his  prosecuting  a  pension 
claim,  in  violation  of  the  act  of  June  27,  1890, 
which  placed  that  limit  upon  the  attorney's  fee. 

The  justice  said:  ''It  is  within  the  un- 
doubted power  of  government  to  restrain  some 
individuals  from  all  contracts,  as  well  as  all  in- 
dividuals from  some  contracts."  He  referred 
to  contracts  for  the  purchase  or  sale  of  lottery 
tickets  in  that  connection.    After  stating  that 


a  pension  g^rantef^  by  the  government  is  a  mat- 
ter  of  bounty,  that  no  pensioner  had  a  vested 
legal  right  to  his  pension,  that  congress  had 
the  right  to  give,  withhold,  distribute,  or  re- 
call them,  Justice  Brewer  said :  "  Having 
power  to  legislate  on  this  whole  matter,  to  pre- 
scribe the  conditions  under  which  parties  may 
assist  in  procuring  pensions,  it  has  the  equal 
power  to  enforce  by  penal  provisions  compli- 
ance with  its  requirements.  There  can  be  no 
reasonable  question  of  the  constitutionality  of 
this  statute."   The  conviction  was  sustained. 


RIVER  FRONT  DECISION. 

A  decision  important  to  owners  of  river  front 
property  was  rendered  recently  in  the  Cuya- 
hoga county  common  pleas  court  by  Judge 
Hutchins.  Some  time  ago,  Robert  N.  Pollock, 
commenced  a  suit  against  the  Cleveland  Ship 
Building  company  to  restrain  it  from  using 
without  his  consent  the  dock  in  front  of  his 
property  for  the  purpose  of  repairing  vessels 
or  allowing  vessels  to  lie  there  while  awaiting 
repairs.  The  court  held  that  the  tying  up  of 
vessels  for  repairs  was  not  navigation  within 
the  meaning  of  the  statute,  and  that  they  could 
not  be  so  tied  up  without  the  consent  of  the 
owner  of  the  property  or  dock.  The  decision 
was  a  long  one,  several  authorities  being  cited 
to  sustain  the  decree. 

In  substance  the  decision  is  as  follows 
"  This  case  presents  some  very  interesting  and 
important  questions.  The  defendant  is  a  ship 
building  company  owning  a  piece  of  land 
abutting  on  the  nver  just  south  of  the  central 
viaduct,  having  a  frontage  of  about  900  feet ; 
in  the  carrying  on  of  its  business  it  not  only 
uses  the  water  in  front  of  its  own  premises 
but  also  the  water  in  front  of  the  plain  tiff's 
land  adjoining  by  mooring  boats  therein  for 
construction  and  repair  and  fasteninji:  them  by 
lines  to  defendant's  land,  which  lines  pass 
over  and  alon^  the  water  in  front  of  plaintiffs 
land.  This  is  being  done  without  the  consent 
and  against  the  protests  of  the  plaintiff 

"  The  defenaant  has  constructed  a  dock  ex- 
tending into  the  river  from  the  shore  line,  and 
in  front  of  the  plaintiff's  land  there  is  no  dock. 
The  plaintiff  contends  that  the  occupation  of 
this  water  in  front  of  his  premises  is  a  viola- 
tion of  his  rights  as  a  riparian  ow^ner,  and 
amounts  to  a  continuing  trespass.  At  common 
l-^w,  water  courses  are  separated  in  three 
classes,  viz. :  private  water  courses,  public 
water  courses,  and  courses  where  the  public  or 
the  state  owns  the  bed  of  the  river  or  lake  or 
bay  or  whatever  it  may  be.  The  Cuyahoga 
river  belongs  to  the  second  class. 

*•  I  find  that  the  plaintiff  is  the  owner  of  the 
stream  in  front  of  his  land  to  the  middle  of  the 
river,  and  that  this  ownership  is  absolute,  sub- 
ject only  to  the  right  of  the  puldic  to  navigate 
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tbe  river.  The  rights  of  the  defendant  are  co- 
extensive with  the  rights  of  the  public,  no 
more  nor  no  less.  The  public  has  a  right  to 
use  the  stream  for  travel  and  transportation. 

'*  It  is  contended  that  because  the  plaintiff  is 
not  using  his  land  for  dock  or  other  purposes 
he  has  no  right  to  prevent  the  defendant  from 
occupying  and  using  it.  It  seems  to  me  that 
this  claim  is  not  tenable  in  light  of  the  au- 
thorities. The  inevitable  conclusion  is  that 
the  defendant,  in  its  use  and  occupation  of  the 
water  front,  is  not  exercising  a  *  public  ease- 
ment of  navigation/  but  is  exercisiu|^  some  of 
the  rights  which  belong  to  the  plain tiflf,  and  is 
thus  engaged  in  a  continuing  trespass.  A  de- 
tree  win  therefore  be  taken  in  favor  of  the 
plaintiif,  perpetuallv  restraining  the  defendant 
as  prayea  for  in  the  petition,  the  costs  to  be 
paid  by  the  defendant 

*'  As  to  the  second  cause  of  action  set  up  in 
the  plaintiff's  petition,  I  find  he  has  suffered 
only  nominal  money  damages,  and  is  entitled 
to  no  damages  on  account  of  the  use  and  oc- 
cupation of  the  premises." 


NATURALIZATION  DSaSION. 

Foreign  Born  Wife  of  American  Citizen  Already 
Naturalized. 


Judge  Ricks,  of  the  United  States  district 
court,  sitting  in  Cleveland,  has  recently  de- 
livered an  important  and  timely  opinion  on  a 
question  of  vital  interest  to  women  who  wish 
to  vote  under  the  new  Ohio  law.  The  opinion 
was  given  in  pursuance  of  a  request  for  natur- 
alization made  by  Mrs.  Minnie  R.  Whitehead, 
the  wife  of  Mr.  Thomas  R.  Whitehead, of  Cleve- 
land. Mrs.  Whitehead  was  bom.  in  London, 
£ng.,  and  came  to  this  country  in  1867,  and 
married  Mr.  Whitehead  in  1882.  Since  the 
passage  of  the  statute  in  Ohio  giving  women 
an  equal  voice  with  men  in  school  affairs,  she 
has  applied  for  naturalization  under  the  act  of 
congress,  and  asks  if  she,  being  the  wife  of  a 
citizen  of  the  United  States,  is  required  to  take 
the  usual  proceedings  required  by  law  to  pro- 
cure a  certificate  of  naturalization  for  herself 
in  order  to  become  a  citizen  of  the  United 
States,  and  to  entitle  her  to  vote  under  the  new 
law  of  Ohio  enfranchising  women  in  the  elec- 
tion of  school  officers.  ' 

Section  1994  of  the  Revised  Statutes  of  the 
United  States  provides  that  **  any  woman  who 
is  now,  or  may  hereafter  be,  married  to  a  citi- 
zen of  the  United  States,  and  who  might  her- 
self be  lawfully  naturalized,  shall  be  deemed  a 
citizen.'* 

Judge  Ricks,  in  giving  his  opinion,  analyzed 
at  length  the  construction  of  the  law;  In  brief 
his  decision  is  as  follows: 


"The  first  inquiry  that  naturally  suggests 
itself  in  construing  the  statute  is,  what  is  the 
meaning  of  the  words,  *  who  might  herself  be 
lawfully  naturalized.'  The  impression  made 
by  the  first  reading  would  be  that  the  state  of 
marriage  can  only  work  the  naturalization  of 
the  wife  when  she  herself  possesses  all  the 
qualifications  for  naturalization  required  of 
alien  men,  to  wit:  A  declaration  of  intention 
to  become  a  citizen  at  least  two  years  prior  to 
his  application  for  naturalization,  with  renun- 
ciation of  all  foreign  allegiance;  anu  five  years* 
previous  residence  in  the  United  Sutes,  and 
one  jear  at  least  within  the  state.  But  exam- 
ination of  previous  statutes  show  such  a  con- 
struction would  l)e  erroneous. 

"The  act  of  congress  of  February  10,  1855, 
provided  that  'any  woman  who  might  law- 
fully be  naturalized  under  the  existing  laws, 
married,  or  who  shall  be  married  to  a  citizen 
of  the  United  States,  shall  be  made  and  taken 
to  be  a  citizen  of  the  United  States."  ' 

Judge  Ricks  quoted  a  decision  of  the  su- 
preme court  of  the  United  States  in  the  case 
oi  Kelly  V.  Owen,  which  holds  that  a  woman 
married  to  a  citizen  of  the  United  States  is  a 
citizen,  if  she  be  of  the  clssa  of  persons  for 
whose  naturalization  previous  acts  of  congress 
provided,  and  that  it  makes  no  diflTereiu^ 
whether  the  husband  was  a  citizen  at  the  time 
bf  the  marriage  or  attained  the  state  of  citizen- 
ship afterward.  "  The  object  of  tlie  act,"  sajs 
the  decision  referred  to,  "  in  our  opinion,  was 
to  allow  her  citizenship  to  follow  that  of  her 
husband  without  the  necessity  for  any  applica- 
tion for  naturalization  on  her  part." 

After  quoting  a  similar  decision  made  by 
Judge  Deedy,  of  the  United  States  court  for 
the  district  of  Oregon,  Jud^e  Ricks  said :  "The 
more  reasonab  e  construction  is  that  put  upon 
the  statute  by  the  supreme  court  of  the  United 
States,  already  stated.  Under  this  construc- 
tion, whenever  theproof  of  an  alien  wife's  citi- 
zenship is  requireci,  either  before  the  election 
board  as  an  elector,  or  in  a  proceeding  in  a 
court,  all  that  is  needed  is  the  production  of 
her  husband's  naturalization  certificate,  if  he 
is  foreign  bom,  or  proof  that  he  is  native  bom, 
and  proof  of  the  marriage  between  them. 
That  establishes  her  citizenship." 

Judge  Ricks  strengthens  his  view  by  citing 
the  English  statute  from  which  that  of  the 
United  States  is  drawn,  and  the  construction 
put  upon  it  in  that  country.  The  use  of  the 
word  "deemed"  in  the  act  also,  in  tlie  judge's 
opinion,  indicates  that  the  foregoing  is  the 
correct  interpretation  of  the  act  To  deem  is 
to  adjudge,  or  decree,  and  those  are  powers 
pertaining  to  the  judicial  tribunals,  so  that  the 
marriage  brings  about  the  nuturalization  of 
the  wife,  the  same  as  the  judgment  or  decree 
of  a  court  of  naturalization. 

"I  am  of  the  opinion,  therefore,"  judge 
Ricks  said,  "that  by  her  intermarriage  with 
Thomas  R.  Whitehead,  a  citizen  of  the  United 
States,  the  applicant,  Mrs.  Minnie  R.  Whitehead, 
thereby  became  a  citizen  of  the  United  States, 
and  does  not  need  to  take  proceedings  to  pro- 
cure a  certificate  of  naturalization  to  establish 
such  citizenship,  or  to  entitle  her  to  vote 
under  the  act  or  the  genecal  assembly  of  Ohio 
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of  April  24, 1894,  providing  that*  she  possesses 
the  other  qualifications  prescribed  by  that  act 
That  act  provides  that  every  woman  born  or 
naturalized  in  the  United  States  of  the  age  of 
twenty-one  and  upwards,  who  shall  have  been 
a  resident  of  the  state  one  year,  of  the  county, 
town^ip,  or  other  election  district,  such  time 
as  the  law  provides  for  men,  preceding  any 
election  held  for  the  purpose  or  choosing  any 
school  director,  member  of  the  board  of  educa- 
tion, or  school  council,  under  the  general  or 
special  laws  of  the  state,  shall  be  entitled  to 
vote  and  be  voted  for  at  such  an  election  for 
any  such  office  or  offices. 

"All  persons  made  citizens  of  the  United 
States  by  its  laws,  who  reside  in  Ohio,  cnioy 
all  the  immunities  of  citizens  of  Ohio.  The 
court  is  therefore  of  the  opinion  that  Mrs. 
Whitehead  became  a  citizen  of  the  United 
States  by  her  marriage  to  Thomas  R.  White- 
head, and  needs  no  certificate  of  naturalization 
papers  from  this  court  or  any  other  to  entitle 
ner  to  the  privileges  and  immunities  such 
citizenship  confers.*' 


FOSMXH  JBOPARDT. 

In  Siaie  v.  Sammers,  decided  in  the 
Supreme  Court  of  Minnesota  in  January, 
1895  (61  N.  W.  R-,  907),  the  following 
is  the  official  syllabus : 

'  **1.    The  accuse  is  'put   in  jeopardy  of 

punishment,'  in  the  legal  and  constitutional 
tense,  when  a  jury  is  impaneled  and  sworn  to 
try  his  caae,  upon  a  valia  indictment 

"2.  After  a  jury  is  thus  'charged  with  the 
prisoner/  he  is  entitled  to  have  the  trial  pro- 
ceed to  a  verdict,  unless  some  intervening  ne- 
cessity prevents. 

"  3.  While  the  inability  of  the  yxxy  to  agree 
is  such  a  necessitv,  yet,  in  a  prosecution  for  -a 
felony,  the  defendant  has  a  right,  unless  he  has 
waived  it.  to  be  present 

'*  4.  Hence,  when,  in  such  a  case,  the  jury  is 
thus  discharged  without  the  consent  of  the  de- 
fendant, and  during  his  enforced  absence — he 
l>etng  confined  in  prison— he  cannot  be  again 
tried  for  the  same  offense." 

The  court  said,  in  part:  "The  provis- 
ion of  the  constitution  which  is  but  de- 
claratory of  the  common  law,  is  that  'no  I 
person  for  the  same  offense  shall  be  put  I 
twice  in  jeopardy  of  punishment."  What ! 
constitutes  'jeopardy  of  punishment,'  in 
the  legal    or   constitutional  sense,  and 
when    it    attaches,  are    questions  upon 
which  thete  is  not  entire  harmony  among 
the   authorities.     But,    notwithstanding' 
some   dissenting  views  on  the  subject, ' 
we  think  it  may  be  considered  as  settled 
hy  the  great  weight  of  authority,  and  in 
accordance  with  sound  principle,  that  a 
person  is  put  in  jeopardy  of  punishment, 


in  the  legal  sense,  when  a  trial  jury  is 
impaneled  and  sworn  to  try  his  case, 
upon  a  valid  indictment,  or.  as  it  was 
expressed  at  common  law.  'when  the 
jury  is  charged  with  the  defendant.' 
After  a  jury  is  thus  charged  with  a  pris- 
oner, he  is  entitled  to  have  the  trial  pro- 
ceed to  a  finish  by  verdict,  unless  an  in- 
tervening necessity  prevents.  It  is  a 
principle  of  the  common  law,  as  well  as 
of  common  sense,  that  what  Ix^comes 
necessary  in  the  course  of  legal  proceed- 
ings must  be  done.  'All  general  rules 
touching  the  administration  of  justice 
must  be  so  understood  ns  to  be  made 
consistent  with  the  fundn  mental  princi- 
ples of  justice,  and  consequently  all 
cases  where  a  strict  adherence  to  the 
rule  would  clash  with  those  fundamental 
principles  are  to  be  considered  as  so 
many  exceptions  to  it.*  (Kinloch's  case, 
Post.  Crown  Law,  16.)  In  accordance 
with  this  principle,  it  is  now  well  settled 
that  where  there  is  a  manifest  necessity 
for  so  doing,  the  court  may,  even  without 
the  consent  of  the  defendant,  discharge 
a  jury  withotit  a  verdict,  and  that  this  will 
be  no  bar  to  trying  the  defendant  again 
for  the  same  offenlse.  As  to  what  facts 
and  circumstances  would  create  a  legal 
necessity  for  a  discharge  of  the  jury 
without  a  verdict,  it  is  not  now  necessary 
to  consider  further  than  to  say  that  it  is 
settled  that  the  inability  of  the  jury  to 
agree  constitutes  a  moral  necessity  for 
their  discharge  from  giving  a  verdict, 
which  will  prevent  it  being  a  bar  to 
another  trial.  But  in  this  connection 
there  comes  in  another  familiar  principle 
in  the  Administration  of  Justice,  viz.: 
that  in  a  prosecution  for  felony  the  ac- 
cused must  be,  and  has  a  right  to  be, 
present  at  every  stage  of  the  trial;  at 
least,  unless  he  has  waived  that  right. 
He  has  the  same  right  tb  be  present  at 
the  discharge  of  the  'yxry  without  a  ver- 
dict as  at  any  other  step  in  the  t^ial,  for 
he  may  be  able  to  show  good  reasons 
why  they  ought  not  to  be  discharged. 
In  this  case  the  defendant  having  been 
once  'put  in  jeopardy  of  punishment,* 
and  the  jury  having  been  discharged 
without  his  consent,  and  during  his  en- 
forced absence — he  not  having  waived 
his  right,  to  be  present — it  seems  to  us 
that  it  necessarily  follows  that  he  cannot 
be  again  put  in  jeopardy  of  punishment 
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for  the  same  oflFense  (1  Bish.  Cr.  Proc., 
sec,  272 ;  State  v.  Wilson,  50  Ind.  487  ; 
Rudder  v.  State,  29  Tex.  App.,  262,  15  S. 
W.,  in)r—New  York  Law  Journal. 


THE  ARGUMENTS  ON  THE  INCOKB  TAX. 

The  question  of  the  constitutionality 
of  the  income-tax  law  has  been  fully 
argued  out.  Some  of  the  ablest  lawyers 
of  the  country  have  said  all  that  can  be 
said  on  either  side  before  the.  only  tribu- 
.nal  that  has  authority  to  render  a  final 
decision. 

The  question  is  one  that  touches  the 
welfare  of  every  citiz;en.  For  if  the  law 
is  held  to  be  unconstitutional  every  citi- 
zen must  contribute  in  taxes  of  some 
other  kind  to  make  good  the  loss  of  rev- 
enue incident  to  such  ruling. 

T/ie  World  deems  it  of  interest,  there- 
fore, to  set  forth  for  popular  information 
the  arguments  that  have  been  offered  on 
both  sides.  It  will  do  so  as  succinctly 
and  clearly  as  possible  and  with  absolute 
impartiality. 

*    *    ♦ 

There  were  three  cases  before  the  su- 
preme court,  and  all  were  heard  together. 
One  of  them  (Moore's)  was  a  suit  for  an 
injunction  to  restrain  the  Internal  Reve- 
nue Bureau  from  levying  or  collecting 
the  income  tax  on  the  ground  that  the 
law  imposing  it  is  unconstitutional  and 
void.  The  other  two  were  suits  brought 
by  stockholders  of  corporations  ta  re- 
strain the'  ofl&cers  of  those  corporations 
from  paying  the  tax.  These  stockhold- 
ers also  contend  that  the  tax  is  unconsti- 
tutional, and  that  its  payment  by  th^ 
corporations  would  be  a  wrong  to  the 
suitors. 

The  three  suits,  taken  together.,  gave 
opportunity  to  challenge  the  law  upon 
every  possible  ground  of  unconstitution- 
ality, and  every  such  ground  was  in  fact 
argued  on  both  sides  in  the  discussion 
that  ensued. 

Moore's  case,  as  The  World  pointed 
put  when  it  was  brought,  seemed  to  be 
barred  by  section  3224  of  the  Revised 
Statutes,  which  provides  that — 


No  suit  for  the  purpose  of  restraining  the 
assessment  or  collection  of  any  tax  shall  be 
maintained  in  any  court. 

The  theory  of  Jhe  government  is  that 
if  a  tax  is  believed  to  be  unconstitutional 
the  person  assessed  must  pay  it  and  then 
bring  an  action  for  the  recovery  of  the 
amount.  On  the  other  hand,  it  is  con- 
tended by  Mr.  Guthrie  and  the  other 
counsel,  first,  that  the  statute  cannot 
apply  to  the  case  of  an  unconstitutional 
tax,  because  such  a  tax  is  no  tax  at  all; 
and  secondly,  that  it  is  not  within  the 
power  of  congress  to  abridge  the  author- 
ity of  the  supreme  court  to  inquire  into 
the  constitutionality  of  any  law. 

By  deciding  to  hear  all  three  of  the 
cases  together  the  court  seems  to  have 
held  that  the  statute  does  not  restrain  it, 
but  that  point  may  still  be  ruled  the 
other  way  in  the  final  decision. 

♦    ♦    * 

In  the  direct  argument  as  to  constitu- 
tionality the  first  contention  against  the 
law  was  that  it  imposes  a  direct  tax. 
The  constitution  forbids  congress  to  im- 
pose any  direct  tax  except  in  proportion 
to  population.  The  income  tax  is  not 
levied  with  any  reference  to  population, 
and  so  if  it  is  a  direct  tax  it  is  clearly 
unconstitutional,  as  both  sides  agree. 

But  is  it  a  direct  tax  within  the  mean- 
ing of  the  constitution?  The  supreme 
court  decided  in  the  Springer  case  and 
four  others,  that  the  former  income  tax 
was  not  "direct"  in  the  sense  meant.  It 
ruled  that  '^direct  taxes"  are  only  those 
levied  either  upon  persons  by  the  head 
or  upon  land.  The  attorneys  for  the 
government  rely  upon  these  decisions  as 
final.  But  the  opponents  of  the  law  ar- 
gue, first,  that  the  former  decisions  were 
erroneous  in  the  light  of  facts  ex- 
isting when  the  constitution  was 
adopted,  and  should  be  reversed, 
which  the  court  has  authority  to 
order  ;•  and  second,  that  there  are  fea- 
tures of  the  present  law  ngt  contemplated 
in  those  decisions  that  render  the  new 
tax  ^'direct."  The  law  taxes  incomes  de- 
rived from  land.  Its  opponents  contend 
that  in  doing  so  it  taxes  land,  thus  be- 
coming a  direct  tax  even  under  the 
court's  own  decision. 

The  attorney-general  replies,  first, 
that  a. tax  upon  incomes  derived  from 
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land  in  common  with  incomes  derived 
from  other  sources  is  in  no  sense  a  tax 
upon  land.  Second,  that  even  if  a  tax 
upon  land  incomes  is  decided  to  be  "di- 
rect," the  decision  would  not  invalidate 
the  law.  It  would  operate  merely  to  ex- 
empt that  particular  class  of  incomes 
from  taxation  under  the  law.  He  con- 
tends'that  this  rule  must  apply  through- 
out, and  that  whatever  points  of  invalid- 
ity there  may  be  in  the  details  of  the  law 
they  cannot  be  held  to  invalidate  the 
whole. 

The  second  contention  of  the  objectors 
to  the  law  is  that  the  taxes  levied  by  it 
are  not  "uniform." 

The  first  clause  of  section  8  of  the 
constitution  provides  that 

All  duties,  imposts  and  excises  shall  be  uni- 
form throughout  the  United  States. 

The  opponents  of  the  law  argue  that 
the  income  tax  enactment  violates  this 
provision.  They  also  contend  that  by 
taxing  one  person  uneqtlally  with  an- 
other it  violates  the  fifth  amendment, 
which  provides  that  no  person  shall  be 
deprived  of  property  "without  due  pro- 
cess of  law." 

In  support  of  these  contentions  they 
cite  the  following  facts: 

1.  That  this  law  taxes  only  that  two  per 
cent  of  the  population  who  have  incomes 
in  excess  of  $4,000  a  year. 

2.  That  it  discriminates  between  indi- 
viduals and  corporations,  taxing  the  lat- 
ter in  many  cases  where  it  exempts  the 
former.  For  example,  if  five  persons  do- 
ing business  as  a  partnership  have  to- 
gether-an  income  of  $20^000  a  year,  each 
can  claim  the  $4,000  exemption  and  es- 
cape taxation  entirely.  But  if  the  same 
five  persons  were  conducting  the  same 
business  as  a  corporation  and  earning  the 
same  income  they  would  have  to  pay  the 
tax.  To  this  the  government  attorneys 
reply  that  corporate  powers  are  a  valu- 
a^ble  and  efiicient  means  of  making 
money,  and  that  it  is  only  fair  to  tax 
those  who  enjoy  them,  while  letting 
those  who  do  not  possess  them  go  free. 
To  this  the  reply  of  the  opponents  is 
that  corporate  powers  are  the  gift  not  of 
the  Federal  government  but  of  the  states, 
and  that  the  Federal  government  has 
therefore  no  right  to  tax  them  as  a  grant 
of  privilege. 


3.  That  there  is  an  enormous  and  un- 
constitutional lack  of  tiniformity  in  the 
law's  exemption  of  mutual  life-insurance 
companies,  building  and  loan  associa- 
tions and  the  like.  They  cite  two  great 
rival  life-insurance  companies  in  New 
York,  enjoying  practically  the  same  in- 
come. One  ot  them  must  pay  $200,000 
income  tax  while  the  other  is  altogether 
exempt. 

Against  all  this  the  attorney-general 
contends  that  the  "uniformity"  required 
by  the  constitution  is  territorial  only — 
that  the  prohibition  is  not  leveled 
against  taxation  which  disci  iminates  in 
the  ways>eferred  to  between  its  subjects, 
but  against  tax  laws  that  mean  one 
thing  in  one  state  and  another  thing  in 
another  state,  or  laws  taxing  the  people 
of  one  state  and  not  those  of  another. 

The  third  and  last  ground  of  conten- 
tion is  that  the  Jaw  imposes  double 
taxes.  It  is  argued  that  it  taxes  the 
same  income  twice,  in  violation  not  only 
of  the  universal  principles  of  justice 
that  should  govern  all  law,  but  also  of 
the  express  provision  already  cited  of 
article  V  of  the  amendments  to  the  con- 
stitution. The  opponents  of  the  law 
say  that  to  exact  a  double  tax  of  one  cit- 
izen where  another  is  taxed  but  once  is 
to  deprive  that  citizen  of  his  property 
"without  due  process  of  law."  They 
hoid  also  that  a  tax  which  operates  in 
this  way  is  not  "uniform"  as  required  by 
the  constitution.  One  illustrative  ex- 
ample will  suffice  to  show  in  what  way 
it  is  contended  that  double  taxes  are  im- 
posed. If  a  man's  income  is  derived 
wholly  or  partly  from  corporations  in  the 
form  of  dividends,  he  must  still  pay  the 
tax  upon  it,  though  the  corpo^atidns 
have  already  paid  tax  upon  their  earn- 
ings and  deducted  the  amount  from  their 
dividends. 

The  reply  of  the  attorney-general  and 
the  distinguished  lawyers  associated  with 
him  is  the  same  that  was  made  to  o^her 
contentions  already  set  forth,  vir.,  that 
such  inequalities  are  not  forbidden  by 
the  constitution ;  that  those  who  enjoy 
corporate  advantages  are  in  a  different 
case  from  those  who  do  not ;  and  that 
even  if  the  double  taxation  be  unconsti- 
tutional the  fact  does  not  invalidate  the 
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law  as  a  whole  or  call  for  anything  more 
than  the  exercise  of  discretion  in  enforc- 
ing its  valid  provisions,  leaving  the  others 
unenforced. 

*    *    * 

Incidentally  to  this  discussion  many 
other  objections  were  urged  against  the 
law,  but  as  they  related  rather  to  questions 
of  its  justice  and  propriety  of  which  con- 
gress is  the  sole  judge,  than  to  the  issue 
of  constitutionality,  it  is  not  necessary  to 
recite  them  here.  The  points  herein  set 
forth  embrace  the  entire  scope  of  the  con- 
stitutional argument,  and  the  illustrative 
examples  selected  for  reproduction  will 
serve  as  well  as  a  score  of  others  to  indi- 
cate what  was  intended. 

What  the  comparative  value  of  the 
arguments  pro  and  am  may  be  it  is  not 
now  the  province  of  anybody  but  the  su- 
preme court  of  the  United  States  to  de- 
termine. That  august  and  universally 
honored  tribunal  exists  solely  for  the 
purpose  of  determining  such  questions 
as  the  court  of  final  resort.  To  its  deci- 
sion on  the  question  of  the  constitution- 
ality of  the  income  tax,  whatever  it  may 
be,  we  must  all  bow  loyally  and  rever- 
ently.—A^.  K  W(^ld. 


STKBET  RAILWAY  LAW. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

Cathbrinb  McKbown,  Administratrix,  v. 
Thb  Cincinmati  Strbbt  Railway  Com- 
pany. 

CHARGE  OF  THE  COURT. 

[Oiyen  Thuraday,  February  8, 1896.] 

Hunt,  J. 

Gentlemen  of  the  Jury:  This  is  an  ac- 
tion in  which  the  plaintiff,  Catherine  Mc- 
Keown,  as  administratrix  of  the  estate 
of  Michael  McKeown,  deceased,  seeks  to 
recover  damages  from  the  defendant,  the 
Cincinnati  Street  Railway  compan}',  in 
the  sum  of  ten  thousand  dollars,  by 
reason  of  personal  injuries  alleged  to  have 
been  sustained  to  Michael  McKeown,  on 
or  about  December  13,  1890,  and  which 
resiulted  in  the  death  of  Michael  Mc- 
Keown. 

The  action  is  grounded  on  that  pro- 
vision of  the  statutes  of  Ohio  which  pro- 


vides that  ''whenever  the  death  of  a  per- 
son shall  be  caused  by  a  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect, 
or  default  is  such  as  would  (if  death  had 
not  ensued)  have  entitled  the  party  in- 
jured to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then,  and  iu 
every  such  case,  the  person  who,  or  the 
corporation  which  would  have  been  liable 
if  death  had  not  ensued,  shall  be  liable  to 
an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured,  and  al- 
though death  shall  have  been  caused 
under  such  circumstances,  an  amount  in 
law  to  murder  in  the  first  or  second  de- 
gree, or  manslaughter.'* 

There  is  a  further  provision  that  "every 
such  action  shall  be  for  the  exclusive 
benefit  of  the  wife  or  husband  and  chil- 
dren, or  if  there  be  neither  of  them,  then 
of  the  parents  and  next  of  kin  of  the 
person  whose  death  shall  be  so  caused  ; 
and  it  shall  be  brought  in  the  name  of 
the  personal  representative  of  the  de- 
ceased person ;  and  in  every  action  the 
jury  may  give  such  damages,  not  exceed- 
ing in  any  case  ten  thousand  dollars,  as 
they  may  think  proportioned  to  the  pe- 
cuniary injury  resulting  from  such  death, 
to  the  persons  respectively  for  whose 
benefit  such  action  shall  be  brought." 

The  petition  alleges  that  on  the  13th 
day  of  December,  1890,  the  plaintiff  was 
duly  appointed  and  qualified  and  letters 
of  administration  on  the  estate  of  Mi- 
chael McKeown,  deceased,  were  issued  to 
her  by  the  probate  court  of  Hamilton 
county,  Ohio,  and  that  the  defendant  is 
and  was,  at  the  time  of  the  happening  of 
the  grievance  hereinafter  mentioned,  a 
corporation  duly  incorporated  under  the 
laws  of  Ohio,  and  used  and  operated  a 
street  railway  known  as 'the  Cincinnati 
Street  Railway  company. 

The  petition  further  alleges  that  on  the 
13th  day  of  December,  1890,  the  said 
Michael  McKeown,  while  engaged  in  the 
performance  of  his  duty  on  the  Vine 
street  bridge,  in  Cincinnati,  and  without 
any  fault  or  neglect  on  his  part,  but  by 
reason  of  the  wrongful  act,  negligence, 
carelessness  and  default  of  defendant  and 
its  agents  and  servants  in  running  one  of 
its  heavy  Vine  street  cable  cars  upon  the 
defendant's  railway  tracks,  and  by  reasoii 
of  having  defective  machinery  upon  the 
cable  car,  and  a  defective  and  insufficient 
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brake,  and  by  reason  of  the  wrongful 
acts,  carelessness,  negligence  and  default 
of  the  defendant,  its  agents  and  servants, 
in  running  said  car  at  a  very  great  rate  of 
speed,  viz.,  ten  miles  an  hour,  and  failing 
to  ring  any  bell,  or  give  any  warning 
whatever  to  the  said  Michael  McKeown, 
ran  into  him,  the  said  Michael  McKeown, 
by  reason  of  which  negligence  and  de- 
fault of  the  defendant,  its  agents  and  ser- 
vants, the  said  Michael  McKeown  was 
killed,  without  fault  or  negligence  on 
his  part. 

There  is  a  further  allegation  that 
Michael  McKeown  was  a  married  man, 
and  left  surviving  him  his  widow,  Catha- 
rine McKeown,  and  Joseph  McKeown, 
aged  seven  (7)  years,  William  I.  Mc- 
Keown, aged  eleven  (11)  years,  Anna 
Welsh,  aged  twenty-six  (26)  years,  Cath- 
arine McKeown,  aged  twenty-three  (23) 
years,  all  his  children,  the  result  of  said 
marriage,  and  next  of  kin  of  Michael 
McKeown.  deceased,  and  the  still  further 
allegation  that  the  deceased  was  a  strong, 
vigorous  man,  of  excellent  health,  and 
that  his  earning  capacity  in  his  position 
was  sixty-five  dollars  per  month. 

The  defendant,  the  Cincinnati  Street 
Railway  company,  fcr  answer  to  the  peti- 
tion of  the  plaintiff,  admits  that  Catharine 
McKeown  was  appointed  and  qualified  as 
administratrix  of  the  estate  of  Michael 
McKeojprn,  deceased  ;  that  the  defendant 
is,  and  was  at  the  time  mentioned  in  the 
petition,  a  corporation  duly  organized 
under  the  laws  of  Ohio,  and  owning  and 
operating  a  street  railway  in  the  city  of 
Cincinnati,  known  as  the  Vine  street 
cable  line ;  but,  for  defense  to  the  cause 
of  action  set  forth  in  the  petition,  defend- 
ant denies  each  and  every  allegation  con- 
tained in  the  petition,  except  as  expressly 
admitted. 

The  answer  thus  admits  the  corporate 
capacity  of  the  defendant  and  its  owner- 
ship and  operation  of  the  Vine  street 
cable  line  in  this  city,  but  denies  each 
and  every  allegation  upon  which  the 
plaintiff  must  rely  for  a  recovery  in  this 
action. 

In  order,  therefore,  to  entitle  the  plain- 
tiff to  a  verdict  in  this  case,  it  is  neces- 
sary that  two  facts  should  be  found  by 
you : 

First,  That  some  carelessness  or  neg- 
ligence of  the  detendant,  the  Cincinnati 


Street  Railway  company,  caused  the  in- 
jury complained  of  in  the  petition  of  the 
plaintiff,  and  that  such  injuries  resulted 
in  the  death  of  Michael  McKeown. 

Secoiid,  That  the  carelessness  or  neg- 
ligence of  the  plaintiff  did  not  directly 
contribute  to  the  result. 

The  burden  of  proof  is  upon  the  plain- 
tiff to  show,  by  a  fair  preponderance  of 
the  evidence,  the  carelessness  or  negli- 
gence of  the  defendant,  as  alleged  in  the 
petition. 

-  The  burden  of  proof  to  show  contrib- 
utory negligence  on  the  part  of  the  plain- 
tiff, if  contributory  negligence  is  relied 
lipon  as  a  defense  to  this  action,  is  upon 
the  defendant,  unless  the  evidence  offered 
by  the  plaintiff,  raises  a  presumption  that 
the  deceased  was  guilty  of  contributory 
negligence,  in  which  case  the  plaintiff  is 
bound  to  overcome  this  presumption  by 
a  preponderance  of  the  evidence. 

The  rule  may  be  regarded  established 
that  a  street  car  has,  from  the  necessities 
of  the  case,  a  right  of  way  over  that  por- 
tion of  the  street  upon  which  it  alone  can 
travel  superior  to  that  of  the  ordinary 
vehicle,  or  the  pedestrian,  or  those  en- 
gaged in  such  upon  the  streets  where  the 
tracks  may  run,  but  this  right  of  way 
does  not  prevent  them  from  driving  across 
or  along  its  tracks  or  using  the  street  at 
any  place  or  at  any  time  when,  by  so 
doing,  they  will  not  interfere  with  the 
practical  operation  of  the  road.  This 
right  is  not  an  exclusive  right,  but  carries 
with  it  obligations  and  duties  to  the  public 
as  well.  The  injuries  in  this  case  are  al- 
leged to  have  happened  on  the  13th  day 
of  Becembeir,  1890,  to  Michael  McKeown, 
who,  the  testimony  shows,  was  engaged 
as  a  roadman  in  cleaning  the  highway, 
or  engaged  in  work  on  the  Vine  street 
bridge,  over  which  the  car  was  then  be- 
ing operated. 

While,  therefore,  it  is  incumbent  upon 
those  who  are  at  work  in  the  street,  upon 
or  near  the  line  of  the  track,  to  exer- 
cise a  degree  of  watchfulness  and  pru- 
dence commensurate  with  the  risk  to 
which  they  are  exposed,  the  same  degree 
of  care  and  caution  rests  upon  those  who 
control  the  same  to  avoid  inflicting  in- 
jury. The  degree  of  watchfulness  and 
care  to  be  exercised  must  be  determined 
by  facts  which  vary  so  much  in  different 
cases  that  courts  have  not  attempted  to 
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establish  specific  rules  on  the  subject. 
The  degree  of  care  which  should  be  ex- 
ercised to  avoid  collisions  or  accidents  is 
such  watchfulness  and  precaution  as  are 
fairly  proportioned  to  the  danger  to  be 
avoided,  judged  by  the  standard  of  com- 
mon prudence  and  experience. 

It  may  be  stated  as  a  general  principle 
that  a  street  railway  company,  in  operat- 
ing its  road  and  running  its  cars,  and  in 
the  selection  of  its  appliances  and  em- 
ployees, is  not  required  to  exercite  the 
best  method  human  skill  and  ingenuity 
have  devised  to  prevent  accidents.  The 
selection  of  competent  employees  or  ser- 
vants is  also  enjoined,  but  its  duty  in  this 
respect  is  discharged  if  it  adopt  the 
method  which  is  in  general  use  and  has 
usually  been  found  safe  and  adequate.  It, 
too.  would  be  liable  for  injuries  caused 
by  using  cars  known  to  be  in  a  danger- 
ous or  defective  condition,  and  a  want  of 
knowledge  would  be  no  defense  if  tbe 
defect  could  have  been  discovered  and 
remedied  hj'  the  exercise  of  ordinary' 
care.  The  selection  of  competent  em- 
ployees is  also  enjoined. 

The  degree  of  diligence  which  the  law 
exacts  of  the  company's  servants,  as  well 
as  of  others  who  are  usin^  the  streets, 
must  be  determined  with  due  regard  to 
the  character  of  the  instrumentalities 
employed,  such  as  the  agencies  for  pro- 
pelling the  cars,  whether  steam,  elec- 
tricity, the  cable  motive  power,  or  horse 
power,  the  weight  and  momentum  of  the 
cars,  the  extent  and  character  of  traffic 
and  travel,  ortheobstruction  on  the  streets, 
the  apparent  capacitj'  of  those  who  may 
be  upon  or  near  the  track  to  comprehend 
their  situation  and  avoid  the  injury,  and, 
generally,  all  circumstances  bearing  on 
the  question  of  prudence  x>t  negligence, 
which  exist  at  the  time  of  the  alleged 
omission  of  duty.  What  would  be  care 
and  prudence  under  certain  circum- 
stances, might  be  carelessness  and  negli- 
gence under  different  conditions'  involv- 
ing greater  risks  and  dangers.  The  care 
and  prudence  employed  should  be  reason- 
ably commensurate  with  the  danger  to  be 
encountered.  When  the  alleged  negli- 
gence consists  of  an  omission  of  duty 
suddenly  and  unexpectedly  arising,  it  is 
incumbent  on  the  plaintiff  to  show  that 
the  circumstances  were  such  that  the  ser- 
vants of  the  defendant  had  an  opportun- 


ity to  become  conscious  of  the  facts  giv- 
ing rise  to  the  duty  and  a  reasonable  op- 
portunitj'  to  perform  it.  It  is  the  duty 
of  the  defendant  to  exercise  reasonable 
care  and  prudence  to  prevent  accidents ; 
but  in  this  case  it  did  not  become  the 
duty  of  the  gripman  in  charge  of  the  car 
in  question  to  undertake  to  stop  it  until 
he  discovered  or  ought  to  have  discovered 
by  Jthe  exercise  of  ordinary  care  that  the 
deceased  was  not  taking  proper  precau- 
tions under  the  circumstances  to  get  out 
of  the  wa3^  and  if  the  gripman  did  all  in 
his  power  then  to  stop  the  car,  the  de- 
fendant would  not  be  liable.  In  a  word, 
the  street  railway  company  is  responsible 
for  collisions  or  accidents  which,  by  the 
exercise  of  ordinary  care  and  prudence, 
it  could  have  avoided,  and  where  the  in- 
jured person  did  not  contribute  directly 
to  the  result.  But  the  street  railway 
company  is  not  responsible  for  accidents 
which  the  exercise  of  ordinary  care  and 
prudence  could  not  have  avoided. 

It  is,  therefore,  for  the  jury  to  deter- 
mine from  all  the  evidence,  upon  whom 
the  liability  in  the  case,  if  any,  should  be 
visited,  or  whether  the  injuries  were  the 
result  of  a  pure  accident  which  ordinary 
care  and  prudence  could  not  have  pre- 
vented. 

If  a  person  be  Seen  upon  the  track  who 
is  apparently  capable  of  taking  care  of 
himself,  the  defendant  maj*^  assume  that 
he  will  leave  the  track  before  the  car 
reaches  him,  and  this  presumption  may 
be  indulged  so  long  as  the  danger  of  in- 
juring him  does  not  become  imminent, 
apparent  or  likely  ;  but  when  the  defend- 
ant is  aware  of  danger  or  ought  to  be 
aware  of  danger  in  the  exercise  of  ordi- 
nary care  and  prudence,  then  it  is  its 
duty  to  exercise  reasonable  care  and  pru- 
dence to  prevent  the  accident. 

The  gripman  in  the  defendant's  car 
had  the  right  to  assume  that  the  deceased 
would  exercise  ordinsiry  care  to  note  the 
coming  of  the  car,  and  to  get  out  of  the 
way  in  time  to  avoid  danger.  The  de- 
ceased was  bound  to  know  that  he  was 
on  the  track  of  the  detendant,  and  he  was 
required  to  exercise  the  faculties  of  seeing 
and  hearing,  if  in  the  possession  of  both, 
to  note  the  approach  of  the  car,  and  was 
bound  to  the  exercise  of  ordinary  care 
and  prudence  to  get  out  of  the  way  of 
the  approaching  car.     If  he  did  not  so 
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use  his  faculties  of.  sight  and  hearing, 
and  on  that  account  did  not  get  out-  of 
the  way  of  the  cars,  aitd  that  by  the  ex- 
ercise of  his  sight  and  hearing  the  acci- 
dent could  have  been  avoided,  he  was 
guilty  of  contributory  negligence,  and 
the  plaintiff  can  not  recover. 

The  evidence  as  to  whether  there  was 
an  omission  on  the  part  ofthe  defendant 
to  ring  the  bell  or  sound  the  gong  on  ap- 
proaching the  bridge  is  conflicting  and 
may  be  considered  by  the  jur^'  in  connec- 
tion with  any  other  tacts  in  e\ddence  in 
tending  to  establish  negligence,  as  the 
jur}' may  believe;  but  the  omission  of 
defendant  to  ring  the  bell,  or  sound  the 
gong,  if  you  find  there  was  such  an  omis- 
sion, was  not,  of  itself,  sufiScient  ground 
to  authorize  a  verdict  against  the  defend- 
ant, if  the  deceased,  notwithstanding 
such  omission,  might,  by  the  exercise  of 
ordinar>'  care,  or  could  have  avoided  the 
accident. 

If  you  find,  too,  that  the  deceased,  in 
a  condition  of  fright,  stepped  to  the  west 
side  of  the  track  of  the  defendant,  and 
into  the  danger  from  which  the  injuries 
happened,  instead  of  to  the  east  side,  and 
out  of  danger,  then  defendant  is  not 
liable,  unless  you  find  that  defendant,  by 
some  neglect  or  wrongful  act^  on  its  part, 
occasioned  his  fright  and  thus  caused  the 
injuries. 

A  street  railway  company,  in  operating 
its  road  and  running  its  cars,  must  use 
ordinary  care  and  prudence,  too ;  that  is, 
such  care  as  an  intelligent  man,  of  ordi- 
nary care  and  prudence,  commonly  exer- 
cises under  like  circumstances.  What 
would  be  care  and  prudence  under  certain 
circumstances  might  be  carelessness  and 
negligence  under  different  conditions  in- 
volving greater  risks  and  dangers.  The 
.  care  and  prudence  employed  should  be 
reasonably  commensurate  with  the  dan- 
gers to  be  encountered. 

If  you  find  that  a  street  railway  com- 
pany did  all  that  a  reasonable  person  of 
ordinary  care  and  prudence  woiild  have 
done  under  the  circumstances  and  condi- 
tions surrounding  the  occurrence  in  ques- 
tion, then  your  verdict  mu.st  be  for  the 
defendant. 

If  you  find,  from  a  fair  preponderance 
of  the  evidence,  however,  that  the  street 
railway  company  was  not  in  the  exercise 
of  that  ordinary  care  and  prudence  which 


the  court  has  detailed,  and  that  such  neg- 
ligence and  carelessness  caused  the  per- 
sonal injuries  to  Michael  McKeown,  it 
will  be  the  duty  of  the  jury  to  considfet 
whether  or  not  Michael  McKeown  him- 
self was  guilty  of  contributory  negligence 
— ;that  is,  whether  the  negligence  or  care- 
lessness of  the  deceased  contributed 
directly  tO  bring  about  the  result.  If 
you  find  that  he  was  so  careless  or  negli- 
gent, and  that  by  the  exercise  of  ordinary 
care  and  prudence  the  deceased  might 
have  avoided  injury,  there  can  be  no 
recover^',  even  though  the  street  railway 
company  may  have  been  guilty  of  negli- 
gence. In  other  words,  if  the  careless- 
ness and  negligence  of  both  the  plaintiff 
and  the  defendant  combined  directly  to 
produce  the  accident,  then  your  verdict 
would  be  fothe  defendant. 

The  burden  of  proving  negligence 
rests  on  the  party  alleging  it,  and  when  a 
person  charges  negligence  on  the  part  of 
another  as  a  cause  of  action,  that  party 
must  prove  the  negligence  bj-  a  fair  pre- 
ponderance of  the  evidence.  The  court 
has  instructed  you,  as  a  matter  of  law, 
that  the  burden  of  proof  is  upon  the 
plaititiff,  and  it  is  for  the  plaintiff  to  prove 
her  case  by  a  fair  preponderance  of  the 
evidence.  If  you  find  that  the  evidence 
bearing  upon  the  case  is  evenly  balanced, 
or  that  it  preponderates  in  favor  of 
the  defendant,  then  the  plaintiff  can  not 
recover,  and  you  should  find  for  the  de- 
fendant. 

The  preponderance  of  evidence  in  a 
case  is  not  alone  dete*  mined  by  the  num- 
ber of  witnesses  testifying  to  a  particular 
fact  or  state  of  facts.  Nor  need  the  jury 
necessarily  regard  the  weight  of  evidence 
as  evenly  balanced  when  a  number  of 
witnesses  testified -directly  opposite  to 
each  other.  In  determining  upon  which 
side  the  preponderance  of  the  evidence 
is,  the  jury  should  take  into  considerar 
tion  the  opportunities  of  the  several  wit- 
nesses for  seeing  or  knowing  the  things 
about  which  they  testified ;  their  conduct 
and  demeanor  while  testifying,  their  in- 
terest or  lack  of  interest,  it  any,  in  the 
result  of  the  suit ;  the  probability  or  im- 
probability of  the  truth  of  their  several 
statements,  in  view  of  all  the  other  evi- 
dence, facts  and  circumstances  proved  in 
the  trial;  and  from  all  these  circum- 
stances determine  upon  which  side  is  the 
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weight  or  preponderance  of  the  evidence. 
When  witnesses  are  otherwise  equally 
credible  and  their  testimony  otherwise  en- 
titled to  equal  weight,  greater  weight  and 
means  of  credit  should  be  given  to  those 
whose  information  were  superior, and  also 
of  those  who  swear  affirmatively  to  a  fact, 
rather  than  to  those  who  swear  nega- 
tively, or  to  a  want  of  knowledge  or  to  a 
want  of  recollection. 

If,  however,  the  jury  should  find,  under 
the  evidence  and  the  instructions  of  the 
court,  that  the  plaintiff  has  established 
the  wrongful  act  or  negligence  of  the  de- 
fendant as  alleged  in  the  petition,  and 
that  the  same  resulted  in  the  death  of 
Michael  McKeown,  then  the  plaintiff  is 
entitled  to  recover  in  this  action  for  the 
benefit  of  the  widow  and  next  of  kin  of 
the  deceased,  such  damages  as  the  jury- 
may  deem,  from  the  evidence,  a  fair  and 
just  compensatipn  therefor,  having  refer- 
ence only  to  the  pecuniary  injuries  re- 
sulting from  such  death  to  such  widow 
and  next  of  kin,  not  exceeding  the 
amount  claimed  in  the  petition.  The 
jury,  in  assessing  damages,  if  they  find 
any  damages  should  be  awarded,  may  take 
into  consideration  the  probable  earnings 
of  the  deceased,  his  age,  physical  capac- 
ity and  habits  during  what  would  prob- 
ably have  been  his  lifetime ;  but  in  es- 
tablishing damages,  if  any  have  been  sus- 
tained, nothing  can  be  awarded  by  way 
of  compensation  for  mental  suffering, 
nor  can  any  allowance  be  made  for  the 
grief  or  bereavement  of  surviving  rel- 
atives. 

The  case  is  now  submitted  to  you,  gen- 
tlemen of  the  jury,  to  the  end  that  the 
law  and  the  evidence  shall  receive  the 
consideration  demanded  by  the  solemn 
obligation  which  you  have  assumed  as 
jurors  in  this  case. 

SPECIAL  CHARGE  ASKED   BY  PLAINTIFF. 

Whereupon,  before  argument  of  coun 
sel  to  the  jury,  the  plaintiff,  by  her  coun- 
sel, requested  the  court  to  give  the  fol- 
lowing special  charge,  to  wit: 

1.  If  the  jury  find  that  the  defendant 
is  guilty  of  negligence  contributing  to 
the  accident'  and  that  the  plaintiff  was 
guilty  of  contributory  negligence,  then 
he  can  not  recover.  This  is  qualified  by 
the  fact  that  if    the   defendant  did,   or 


ought  to  have  discovered,  that  contribu- 
tory negligence  in  time  in  the  exercise  of 
ordinary  care  to  have  avoided  the  effect 
of  it,  and  did  not  exercise  ordinary  care 
to  so  avoid  it,  the  plaintiff  can  recover. 

Matthews  &  Clevelatid,  for  the  Plain- 
tiff. 

Foraker  &*  Prior,  for  the  Street  Rail- 
way Company. 
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New  Cases. 

Cases  filed  iu  supreme  court  since  March  27  : 

4447.  The  Paige  Manufacturing  Company  et 
al.  V.  The  Commercial  National  Bank  of  Cleve- 
land, Ohio.  Error  to  the  circuit  court  of  Lake 
county.    J.  B.  Burrows. 

4448.  The  Paige  Manufacturing  Company  et 
al.  V.  The  Painesville  National  Bank  of  Paines- 
ville.  Error  to  the  circuit  court  of  Lake 
county.    J.  B.  Burrows  ;  Geo.  W.  Alvord. 

4449.  The  P.  &  W.  Ry.  Co.  et  al.  v.  Margaret  M. 
Phillips.  Error  to  the  circuit  court  of  Geauga 
county.    J.  B.  Burrows. 

4450.  Richard  M  Parmcly  v.  H.  H.  Crane  et 
al.  Error  to  the  circuit  court  of  Geauga 
county.    J.  B.  Burrows  ;  F.  C.  McMillin. 

4451.  C.  C.  Viall  v.  Hannah  M.  Moodey. 
Error  tU  the  circuit  court  of  Lake  county.  J. 
B.  Burrows ;  Geo.  W  Alvord. 

4452.  The  City  of  Cincinnati  v.  Caroline 
Steinkamp.  Error  to  the  circuit  court  of 
Hamilton  county.  Fred  Hertenstein ;  Von 
Seggern,  Phares  &  DeWald. 

4453.  The  Springfield  Savings  Society  v. 
Geo.  W.  Collett,  treasurer  of  Clark  county. 
Error  .to  the  circuit  court  of  Clark  county. 
Oscar  T.  Martin,  Bowman  &  Bowman ;  N.  E. 
Warwick,  W.  A.  Scott  and  Chase  Stewart 

4454.  John  M.  Butler  et  al.  v.  John  Seaman 
et  al.  Error  to  the  circuit  court  of  Van  Wert 
county.  Horace  A.  Reeve;  Saltzgaber  & 
Marble. 

4455.  John  Y.  Detwilcr  et  al.  v.  Harriett  J. 
St.  John  et  al.  Error  to  the  circuit  court  of 
Wood  county.  King  &  Tracey  and  R.  S. 
Parker. 

4456.  Jesse  Bra3rton  et  al.  v.  E.  H.  Buckland- 
Error  to  the  circuit  court  of  Putnam  county. 
Clive  C.  Handy  and  Handy  &  Ogan  ;  Thomas 
W.  Prentiss  and  Bailey  &  Bailey.  | 

4457.  Elizabeth  Bird  et  al.  v.  James  Luther 
Young.    Error  to  the  circuit  court  of  Fairfield 
county.     M.  A.  Daugherty,  Geo.  Bird  and  C,       ' 
M.  Strickler. 

4458.  The  Fidelity  and  Casualty  Co..  of 
New  York  v.  William  M.  Hahn,  Superintendent 
of  Insurance  of  Ohio.  Error  to  the  circuit 
court  of  Franklin  county.  W.  J.  and  C.  R. 
Gilmore;  John  K.  Richards,  Attorney-General 
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COMMUNICATIONS  SOLICITED. 

Contributions y  items  of  nervs  about  courts 
judges  and  lawyers;  queries  or  cotnments; 
criticisfHs  on  various  law  questiofis;  addresses 
OH  legal  tofficSyOr  discussions  upon  points  oj 
interest^  as  well  as  important  decisions,  are 
solicited  from  'members  of  the  bar  and  those 
interested  in  legal  proceedim^s. 


We  have  1>een  asked  why  the  Hampton  ex- 
tradition case  has  not  appeared  in  our  columns. 
That  our  readers  who  may  have  noti(:ed  its 
absence  from  our  pages,  may  know  why  it  has 
been,  we  state  that  Judge  Buchwalter  advised 
us,  soon^after  its  rendition,  that  there  were 
grievous  errots  in  the  case  as  printed  by  our 
cotcmporary,  and  requested  us  to  wait  un- 
til he  had  revised  it,  and  taken  out  the  mis- 
takes before  we  published  it.  A  recent  letter 
from  the  judge  contains  the  information  that 
it  will  soon  be  ready  for  republication. 


Some  of  our  readers  may  think  that  as  we 
are  away  from  Columbus,  we  have  not  the 
facility  for  getting  supreme  court  news  that  a 
paper  in  that  city  would  have.  The  fact  is  that 
we  get  prompt  communication  of  everything 
of  a  legal  nature  transpiring  in  that  legal 
center.  On  March  29,  the  supreme  court  an- 
nounced that  after  April  10  it  would  sit  in  two 
divisions.  We  published  the  news  in  our 
issue  of  March  30.  No  other  Ohio  legal  paper 
announced  the  fact  until  April  8.  We  also  an- 
nounced the  decision  of  the  same  court  sus- 
taining the  constitutionality  of  the  Rawling's 
t*x  law  one  week  in  advance  of  our  cotem- 
porary. 


William  Paul,  of  Georgetown,  O.,  convicted 
in  the  Brown  county  common  pleas  court  of 
the  murder  of  Joseph  Yockey,  his  father-in- 
law,  has  been  refused  a  new  trial,  and  is  sen- 
tenced to  be  hanged  July  31. 


The  jury  ill  the  case  of  The  State  v.  Peter 
i\apiet\  indicted  for  murder  in  the  first  degree, 
and  recently  tried  in  the  Perry  county  common 
pleas,  afier  ileliberating  eighteen  hours,  re- 
turned into  court  on  the  7tli  inst.  with  a  verdict 
of  manslaughter. 


The  Ohio  supreme  court  has  appointed  the 
following  committee  to  examine  the  students 
of  the  Cincinnati  Law  school  for  admission  to 
the  bar  on  May  20  :  Samuel  W.  Smith,  chair- 
man, Cincinnati;  A.  D.  Johnson,  Kenton ;  F. 
H.Oldham,  Marietta ;W.  H.  Wiggins,  Chilli- 
cothe;  A.  H.  Clark,  Columbus;  J.  Sprigg  Mc- 
Mahan,  Dayton,  and  D.  J.  Cable,  Lima. 


One  of  the  heaviest  verdicts  ever  given  in  a 
personal  injury  case  was  rendered  in  the  United 
States  circuit  court,  at  Cleveland  recently. 
Charles  Heathorn,  who  sued  the  Baltimore  and 
Ohio  Railroad  company  for  $100,000  for  the 
loss  of  both  legs  and  the  crushing  of  an  arm  in 
a  collision  in  Indiana,  was  awarded  $30,000  by 
the  jury  after  only  three  hours*  deliberation. 


The  case  of  The  Northwestern  Monroe  R'y 
Company  v.  L.  Tressell,  Sheriff  of  Richland 
County y  has  been  filed  in  the  supreme  court  of 
Ohio.  The  suit  involves  the  possession  of  cer- 
tain steel  rails  and  other  railway  equipment  of 
the  value  of  $1 ,569,  which  was  seized  by  the 
sheriff.  The  jury  in  the  common  pleas  court 
found  for  the  sheriff  and  the  circuit  affirmed. 
The  company  brings  the  case  up  on  error. 


Attorney-General  Richards  has  filed  in  the 
supreme  court  the  application  of  The  State  of 
Ohio  ex  ret.  John  C,  Schwartz,  Prosecuting 
Attorney  of  Hamilton  County  v.  Howard  Fer- 
ris, Probate  Judge,  for  a  writ  of  mandamus  to 
compel  the  latter  to  proceed  with  the  collec- 
tion of  the  direct  inheritance  tax  under  the 
provisions  of  the  Dodge  law.  The  circuit 
court  of  Hamilton  county  last  week  held  the 
law  to  be  unconstitutional,  and  the  object  of 
the  present  proceedings  is  to  secure  an  early 
and  final  decision.  The  suit  was  brought  upon 
the  attempt  to  collect  the  tax-  from  the  Duck- 
worth estate  in  IJamilton  county. 
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The  last  general  assembly  of  Ohio  passed  a 
bill  abolishing  the  office  of  infirmary  director 
in  Huron  and  Brie  counties,  and  the  ex-infirm- 
ary directors  are  now  contesting  the  constitu- 
tionality of  the  law.  They  have  commenced 
suit  directly  in  the  supreme  court  in  manda- 
mus and  gi*o  warranto,  one  from  each  of 'the 
counties,  and  will  be  heard  by  the  court  to- 
gether. The  law  is  attacked  on  the  ground 
that  it  is  special  legislation  and  not  a  general 
law  within  the  meaning  of  the  constitution. 


The  Cincinnati  Street  Railway  company  has 
taken  the  case  of  Charles  B.  Snell  from  the 
circuit  court  of  Hamilton  county  to  the  su- 
preme court  Snell  was  a  passenger,  who 
undertook  on  alighting  from  an  eastbound  car 
to  cross  the  other  track  in  front  of  a  west- 
bound car  and  was  run  down.  The  common 
pleas  judge  took  the  case  from  the  jury  and 
gave  a  verdict  for  the  company,  which  was  re- 
versed by  the  circuit  court  Snell  asked  $5,000 
damages. 

A  warrant  has  been  issued  before  a  justice  of 
the  peace  in  Massillon  for  the  arrest  of  Carl 
Browne  at  the  instance  of  Policeman  Seaman. 
Browne  is  charged  with  libel.  The  alleged 
libel  consists  in  a  statement  made  in  the  affi- 
davit of  Browne  in  the  recent  egg-throwing  in- 
cident, in  which  it  was  asserted  that  Seaman 
abandoned  his  post  in  order  that  the  egg 
throwers  might  carry  out  their  design  without 
police  interference.  Browne  says  he  will  not 
accept  bond. 

Conductor  Everhart  and  Engineer  Thornly, 
on  a  freight  north  bound  on  the  Dresden 
branch  of  the  Cleveland,  Akron  and  Columbus 
railroad,  had  a  lively  experience  with  the  sher 
iff  of  Coshocton  county  recently,  at  Warsaw, 
O.  When  the  train  pulled  into  the  station 
they  found  the  sheriff  there  with  an  execution 
against  the  company  in  favor  of  Alva  Lanning 
on  a  judgment  for  $7,000,  which  he  recently 
recovered  as  damages  for  the  loss  of  a  leg 
while  an  employee.  The  sheriff  made  known 
his  mission  to  Conductor  Everhart,  when  the 
latter  said  he  would  have  to  run  up  and  back 
in  on  the  siding  to  allow  the  passenger  train 
to  pass,  which  the  sheriff  assented  to.  Ever- 
hart gave  the  tip  to  the  engineer  and  instead 
of  backing  down  the  engineer  opened  her  up 
and  skipped  out  for  Killbuck,  fifteen  miles  up 
the  road,  leaving  the  sheriff  holding  the  bag  at 
Warsaw.  The  sheriff  intended  to  levy  his  ex- 
ecution on  the  train. 


Two  injunction  suits  from  Stark  county 
have  been  filed  in  the  supreme  court  of  Ohio. 
One  is  the  Wheeling  and  Lake  Erie  Raitway 
Company  v.  SamMl  P.  Borden  apd  John  C. 
Pepper  and  Silas  IV,  Grudy  v.  The  same  Ar- 
ties. Borden  and  Pepper  were  lessees  of  a 
tract  of  land  from  which  clay  was  taken  for 
the  manufacture  of  brick.  They  sought  to 
erect  a  large  building  near  the  Wheeling  and 
Lake  Erie  depot  in  Perry  township.  Stark 
county,  and  the  company  asked  for  a  perpetual 
injunction,  which  was  refused  by  the  lower 
courts.  Orudy^s  case  is  similar  to  that  of  the 
railroad  compnny  and  arose  out  of  the  same 
conditions. 


John  G.  Moore,  of  New  York,*  who  brought 
the  original  suit  contesting  the  validity  of  the 
income  tax  law,  is  reported  to  have  said: 
"The  question  as  to  the  invalidity  of  the  law 
on  account  of  the  14,000  exemption  can  be 
raised  by  a  motion  for  a  rehearing  before  the 
full  bench  or  by  making  a  payment  under  pro- 
test and  suing  the  collector  to  recover  the 
money.  This  is  only  a  partial  victory.  I  in- 
tend to  continue  the  contest  against  the  law 
and,  if  necessary  to  do  so,  I  will  make  my  re- 
turn, pay  the  tax  and  then  institute  suit  to 
recover. 

"I  adhere  to  my  original  opinion  ^hat  the 
law  is  not  only  odious  to  a  great  majority  of 
the  American  people,  but  is  in  violation  of 
of  the  constitution  and  I  intend  to  press  the 
contest  to  a  finish.'* 


State  School  Commissioner  Corson  has  ren- 
dered an  important  decision  in  a  matter  of 
some  interest  to  city  school  officers  and  teach- 
ers. Superintendent  Jones,  of  Cleveland,  ap- 
pealed to  Mr.  Corson  for  his  opinion  on  the 
question  of  the  examination  of  all  teachers,  in- 
cluding those  in  the  special  work  of  music, 
drawing,  etc.,  in  physiology,  hygiene  and  the 
effects  of  alcohol  and  narcotics  on  the  human 
system.  Under  this .  rule  the  old  teachers, 
some  of  the  most  useful  and  valuable  in  the 
work,  must  have  another  examination. 

Mr.  Corson  holds  that  the  city  board  of  exam- 
iners has  the  right  to  require  all  teachers  to 
hold  a  certificate  of  qualification  to  teach  the 
effect  of  narcotics  on  the  human  system,  and 
that  regular  teachers  must  hold  such  a  certifi- 
cate, but  believes  the  spirit  of  the  law  will  per 
mit  special  teachers  to  perform  their  duties 
without  an  examination  in  physiology  and  hy- 
giene. 
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The-  will  of  the  lat?  Amos  Towusend,  of 
Cleveland,  has  been  offered  for  probate.  After 
making  numerous  bequests  of  from  $1,000  to 
$0,000  to  relatives  and  friends,  the  residue'of 
the  estate  is  given  to  charitable  institutions. 
The  Old  Ladies'  Episcopal  Home  receives 
$2,000;  the  Cleveland  Homoeopathic  HospiUl, 
Jl.OOO;  the  Baptist  church,  of  Flatwood,  Pa., 
$5,000;  Bishop  W.  A.  Leonard,  ot  Cleveland, 
$5,000,  in  trust  for  a  fund  to  be  used  in  the 
erection  of  a  new  Episcopal  bishop's  cathedral. 
The  balance  of  the  estate,  amounting  to  about 
$35  000,  goes  to  the  Lakeside  hospital,  of  Cleve- 
land. 

The  suit  of  Thf  Ftdeiity  and  Casualty  Insur- 
ance Company  v.  William  H.  Hahn,  Superin- 
tendent oj  Insurance,  has  been  brought  to  the 
supreme  court  on  error  from  the  Franklin 
county  circuit  court  This  is  the  suit  to  test 
the  validity  of  the  Montgomery  law  on  the 
grpund  that  it  amends  the  wrong  section  of  the 
statutes  and  does  not  accomplish  what  was 
sought  The  circuit  court  upheld  the  law. 
The  suit  as  originally  brought  by  the  insurance 
company  sought  to  enjoin  Insurance  Superin- 
tendent Hahn  from  revoking  the  company's 
license  April  I,  in  event  it  did  not  make  the  de- 
posit of  $50,000  required  by  the  law. 


Judge  Sullivan,  of  the  Miami  common  ple:is 
court,  after  three  weeks'  deliberation,  has  given 
a  decision  in  the  case  of  Brant  v.  Council  of 
Covington,  The  city  council  last  fall  ordered 
the  property  holders  along  several  of  the  prin- 
cipal streets  to  construct  sidewalks  of  proper 
width  from  the  best  Cleveland  stone.  This  de 
creewas  obeyed,  save  by  Mr.  Brant  and  two 
others.  The  city  put  down  the  walks,  and  the 
question  to  be  determined  at  the  trial  was,  who 
pays  for  the  walks  ?  The  judge  has  decidod 
upon  Brant  as  the  proper  person. 


The  circuit  court  of  Mahoning  county  re- 
cently rendered  an  important  decision  in  a 
suit  brought  by  David  Rogers,  colored,  against 
George  Moore,  saloonist,  of  Youngstown,  for 
damages  by  reason  of  his  refusal  to  sell  Rogers 
a  drink  of  liquor  on  account  of  his  Color.  The 
court  dismissed  the  case  on  the  ground  that  it 
had  not  been  proven  that  Rogers  was  a  resi- 
dent of  the  state,  and  said :  "A  drink  of 
whisky  bought  in  a  public  place  as  a  beverage 
was  not  a  necessity  such  as  contemplated  \yy  the 
law  of  equal  rights,  and  there  is  a  line  of  dis- 
tinction between  the  rights  of  white  and  col- 
ored men  in  both  saloons  and  bawdy  houses." 


The  supreme  court  of  Ohio,  for  the  first 
time  since  the  sixth  judge  was  added  to  the 
bench,  divided  on  the  9th  inst  into  two  sec- 
tions, and  heard  four  cases  orally.  Judge 
Williams  presided  over  a  division  which  occu- 
pied the  hall  of  the  house  of  representatives, 
and  his  associate  justices  were  Spear  and 
Burkett  The  supreme  court  room  was  occu- 
pied by  Chief  Justice  Minshall  and  Judges 
Bradbury  and  Shauck. 

The  most  important  case  argued  was  that 
pf  the  City  of  Cincinnati  v.  The  Cincinnati 
Gas  Light  and  Coke  Company,  before  the  first 
division,  and  involving  the  construction  of 
what  is  known  as  the  Conover  contract  for 
furnishing  the  public  lamps.  A. test  case  was 
brought  to  recover  an  alleged  excess  of  rate 
for  the  months  of  May  and  June,  1890,  and  the 
whole  amount  in  dispute  will  aggregate 
$300,(X)0.  The  Conover  contract  provided  that 
the  gas  company  was  to  furnish  gas  at  two- 
thirds  of  the  •'  average  "  or  "  averaged  "  price 
paid  in  the  cities  of  Louisville,  New  York, 
Baltimore,  New  Orleans  and  Pittsburg,  and  the 
dispute  is  as  to  whether  the  adjective  or  parti- 
ciple was  meant,  as  the  original  contract  seems 
to  have  been  lost  The  company  '*  averaged  " 
the  price  in  the  five  cities  every  year  and  the 
city  wants  to  stick  to  the  first  average. 

Attorney-General  Richards  on  the  10th  inst 
instituted  a  proceeding  in  mandamus  in  the 
supreme  court  to  test  the  constitutionality  of 
the  Llewellyn  law. 

This  act,  pissed  April,  24,  18?J3,  provides  that 
"on  and  after  May  1,  1894,  the  total  number  of 
prisoners  and  inmates  employed  at  one  time  in 
the  penitentiary,  workhouses  and  reformatories 
in  this  state  in  the  manufacture  of  any  one  kind 
of  goods  which  are  manufactured  in  the  state 
outside  of  the  penal  institutions  shall  not  ex- 
ceed 10  per  centum  of  the  number  of  all  per- 
sons in  the  state  outside  of  the  penal  in!*titu- 
tions  enip  oyed  in  manufacturing  the  same 
kind  of  goods  as  shown  by  the  last  federal 
census,  or  by  the  annual  or  any  special  report 
of  the  commissioner  of  labor  statistics,  except- 
ing industries  in  which  not  more  than  fifty 
free  laborers  are  employed." 

The  case  is  entitled  the  State  of  Ohio  ex 
relator  William  T,  I^ewis,  Cofnmissioner  of 
Labor  Statistics,  v.  George  Hcnshaw,  Frank 
Kirchner,  Isaac  J,  Miller^  and  Robert  /.  Mor- 
gan, constituting  the  Board  of  Police  Commis- 
sioners of  the  city  of  Cincinnati. 

A  recent  special  report  of  the  labor  commis- 
sioner shows  that  there  are  104  men  employed 
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in  the  Cincinnati  workhouse  in  the  manufac- 
ture of  brushes.  There  are  employed  in  all 
the  penal  institutions,  including  the  peniten- 
tiary, 342  persons.  As  there  are  only  194  en- 
gaged in  the  manufacture  of  brushes  outside 
of  the  prisons  and  workhouses,  all  these  in- 
stitutions together  are  only  entitled  to  nine- 
teen, and  Cincinnati  would  only  be  entitled  to 
six.  The  labor  commissioner  notified  the  police 
commissioners  in  September,  1894,  that  the  law 
was  being  violated,  but  the  commissioners 
claimed  that  the  law  is  unconstitutional,  and 
refused  to  change  the  character  of  the  labor  of 
the  inmates  of  the  workhouse.  The  present 
proceeding  is  in  mandamus  to  compel  them  to 
comply  with  the  law. 


NICHOLS  LAW  UPHELD. 

There  does  not  seem  to  be  much  chancy  left 
for  the  companies  which  have  been  opposing 
the  methods  of  taxation  inaugurated  by  the 
Nichols  law,  to  contest  it  further.  The  con- 
stitutionality of  the  act  has  been  affirmed  by 
the  supreme  court,  and  now  in  the  case  of  the 
Adams  Express  Company  v.  State  Auditor  £, 
W.  Foe  et  a/.,  an  action  brought  to  restrain  a 
tax  levy  upon  the  property  of  complainant, 
founded  upon  the  capital  stock  of  the  com- 
pany, and  not  upon  its  real  and  personal  prop- 
erty actually  existing  in  the  state  of  Ohio, 
Judge  Taft  of  the  United  SUtes  Court,. has 
rendered  a  decision  in  unison  with  a  previous 
opinion  of  the  Ohio  supreme  court,  and  in 
modification  of  a  still  earlier  decision  of  his 
own. 

The  case  turned  upon  the  legality  of  the 
assessment  made  by  Uie  board  of  appraisers, 
who  were  appointed  under  the  law,  which  is 
an  act  of  the  legislature  referring  generally  to 
express,  telegraph  and  telephone  companies, 
and  which  makes  everything  appertaining  to 
their  business,  as  a  source  of  revenue,  taxable 
property. 

In  the  case  in  question  the  assessors,  under 
the  Nichols  law,  construe  as  taxable  property 
of  the  Adams  Express  company  the  entire  plant, 
including  the  good  will,  the  business  skill  with 
which  it  IS  operated,  the  railway  contracts  and 
all  other  value-giving  circumstances.  Judge 
Taft  holds  that  the  board  of  assessors  kept 
within  this  construction  of  the  law,  and  that 
the  complainant  can  only  secure  the  equitable 
relief  that  it  seeks  by  showing  that  the  alleged 
excessive  valuation  arose  either  through  fraud 
on  the  part  of  the  assessing  officers  or  from  an 
unlawful  rule  of  appraisement 

Fraud  is  not  charged,  and  no  unlawfulness 
appears  in  the  mode  of  appraisement  The 
demurrer  is  therefore  sustained  iind  the  pre- 
liminary injunction  dissolved. 

The  amount  returned  for  taxation  b;^  the  ex- 
press company  was  $53,080.74,  while  that 
assessed  was  $460,033.08.    The  amount  of  real 


estate  returned  by  the  company  in  the  entire 
United  States  was  $3,050,272 ;  pei^ual  property 
$1,034,481,  and  the  market  value  of  all  its  stock 
$1G,S00,0(K>.  Prom  this  last  sum  the  board  de- 
ducted the  value  or  the  real  estate,  leaving  a 
remander  of  $13,759,728.  Of  this,  53-1034  was 
taken  as  the  proportion  of  personal  property 
in  Ohio  to  the  total  personal  property  of  the 
company,  and  f>f  the  result,  which  was,  in 
round  numbers,  $700,000,  two-thirds  was  takeij 
as  the  assessable  value. 


SUPRSMB  COURT  OF  OHIO. 
Official  Report  of  Caaet  Decided. 


Tuesday,  April  9, 1896. 
Causes  on  the  General  Docket  to  and  includ- 
ing No. — ,  are  called  and  marked  submitted. 

General  Docket. 

2665.  Alfred  BurUnshaw  v.  The  Hope  Fur- 
nace Company.  Error  to  the  circuit  court  of 
Vinton  county.    Judgment  affirmed. 

2677.  The  O.  &  M.  Ry.  Co.  v.  William 
Roberts,  administrator.  Error  to  the  circuit 
court  of  Hamilton  county.    Judgment  affi  rmed. 

2678.  John  M.  Smedes,  receiver,  v.  John  R. 
Davey,  assignee.  Error  to  the  circuit  court  of 
Htinultou  county.    Judgment  affirmed. 

2687.  James  Robertson  v.  Albert  Deming  et 
aL  Error  to  the  circuit  court  of  Cuyahoga 
county.    Judgment  affirmed.  ' 

3276.  Andrew  H.  Piatt  v.  William  W.  Haz- 
zard.  Error  to  the  circuit  court*  of  Cuyahoga 
county.    Judgment  affirmed. 

3384.    S.  G.  Cummings,  assignee,   v.  Levi 
Ritter.    Error  to  the  circuit  court  of  Richland 
county.    Judginent  reversed  on  the  authority . 
of  Beecher  v.  Dnnlap,  32  W.  U  B.,  387. 

3755.  The  Ohio  Porging  Company  v.  Jacob 
Pox.  Error  to  the  circuit  pourt  of  Pranklin 
county.  Dismissed  by  consent  at  cost  of  de- 
fendattt  in  error. 

4163.  The  Alliance  and  Northern  R.  R.  Co. 
V.  William  O.  Taggart  Error  to  the  circuit 
court  of  Stark  county.    Judgment  affirmed.  . 

4369.  Charles  Hudson  v.  The  Sute  of  Ohio. 
Error  to  the  circuit  court  of  Pair  field  county. 
Judgment  affirmed. 

Motion  Docket. 

2328.  Wilson  L.  Gill  v.  Edward  G.  Roberts 
et  al.  Motion  by  the  plaintiff  to  amend  peti- 
tion in  error  in  cau^e  No.  2819  on  the  general 
docket    Motion  overruled. 

2376.  Nelson  A.  Riggan  v.  Josiah.^opkiHs, 
administrator.  Motion  by  defendant  to  dis- 
miss cause  No.  4329  on  the  general  docket 
Motion  overruled. 

2377.  Balfour,  Snyder  et  aL  v.  The  Chamber 
of  Commerce  of  Pindlay,  O.,  et  al.  Demurrer 
to  answer  in  cause  No.  2694  on  the  general 
docket    Demurrer  sustained. 

2378.  Board  of  Education  Walnut  Tp., 
Pickaway  county,  v.  Henry  C  Schwartz  et  aL, 
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Commissioners,  ei  al.  Motion  by  defendant  to 
advance  cause  No.  4358  on  the  general  docket. 
Motion  allowed,  briefs  to  be  filed  within  rules. 

2381.  George  Weisner  v.  The  Brooklyn  and 
Newburg  Street  R:  R.  Co.  Motion  by  plaintiff 
to  extend  time  to  file  printed  record  in  cau^e 
No.  4419  on  the  general  docket.  Motion  al- 
lowed. Time  for  printing  record  extended 
sixty  days. 

2382.  The  City  of  Clevefind  v.  James  Stofer. 
Motion  by  defendant  to  advance  cause  No.  4422 
on  the  general  docket.  Motion  allowed,  briefs 
to  be  filed  within  rules. 

2383.  The  P..  C,  C.  &  St.  L.  Ry.  Co  y.  Harry 
D.  Sheppard.  Motion  by  plaintiff  to  diminish 
record  in  cause  No.  4442  on  the  general  docket 
Motion  allowed. 

2384.  The  State  of  Ohio  v:  Stewart  Penn. 
Motion  by  plaintiff  to  advanc,e  cause  No.  4377 
on  the  general  docket  Motion  allowed,  briefs 
to  be  filed  within  rules. 

Hew  Cases. 

New  cases  iiled  in  the  supreme  court  of  Oil io, 
since  April  3,  1895 : 

4459.  Orlando  Volkmore,  admintsfrator,  v. 
Alice  Holden  et  al.  Error  to  the  circuit  cotirt 
of  Stark  county.  Day,  Lynch  &"  Day,  for 
plaintiff.  D.  F..Reinvehl,  for  deiendatot 

4460.  C.  Dieringer  v.  Lipman  Levy.  Error 
to  the  circuit  court  of.  Hamilton  county.  C. 
W.  Baker,  for  plaiutiff.  '  * 

4461.  The  Northwestern  Mbni'oe  Ry.  Co.  v. 
Leonard'  Tressel,  sheriff?  Error  to  the  circuit 
court  of  Richland  county.  ,  H..  L.  Peeke,  Jen- 
ner  &  Weldon,  for  plaintiff;  Bell,  Brinkerhoff 
8l  Mengert,  for  defendant 

4462.  /the  State  of  Ohio  ex  rel.  L.  McCrfllis 
et  al.  v.'Geo.  Bargus  etai.  Mandamus.  An- 
drews Bros.,  S.  A.  Wildman,  for  plaintiff;  L.  C. 
Laylin.  J.  R.  M jKnight,  for  defendant 

4463.  John  J.  Felix  v.  A.  L.  Griffith.  Error 
to  the  circuit  court  of  Cuyahoga  comity. 
Willson  &  David,  for  plaintiff;  Hessenmueller 
St  Bumis,  for  defendant  .      ' 

4464.  The  CincinnaJti  Street  fey.  Co.  v.  Chas. 

B.  Snell.  Error  tothe  circuit  court  bf  Hamil- 
ton county.  Paxton,  W:  and  B..  Kittred^e 
Wilby  &  S.,  for  plaintiff:  Thomas  L.  Michie, 
John  W.  A^olfe,  for  defendant. 

44t)5.  Eraile  Werk  v,  Wm.  H.  Christie. 
Error  to  the  circuit  court  of  Hamilton  county. 

C.  W.  Baker,  for  plaintiff;  Kramer  Sc  Kramer, 
for  defendant. 

4466.  Emile  Werk  v.  John  H.  Bishop  et  al. 
Error  to  the  circuit  court  of  Hamilton  county. 
CjW.  Baker^  for  ^aintiff ;  Kramer  &  Kramer, 
for  defendant 

4467.  The  W.  &  L.  E.  Ry.  Co.  v.  Sainuel  P. 
Borden  et  d.  Error  to  the  circuit  court  of 
Stark  Countyw  Day,  Lynch  &  Day,  for  plaintiff; 
D..  F.  ,Reinvehl  and  Harter  &  Krichbanra,  for 
defendants. 

4468.  Silas  W. Con dy  v.  Samuel  P.Borden 
ct  al.  Error  to  the  circuit  court  of.  Sinrk 
county.    Day,  Lynch  &  Day,  for  plaintiff;  1). 


F.  Reinvehl,  Harter  &  Krichbaum.  for  de- 
fendant 

4469.  The  Incorporated  Village  of  Union 
City  V.  Laura  M.  Gilkey.  Error  to  the  circuit 
court  of  Darke  county.  Sater  &  Robeson,  for 
plaintiff;  Knox  Martz  &  Rupe,  for  defendant. 

4470.  Mary  -  Bush  v.  Harry  Snyder  et  al. 
Error  to  the  circuit  court  of  Wayiie  county. 
Johnson  &  Taylor,  for  plaintiff;  John  Mc- 
Sweeney,  John  C.  Morr,  for  defendant       ^ 

4471.  The  State  of  Ohio  ex  rel.  John  C. 
Schwartz,  prosecuting  aitoniey,  v.  Howard 
Ferris,  probate  judge.  Eiror  to  the  circuit 
court  6f  Hamilton  cou^nty.  Attornev-general 
and  T.  H.  Darby, -for  plaintiff;  Paxton,  W.  and 
B.  and  J.  Shroder.  for  defendant 

4472.  Abraham  Darling  v.  The  Trustees  of 
Monroe  township,  Richland  county.  Error  to 
the  circuit  court  of  Richland  county.  J.  M. 
Reed,  E.  E.  McBride,  for  plaintiff;  A.  A.  Doug- 
lass,, M.  May,  for  defendant. 

,  4473.'  Anne  E.  Gillam  v.  City  of  Columbus  et 
a.1:  Error  to  the  circuit  court  of  Franklin 
county.  Donaldson  &  Tussing,  for  plaintiff,- 
Bargar,  Smith  &  Irvine,  for  defendant 

4474.  JWm.  E.  Studer  et  al.  v.  The  City  of 
Columbus  et  al.  Error  to. the  circuit  court  f 
Franklin  county.  Donaldson  &  Tussing.  for 
plaintiff;  Bargar,  Smith  &  Irvine,  for  defendant . 

4476.  Heniy  L^idy  et  al.  v.  James  K.  Grove 
et  al.  .  Error  to  th^'cjtcuit  court  of  Franklin 
county.    Donaldson  &  Tussing,  for  plaintiff. 

4476.  The  State  of  Ohio  ex  rel.  Wm.  T. 
Lewis,  commissioner  of  labor,  v.  Geo.  Hen- 
shaw  et  al.,  police  comn^ssioner.  'Mandamus. 
Attorney-general,  for  plaintiff;  Fred  Herten- 
stein,  for  defendant  - . 
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[Supreme- Court , of  Ohio. J 
Raii^road  Company  v^  City  of  Defiance. 

1.  Whpre  a  part  of  a  county  road  is  taken 
into  .a  municipal  corporation  by  the  annexa- 
tiou'of  contiguous  territory,  it  is  su  jject  to  the 
contrQlj^nd  supervision  or  the  municipal  au- 
thoritic^s,  who  ni^y  improve  it,  by  grading  or 
otherwise,  at  the  expense  of  the  corporation. 
Section  4906,  of  tlie  Revised  Statutes,  does  not 
apply  tounimproved  county  roads. 

2.  A  bridge,  in  such  portion,  of  the  road, 
over  a  railroad  track,  constitutes  a  part  of  the 
highway,  and  maj'  be  removed,  when  the  coun- 
cil deem  it  iiectssary  for  the  public  conven- 
ience to  make  the  crossing  at  grade. 

',i.  Wlien  the  resblution  declaring  the  neces- 
sity of  a  proj)()sed  street  improvement  has 
been  passed,  and  i^ublished,'- and  notice  thereof 
given  as  required  by  section  ^304  of  the  Re- 
vised Statutes,  to  an  owner  whose  property 
will  be  taken  or  injured  in  the  making  of  the 
impro^'emcnt.and*  he  fails  to  file  his  claim  for 
conipensatioM  or  damages,  in  accordance  with 
section  2Mfi  of  the  Revised  Statutes,  his  claim 
is'waived  and  barred. 

4.  An  ownf  r  who  has  been  afforded,  an  op- 
portunity of  having  compensation  and  damages 
assessed  him,  in  the  constitutional  mOde,  for 
property  taken  or  injured  in  the  making  of  a 
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street  iniprovenient,  but  failed  to  avail  himself 
of  the  opportunity  at  the  proper  time,  cannot 
enjoiu  the  improvement,  on  the  ground  that 
compensation  has  not  been  paid  or  tendered 
him. 

5.  The  powers  conferred  on  municipal  cor- 
porations with  respert  to  the  opening,  improv- 
ing, and  repairing  of  their  streets  and  public 
ways,  are  held  in  trust  for  public  purposes, 
and  are  continuing  in  their  nature,  to  be  ex- 
ercised from  time  to  time  as  the  public  in- 
terest may  re(|uire,  and  they  cannot  be  granted 
away,  or  relinquished,  or  their  exercise  sus- 
pended, or  abridged,  except  when,  and  to  the 
extent  legislative  authority  is  expressly  given, 
to  do  so ;  such  authority  is  not  given  by  sec- 
tion 3283  of  the  Revised  Statutes. 

0.  Ever}'  grant,  in  derogation  of  the  right 
of  the  public  in  the  free  and  unobstructed  use 
of  the  streets,  or  restrictive  of  the  control  of 
the  proper  agencies  of  the  municipal  body 
ovet  them,  or  of  the  legitimate  exercise  of 
their  powers  in  the  public  interest,  will  be 
construed  strictly  against  the  grantee,  and 
liberally  in  favor  of  the  public,  and  never  ex- 
tended beyond  itif  express  terms,  when  not  in- 
dispensable to  give  effect  to  the  grant 

7.  An  ordinance,  which  ill  terms  authorizes 
a  railroad  company  to  erect  new  bridges  of  a 
specified  description,  over  the  track  of  its 
railway  where  it  crosses  designated  streets, 
the  bridges  to  be  kept  in  repair  by  the  com- 
pany, does  not  divest  the  municipal  authorities 
of  their  control  over  the  streets,  nor  impair 
their  power  to  improve  the  same,  nor  entitle 
the  railroad  company  to  perpetually  maintain 
the  bridges  as  constructed ;  but  the  ordinance, 
and  privilege  granted  by  it,  are  subject  to  a 
proper  exercise  by  the  municipal  body,  of  its 
power  to  improve  the  streets,  and  make  such 
changes  in  the  grades  as  may  1>e  necessary  to 
subserve  the  putuic  interest. 

8.  The  comparative  dangers  in  the  use  of 
grade  and  overhead  crossings,  and  the  relative 
public  benefits  and  private  disadvantages  that 
may  result  from  a  contemplated  improvement 
of  the  streets,  are  matters  for  the  consideration 
of  the  members  of  the  council,  who  are  the 
sole  judges  of  the  propriety,  as  well  as  of  the 
necessity  oi  the  improvement,  and  their  de- 
cision, when  not  transcending  their  powers, 
nor  induced  by  fraud,  is  not  subject  to  judi- 
cial revision. 

*  9.  When  a  case  is  tried  to  the  court,  the  ex- 
tent to  which  expert  testimony  shall  be  re- 
ceived, rests  largely  in  its  discretion. 

(Decided  February  5,  1895.) 

Error  to  the  circuit  court  of  Defi- 
ance county., 

The  original  action  wa3  brought  in  the 
court  of  comn^on  pleas  of.  DeiS^iice  county, 
by  the  Wabash  Railroad  company, 
against  the  city  of  Defiance,  to  enjoin 
the  defendant  from  proceeding  with  a 
contemplated  improvement  of  North 
Clinton  street,  and  Ralston  aveniie,  by 
which  those  streets  would  be  so  graded 


as  to  necessitate  the  removal  of  the 
bridges  erected  by  the  plaintiff  over  its 
roadway  where  it  crosses  the  streets,  and 
also  the  approaches  constructed  by  the 
plaintiff  to  those  bridges. 

The  petition  alleges  that  the  plaintiff 
''is  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Ohio,  for  the  pur- 
pose of  maintaining  and  operating  a  rail- 
way, and  as  such  now  owns  and  oper- 
ates a  line  of  railway  through  the  city  of 
Defiance.  The  defendant,  the  city  of 
Defiance,  is  a  municipal  corporation  of 
the  state  of  Ohio,  aforesaid.  Said  line 
of  railway  was  formerly  owned  and  op- 
eiated  by  the  Wabash,  St.  Louis  and  Pa- 
cific Railway  company',  and  during  the 
years  1887  and  1888,  was  operated  by 
one  John  McNulta,  as  receiver,  ap- 
pointed by  the  United  States  circuit  court 
for  the  Northern  District  of  Ohio,  Wes- 
tern Division,  in  a  certain'  cause  pending 
in  said  court,  wherein  James  R.  Jessup 
et  al.  were  complainants,  and  the  Wa- 
bash, St.  Louis  and  Pacific  Railway  com- 
pany et  al.  were  defendants;  which  suit 
had.  been  instituted  for  the  purpose  of 
foreclosing  the  railway  mortgages  upon 
all  the  railway  property  of  said  Wabash, 
St.  Louis  and  Pacific  Railway  company. 
That  in  the  year  1887,  said  lineofr^l- 
way  crossed  two  certain  public  streets 
or  highways  in  said  city,  known  as  the 
Holgate  pike,  and  the  Brunersburg 
road,  respectively,  at  a  grade  about 
eighteen  feet  below  the  grade  of  said 
streets,  at  the  crossing  of  said  railway 
and  said  streets;  and  that  there  were 
two  overhead  wooden  bridges  over  the 
said  line  of  railway  at  about  the  distance 
aforesaid  above  the  track  of  said  railway. 
And  thereupon,  on  the  26th  day  of  De- 
cember, 1887,  the  city  council  of  said 
city  of  Defiance  duly  passed  an  ordinance 
in  words  and  figures  following,  to  wit : 

*An  Ordinance 

'Permitting  Wabash,  St.  Louis  and  Pacific 
Railway  to  construct  bridges  at  Holgate 
pike  and  Brunersburg  road. 

*  B^  .fV  ordained  by  the  council  of  the  city 
of  Defiance,  Ohio : " 

'  Section  1.  That  the  Wabash,  8t  Louis  and 
Pacific  Railway  company  is  hereby  authorized 
to  erect  new  bridges  over  and  across  the 
track  of  the  railway  of  said  company  where 
the  same  crosses  the  public  streets  in  the  Third 
ward    of   said  city,  known. as    the  Bmners- 
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bure  road,  and  Holgate  pike,  provided  said 
briciges  shall  be  of  good  and  substantial  con- 
structiou,  placed  in  the  center  of  said  street, 
be  eighteen  feet  wide  roadway,  with  good  and 
substantial  sidewalk  ei^ht  feet  wide  on  each 
side  of  said  bridges,  with  proper  railings  oh 
each  side  of  said,  walks,  saia  bndges*  and  side- 
walks to  be  at  all  times  kept  in  stood  order 
and  repair  by  said  company.  And  said  rail- 
way company  is  hereby  further  authorized  to 
construct  each  of  said  bridges  of  sufficient 
height  to  give  a  distance  of  twenty-one  feet 
in  Uie  clear  between  the  tops  of  Uie  rail  of 
said  railway  at  its  present  grade  and  the  bot- 
tom of  the  floor  beams  of  said  bridges,  pro 
vided  always  that  said  company  shall  provide 
and  construct  good  and  sufficient  approaches 
and  grade  to  each  of  said  bridges,  and  extend 
the  same  to  sufficient  distance  to  give  a  grade 
of  not  to  exceed  one  and  one-fourth  inches  to 
the  foot,  and  to  conform  to  the  width  of  the 
present  street,  said  grade  to  be  made  firm 
and  solid,  by  either  stone  or  gravel,  at  the 
option  of  said  company,  provided  that  if 
gravel  be  used,  said  citv  wfll  permit  it  to  be 
taken  from  their  gravel  bed  without  charge, 
and  to  construct  and  keep  in  constant  repair 
good  and  proper  approaches  to  said  sidewalks, 
and  brought  to  the  proper  level  of  the  present 
walk  by  broad,  sate  steps  where  the  grade 
would  be  too  great  for  a  safe  incline ;  and  hU 
to  be  done  to  the  approval  of  the  city,  and  all 
to  be  kept  in  repair  to  the  extent  of  said  com- 
pany's right  of  way  at  all  times  by  said  com- 
pany. 

'Section  2.  The  entering  upon  the  work  of 
constructing  said  bridges  by  said  company 
shall  be  taken  as  an  acceptance  of  the  terms 
thereof  by  said  company,  and  shall  be  regarded 
as  superseding  any  contract  or '  agreement 
heretofore  existing  between  said  company  and 
said  city  as  to  either  of  said  bridges. 

'Section  3.  This  ordinance  shall  take  effect 
and  be  in  force  from  and  after  its  passage  and 
due  publication. 

'Done  at    the  council  chamber  in  regular 
session  this  20th  day  of  December,  1887. 
'Attest :  Jas.  A.  Kitchel, 

%  Jas.  A.  Kitchel,  do  hereby  certify  that  the 
foregoing  ordinance  was  published  in  the 
Defiance  Democrat^  a  paper  of  general  circula- 
tion in  said  city  and  county. 

'Jas.  a.  KiTCHEi., 
'City  Clerk: 

"Said  ordinance  was  duly  published  accord- 
ing to  law.  Said  ordinance  was  passed  for 
the  purpose  of  allowing  and  permitting  said 
McNulta,  as  receiver  of  said  railway^  to  con- 
struct said  bridges.  And  thereupon  said 
McNulta,  acting  as  receiver  aforesaid,  caused 
^e  overhead  bridges  described  in  said  ordi- 
nance to  be  coustructed,  and  as  a  part  of  said 
structures  caused  the  necessary  approaches  to 
be  constructed  at  a  large  cost  and  expense  to 
said  receivership,  to-wit:  Of  more  than 
t?i300.00.  Said  work  was  done  under  and  by 
virtue  of  the  authority  of  said  ordinance  and 
»n  all  respects  in  coQiormity  thereto ;  and  all 
^e  terms  and  conditions  imposed  by  said  ordi- 


nance upon  said  railway  and  its  receiver,  have 
been  faithfully  kept  and  performed  by  him 
and  by  plaintiff  since  it  was  placed  in  pos- 
session of  said  railway  property  under  the 
orders  of  said  court  as  hereinafter  stated. 
That  thereafter  said  railway  property  was 
sold  under  the  decree  and  orders  of  said 
United  States  court,  and  such  proceedings 
were  had  as  that  plaintiff  became  the  purchaser 
under  said  decree  and  orders,  and  under  said 
orders  became  vested  with  all  the  said  rail- 
way property  and  all  rights,  assets,  choses  in 
action  beIonginjj[  to  said  receiver  as  such,  includ- 
ing all  rights  arising  under  said  ordinance  and 
the  acta  of  the  receiver  thereunder.  And 
plaintiff  says  that  on  or  about  the  7th  day  of 
February,  1893,  the  city  council  of  said  city  of 
Defiance,  in  utter  disregard  of  the  rights 
vested  in  said  receiver  and  plaintiff  by  the 
foregoing  ordinance  And  the  action  taken 
thereunder,  and  the  orders  and  decrees  of 
saic'  court  as  above  set  forth,  passed  two  ordi- 
nances in  words  and  figures  following,  vix,: 

'An  Okdinanci:. 

'To  improve  part  of  North  Clinton  street,  in 
the  city  of  Defiance,  Ohio,  and  providing/or 
the  payment  of  the  cosfs   aim  expense  of 
.  said  improvement 

*1Vhhrcas^  the  city  council  of  the  city  of  De- 
fiance. Ohio,  at  its  meeting  duly  held  at  the 
council  chamber  in  said  city  on  the  sixth  day 
of  September,  A.  D.  1892,  duly  passed  and 
adopted  a  certain'  resoluiioii  declaring  it  nec- 
essary to  '  improve  part  of  North  Clinton 
street,  in  said  city,  between  the  points  herein- 
after specified  and  in  the  manner  hereinafter 
provided;  and 

*  li^hereas yAvi^  publication  of  said  resolution 
has  been  made,  and  more  than  twenty  days 
written  notice  of  the  passage  of  said  resolu- 
tion has  been  given  to  each  and  all  of  the 
owners  of  property  abntting  on  said  improve- 
ment, in  all  respects  as  rei^uired  by  law,  and  in 
conformity  to  said  resolution  ;  and 

*  H^hcrcaSy  more  than  two  weeks  have  elapsed 
since  the  service  of  said  notice  and  the  coiii- 
pletion  of  said  publication,  and  no  claims  for 
damages  by  reason  of  said  improvement  have 
been  filed  with  the  city  clerk  of  said  city. 
Now, 

^ Therefore y  be  it  ordained  by  the  city  coun- 
cil of  said  city  of  Defiance,  Ohio,  as  follows : 

•Section  1.  That  the  said  improvement  of 
that  part  of  North  Clinton  street,  formerly 
known  as  Center  street  and  Holgate  pike,  in 
the  city  of  Defiance,  O..  which  f  xtcn^s  from 
the  distance  of  twenty-five  (25)  feet  north  of 
the  south  line  of  the  intersection  of  High 
street  with  said  North  Clinton  htreet  to  the 
distance  of  nine  hundred  (900)  feet  north  of 
said  south  line  of  the  intersection  of  High 
street,  be  proceeded  with,  in  accordance  with 
said  resolution,  by  changing  the  gra<le  of  that 
part  of  said  street,  and  excavating  and  grad- 
ing the  s^me  to 'the  following  grade,  towit: 
ConinienciHg  at  a  point  in  the  center  of  said 
North  Clinton  street,  twenty-five  ( 2/»)  feet 
north  of  a  point  in  the  center  of  said  street 
and  in  the  south  line  of  the  intersection  of 
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High  street  therewith,  at  a  distance  of  sixty- 
nine  hundreths  (69-100)  of  a  foot  lower  than 
the  water  table  on  the  store  building  of 
George  Miller,  and  running  thence  north  along 
the  center  of  said  North  Clinton  street,  ascend- 
ing at  the  rate  of  twenty- five  hundreths  ("25- 
100)  of  a  foot  in  each  one  hundred  feet,  for  the 
distance  of  three  hundred  and  twenty-five 
(325)  feet;  thence  descending  at  the  rate  of 
four  and  fifty  hundreths  (4  and  50-100)  feet  in 
each  one  hundrc«l  feet,  for  the  distance  of 
two  hundred  (200)  iVct;  thence  at  a  level 
for  the  distance  of  fifty  (50)  feet;  thence, 
ascending  at  a  rate  of  tour  and  forty-seven 
hundreths  (1  and  47-100)  feet  in  each  one  hun- 
*:  dred  feet,  for  tlie  distance  of  three  hundred 
(300)  feet,  and  there  to  terminate,  in  conform- 
ity to  the  profiles,  plans  and  specifications  on 
file  in  the  office  of  the  city  civil  engineer  of 
said  city,  to  which  refv>  fence  is  hereby  ex- 
pressly had  and  made,  and  which  s.iid  grade, 
plans,  profiles  and  specifications  are  herebv 
approved,  cstab  ished,  adr)pted  and  confirmed. 

'Section  2.  That  the  costs  and  expenses  of 
said  improvement  shall  be  paid  out  of  the 
general  fund  and  levied  and  assessed  upon  the 
general  tax  list  upon  all  real  and  personal 
property  in  the  corporation. 

'Section  3.    This  ordinance  shall  take  effect 
and  be  in  force  from  and  after  its  passage  and 
.due  publication. 

•Passed  February  7,  1893. 

'EnWARD  S<2UIRK. 

'Presidcnf  of  the  Councif. 
'Attest: 
'J.  J.  Mau,ky,  City  Clerk: 

'The  State  of  Ohio,  City  of  De fiance,  ss: 
'  *I  do  hereby  certify  that  the  foregoing  is  a 
true  copy  taken  from  the  records  and  proceed- 
ings of  said  city  council. 

•J.  F.  Maij.ky;  City  Clerk. 
'Defiatue  a,  February  7,  1893/ 

'An  Ordinanck 

*To  improve  part  of  Ralston  avenue,  in  the 
city  of  Defiance,  O.,  and  providing  for  the 
payment  of  costs  and  expense  of  said  i 
provement 

'  Whereas,  the  city  council  of  the  city  of  De- 
fiance, O.,  at  its  meeting  duly  held  at  the 
council  chamber  in  said  city,  on  the  sixth  day 
of  September,  A  D.  1892,  duly  passed  and 
adopted  a  certain  resolution  declaring  it  nec- 
essary to  improve  apart  of  Ralston  avenue,  in 
said  city,  between  the  points  hereinafter  men- 
tioned and  in  the  manner  herein  provided: 

*And  whereas,  due  publication  of  said  resolu- 
tion has  been  made  and  more  than  twenty 
days  written  notice  oi  the  passage  of  said 
resolution  has  been  given  to  each  and  all  of 
the  owners  of  properly^  abutting  on  said  im- 
provement, in  all  respects  as  re(|uired  by  law, 
and  in  conformity  to  said  resolution  : 

''And  Ti'hercas,  niore  than  two  weeks  have 
elapsed  sitice  the  service  of  said  notice  and 
the  completion  of  said  publication,  and  no 
claims  lor  damavjes  ])y  reason  of  said  improve- 
ment have  been  filed  with  the  city  clerk  of 
said  city,  now,  therefore : 


im- 


*Jye  it  ordained  by  the  city  council  of  Defi- 
ance, O.,  as  follows : 

'Section  1.  That  the  said  improvement  of 
that  part  of  Ralston  avenue,  formerly  known 
as  the  Brunersburg  road,  in  the  city  of  Defi- 
ance, O.,  which  extends  from  its  intersection 
with  North  Clinton  street,  to  a  point  six  hun- 
dred ((KK))  feet  northwesterly  Irom  the  center 
of  said  intersection,  be  proceeded  with,  in 
accordance  with  said  resolution,  by  changing 
the  gradfe  of  that  part  of  said  Ralston  avenue, 
atid  excavating  and  gra<ling  the  same  to  the 
following  grade,  to-wit :  Commencing  at  the 
center  of  the  intersection  of  said  Ralston 
avenue  and  North  Clinton  street,  at  the  dis- 
tance of  .six-hundredths  (6-100)  of  a  foot  lower 
than  the  water  table  on  the  store  building  of 
George  Miller,  and  running  thence  north- 
westerly along  the  center  of  said  Ral- 
ston avenue,  descending  at.  the  rate  of  five  (5) 
feet  in  each  one  hundred  feet,  for  the  dis- 
tance of  two  huiidred  (200)  feet ;  thence  on  a 
level  for  the  distance  of  fifty  (50)  feet ;  thence 
ascending  at  the  rate  of  two  and  ninety  hun- 
dredths (2  and  90-100)  feet  in  each  one  hundred 
feet  for  the  distance  of  three  hundred  and  fifty 
(350)  feet,  and  thete  to.  terminate,  in  conform- 
ity to  the  plans,  profiles  and  specifications  on 
file  in  the*  office  of  the  city  civil  engineer  of. 
said  city,  to  which  reference  is  hereby  ex- 
pressly had  and  made,  and  which  said  grade^ 
plans,  profiles  and  specifications  are  hereby 
approved,  ehtabH.«;hed,  adopted  and  confirmed. 

'Section  2.  That  the  costs  and  expenses  of 
said  improvement  shall  be  paid  out  of  the 
general  fund,  and  levied  and  assessed  upon  the 
general  tax  list  on  all  real  and  personal  prop- 
erty within  the  corporation. 

'Section  3.  This  ordinance  shall  take  effect 
and  be  in  force  from  and  after  its  passage  and 
due  publication. 

'Passed  February  7,  1893. 

'Kdward  Squire, 
*  President  of  Counctt, 

'Attest:    J\].MAhhK\',CttyClerh: 

•  77/r  State  of  Ohio,  City  of  Defiance^  ss  : 

*l  do  hereby  certify  that  the  foregoing  is  a 
true  copy  taken  from  the  records  and  proceed- 
ings of  said  city  council. 

'J.  J.  MAI.LKY,  City  Clerk, 
Defiance,  Ohio,  February  7,  1893/ 

"Said  public  highway  known  as  Hol- 
gate  pike  being  referred  to  in  said  last 
named  ordinances  as  North  Clinton 
street,  and  said  Brunersburg  road  is  re- 
ferred to  therein  as  Ralston  avenue.  That 
the  sole  purpose,  object  and  effect  of 
said  ordinances  is  to  cause  the  said  over- 
head bridges  and  the  approaches  thereto 
over  said  Holgate  pike  and  Bruners- 
burg road  to  be  entirely  destroyed  and 
removed,  and  the  crossing  of  said  high- 
ways over  said  railway  track  reduced  to 
a  crossing  at  the  same  grade  as  plaintiff's 
said  track.    And  said  city  of  Defiance  is 
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now    threatening    and  intending  forth- 
with to  destroy  and  remove  said  bridges 
and  approaches.      Plaintiff  avers  that  if 
said  city  of  Defiance  be^  allowed  to  carry 
out  said  purpose,  said  crossings  will  be 
extremely  dangerous  to  all  persons  hav- 
ing" occasion  to  use  the  same  by  reason 
of  the  fact  that  the  track  of  said  railway 
at  said  points  is  far  below  the  ordinary 
level  of  the  highways,  and  the  roads  as 
graded  by   said   last   named   ordinances 
will    approach    said    tracks    at   a   steep 
downward   incline   on   both   sides;  that 
said  railway  track  at  said  points  is  on  a 
heavy  grade  which  renders  it  very  diflS- 
cult  to  control  the  speed  of  the  heavy 
trains  of  plaintiff,  and  thus  the  danger 
of  a  grade  crossing  is  vastly  increased. 
The  plaintiff  says  that  for  many  years 
prior  to  the  passage  ot    said  first  men- 
tioned ordinance,  to  wit,  sinceSthey  are 
dated  A.  D.  1851),  the  railway  track  of  the 
plaintiff  had  been  crossed  by  said  high- 
ways by  c»verhead   crossings   consisting 
of    bridges   about   eighteen   feet  in  the 
clear    above    the    level    of    the   tracks. 
That  said  highways  then,  as  now,  crossed 
the  railway  track  at  points  near  together, 
to  wit,  ai)Out  196  feet  and  converge  so  as 
to  meet  at  a  distance  of  about  70  feet 
from   the  railway  right  of  way.      That 
the  track  of  said  railway  at  said  crossings 
lies  in  a  deep  cut,  about  eleven  or  twelve 
feet  below   the   natural   surface  of  the 
ground,  and  is  on  a  heavy  down  grade 
and  curve,  and  on  one  of  said  highways 
buildings  are  so  located  as  to  almost,  if 
not    entirely,    cut  off  the 'view  of  ap- 
proaching    trains     from     persons     ap- 
proaching said  track  from  the  southerly 
side  of  the  same.     That  if  said  crossings 
are  reduced  to  grade,  as  proposed  by  said 
ordinances,  the  approaches  to  said  track 
will  be  down  a  steep  inclined  plane  on 
l^th  sides  of   said  track,  on  both  said 
highways  ;^o  that  at  said  crossings  the 
said  highways  will  be  cut  to  a  depth  of 
about  eleven  and  one-half  feet  below  the 
adjacent  lands.      That  it  will  be  almost 
if  not  quite  impossible  for  heavily  loaded 
teams  to  stop  for  trains  when  approach- 
ing said  track ;^and  that  by  reason  of  the 
.  deep  cuts  both  of  said  railway  and  high- 
ways in   which   said  crossings   will   be 
located  and  of  the  curve  and  grade  of 
said  railway  at  said  points,  the  sound  of 
any  signal  and  the  sound  and  sight  of 


approaching  trains  will  be  cut  off  and 
said  crossings  will  be  excessively  diffi- 
cult and  dangerous  to  the  lives  of 
persons  crossing  plaintiffs  tr^ck  along 
said  highways,  and  to  the  lives,  limbs 
and  property  of  its  passengers  and  pat- 
rons, being  carried  on  the  trains  of  the 
plaintiff,  on  account  of  unavoidable  ac- 
cidents and  collisions  there  happening, 
and  that  thereby  there  will  be  cast  upon 
the  plaintiff  an  additional  burden  and 
liability  to  i\s  said  passengers  and  the 
public.  That  the  natural  conformity  of 
the  land  at  said  crossing  is  such  as  to 
make  overhead  bridge  crossings  of  said 
public  highways  over  plaintiff's  said 
track  absolutely  essential  to  the  public 
safety.  .  That  said  crossings,  since  the 
construction  of  said  track  to  the  present 
time,  for  a  period  of  time  ot  about 
thirty-seven  or  thirty-eight  years,  have 
been  by  means  of  overhead  bridges  at 
said  public  highways  over  the  plaintiff's 
track,  and  at  a  height  above  said  track 
of  about  eighteen  feet,  down  to  Decem- 
ber, A.  D.  1887,  the  date  of  the  ordinance 
first  herein  above  named,  when  it  became 
necessary  for  the  safety  and  protection  of 
the  trains  and  trainmen  of  the  plaintiff, 
on  account  of  the  increased  height  and 
size  of  the  cars  c6mposing  its  trains,  to 
raise  said  bridges  to  their  present  height, 
to  wit,  about  twenty-one  feet  above 
plaintiff's  said  track,  as  was  done  by 
agreement  with  the  said  defendant  under 
and  by  virtue  of  said  ordinance  first 
herein  above  named.  That  at  the  time 
the  said  railway  was  constructed  by  the 
original  railroad  company  incorporated 
under  the  laws  of  the  state  of  Ohio,  for 
that  purpose,  and  to  all  whose  rights  and 
franchises  this  plaintiff  has  succeeded, 
said  bridges  were  constructed  as  a  part 
of  the  highways  over  said  railway  track 
in  restoring  of  the  said  highways  to  their 
original  usefulness,  as  said  railroad  com- 
pany was  required  to  do  under  the  law; 
and  sai4  bridges  have  been  kept  up  and 
maintained  by  said  original  railroad  com: 
pany  and  its  successors,  including  this 
plaintiff,  to  the  present  time,  as  an  inte- 
gral part  of  said  highways  and  as  public 
crossings  over  its  said  track  solely  at  the 
expense  of  this  plaintiff  and  its  said 
predecessors.  That  some  time  in  the 
year  A.  D.  1878,  the  village  council  of 
the  then  village  of  Defiance,  since  or- 
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ganized  as  the  city  of  Defiance,  passed 
an  ordiuance?  requiring  the  Wabash  rail- 
ivay  company,  a  predecessor  aforesaid  of 
the  plaintiff,  to  construct  a  sidewalk  on 
one  side  of  the  said  overhead  bridge  of 
the  said  Brunersburg  road,  there  having 
been  up  to  that  time  no  sidewalks  on 
either  of  said  overhead  bridges.      That 
the  said  railway  company  objected  and 
refused  to  do  this,  giving  to  the  said  vil- 
lage council  as  its  reason  therefor  that 
said  bridge  was  a  part  of  said  Bruners- 
burg road  and  which  was  a  county  road 
and  under  the  entire  and  sole  control  of 
the  county  commissioners  of  said  Defi- 
ance county.      It  was  finally  agreed  be- 
tween the  said  railway  company  and  the 
said  village  of  Defiance,  that  said  rail- 
way company  would  construct  a  sidewalk 
on  the  left  side  of   said  bridge  going 
northward  on  the  express  condition  that 
it  should  not  thereafter  be  considered  as 
obligated  to  keep  the  same  in  repair  or 
renew  the  same  after  that  it  had  become 
unfit  for  use,  to  which  the  said  village 
assented  and  the  said  railway  company 
did    so    construct    s^d~"  sidewalk,  •  but 
whether  said  agreement  was  reduced  to 
an     ordinance     and    entered     on     the 
records    of    said    village,     this  ,  plain- 
tiff is  ignorant;  and  this  plaintiff  says 
that  by  its  requirement  of  the  said  rail- 
way company  to  construct  said  sidewalk 
at  the  height  said  bridge  was  over  said 
track,  the    said  village   recognized  the 
grade  of  said  Brunersburg  road  as  estab- 
lisheid  at  that  height,  and  also  by  the  or- 
dinance first  set  forth  herein  the  defendant 
recognized  and  agreed  with  this  plaintiff, 
that  the  grade  of  both  of  said  highways 
was  and  should  be  thereby  established 
and  fixed  at  the  height  of  twenty-one 
feet  above  the  plaintiff's  said  track,  and 
that  the  defendant  is  thereby  estopped 
from   requiring  this  plaintiff  to  remove 
its  said  overhead  bridges  and  td  con 
struct  grade  crossings  of.  the  said  high- 
ways over  its  said  track.      That,  further 
the    grading    down    of   said    highways 
as    proposed    by    said    ordinances    for 
that    purpose    will     be     an     appropri- 
ation .  of    the    plaintiff's    property   and 
will     also     cast     an     additional     bur- 
den upon  the  plaintiff  in  the  establishing 
and  maintaining  of  new  grade  crossings 
over  its  said  track,  for  which  no  compen- 
sation has  been  provided  in  money  for 


the  plaintiff,  and  no  tender  thereof  made 
to  the  plaintiff;  without  which  first  be- 
ing done  the  carrying  out  of  said  last 
named  ordinances  will  be  contrary  to  the 
provisions  of  the  constitution  of  the  state. 
That  said  last  named  ordinances  are  by 
reason  of  the  premise  unreasonable,  un- 
lawful, dangerous  ^and  oppressive,*  and 
contrary  to  sound  public  policy.  Plain- 
tiff further  says  that  said  last  named  or- 
dinances are  contrary  to  public  policy 
and  void  for  the  following  reason,  to  wit: 
*'That  they  were  passed,  as  plaintiff  is  in- 
formed and  believes,  not  for  public  bene- 
fit, but  for  private  advantage  of  the 
owners  of  property  lying  adjacent  to  said 
bridges  and  approaches.  That  one  Jo- 
seph Ralston  is  a  memberof  the  said  city 
council  of  Defiance,  and  voted  in  favor 
of  the  said  ordinances,  and  as  plaintiff  is 
informed,  was  highly  instrumental  in  se- 
curing their  aduption.  And  plaintiff 
says  that  said  Ralston  is  the  owner  of  a 
piece  of  property  lying  adjacent  to  said 
railway  track  on  Ralston  avenue,  so  called; 
that  said  Ralston,  on  or  about  the  3d  day 
of  March,  1890,  recovered  a  judgment 
against  said  John  McNulta,  receiver,  by 
the  consideration  of  the  court  of  common 
pleas  of  Defiance  county,  Ohio,  in  the 
sum  of  $431.25,  which  this  plaintiff  has 
paid  in  full,  pursuant  to  an  order  subse- 
quently made  by  the  United  States  cir- 
cuit court,  northern  district  of  Ohio, 
western  division,  in  said  foreclosure  suit, 
as  datf^ages  resulting  to  his  premises 
from  the  elevatian  of  said  bridge  on  said 
highway  under  said  first  named  ordi- 
nance, and  plaintiff  charges  on  informa- 
tion and  belief  that  in  seeking  and 
procuring  the  passage  of  said  last  named 
ordinances,  said  Ralston  intended  to  ben- 
efit his  own  property  to  the  great  damage 
o!  the  general  public,  and  to  retain  the 
damages  paid  him  for  the  elevation  of 
said  roadway  in  front  of  his  premises. 
Plaintiff  alleges  and  charges  the  fact  to 
be  that  said  last  named  ordinances,  al- 
though in  form  ordinances  tg  change  the 
grade  of  said  streets,  are  in  fact  aimed 
solelv  at  this  plaintiflF,  and  are  intended 
simply  to  bring  about  the  destruction  and 
removal  of  said  bridges,  and  as  such  are 
an  abuse  of  power  on  the  part  of  said 
council,  and  that  said  ordinances  are 
therefore  contrary  to  the  public  policy 
and  void.    That  if  said  defendant  be  al- 
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lowed  to  carry  out  the  provisions  of  said 
ordinances,  this  plaintiflF  will  by  reason 
of  the  premises  suffer  irreparable  injury. 
Plaintiff  further  says  that  the  ordinances 
last  named  of  said  city  council  of  Defi- 
ance impair  the  obligation  of  the  contract 
made  by  the.  city  with  said  receiver  in 
said  first  named  ordinance,  a^d  the  acts 
of  the  said  receiver  and  plaintiff  thereun- 
der ;  and  as  such  are  in  cotitr^ventiofi  of 
the  provisions  of  section  ten  (10),  of  ar- 
ticle one  (I),  of  the  constitution  of  the  Un- 
ited States;  but  that,  as  your  plaintiff  is  in- 
formed, and  believes,  said  city  and  its  of- 
ficers and  agents  now  give  out  and  claim 
that  said  ordinance  of  1887  is  oi  no  bind- 
ing force  or  effect,  and  conferred  no  rights 
upon  said  receiver,  and  therefor^  affords' 
no  protection  to  plaintiff  In  the  premises. 
This  plaintiff  further  says  that  said  Bru- 
nersburg  road  and  said  Holgate  pike  have 
been  for  a  time  long  prior  to  the  con 
struction  of  th6  plaintiff's  said  railroad 
track  continuously  to  •  the  present  time, 
and  still  are,  state  or  couuty  roads,  and 
as  such  subject  to  the  entire  control  of 
the  board  of  county  commissioners  of 
said  county  of  Defiance ;  that  said  over- 
head bridges,  as  above  alleged,  constitute 
an  integral  part  of  said  public  highways; 
that  the  defendant  has^no  power  or  juris- 
diction over  the  same  so  far  as  to  inter- 
fere with  the  said  overhead  bridges  of  the 
plaintiff  or  to  grade  down  or  change  the 
grade  of  said  highways,  as  contemplated 
by  said  last  named  ordinances ;  aud^  that 
so  far  as  said  ordinances  are  intended  to 
change  the  grade  of  said  highways  or  to 
interfere  with  the  plaintiff's  said  bridges 
and  crossings,  they  and  each  of  them  are 
absolutel)'  void. 

'Second — Plaintiff  further  says,  refer- 
ring to  the  allegations  hereinbefore  set 
forth  as  to  the  passage  by  the  defendant 
and  the  intent  and  purpose  of  said,  last 
named  ordinances,  and  adopting  said  al- 
legations as  a  part  of  this,  its  second 
cause  of  action,  that  it  is  the  owner  of  a 
line  of  railway  extending  through  the 
said  city  of  Defiance,  and  of  other  valua- 
ble property  thereinsituated,  all  of  which 
is  subject  to  the  assessment  and  taxation 
therein ;  that  it  is  purposed  by  the  said 
delendant,  if  it  carries  into  effect  the  pro- 
visions of  the  said  ordinances  for  the  so- 
called  improvement  of  said  Ralston 
avenue  and    North   Clinton    street,    to 


assess  the  expense  of  said  improvements 
upon  the  property  of  the  taxpayers  of 
said  city  generally,  and  that  the  plaintiff 
thereby  will  have  its  said ;,  property 
charged  with  taxes  tp  pay.  for  the  ex- 
pense of  said  proposed  itj^provements ; 
that  the  said  Ralston  avenue  and  North 
Clinton  street  are '  other  names  merely 
fbr  the  said  Brunersburg  road  and  Hol- 
gate pike,  both-  of  which  are  state  and 
county  roads  and  under  the  entire  con- 
trol and  management  of  the  board  of 
county  commissioners  of  said  Defiance 
county,  and  that  all  repairs  and  improve- 
ments of  the  same  should  be  in  law  made 
at  the  expense  of  said  county ;  that  it  is 
not  competent  in  law  for  the  defendant  to 
assess  or  tax  the  property  of  the  taxpay- 
ers, includinjg  this  plaintiff,  of  the  said 
city  of  Defiance  for  the  improvement  and 
repairs  of  said  pubUc  highways  in  any 
sum  whatever.  Plaintiff  therefore,  hav- 
ing no  adequate  remedy  at  law,  prays 
that  the  court  will  protect  it  in  the  enjoy- 
me^nt  of  all  and  singular,  the  rights  and 
property  transferred  to  it  by  said  receiver, 
under  the  orders  of  said  circuit  court  of 
the  United  States ;  that  said  city  of  Defi- 
ance, its  officei's,  agents  and  servants, 
may  be  enjoined  from  carrying  said  ordi- 
nances into^effect,  and  from  in  any  man- 
ner destroying  or  taking  away  said 
overhead  bridges  and  the  approaches 
thereto.  That,  if  neceesary  to  protect 
the  plaintiff  in  its  rights,  said  ordinances 
may  be  vacated.  Tha\  a  provisional  or- 
der of  injunction  be  made  restraining 
them  from  further  proceedings  thereun- 
der, and  on  final  hearing,  said  order  be 
made  perpetual,  and  for  such  other  and 
furthier  relief  as  may  be  just  and  equita- 
ble in  the  premises." 

The  answer  is  as  follows : 

"Now  comes  the  defendant,  the  city 
of  Defiance,  and  admits  «nd  avers  that  it 
is.  a  municipal  corporation  of  the  state  of 
Ohio. ,  .V 

^'It  further  admits  that  the  plaintiff  is ^, 
corporation,  dilly  organized  under  the 
laws  of  the  state  of  Ohio,  for  the  purpose 
of  maintaining  and  operating^a  railway, 
and  that  as  such  it  now  owns  and  oper- 
ates a  Vine  of  railway  through  said  city  of 
Defiance,  which  said  line  of  railway  was 
formerly  owned  and  operated  by  the  Wa- 
bash, St.  Louis  and  Pacific  Railway  com- 
pany, and  was,  during  the  years  of  1887 
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and  1888,  operated  by  one  John  McNulta, 
.  as  receiver,  appointed  by  the  United 
States  circuit  court  for  the  northern  dis- 
trict of  Ohio,  western  division,  in  a  cer- 
tain cause  then  pending  in  said  court, 
wherein  James  R.  Jessup  et  aL  were  com- 
plainants, and  the  Wabash,  St.  Louis  and 
Pacific  Railway  company  et  al.  were 
defendants ;  which  suit  had  been  insti- 
tuted for  the  purpose  of  foreclosing  tfie 
railway  mortgages  upon  all  the  railway 
property  of  said  Wabash,  St  Louis  and 
Pacific  Railway  company. 

"It  further  admits  and  avers  that,  in 
the  year  1887,  and  for  many  years  prior 
thereto,  and  ever  since  the  said  line  of 
railway  crossed  two  certain  public  high- 
ways and  streets  in  said  city,  one  of 
which  was  then  known  as  Holgate  pike 
and  is  now  known  as  North  Clinton 
street,  and  so  designated  in  the  ordinance 
set  forth  in  the  petition,  and  the  other 
of  which  was  then  known  as  the  Bruners- 
burg  road,  and  is  now  known  as  Rals- 
ton avenue,  and  so  designated  in  the 
ordinance  set  forth  in  the  petition,  at.  a 
grade  below  the  suriace  of  said  streets  at 
the  crossings  of  said  railway  and  said 
streets,  but  denies  that  the  track  of  said 
railway  was  more  than  sixteen  feet  below 
such  surface  of  said  streets,  or  either  of 
them. 

"And  defendant  further  admits  that 
there  were  then  two  overhead,  wooden 
bridges  over  the  line  of  said  railway,  but 
denies  that  they  or  either  of  them  were 
any  greater  distance  above  said  track  than 
sixteen  feet.  It  further  admits  that, 
since  the.  year  1856.  the  track  of  said 
line  of  railway  has  been  crossed  by  said 
highways  by  overhead  crossings,  consist- 
ing of  bridges,  but  denies 'that  at  any 
time  prior  to  the  construction  of  the 
present  bridges  in  the  year  1887,  said 
bridges  were  more  than  sixteen  feet  in 
the  clear  above  the  level  of  said  track. 

"It  admits  that  said  highways  at  all 
times  .since  said  year  1856,  have  crossed 
and  now  do  cross  said  railway  track  at 
points  about  196  feet  from  each  other, 
and  that  they  converge  so  as  to  meet  at  a 
distance  of  about  seventy  feet  from  the 
railway  rij^ht  of  way. 

"It  admits  that  the  track  of  said  rail- 
way at  said  crossings  lies  in  a  cut,  and  is 
upon  a  curve,  and  that  at  the  time  that 
said  railway  was  constructed  by  the  orig- 


inal railroad  company,  incorporated  under 
the  laws  of  the  state  of  Ohio  for  that 
purpose,  overhead  bridges  on  said  Hol- 
gate pike  and  the  Brunersburg  road, 
were  constructed  by  said  original  railroad 
company  as  part  of  said  public  highways 
over  and  across  said  railway  track,  but  i% 
avers  that  said  bridges  were  kept  and 
maintained  by  said  original  railroad  com- 
pany and  its  successors  for  that  purpose, 
at  a  height  of  not  more  than  sixteen  feet 
above  the  surface  of  the  track  of  said 
railway,  until  some  time  prior  to  the  year 
1887,  when  the  Wabash,  St.  Louis  and 
Pacific  Railway  company,  or  the  said 
John  McNuha,  as  receiver,  as  aforesaid, 
wrongfully  removed  said  bridges,  and  in 
place  thereof  wrongfully  and  unlawtully 
constructed  the  present  bridges,  and 
raised  said  new  bridges  to  the  height  of 
more  than  twenty-one  feet  above  the  sur- 
face of  the  track  of  said  railway,  and 
wrongfully  and  unlawfully  raised  the  ap- 
proaches to  said  last  mentioned  bridges 
to  correspond  with  the  said  increased 
height  of  said  present  bridges,  and  .said 
Wabash,  St.  Louis  and  Pacific  Railway 
company  and  said  receiver  and  said  plain- 
tiff, have  since  kept  up  and  maintained 
said  bridges  at  said  height  of  more  than 
twenty-one  feet  above  the  surface  of  the 
track  of  said  railway',  and  have  kept 
and  maintained  said  approaches  at  the 
corresponding  height. 

"It  admits  that  the  said  Holgate  pike 
and  Brunersburg  road  were  originally 
laid  out,  established  and  opened  as  county 
roads  of  the  said  county  of  Defiance, 
Ohio,  and  admits  that  at  the  time  and  for 
a  long  time  after  said  original  bridges 
were  built  as  aforesaid,  said  highways 
were  under  the  exclusive  control  of  the 
board  of  county  commissioners  of  said 
county,  but  it  avers  that,  at  the  lime  of 
the  removal  of  said  bridges  and  the  con- 
struction of  the  present  oridges,  and  for 
a  long  time  prior  thereto,  each  of  said 
highways,  at  its  crossing  and  intersection 
of  said  railway,  for  a  long  distance  on 
each  side  thereof,  had  become  and  was. 
and  still  is,  within  the  territorial  limits  of 
said  city  of  Defiance,  and  had  become, 
and  was  and  still  is  a  public  highway  and 
street  of  said  city,  and  within  the  exclu- 
sive care,  supervision  and  control  of  the 
council  of  said  city,  and  that  neither  of 
said  present  bridges  is  or  ever  became  or 
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was  the  property  of.  said  county  of  Defi- 
ance, or  under  the  control  o£  said  county, 
or  of  the  board  of  county  commissioners 
thereof. 

''And  said  defendant  admits  and  avers 
that,  on  the  7th  day  of  P'ebruarj^  A.  D. 
189-3,  the  two  ordinances  mentioned  and 
set  forth  in  the  petition  and  entitled, 
respectively,  *An  ordinance  to  improve 
part  of  North  Clinton  street,  in  the  city 
of  Defiance,  O.,  and  providing*  for  the 
payment  of  the  costs  and  expense  of  said 
improvement,*  and  *  An  ordinance  to  im- 
prove part  of  Ralston  avenue,  in  the  city 
of  Defiance,  O.,  and  providing  for  the 
payment  of  the  costs  and  expense  o(  said 
improvement,'  were  each  passed  by  the 
city  council  of  said  city,  and  that  each  of 
said  ordinances  is  in  the  words  and  fig- 
ures set  forth  in  said  petition  aiid  that 
said  defendant,  unless  restrained  by  the 
final  order,,  judgment  and  decree  of  the 
court  in  this  action,  intends  to  and  will 
construct  said  improvements  in  conform- 
ity to  the  terms  and  provisions  of  said 
several  ordinances,  and  assess  the  expense 
of  said  improvements  upon  the  property 
of  the  taxpayers  of   said  city  generally. 

"And  defendant  further  says,  that  the 
city  council  of  said  city  of  Defiance,  at 
its  regular  meeting  duly  held  at  the  coun- 
cil chamber  in  said  city,  on  the  6th  day 
of  September,  A.  D..  1892,  duly  passed 
two.  certain  resolutions,  more  than  two- 
tbirds  of  the  whole  number  of  members 
elected  to  said  council  concurring  therein, 
which  said  resolutions  are  in  the  words 
and  figures  following,  to  wit: 

*A  Resolution 

'Declaring  it  tieceBsary  to  improve  part  of  North 
Clinton  street,  in  the  city  of  Defiance,  O.,  be- 
tween*the  points  therein  designated,  and  in 
the  manner  therem  provided. 

*Be  it  resolved  by  the  city  council  of  the  city 
of  Defiance,  O.,  that  it  be  and  hereby  is  de- 
clared necessary  to  improve  that  part  of  North 
Clinton  street  in  said  city,  formerl}^  known  as 
Center  street  and  Holgate  pike,  which  extends 
from  the  distance  of  twenty-five  (26)  feet  north 
of  the  south  line  of  the  intersection  of  High 
street  with  said  North  Clinton  street,  to  the 
distance  of  nine  hundred  (^KK))  feet  north  of 
said  south  line  of  said  intersection  of  said  Hif;h 
street,  by  changing  the  g[rade  of  that  part  of 
said, street,  and  excavating  and  grading  the 
same  to  the  following  grade,  to  wit:  Com- 
ujeitcing  at  a  point  in  the  center  of  said  North 
Clinton  street,  twenty-five  feet  north  <»f  a  point 
in  the  center  of  said  North  Clinton  street  and 


in  said  south  Hue  of  said  intersection  of  High 
street,  at  the  distance  of  sixty-nine  hundredths 
(69-100)  of  a  foot  lower  than  the  top  of  the 
water  table  on  the  store  buildin;,^  o\  George . 
Miller,  and  running  thence  north,  along  the 
center  of  said  street,  ascending  at  the  rate  of 
twenty-five  hundredths  (2.)-100)  of  a  foot  in  each 
one  hundred  feet,  for  ihc  distance  of  three 
hundred  and  twenty-five  ('V25i  feet;  thence  de- 
scending at  therate  of  four  and  fifty  hundredths 
(4  and  50-1-00)  feet  in  each  one  huncired  (100)  feel, 
for  the  distance  of  two  hundred  (20<>)  feet; 
thence  at  a  level  for  the  distance  of  fifty  (5«)) 
feet ;  thence  ascending  at  the  rate  of  four  and 
forty-seven  hundredths  (4  47-100)  feet,  in  each 
one  hundred  .ilOO)  feet,  for  the  distance  of  three 
hundred  (3u6)  feet,  and  there  to  terminate,  in* 
conformity  to  the  plans  on  file  in  the  oflice  of 
the  city  civil  engineer. 

'That  the  cost  and  expenses  of  said  improve- 
ment shall  be  levied  and  a>sessed  upon  the  tax 
list,  upon  all  real  and  pers<»nal  property  in  the, 
corporation. 

'And  that  William  E.  Carpenter  lie.  and  he 
hereby  is  appointed  to  serve  notice  of  the  pas- 
sage of  this  resolution  on  all  owners  of  prop- 
erty abutting  on  said  improvement ;  ana  the 
city  clerk  is  hereby  directed  to  cause  this  resolu- 
tion to  be  published  as  required  by  l«w. 

*  Done  at  the  council  chamber  in  said  city,- 
this  6th  day  of  September,  1892. 

'  H.  D.  BOKOP, 
^  President  pro  tern,  of  Cqitncit. 
'Attest: 

•J.J.  Mallky,  City  Clerk, 

'Stale  of  Ohio,  City  of  Defiance^  ss: 

*  I  do  hereby  certify  that  the  foregoing  is  a  . 
true  copy  taken  from  the  records  and  proceed- 
ings of  said  city  council. 

•J.  J.  Malley,  City  Clerk, 

'Defiance  a,  Septfember  14,  1892.' 

*A  Resolution 

'  Declaring  it  necessary  to  improve  part  of 
Ralston  stvenue,  in  the  city  of  Defiance,  Ohio, 
between  the  points  therein  designated  and 
in  the  same  manner  therein  provided. 

*  Be  it  resolved  by  the  city  council  of  the 
city  of  Defiance,  Ohio,  that  it  is  necessary  to 
improve  that  part  of  Ralston  avenue,  in  said 
city,  formerly  kuown  as  the  Brunersburg 
road,  which  extends  from  its  intersection  with 
North  Clinton  street,  to  a  point  six  hundred 
(600)  feet  northwesterly  from  the  center  of  said 
intersection,  by  changing  the  .grade  of  that 
part  of  said  street,  and  excavating  and  grading, 
the  same  to  the  following  grade,  to. wit;  Com- 
mencing at  the  center  of  the  intersection  of 
said  Ralston  avemie  and  North  Clinton  street 
at  a  distance  of  six  hundredths  (6-100)  of  a 
foot  lower  than  the  top  of  the  water  table  on 
^he  store  building  of  6eorge  Miller,  and  run- 
ning thence  northwesterly  along  the  center  of 
said  Ralston  avenue,  descending  at  the  rate  of 
fivt.  (5)  feet  in  each  one  hundred  (100)    feet 
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for  the  distance  of  two  hundred  ('iOOi  feet ; 
thence  on  a  level  for  the  distance  of  fifty  (5U) 
feet ;  thence  ascendinj<  at  the  rate  of  two  and 
ninety-hundredths  (2  and  90-100)  feet  in  each 
one  iiinidred  (ICO)  feet,  for  the  distance  of 
three  hundred  and  fifty  (HiO)  feet,  and  there 
to  terminate,  in  conformity  to  the  plans  on 
file  in  the  ofiice  of  the  city  civil  enjjineer. 

•  That  the  costs  and  expenses  of  said  im- 
provement shall  be  levied  and  assessed  upon 
the  tax  list,  upon  all  taxable  real  and  personal 
property  in  said  city. 

•And  that  William  E.  Carpenter  be,  and  he 
hereby  is  appointed  and  directed  to  «erve  no- 
tice of  the  pa^sage  of  this  resolution 'on  all 
owners  of  property  abutting  on  said  improve- 
ment ;  and  the  city  clerk  is  hereby  directed  to 
cause  this'  resolution  to  be  published  as  re- 
quired by  law, 

*  DoncKt  the  council  chamber  in  said  citv, 
this  Cth  day  of  September,  1892/ 

'  H.  D.  BOKOP. 
'  President  pro  iem.  of  Council. 
•Attest: 

J.J.  Maixey,  City  Clerk, 

*  The  State  oj  OhiOy  City  of  DefiancCy  ss: 

*  1  do  hereby  certify  that  the  foregoing  is  a 
true  copy  taken  from  the  records  and  proceed- 
ings ot  said  city  council. 

•J.  J.  Malley,  City  Clerk, 

•  Defiance,  Ohio,  September  14, 1892.' 

"That  both  of  said  resolutions  were 
duly  published  for  two  consecutive 
weeks  in  the  Defiance  Detnocrat,  a  news- 
paper published  and  of  general  circula- 
tion in  said  city  of  Defiance,  beginning 

on  the day  of  September,  1892,  and 

written  notice  of  the  passage  of  each  of 
said  resolutions  was  duly  served  upon 
the  plaintiff,  on  the  10th  day  of  Octo- 
ber, A.  D.  1892,  but  the  plaintiff  did  not, 
at  any  time,  file  any  claim  in  writing 
with  the  clerk  of  said  city,  for  damages 
by  reason  oi  said  improvements,  or 
either  of  them,  by  reason-  of  which  said 
failure  to  file  such  claim,  the  saidplain- 
tiff  has  waived  the  same  and  is  barred 
from  claiming  or  receiving  damages  by 
reason  of  said  improvements,  or  either 
of  them. 

"  Said  defendant  further  admits  that 
one  Joseph  Ralston,  at  the  time  of  the 
passage  of  said  ordinances  was  and  still 
is  a  member  of  the  council  of  said  city 
of  Defiance,  Ohio,  but  it  avers  that  said 
ordinances  were  passed  by  the  vote  in 
favor  thereof  of  more  than  tw^o-thirds 
of  the  number  of  all  the  members  elected 
to  said  council,  exclusive  of  the  vote  of 
the  said  Joseph  Ralston  in  favor  thereof. 


"  And  said  defendant  denies  each  and 
every  matter,  fact  and  thing,  and  each 
and  every  statement,  allegation  and  aver- 
ment in  said  petition  contained,  stated 
and  set  forth,  and  not  hereinbefore  ex- 
pressly and  specifically  admitted  to  be 
true. 

'*  Wherefore,  having  fully  answered, 
said  defendant  prays  that  it  may  be  dis- 
missed hence  with  its*costs." 

The  following  is  the  leply : 

"  Said  plaintiflF,  in  reply  to  the  answer 
of  defendant,  denies  that  the  said  public 
highways  named  in  its  petition  ever  be- 
came subject  to  the  supervision  and  con- 
trol of  the  defendant  for  other  than  police 
purposes." 

Judgment  having  been  rendered 
against  the  plaintiff  on  the  trial  of  the 
issues  in  the  court  of  common  pleaSj  the 
cause  was  taken  on  appeal  to  the  circuit 
court  where  the  like  judgment  was  ren- 
dered ;  and  to  reverse  the  latter  judgment 
this  proceeding  in  error  is  prosecuted. 
A  bill  of  exceptions,  containing  the  evi- 
dence, was  duly  taken  in  the  circuit 
court,  but  it  is  not  necessary  to  refer  to 
it  more  particularly  here. 

The  questions  presented,  and  the  facts, 
as  far  as  they  are  deemed  iuiportant  in 
the  deci.sion  of  the  case,  are  stated  in  the 
opinion. 

Alex,  L.  Smith  and  Henry  Newbegin, 
for  Plaintiff  in  Error. 

Wm.  //.  Hubbard an&B,  B,  Kingsbury^ 
for  Defendant  in  Error. 

WitUAMS,  J. 

Briefly  stated,  the  propositions  urged 
in  argument  in  support  of  the  plaintiff^s 
claim  to  the  relief  it  seeks,  are:  (1)  That 
the  council  of  the  defendant  had  tio  . 
jurisdiction  over  the  streets  in  question, 
and  therefore  no  authority  to  order  their 
improveinent,  because  they  were  origi- 
nally parts  of  county  roads;  (2)  that  the 
improvement,  if  made  in  conformity 
with  the  ordinances  pf  February  7, 1898, 
will  involve  the  taking  of  the  plaintiff's 
property,  for  which  na  compensation  has 
been  paid  or  tendered ;  and,  (3)  that  by 
the  ordinance  of  December  20, 1887,  the 
plaintiflf  acquired  the  right  to  perpetually 
maintain  the  bridges  as  constructed  over 
its  roadway  where  it  crosses  the  streets, 
and  the  improvement  contemplated  will, 
necessarily,  be  a  violation  of  that  right, 
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which  the  plaintiif  i^  entitled  to  prevent 
by  injunction.  These  propositions  may 
be  conveniently  considered  in  the  order 
stated. 

1.  It  appears  from-  the  uncontro- 
verted  allegations  of  the  pleadings,  that 
when  the  raiU^ay  now  operated  by  the 
plaintiff  was  constructed  through  the 
county  of  Defiance,  the  Brunersburg  and 
Holgate  roads  were  county  roads  leading 
into,  and  connecting  with  the  streets  of 
the  incorporated  village  of  Defiance,  and 
were  crossed  by  the  railroad  a  short  dis- 
tance outside  of  the  corporate  limits  of 
that  village.  The  crossings  were  made 
by  cutting  through  the  roadways  and 
placing  the  railroad  track  about  eighteen 
feet  lower  than  their  traveled  sur facie. 
Wooden  bridges  were  built  over  the  track 
from  one  side  of  the  cut  to  the  other. 
Afterward,  and  before  1887,  the  corpor- 
ate limits  of  the  village  were  so  extended, 
by  the  annexation  of  contiguous  terri- 
tory, as  to  embrace'  the  portions  of  the 
highways  mentioned  at  and  beyofid 
the  place  where  the  railroad  so  crossed 
them ;  that  portion  of  the  Brunersburg 
road  included  in  the  annexation  being 
since  known  as  Ralston  avenue,  and  the 
part  of  the  Holgate  road  so  included,  as 
North  Clinton  street ;  to  enjoin  the  im- 
provement of  which  streets,  by  grading, 
imder  the  ordinances  of  February  7, 
1^98,  was  the  purpose  of  the  plaintiff's 
action.  While  counsel  for  the  plain 
tiff  concede,  that  the  pai  ts  of  the  county 
roads  so  brought  within  the  defendant's 
corporate  limits  became  highways  of  thar 
mimicipality,  they  contend,  it  acquired 
control  of  them,  in  the  language  of  the 
petition,  "for  police  purposes  only,"  by 
which  we  understand  counsel  to  mean, 
that  the  defendant  was  without  authority 
to  improve  them  at  all,  or,  if  improved, 
the  expenses  should  be  paid  by  tax  col- 
lected from  the  property  of  the  whole 
county.  This  position  is.  we  thifik,  unten- 
able. The  highways,  so  brought  within  the 
corporate  limits  of  the  defendant,  were 
removed  from  the  control  which  the 
county  commissioners  therefofore  had 
over  them,  and  became  subject  to  the 
control,  supervision,  and  care  of  the 
municipal  authorities,  like  other  streets 
and  highways  of  the  corporation.  By 
express  statutory  provision,  the  council 
is  given  "the  care,  supervision  ai?d  con- 


trol of  all  public  highways,  .streets^ 
avenues,  alleys,  sidewalks,  public  grounds 
and  bridges  within  the  corporation,"  and 
it  is  charged  with  the  duty  of  causing  ' 
*'  the  same  to  be  kept  open  and  in  repair 
and  free  from  nuisance."  Section  2(540, 
Revised  Statutes.  The  duty  thus  de- 
volved upon  the  council  is  attended  with 
the  power  to  do  whatever  may  be  nec- 
essary in  the  proper  and  lawful  perform- 
ance of  the  duty,  including  the  power 
to  improve  such  ways,  or  parts  thereof^ 
in  any  lawful  manner,  when,  and  as  the 
public  convenience  may  demand.  Grad- 
ing a  street,  and  changing  its  grade, 
when  necessary  for  its  convenient  use 
by  the  public,  are  lawful  modes  of  im- 
proving the  street,  and  keepi^ig  the  same 
open  and  in  repair.  Smii/i  v.  Was/iing- 
tofi,  20  How.,  135.  Our  statutes  have 
conferred  the  power  to  make  such  im- 
provements, upon  all  municipal  corpora- 
tions, and  authorized  the  costs  and 
expenses  thereof  to  be  assessed  upon  all 
the  taxable  property  within  the  corpora- 
tion, as  is  provided  by  the  ordinances  of 
February  7,  1893,  for  the  improvement 
of  the  streets  in  question.  Revised  Stat- 
utes, sectionti  1^92,  22C3,  2301.  And 
the  exercise  of  such  power  has  been  re- 
peatedly recognized  and  upheld  by  this 
court.  Citicinnati  v.  Pamy,  21  Ohio  St., 
490;  Young stoun  v.  Moore,  30  Ohio  St., 
133;  Akron  v.  Chamberlain,  34  Ohio  St., 
32(S;  Cincinnati  v.  IV/ie/s/on,^  41  Ohio 
St.,  19(i  ;  Cinanngii  v.  S/i(rik(\  Ibid,  218. 
The  bridges  over  the  plaintiff's  railroad 
where  it  crosses  the  two  streets  referred 
to,  are  parts  of  those  streets  substitutes 
for  the  soil  taken  out  in  making  the  cut 
for  the  railroad  crossings  and  like  other 
parts  of  the  streets,  are  within  the 
control  of  the  municipal  authorities  of 
the  defendant.  Beach  on  Pub.  Corp., 
1470. 

But  it  is  claimed,  that  notwithstanding 
the  corporate  boundaries  of  the  defend- 
ant were  so  enlarged  as  to  embrace  those 
portions  of  the  county  roads  sought  to 
be  improved,  the  exclusive  jurisdiction 
and  control  of  the  county  commissioners 
over  them  is  preserved  by  section  490G 
of  the  Revised  Statutes,  which  provides 
that :  **  The  commissioners  shall  keep 
in  repair  such  portion  of  sueh  roads 
within  their  respective  counties  as  have 
since  their'  completion    been  included, 
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or  may  hereafter  be  included,  within  the 
corporate  limits  of  any  city  or  village  in 
such  counties,  to  points  therein  where 
the  sidewalks  have  been  curbed  and 
guttered,  and  no  further."  This  section 
is  a  part  of  the  chapter  of  the  Revised 
Statutes  relating  to  the  repair  of  im- 
proved roads,  and  the  "such  roads," 
therein  referred  to,  are  those  mentioned 
in  section  4876,  viz.:  '*  Macadamized  or 
graveled  roads  which  are  free  roads  con- 
structed under  general  or  local  laws  by 
taxation  or  assessment,  or  both,  or  con- 
verted from  a  toll  road  into  a  free  road, 
and  turnpike  roads  or  parts  thereof  un- 
finished or  abandoned  by  the  company 
and  appropriated  or  accepted  by  the 
commissioners  of  the  county."  The 
plaintiff's  petition  does  not  allege,  nor 
does  it  otherwise  appear  that  either  of 
the  county  roads,  •  or  any  portion  of 
either  taken  into  the  corporate  limits  of 
the  defendant,  belongs  to  any  of  the  above 
.  mentioned  classes  oi  highways ;  the  con- 
trary is  shown  by  the  plaintiff's  evidence. 
It  is  quite  clear,  therefore,  that  section 
4906  has  no  application  to  the  roads  in- 
volved in  this  case;;  and,  where  appli- 
cable, \t  has  no  other  effect  than  to  cast 
on  the  commissioners  the  burden  of 
keeping  the  roads  to  which  it  relates  in 
repair,  until  otherwise  improved  by  the 
city  or  village,  and  does  not  exclude  the 
power  of  the  municipal  authoriti'es 'to  im- 
prove th^rii  at  their  discretion. 

2.  That  the  taking  pf  t)rivate  prop- 
erty for  a  public  use,  without  compensa- 
tion to  the  owner,  is  distinctly  forbidden 
by  the  constitution  of  this  ,state,  is  ilot 
doubted.  "Precisely  what .  proi)erty  'of 
the  plaintiff  will  be  taken  in  makipg 
the  improvements  entered  upon  by 
defendant,  is  not  so  clear.  The  plain- 
tiff^'s  roadway  is  in  no  wis^  di3turbed, 
but  remains  as  it  was  originally  con-: 
structed ;  its  franchises  are  not  abridged 
Or  afifected ;  tlor  can  it  be  claimed  that  it 
will  be  deprived  of  any  of  its  tangible 
property,  unless  it  be  the  bridges,  whose 
removal  becomes  necessary  in  the  con- 
struction of  the  impiovements.  It  cer- 
tainly has  no  proprietary  interest  in  the 
approaches  to  the.  bridges,  <x>nsisting  of 
fill3  made  in  the  streets,  and  devoted  to 
the  public  use  when  placed  there;  no 
private  ownership  in  the  soil  so  placed, 
remained  in  the  plaintiff,  i|t>r    did   the 


labor  or  expense  of  placing  it  there  give 
the  plaintiff  any  property  light  in  the 
streets.  If  it  be  held  that  the  bridges 
are  not  in  exactly  the  same  category,  but 
are  the  property  of  the  plaintiff,  it  is 
not  shown  that  they  or  the  material  in 
them  were,  or  will  be  appropriated  by 
the  defendant,  or  the  plaintiff  otherwise 
deprived  of  them;  nor  does  it  a|>- 
pear  that  any  other  property  of  the 
plaintiff  will  be  taken  by  the  contem- 
plated grading  of  the  streets.  With  re- 
spect to  the  plaintiff's  road  and  right  of 
way  on  either  siae  of  the  streets,  and  its 
property  >in  the  bridges,  the  most  that 
can  be  claimed  for  it  is,  that  the  plaintiff 
is  the  owner  ot  property  abutting  on 
the  streets,  and  like  other  abutting 
owners,  has  hn  easement  in  the  streets, 
appendant  to  its  property.  If  so,  its 
rights  are  not*  different  from  those  of 
other  Jiroprietors  whose  property  abuts 
upon  t^e  streets.  The  rights  of  such 
owners  are  well  defined.  Since  the  case 
of  Crawford  V.  Delaware^  7  Ohio  St.,  460, 
it  has  been  the  settled  law  of  this  state, 
thai  the  owner  of  an  unimproved  lot,  or 
of  unimproved  land  abutting  upon  a 
street.  i$  not  entitled  to  compensation  or 
damages  from  the  municipality  for  grad- 
ing the  street,  because  he  is  presumed  to 
have  acquired  ^  his  property  subject  to 
the  right  to  make  all  reasonable  and 
proper  improvements  of  the  istreet ;  nor, 
where  he  improves  his  lot  or  land  before 
the  grade  oi  the  street  has  been  estab- 
lish^, is  he  entitled  to  compensation  or 
daittages  for  a  subsequent  reasonable 
and  proper  grading  of  the  street  unless 
he  used  due  care  to  make  his  improve- 
ment with  reference  to  the  establish- 
ment of  such  a  gra^e;  but  when  his 
improvement  has  been  made  in  accord- 
ance with  an  established  grade  which 
is  afterward  changed,  he  is  entitled 
to  compensation  for  the  injury  re- 
sulting therefrom.  /Railway  v.  Cummins- 
ville,  14  Ohio  St,  628;  Cincinnati y.  Penny, 
21  Ohio  St.,  499 ;  Youngsiamt  v.  Moore,  SO 
Ohio  St,  138.  In  addition  tp  the  fact, 
that  when  the  plaintiff's  railroad  was 
originally  constructed  across  what  are 
now  known  as  Ralston  avenue,  and 
North  Clinton  street,  they  were  at  the 
places  of  crossing,  county  roads  outside 
of  the  corporate  boundaries  of  the  de- 
fendant,   the  record    discloses  that   no 
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grade  of  either  had  been  established,  nor 
was  any  building  erected  or  other  im- 
provement made  on  the  plaintifTsproperty , 
on  either  side  of  either  of  those  roads,  nor 
was  any  constructed  thereon  before  the 
passage  of  the  ordinance  of  December  20, 
1887;  and  none  has  been  since  that  time; 
but  the  property  of  the  plaintiff  has  re- 
mained, and  still  is  in  the  same  condi- 
tion, in  these  respects,  that  it  was  when 
the  crossings  were  first  made,  so  that, 
conceding  the  ordinance,  and  the  con- 
stniction  of  the  bridges  under  it,  had  the 
effect,  so  far  as  the  plaintiff's  rights  are 
concerned,  of  establishing  the  grades  of 
those  streets  at  the  places  of  their  inter- 
section with  the  railroad,  in  accordance 
with  the  location  of  the  bridges^,  it  can- 
not be  claimed,  and  is  not,  as  we  under- 
stand, that  plaintiff  improved  its  prop- 
erty with  reference  to  such  grade,  or  any 
established  grade,  or  made  any  change  in 
its  condition  on  account  of  the  ordinance, 
except  to  build  the  bridges  and  ap- 
proaches. But,  however,  that  may  be, 
to  whatever  extent  the  plaintiff's  prop- 
erty will  be  taken,  or  its  rights  invaded, 
or  injury  be  sustained  by  the  making 
of  the  contemplated  grade,  for  which  the 
plaintiff  may  lawfully  claim  compensa- 
tion, ample  provision  is  made  by  the  law 
under  which  thg  proceeding  was  insti- 
tuted, whereby  the  plaintiff  might  have 
had  full  compensation  and  damages  as- 
sessed in  the  mode  required  by  the  con- 
stitution. It  is  shown  by  the  allega- 
tions of  the  answer,  not  denied  by  the 
reply,  and  therefore  admitted  that  the 
council  of  the  defendant,  in  conformity 
with  section  2304,  of  the  Revised  Stat- 
utes, duly  declared,  by  resolution,  the 
necessity  of  the  proposed  improvement, 
and  gave  the  plaintiff  the  requisite 
twenty  days'  written  notice  ol  its  passage, 
and  published  the  resolution  for  the 
length  of  time,  and  in  the  manner  re- 
quired by  that  section  ;  and,  it  is  further 
shown  that  the  plaintiff  filed  no  claim 
whatever  for  compensation  or  damages. 
Section  2315,  makes  it  necessary  for  the 
persons  who  claim  they  **  will  sustain 
damages  by  reason  of  the  improvement," 
to  file  their  claim  therefor,  with  the  clerk 
of  the  corporation,  within  two  weeks 
"  after  the  service^  or  completion  of  the 
publication  of  the  notice  mentioned  in 
section  2304,"  and  contains  the  further 


provision,  that  persons  who  fail  to  so  file 
their  claim  "  shall  be  deemed  to  have 
waived  the  same,  and  shall  be  barred 
from  filing  a  claim  or  receiving  dam- 
ages," The  statute  then  provides  that, 
at  the  expiration  of  the  time  limited  for 
filing-  claims  for  damages,  the  council 
shall  determine  whether  it  will  proceed 
with  the  •  improvement  or  not ;  also, 
whether  the  claims  for  damages  filed 
shall  be  judicially  inquired  into  before 
commencing  the  improvement,  or  after 
its  completion.  Section  2316.  Arid 
when  the  council  determine  to  go  on 
with  the  improvement,  provision  is  made 
for  empaneling  a  jury  either  in  the  court 
of  common  pleas,  or  probate  court,  to 
inquire  into,  and  assess  the  damages, 
either  before  the  improvement  is  com- 
menced, or  after  its  completion,  as  the 
council  may  determine  ;  but  such  inquiry 
and  assessment  shall  be  confined  to  the 
claims  which  have  been  filed  as  above 
stated.  Sections  2317,  2318.  These 
statutes  have  been  in  force  and  acted 
upon  for  many  years,  and  we  are  not 
aware  their  constitutionality  has  been 
called  in  question.  Similar  provisions 
in  the  county  and  township  road  .laws, 
in  regard  to  the  waiver  of  the  right  to 
compensation  for  property  taken,  by  fail- 
ure of  the  owner  to  file  his  claim  in 
writing  with  the  viewers,  have  been 
held  constitutional  by  this  court.  Reck- 
ner  v.  Warner,  22  Ohio  St.,  275  ;  Ander- 
son v.  McKinney,  24  Ohio  St.,  467  ;  Fre- 
vert  v.  Fhiefrock\\\  Ohio  St.,  621.  The 
principle  of  the  cases  cited,  is  applicable 
to  the  street  improvement  statutes  we 
have  referred  to,  and  under  them  the 
plaintiff's  claim  to  compensation,  if  any 
it  had,  was  waived  and  barred  by  the 
failure  to  file  it  within  the  time  required. 
The  plaintiff  is  charged  with  knowledge 
of  the  law,  and,  in  the  absence  of  any 
showing  to  the  contrary,  must  be  pre- 
sumed to  have  voluntarily  withheld  its 
claim  for  compensation  and  damages,  and 
thus  prevented  an  inquiry  into,  and  as- 
sessment of  them ;  and  it  seems  clear, 
that  an  owner  who  has  been  afforded  an 
opportunity  of  having  compensation  and 
damages  assessed  him,  in  the  constitu- 
tional mode,  for  property  taken  or  injured 
in  the  making  of  a  street  improvement, 
and  has  failed  to  avail  himself  of  that 
opportunity,   cannot,  after  having  thus 
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waived  his  right,  enjoin  the  improve- 
ment on  the  ground  that  compensation 
has  not  been  paid  or  tendered  him. 

3.     After  the  adoption,  by  the  defend- 
ant,   of  the   ordinance  of  December  20, 
1887,  the  receiver  then  having  charge  of 
the  railroad  now  owned  by  the  plaintiff, 
constructed  the  bridges  over  the  railway 
track  where  it  crosses  the  streets  named 
in  the  ordinance,  in   accordance  with  its 
requirements,   whereby   it  is  claimed,  a 
contract  arose  between  the  defendaiit  and 
receiver,   the   benefits    and   burdens    of 
which  have  passed  to  the  plaintiff,  under 
which  the  plaintiff  is  entitled  to  perpet- 
ually maintain,  and  have  maintained,  the 
bridges  and  crossings  in  the  situation  and 
condition  they  were  placed  in  when  the 
bridges  were  so  constructed.     The  mak 
ing  of  the  grades  of  the  streets  in  con- 
formity with  the  ordinances  of  February 
7,  1893,  will   necessitate  the  removal  of 
the  bridges,  and  the  substitution  of  grade, 
for    what  are  now   overhead   crossings, 
which,  the  plaintiff  contends,  will  be  a 
breach  of  the  contract,  causing  it  irrepar- 
able injury,  that  should  be  prevented  by 
injunction.     Ordinarily  athreatene'd  vio- 
lation of  a  contract  is  not  a  ground  for 
injunction  ;  but  without  stopping  to  dis- 
CU.SS     the     propriety     of     the     remedy 
adopted  for  the  apprehended  injury,  and 
assuming  no  action  at  law  would  be  ade- 
quate for  its   redress,   if  the  right  were 
established,  we  proceed  to  inquire  into 
the  existence  of  the  alleged  contract,  and 
its  scope  and  effect,  if  it  be  found  that 
one  arose  under  the  ordinance.     It  seems 
wellsettled,  that  the  legislative  and  ad^ 
ministrative  powers  with  which   munici- 
pal   corporations   are  invested,  are  held 
by  them   in  trust,  for   public  purposes, 
and  cannot  be  relinquished,  or  their  ex- 
ercise surrendered,  or  ceded  away,  except 
when,  and   to  the  extent,  legislative  au- 
thority is  clearly  given  to  do  so.     Such 
powers  are  essential  to  the  preservation 
and  well  being  of  populous  comnfunities, 
and  without    them  the  purposes  of  the 
corporation    would    fail    of  accomplish- 
ment.    Among    them,   are    the   powers 
which    pertain     to    the     opening,      im- 
proving, and  keeping  in  repair  the  streets 
and     highways    of    the     municipalities. 
These   powers    are    necessarily    contin- 
uing in  their  nature  to  be  exercised  from 
time  to  time  as  the  public  interest  may  | 


require;  and  it  would  be  incompatible 
with  their  essential  purpose  to  permit 
the  officers  of  the  municipal  body,  by 
agreement  or  otherwise,  to  prevent  or 
defeat  the  proper  exercise  of  these 
powers,  either  by  themselves  or  their 
successors,  at  any  time  when  the  public 
occasion  may  call  for  their  exercise. 
Any  attempt  to  doso.mustbe  ineffectual, 
unless  clearly  authorized  by  the  charter, 
or  laws  governing  the  municipal  corpora- 
tion. And  not  only  is  that  authority 
essential  to  the  validity  of  such  an  act, 
but  every  grant  in  derogation  of  the 
right  of  the  public  in  the  free  and  un- 
obstructed use  of  the  streets,  or  restrict- 
ive of  the  control  of  the  proper  j^en- 
cies  of  the  municipal  body  over  them, 
or  of  the  legitimate  exercise  of  their 
powers  in  the  public  interest,  will  be 
construed  .strictly  against  the  grantee^ 
and  liberally  in  favor  of  the  public; 
nothing  will  be  implied  beyond  the  ex- 
press terms  of  the  grant,  not  indispens- 
able to  give  effect  to  the  g^ant.  That 
such  is  the  law,  counsel /for  plaintiff  do 
not  deny;  but  they  insist  that  express 
legislative  authority  to.  make  the  grant 
on  which  they  rely,  is  found  in  section 
3283,  of  the  Revised  Statutes,  which 
reads  as  follows: 

"If  it  be  necessary  in  the  location  of 
any  part  of  a  railroad  to  occupy  any 
public  road,  street,  alley,  way  or  i^ound 
of  any  kind,  or  any  part  thereof,  the 
municipal  or  other  corporation,  or  pub- 
lic officers  or  authorities,  owning  or  hav- 
ing charge  thereof,  and  the  company 
may  agree  upon  the  manner,  terms  and 
conditions  upon  Which  the  same  may  be 
used  or  occupied ;  and  if  the  parties  be- 
unable  to  agree  thereon,  and  it  be  neces- 
sary, in  the  judgment  of  the  directors  of 
such  company,  to  use  such  road,  street, 
alley,  way  or  ground,  such  company  may- 
appropriate  so  much  of  the  same  as  may 
be  necessary  for  the  purposes  of  its  road 
in  the  manner  and  upon  the  same  terms 
as  is  provided  for  the  appropriation  of 
the  property  of  individuals;  but  every 
company  which  lays  a  track  upon  any 
such  street,  alley,  road  or  ground  shall 
be  responsible  for  injuries  done-  thereby 
to  private  or  public  property  lying  upon 
or  near  to  such  ground,  which  may  be 
recovered  by  civil  action  brought  by  the 
owner,  before  the  proper  court,  at  any 
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time  within  two  years  from  the  comple- 
tion of  such  track." 

It  may  be  observed,  that  the  extent  of 
the  authority  conferred   by  this  statute, 
on   municipal  corporations,  is  to  agiee 
with  railroad  companies  upon  the  man- 
ner, terms  and  conditions  upon  which  a 
street,  etc.,  may  be  used  and  occupied  by 
a  railroad,   **if    it  be  necessary  in   the 
location*'  of  the  railroad  for  any  part  of 
it  to  occupy  such  street,  etc. ;  and  then 
they  may  agree  tor  the  use  of  so  much 
of  the  street  only  as  is  necessary  for  the 
purposes  of  the  railroad.      This  limita- 
tion is  manifest  from  the  provision,  that 
if  the  parties  are  unable  to  agree,  the 
company  may  appropriate  so  much  of 
the  street  as  is   necessary  for  the  pur- 
poses of  its  road.     The  object  of  the  ap- 
propriation is  to  acquire  such  use  of  the 
street,  etc.,  as  could  have  been  granted 
by  agreement;  and  no  greater  use  can  be 
obtained  in  tlie  one  mode,  than  in  the 
other;    the   right  acquired  in  either,    is 
limited  to  the  use  of  .so   much  of   the 
street  as  may  be  necessary  for  the  pur- 
poses "of   the   railroad."      The  >tatute, 
we  think,  does  not  contemplate  the  de- 
struction of  the  street,  or  the  ce.ssation 
ot  its  use  by  the  public,  or  its  withdrawal 
from  the  control  and  supervision  of  the 
proper  municipal  officers;  nor  is  author- 
ity found  in  it  for  any  agreement  having 
such  results.     On  the  contrary,  the  stat- 
ute recognizes  the    street   so   burdened 
with  a  railroad,  as  a  "public  .street,"  with 
all  that  term  imports.     By  the  next  sec 
tion  (3284),  whenever  in  the  construction 
of  a  railroad,  a  public  road  is  crossed  or 
diverted  from  its  location,  the  company 
is  required  without   unnecessary  delay, 
to  place  the  road  "in  such  condition  as 
not    to    impair   its   former   usefulness." 
As  we  have  seen,  when  the  railway  now 
owned  by  the  plaintiff  was  constructed, 
the  two  streets  in  question  were  public 
roads;  and,  it  is  alleged   in  the  petition 
that  the  company  which  built  the  rail- 
road, in  compliance  with  its  duty  under 
the  above  statute,   which   was   then    in 
force,  erected  bridges  over  its  track,  and 
made  the  approaches  to  them,  in  order 
to  restore  the  roads  to  their  former  use- 
fulness  for    public    travel.       That    the 
bridges  and  approaches  became  parts  of 
^e  pubHc  roads,  and  continued  to  be  so, 
under  the  control  of  the  county  commis- 


sioners,  down    to   the   time   they    were 
taken  into  the  corporate  limits  of  the  de- 
fendant,  is  beyond  question ;  and    they . 
were   undoubtedly  parts   of   the  public 
streets  of  the  defendant,  under  its  super- 
vision and  control,  when  the  ordinance 
of  December  20, 1887,  was  passed.     That 
ordinance  in  terms,  grants  to  the  railroad 
company  permission  to  put  new  bridges 
of  a  specified  description  where  the  old 
ones  then  were,  place  them  three  feet 
higher    above    the   railroad   track,    and 
raise  the  approaches  accordingly:  it  does 
nothing  more.    It  is  plain -that  the  grant, 
neither  in  terms,  nor  by  necessary  impli- 
cation divests  the  defendant  of  its  con- 
trol over  the  streets,  nor  relieves  it  of  its 
duty  to  keep  them  open,  in  repair,  and 
frfee  from  nuisance;  nor  does  it   purport 
to  obligate  the  defendant  to  abstain  from 
the  lawful  exercise  of  its  powers  to  make 
further  improvements  of  the  streets  as 
the   public   interest   may   from   time    to 
time  demand.      The  obvious  purpose  in 
granting  the  permission  to  put  up  the 
new  bridges,  was  to  preserve  and  pro- 
mote the  free  and  unobstructed  use  of 
the  streets  by  the  public,  and  not  to  de- 
stroy them  as  public  thoroughfares,  or 
invest  the  railroad  company  with  an  in- 
terest in,  or  control  over  them,  nor  to 
enable  the  company  forever  and  unalter- 
ably to  maintain  the  bridges  as  put  up. 
True,  the  ordinance  imposes  the  burden 
u|X)n  the  company  "at  all  times"  to  keep 
the  bridges  and  approaches  in  repair,  but 
that  must  mean,  at  all  times  while  the 
proper  performance   of  the   defendant's 
statutory    duties    with    respect    to    the 
streets    permits   them   to   remain;    and 
when  removed  in  consequence  of  an  im- 
provement of   the  street,  the  company 
will,  ol  course  be  relieved  of  the  burden. 
It  is  not  apparent  that  the  expenditure 
of  money  and  labor  in  the  construction 
of  the  bridges,  as  a  condition  or  consid- 
eration for  the  privilege  of  placing  them 
in  the  street,  can  give  rise  to  any  legal 
right  or  consequence  different  from  what 
would  result  from  the  like  expenditure 
in    putting    a   street,   where   a  railroad 
crosses  it  at  grade,  in  a  condition  to  pre- 
serve its  usefulness  as  .such;  audit  would 
hardly  be  claimed  in  the  latter  case,  that 
the  municipality  having  jurisdiction  over 
the  street,  would  be  disabled  from  so  im- 
proving it  as  to  necessitate  an  overhead 
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instead  of  a  grade  crossing,  notwith- 
standing it  had  previously  authorized 
the  grade  crossing  to  be  made,  or  to  be 
raised  or  lowered  after  it  was  made.  In 
either  case,  the  public  use  continues  to 
be  the  dominant  interest  in  the  street, 
and  the  crossing  subject  to  such  changes, 
necessary  to  subserve  that  interest,  as 
the  proper  officers  of  the  municipality 
may  choose  to  make,  in  the  exercise  of 
their  statutory  powers,  which  do  not  de- 
feat those  uses  of  the  crossing  by  the 
railroad  company  that  are  necessary'  in 
the  prosecution  of  its  business.  We  are 
aware  the  petition  of  the  plaintiff  alleges 
that  overhead  crossings,  substantially  as 
they  now  exist  over  its  track  in  these 
streets,  are  absolutely  essential  to  the 
safe  use  of  the  railroad  at  those  places. 
But  this  allegation  is  denied  by  the  an- 
swer, and  the  issue  of  fact  was  found 
against  the  plaintiff  by  the  court  b^low 
We  are  not  required  to  examine  the  evi- 
dence to  ascertain  whether  it  sustains  the 
finding;  but  it  is  apparent,  the  most  that 
can  be  said  in  support  of  this  claim  of 
t)ie  plaintiff  is,  that  the  contemplated 
grade  crossings  may  require  greater  care 
on  its  part  in  operating  its  road,  as  it  also 
may  on  the  part  of  the  persons  using 
them,  and  thus  subject  it  to  some  incon- 
veniences, and  if  negligent,  to  losses.  It 
is  well  known,  however,  that  very  many 
railroad  crossings  are  of  that  kind,  and 
roads  are  extensively  operated  over  them 
in  numerous  instanoes,  in  populous  cities 
where  great  numbers  of  trains,  people, 
and  vehicles  pass  daily,  and  have  been 
since  the  use  of  railroads  began ;  and  the 
inconveniences  to  which  plaintiff  may  be 
subjected  on  account  of  the  change  in 
the  character  of  the  crossings,  cannot  de- 
prive the  defendant  of  its  right,  or  ab- 
solve it  from  its  duty  to  cause  needed 
improvements  of  the  streets  to  be  made. 
Middlesex  Railroad  C6.  v,  Wakefield,  103 
Mass.,  263;  C  B.  &  Q.  R.  R.  Co.  v. 
Quincy,  136  111.,  563.  The  comparative 
safety  of  overhead  and  grade  crossings, 
and  the  increased  dangers  which  would 
arise  from  the  making  of  the  changes 
provided  for  by  the  ordinances,  were  im- 
portant matters  for  the  consideration  of 
the  members  of  the  council  in  determin- 
ing whether  the  ordinances  should  be 
adopted ;  and  it  must  be  presumed  they 
received  full  and  fair  consideration,  and 


candid  decision.  Recent  tendency  is  un- 
doubtedly in  the  direction  of  abolishing 
grade  crossings,  as  far  as  practicable,  and 
that  tendency  desen^es  encouragement ; 
but,  that  they  must  continue  to  be  used, 
in  many,  if  not  most  instances,  is  quite 
probable,  and  in  some  instances  are  the 
only  practicable  and  available  kind  of 
crossing.  In  behalf  of  the  action  of  the 
defendant  in  this  case,  it  is  claimed  that 
the  elevation  made  in  the  streets  by  the 
increased  height  of  the  bridges,  renders 
travel,  and  trafiic  with  loaded  vehicles, 
over 'them  so  diflScuIt  that  they  consti- 
tute substantial  obstructions  of  the 
streets,  which,  together  with  the  growth 
in  population  of  the  defendanf^aud  the 
surrounding  \acinity,  require  the  changes 
proposed  by  the  ordinances,  in  order  to 
meet  the  present  public  necessities  in  the 
uses  of  the  streets.  The  relative  public 
benefits  and  private  disadvantages  that 
might  result,  calleid  for  the  best  judg- 
ment of  the  members  of  the  council,  and 
their  decision,  when  not  transcending 
their  powers,  or  induced  by  fraud,  is  be- 
yond the  control  of  the  courts.  The 
proper  interpretation  of  our  statutes, 
therefore,  requires  us  to  hold,  that  the  de- 
fendant was  without  authority  to  yield 
the  control  of  the  streets;  by  ordinance, 
or  otherwise,. to  tie  railroad  company, 
or  relinquish  or  restrict  any  of  its  pow- 
ers with  respect  to  the  improvement  of 
them,  or  discharge  itself  from  any  of  its 
statutory  duties  concerning  them.  ^  We 
are  convinced  the  ordinance  of  Decem- 
ber 20,  1887,  has  not  the  operation 
claimed  by  the  plaintiff. 

But,  aside  from  the  want  of  authorit3'' 
to  accomplish  that  result;  the  agreement, 
if  one  arose  from  its  acceptance,  was  not 
one  made  "in  the  location'*  of  the  rail- 
road in  the  defendant's  streets,  as  to  "the 
manner,  terms,  and  conditions  upon 
which  the  same  might  be  used  or  occu- 
pied" by  the  railroad,  for  it  had  long  be- 
fore that  been  located  and  constructed, 
and  still  remains  unchanged,  and  unmo- 
lested as  '  originally  locs^ted  and  con- 
structed ;  nor,  can  it  be  regarded  as  an 
agreement  upon  terms,  etc.,  for  the  right 
of  further  (^cupancy  and  use  of  the 
streets,  because  that  was  unnecessary, 
the  right  existing  in  virtue  of  the  orig- 
inal construction  of  the  road ;  nor,  w^at 
is  more  important,  does  the    ordinance 
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rc-late  to  the  use  or  <H;cnpiiucy  of  the 
streets  by  the  railroad,  but  rather  to  the 
keeping^  of  the  streets  in  a  condition  to 
presei've  their  usefuhiess  as  public 
thoroughfares.  The  agreement,  there- 
fore, is  not  within  the  purview  of  section 
3283,  but  is  more  appropriately  referable 
to  the  succeeding  section  (3284),  which 
requires  a  railroad  company  whose  road 
crosses  a  public  highway  to  put  the  lat- 
ter in  a  condition  that  it  will  not  impair 
its  usefulness  as  such.  This  provision, 
it  seems,  is  substantially  the  common 
law  rule  on  the  subject,  which,  it  is  held, 
imposes  the  duty  upon  a  railroad  com-^ 
pany  constructing  its  road  across  a  pub- 
lic highway,  to  restore,  or  reunite  the 
highway  at  its  own  expense,  by  reason- 
ably safe  and  convenient  means  of  pas- 
sage, although  the  charter,  or  statute  au- 
thorizing the  construction  of  the  rail- 
road contains  no  express  provision  to 
that  effect;  and  the  duty  so. imposed,  it 
is  held,  has  reference  to  future  "contin- 
gencies, and  requires  the  company,  from 
time  to  time,  to  put  the  highway  in  such 
condition  as  changed  circumstances  may 
render  necessary.  State  v.  Railway  Co,, 
35  Minn.,  131. 

Again,  when  the  .ordinance  was  passed, 
those  statutory  provisions  were  in  force 
which  invest  the  legislative  -bodies  of 
municipal  corporations  with  the  ^entire 
control  of  the  streets,  and  confer  upon 
them  power  to  make  iniprovements 
thereof  from  time  to  time  in  the  public 
interest,  by  grading,  etc.;  and  persons 
and  corporation.s  contracting  with  the 
municipal  authorities,  must  be  presumed 
to  contract  with  reference  to  the  obliga- 
tions and-dutiies  arising  under  those  laws, 
and' subject  to  the  consequences  result- 
ing from  their  operation  and  enforce- 
ment. Impliedly,  they  enter  into  and 
become  a  part  of  such  contracts,  as  much 
so  as  if  embodiied  therein,  and  such  is 
the  presumed  intention  of  the  parties. 
WheUj  therefore,  those  laws  are  put  into 
operation,  it  cannot  be  said  that  the  ob- 
ligation of  the  contract  is  impaired,  but 
rather  that  full  effect  is  given  to  the  coti- 
tract  according  to  its  true  scope  and  in- 
tent. Smith  v.  Parsons,  1  Ohio,  236; 
Weil  V,  State,  ^' Ohio  St..  450.  "The 
obligation  of  a  contract,**  says  pudge 
CooLEV,  in  his  work  on  Constitutional 
Limitations,  page  345,  "depends  on  the 


laws  in  existence  when  it  was  made; 
these  arc  n.^cessaril}'  referred  to  in  all 
contracts,  and  forming  a  part  of  them  as 
the  measure  of  the  obligation  to  perform 
them,  by  one  party,  and  the  right 
acquired  by  the  other.*'  And  in  the  ap- 
plication of  the  rule,  to  a  case  analogous 
to  the  one  before  us,  it  is  said  by  the  su- 
preme court  of  Illinois,  in  the  opinion  by 
ScHOtFiELD,  C.  J.:  "It  cannot  be  said 
that  the  right  of  the  railroad  company 
granted  by  the  deed  of  the  city  is  im- 
, paired  by  this  improvement,  for  the  rea- 
son that  the  grant  is  subject,  by 
implication,  to  the  exercise  of  this  power 
by  the  city,  for  such  grants  are  construed 
strictly  as  against  the  railroad  company, 
and  liberally  in  favor  of  the  public,  and 
nothing  can  therefore  be  implied  in 
favor  of  the  grantee,  beyond  the  express 
letter  of  the  grant,  t;nless  it  shall  be  in- 
dispensable to  give  effect  to  the  grant. 
Railroad  Co,  v.  Chicago,  12  111.,  176; 
Railroad  Co.  v.  City  of  Belleville,  122  111., 
376,  12  N.  E.  R.,  680),  and  it  is  not  in- 
dispensable to  giv^  effect  to  this  grant, 
that  the  city  shall  have  no  right  to  im- 
prove the  parts  of  the  street  upon  which 
appellant's  tracks  are  laid.  The  fact 
that  the  railroad  company  agreed  to  so^ 
grade  the  streets  and  so  lay  the  railroad 
tracks  that  carriages,  wagons,  etc.,  may 
conveniently  cross  the  same,  does  not  de- 
prive the  city  of  its  power,  nor  absolve  it 
trom  the  duty  to  keep  the  street  in  a  safe, 
proper  condition.**  C  B.  &  Q.R.R,  Co, 
V.  Quincy,  139  III.,  865. 

In  our  opinion  the  ordinance  of  De- 
cember 20, 1887,  constitutes  no  valid  ob- 
jection to  the  improvements  which  the 
counsel  of  the  defendant,  by  the  ordi- 
nances of  February  7,  1893,  ordered  to 
be  made.  It  is  suggested  this  conclusion 
is  in  conflict  with  the  cases  of  the  Rail- 
way  Co,  V.  Carthage,  86  Ohio  St.,  681, 
and  the  Phila,  W,  &B.  R,  R.  Co's,  Appeal, 
121  Pa.  St.,  44.  But  we  think  not.  In  the 
first  of  those  cases  the  contract  was  made 
at  the  time  of  the«  location  of  the  railroad, 
and  was  an  agreement  in  regard  to  the 
terms  on  which  the  railroad  might  oc- 
cupy the  streets  of  the  village,,  and  was, 
therefore,  strictly  within  section  8283  of 
the  Revised  Statutes;  and,  it  is  espec- 
ially to  be  noticed  that  under  such  an 
agreement  the  power  of  the  municipal 
authorities  to  improve  the  streets,  not- 
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withstanding  the  location  of  the  railroad 
in  them,  while  not  involved  in  the  ac- 
tion, is  recognized  by  the  court  in  the 
opinion. 

In  the  Pennsylvania  case,  the  city  of 
Chester,  under  a  special  act  of  the  legis- 
lature authorizing  it  to  do  so,  entered  into 
a  contract  with  the  railroad  company  to 
establish  the  grade  of  a  street  about  to  be 
opened,  eighteen  feet  above  the  railroad 
track,  and  the  company  agreed  to  con- 
struct a  bridge  over  the  track.  The  act 
declared  that  the  contract  when  made, 
should  be  as  valid  and  effectual  to  trans- 
fer the  rights  and  privileges  therein  con- 
tracted for  to  the  railroad  company,  as  if 
made  between  individuals ;  and  it  further 
authorized  the  company  to  maintain  its 
bridge  so  long  as  the  street  remained 
open.  In  the  decision  of  the  case,  stress 
is  placed  on  these  provisions,  the  first  of 
which  put  the  contract  on  the  same  foot- 
ing as  agreements  between  individuals, 
and  took  it  out  ol  that  general  rule  appli- 
cable to  agreements  of  municipal  bodies 
which  leaves  them  at  liberty  to  exercise 
their  legislative  powers  whenever  neces- 
sary for  public  purposes,  and  the  latter 
expressly  fixed  the  duration  of  the  con- 
tract, which,  having  been  made  in  execu- 
tion of  the  power  conferred  by  the 
statute,  was  intended  to  be  as  compre- 
hensive as  the  statute  permitted.  Both 
cases  are  essentially  different  from  the 
one  before  us. 

4.  A  question  is  made  on  the  compe- 
tency of  testimony  offered  by  the  plain- 
tiff, which  the  court  excluded,  consisting 
first,  of  the  opinions  of  witnesses  iii  re- 
gard to  the  dangers  which  would,  or 
might  ensue  in  operating  the  railroad  if 
Uie  ordinancesof  February  7, 1893,  should 
be  carried  into  effect;  and  second,  the 
oral  discussions  of  members  of  the  de- 
fendant's council,  while  the  ordinances 
were  under  consideration  by  that  body. 
As  an  example  of  the  first,  an  expert  en 
gineer,  who  had  fully  testified  to  the 
condition  of  the  crossing,  and  all  the  cir- 
cumstances of  their  situations  and  sur- 
roundings, was  asked  **  What  would  be  the 
effect  upon  the  business  of  th^  company, 
and  its  relations  to  the  public,  if  the  or- 
dinances of  1893  were  carried  into  effect?" 
We  think  the  opinion  called  for  by  the 
question  is  somewhat  beyond  the  range 
of  expert  testimony.     This  witne^,  and 


others  were  also  aske<l  to  give  an  opinion 
as  to  whether   the  crossings  could   be 
made  safe  for  the  public  and  railroad  em-? 
ployees,  if  the  grades  were  made  as  the  or- 
dinances required ;  and  other  questions 
were  put.   varying  in   form,   to  obtain 
opinions  on  the  same  subject.    The  trial 
was  to  the  court,  and  the  extent  to  which 
such  testimony  should  be  received  and 
considered,  was  largely  in  its  discretion. 
We  must  assume  the  court  gave  due  con- 
sideration to  the  facts  proven,  and  the 
opinions  of  witnesses  might,  or  not,  aid 
the  court  in  arriving  at  a  correct  decision 
upon  the  issues  of  the  case.   The  average 
individual    possessed  of   all   the    facts, 
would  be  competent  to  form  a  conclusion 
in  regard  to  the  dangers  of  the  crossings, 
unaided  by  the  opinions  of  persons  ex- 
perienced   in  operating  railroads.    The 
exclusion  of  this  testimony,  and  of  the 
arguments  advanced  by  members  of  the 
council  for  or  against  the  passage  of  the 
ordinances,  is   not  of   sufficient  conse- 
quence to  require  the  reversal  of  the  judg- 
ment.    If  competent,  and  we  do  not  say 
it  wgs,  it  is  not  apparent  that  the  plaintiff 
was  prejudiced  by  its  exclusion.    The 
j  final  action  of  the  council  in  the  adoption 
I  of  the  ordinances,  gave  them  their  valid- 
.  ity ;  and  the  vote  on  their  adoption  was 
'the   exeicise,   by   the   members  of  that 
I  body,  of  their  deliberate  judgment,  after 
.all  the  .consideration  they  had  given  the 
I  subject.     Of  the  necessity  or  expediency 
1  of  the  improvements  thereby  directed  to 
I  be  made,  they  were  the  sole  judges,  and 
'  in  the  absence  of  fraud,  their  determina- 
!  tion   upon   those  questions    cannot    be 
•judicially  revised.    Dillon  on  Mnn.  Corp., 
i  sections  94, 95,  086;  Beach  on  Pub.  Corp., 
isectionsl205,  1112,  1118. 

5.  The  petition  of  the  plaintiff  contains 
;  a  charge  ol  fraud,  but  that,  having  been 
!  put  in  issue,  appears  to  have  been  aban- 
I  doned  at  the  trial  as  no  evidence  was  of- 
j  fered  to  sustain  it,  and  the  trial  court 
I  found  againsit  it ;  and  the  making  of  im- 
j  provements  of  the  nature  provided  for  by 
I  the  ordinances,  was,  as  we  have  seen,  with- 
in the  statutory  powers  of  the  council. 
!  After  a  careful  examination,  we  have  dis- 
'  covered  no  error  in  the  record  which 
{warrants  the  reversal  of  the  judgment 
I  below. 

Judgment  affirmed. 
I     (To  appear  in  51  Ohio  St.) 
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Contributions^  items  of  news  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
on  legal  topics^  or  discussions  upon  points  oj 
interest,  as  well  as  important  decisions,  are 
solicited  from  f Members  of  the  bar  and  those 
interested  in  legal  proceedings. 


Dr.  M.  I.  Hatfield,  who  was  CQpvicted  of 
malpractice,  and  Mrs.  Anna  Russell,  who  was 
fonnd  guilty  of  being  an  accomplice,  in  the 
Trumbull  county  common  pleas  court,  have 
been  sentenced  to  the  penitentiary  for  three 
years  each  by  Judge  Gilmore. ,  The  defendants' 
attorneys  say  they  will  take  the  cases  to  the 
circuit  court. 


Day  Kies,  treasurer  of  Huron  county,  has 
commenced  an  action  in  the  Huron  county 
common  pleas  against  William  A.  Lynch,  re- 
ceiver of  the  Pittsburg,  Akron  and  Western 
railfoad  to  compel  him  to  pay  into  the  county 
treasury  the  sum  of  $2,889.65  as  back  taxes, 
which  have  accumulated  since  1891. 


The  city  commissioners  of  Akron  have  re- 
jected.4II  bids  submitted  by  the  banks  for  the 
care  of  city  funds  under  the  depository  law  of 
1894,  on  the  ground  that  the  carrying  out  of  the 
law  will  be  greater  than  the  revenue  from  the 
higher  bid,  two  and  one-eighth  per  cent  City 
Solicitor  Welsh  declared  the  law  unconstitu- 
tional.   The  banks  will  contest. 

The  canal  commissioners  have  discovered 
records  which  show  that  the  state  of  Ohio  has 
paid  for  considerable  land  near  the  Lewistown 
reservoir  which  the  state  does  not  now  hold. 
They  have  found  fourteen  receipts,  aggrega- 
ting $14,260,  paid  in  1863,  for  fourteen  pieces 
of  land  which  was  secured  by  condemnation 
proceedings  under  legislative  enactmeut.  The 
board  of  public  works  seems  to  have  kept  no 
record  of  the  land,  and  the  receipts  simply 
indicate  the  survey,  the  number  of  which  is 
not  given.  The  commissioners  are  investigat- 
ing with  a  view  of  bringing  suit  to  recover. 


Nelson  Kaylor  and  Elizabeth  Pelton  were 
married  by  Rev.  J.  H.  Hamilton  at  Mount  Ver- 
non, January  27, 1893.  Now  the  bride  declares 
that  she  was  then  under  sixteen  3rears  of  age, 
and  that  she  became  eighteen  last  month, 
whereupon  she  repudiated  the  alleged  mar- 
riage, refuses  to  be  Kaylor*s  wife,  and  asks  the 
court  to  annul  the  marriage  contract. 


Attorney  L.  B.  Tussing,  of  Columbus,  re- 
cently filed  three  Franklin  county  cases  in  the 
Ohio  supreme  court  Two  of  the  cases  are  cor- 
ner lot  cases,  as  follow^ :  Anna  E.  Gtllam  v. 
The  City  of  Columbus  et  al,,  and  William  E. 
Studeret  at.  v.  The  City  of  Columbus.  The 
other  case  is  Hefiry  Leidy  et  at,  v.  H,  K.  Grove 
et  at.  This  is  the  case  known  as  the  Brice  turn- 
pike case.  It  involves  the  validity  of  the  two- 
mile  assessment  law  passed  last  winter. 


Peter  Napier,  indicted  for  the  murder  of 
Charles  Stotler,  of  New  Lexington,  and  re- 
cently found  guilty  of  manslaughter  in  the 
Perry  county  common  pleas  court,  has  been 
sentenced  to  three  years  in  the  penitentiary. 
Judge  Huffman,  in  passing  sentence,  said  that 
the  jury  had  appealed  to  him  to  give  Napier 
the  lowest  sentence  and  that  their  appeal  had 
great  weight  with  him  in  making  the  sentence 
as  light  as  he  did. 

One  of  the  most  peculiar  suits  oii  record  has 
just  been  heard  in  Holmes  township,  Crawford 
county.  Lambert  Chaney,  a  young  farmer,  was 
wedded  to  a  prominent  young  lady  and  during 
the  night  a  party  of  young  men  belled  them. 
The  next  day  the  groom  issued  a  warrant 
against  Hugh  Dobbins,  one  of  the  bellers,  and 
had  tim  arrested  on  a  charge  of  treading  upon 
the  grass,  cutting  up  the  soil,  frightening  and 
terrifying  his  horses  and  cattle  so  that  they 
were  unable  to  eat,  and  annoying  his  wif^.  The 
suit  created  great  excitement  and  the  trial  was 
largely  attetmed.  It  was  proven,  ho  srever,  that 
the  bellers  had  been  invited  to  come  and  bell 
and  that  Chaney  had  bought  cigars,  etc.,  in  an- 
ticipation of  their  coming,  consequently  the 
jury  decided  the  case  in  favor  of  the  de- 
fendant 
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Patrick  Elliott,  who  killed  a  man  uamed 
Hughes  in  a  shooting  affray  at  Columbus,  in 
189i,  is  to  be  taken  to  Lancaster,  C,  May  27, 
for  trial.  Hughes"  was  killed  by  accident 
while  the  Elliott  brothers  were  killing  Osborne. 
Elliott  is  serving  twenty  years,  and  to  get  a 
parole  must  first  get  the  Hughes  case  off  the 
docket  by  standing  ttial  and  taking  his  chances 
of  acquittal  or  conviction  of  something  less 
than  murder  in  the  first  degree. 


Governor  McKinley  recently  heard  argu- 
ments in  the  extradition  case  of  Moses  Reeves, 
of  Marion.  Reeves  is  nominally  wanted  in 
West  Virginia  for  grand  larceny.  It  is  a  ques- 
tion whether  it  was  a  case  of  grand  larceny  or 
just  a  horse  trade.  Reeves  traded  a  man  in 
West  Virginia  a  lot  of  "wild  cat"  land  in  Vir- 
ginia for  a  mare  valued  at  $1,000.  When  the 
other  party  found  he  had  a  lot  of  worthless 
land,  he  causM  Reeves'  arrest  for  grand  lar- 
ceny.   Decision  has  not  yet  been  rendered. 


In  a  suit  of  forcible  detention  brought  by 
Jane  Bagshaw  againsjt  John  Bauchmayer  and 
tried  at  Columbus  before  a  justice,  March  27, 
the  jury  brought  in  a  verdict  of  not  guilty. 
The  plaintiff  then  brought  suit  before  a  mag- 
istrate at  Oahanna,  the  action  being  based  on 
the  same  ground.  The  defense  fought  the  case 
on  the  ground  that  a  judgment  in  one  court 
bars  a  new  action  unless  brought  on  a  new 
ground,  and  the  jury  returned  a  verdict  as  in 
the  first  trial - 


John  Lantze,  alias  Lantzbaugh,  the  epileptic 
and  cripple  who  sued  the  Pennsylvania  railroad 
company  for  $30,000  damages  for  injuries  al- 
leged to  have  been  received  in  the  wreck  at 
Shreve,  three  years  ago,  and  who  later  pleaded 
guilty  to  perjury  in  connection  with  the  case, 
was  recently  sentenced  by  Judge  Ricks  in  the 
United  States  court  at  Cleveland,  to  two  years 
in  the  penitentiary. 


Recently  Mrs.  James  Forbes,  f  Tuscarawas 
county,  purchased  a  fine  cow  and  took  it  home. 
A  day  or  two  later,  during  her  absence,  Mr. 
Forbes  being  consumed  by  an  unquenchable 
thirst,  sold  his  wife's  cow  for  $25,  and  indulged 
in  riotous  living.  When  Mrs.  Forbes  came 
home  and  missed  her  cow  and  her  husband, 
she  invoked  the  law  to  recover  both  of  them. 
A  county  justice  and  twelve  wise  men  decided 
that  the  cow  was  hers  and  that  the  purchaser 
must  restore  it,  thus  establishing  the  right  of 
a  married  woman  to  control  personal  property. 
Then  Forbes  was  arrested  for  obtaining 
money  wrongfully  and  sent  to  jail. 


Attorney-General  Richards  has  had  the  case 
involving  the  constitutionality  of  the  direct 
inheritance  tax  law  advanced  and  set  for  hear- 
ing before  the  supreme  court  for  May  16.  The 
decision  of  the  circuit  court  at  Cincinnati  in 
declaring  the  law  unconstitutional^  did  not  de- 
clare the  principle  of  the  law  in  conflict  with 
the  constitution.  They  sustained  Attorney- 
General  Ridiards  in  his  point  that  it  was  not 
a  tax  on  property,  but  a  tax  on  the  right  of 
succession. 

The  circuit  court  held  that  the  law  should 
have  been  constructed  so  as  to  tax  the  estates 
only  for  ^e  amount  above  the  exemption  of 
$20,000.  Under  the  present  law  if  an  esUte 
is  worth  $19,999  it  is  exempt.  If  the  estate 
was  valued  at  $20,001  the  circuit  court  held 
that  the  tax  should  be  paid  only  on  the  f  1  in 
excess  of  the  $20,000.  The  attorney-general 
holds  a  different  view  and  claims  the  law  oper- 
ates under  the  rule  of  classification  of  taxes. 


The  case  of  the  Hocking  Valley  Coal  Com- 
pany v.  Hiram  Rosser^  argued  in  the  supreme 
court  last  week,  on  error  to  the  circuit  court 
of  Athens  county,  raises  a  nice  point  Roaser, 
as  an  employee  of  the  company,  secured  ^a 
judgment  of  $6.82  wages  due  him  before  a  jus- 
tice of  the  peace.  Under  a  law  passed  in  1893 
authorizing  in  suits  for  wages  the  taxing  of  $5 
costs  for  attorney  fees  when  plaintiff  secures 
judgment  before  a  justice  of  the  peace,  the 
amount  was  taxed  against  the  company.  The 
company  sought  to  knock  out  the  attorney's 
fees,  but  the  lower  courts  of  Athens  county 
decided  against  the  company. 


M.  H.Jones,  on  behalf  of  Auditor  Boyd  H. 
Furnas,  of  Miami  county,  who  is  seriously  iV 
submitted  a  question  to  Auditor  of  State  Poe 
recently  that  raises  a  nice  point  in  the  collat- 
eral inheritance  tax  law.  Mrs.  Sterrett,  a 
wealthy  lady  of  Piqua,  who  recently  died,  willed 
much  of  her  property  to  others  than  her  kin, 
including  a  church.  The  law  exempts  $200 
from  the  collateral  inheritance  tax  and  the 
question  raised  by  the  Miami  county  auditor 
was  whether  this  exemption  applied  to  the  es- 
tate as  a  whole  or  to  each  one  of  the  legacies. 
The  question  was  submitted  to  Attorney-Gen- 
eral Richards,  who  held  that  each  legacy  was 
entitled  to  the  exemption  of  $200.  The  money 
^iven  to  the  church  was  a  trust  fund  and  Aud- 
itor Poe  advised  the  Miami  coun^rauditor  to 
I  levy  the  tax  on  this  sum,  less  the  feOO. 
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Patent  Office  rnles  65, 134  and  68,  which  were 
issued  February  14,  last,  in  consequence  of  the 
decision  of  the  courts  in  the  Berliner  tele- 
phone patent  cases,  went  into  effect  Monday, 
although  they  will  not  affect  the  practice  of 
the  office  for  six  months  yet.  The  new  rules 
require  applications  and  appeals  to  be  made 
within  six  months  and  direct  the  rejection  of 
any  claims  that  have  been  pending  for  five 
years,  unless  the  applicant  can  show  cause 
why  the  case  was  not  more  rapidly  prosecuted. 


At  Georgetown  the  Brown  county  circuit 
court  has  reversed  the  common  pleas  court*s 
judgment  in  the  Edward  Howard  Jones  case  on 
the  ground  that  the  evidence  shows  Jones 
guilty  of  murder  in  the  second  and  not  first 
degree.  Jones  has  been  tried  by  four  juries  in 
Brown  and  Clermont  counties.  He  has  been 
four  times  in  the  annex  with  a  day  set  for  his 
execution,  and  his  case  is  without  a  parallel 
in  the  state*s  histor}% 

The  prisoner,  who  is  about  forty-seven  years 
old,  shot  and  killed  his  son  on  October  6, 1891, 
as  the  latier  was  returning  from  a  political 
meeting  at  Batavia.  Jones,  the  younger,  de- 
sired to  go  away  from  home  to  work,  and  the 
father  objected. .  The  objection  led  to  frequent 
quarrels.  Jones  was  at  the  first  trial  sentenced 
to  hang  July  20,  1892,  and  there  have  been 
nearly  three  years  of  the  law's  delay. 


In  the  case  of  Kelly  v.  The  StaU,  decided  by 
Judge  D.  C.  Badger,  of  Franklin  county  com- 
mon pleas  court,  and  reported  in  Ohio  Deoi- 
sions,  pages  239  to  242,  wherein  the  court  made 
certain  rulings  as  to  the  sufficiency  of  an  affi- 
davit, and  the  admission  of  evidence  and  in- 
struction of  the  jury,  in  prosecutions  under 
the  so  called  pure  food  laws  of  .Ohio,  the 
prosecuting  attorney  of  Franklin  county  has 
prepared  and  filed  exceptions  in  the  supreme 
court  of  Ohio,  and  the  case  will  be  pressed  for 
hearing  in  that  tribunal  at  an  early  day,  and 
their  decision  on  the  points  involved  will  be 
looked  to  with  considerable  interest  by  a  very 
large  class  of  persons  affected  by  such  prose- 
cutions, and  if  Judge  Badger's  rulings  are 
affirmed  it  will  have  a  decided  tendency  to 
curtail  the  number  of  such  prosecutions  of  this 
kind,  which  have  recently  become  very  numer- 
ous and  have  worked  great  inconvenience  and 
hardships  on  many  wholesale  houses,  dealers 
and  jobbers  throughoiCt  the  sUte.  This  is  the 
first  case  of  the  kind  that  has  reached  the  su- 
preme court  of  Ohio. 


Maggie  Tiller  of  Chicago,  the  colored 
woman  recently  convicted  of  murder,  is  not  in 
sympathy  with  the  efforts  of  her  colored 
friends  to  save  her  life,  and  has  declined  to 
accept  Judge  Clifford's  offer  to  grant  her  a  new 
trial  on  condition  that  she  plead  guilty  and 
her  sentence  be  reduced  to  life  imprisonment 
*1  would  as  lief  be  hanged  as  to  go  to  Joliel 
for  life,"  said  she  Monday.  If  she  clings  to 
her  determination  to  refuse  to  plead  guilty 
Judge  Clifford  will  be  forced  to  pronounce  the 
death  sentence  upon  her. 


Directors  of  the  Union  Savings  bank  of  To- 
ledo are  to  be  asked  to  bring  suit  to  test  the* 
income  tax  law  in  so  far  as  it  applies  to  incomes 
derived  from  mortgages  held  by  savings  banks. 
Leander  Burdick,  one  of  the  directors  of  the 
Union  Savings  bank,  is  reported  to  have  said : 
"My  theory  is  that  if  the  decision  of  the  su- 
preme court  holding  exempt  frodi  taxation 
rents  because  the  owner  of  the  property  pays 
taxes  on  tl^e  same  holds,  then  incomes  from 
mortgages  should  be  held  exempt.  They  are 
already  doubly  taxed  by  the  owner  of  the  prop- 
erty mortgaged  paying  taxes  and  the  bank 
holding  the  mortgage  paying  taxes  to  the  state, 
county,  and  municipality  upon  the  investment. 
The  investments  of  the  Union  Savings  bank 
are  largely  upon  real  estate  mortgages.  If  the 
directors  consent  to  make  a  test  case  oui  law 
yer  will  ask  for  an  injunction  to  restrain  Col- 
lector Hull  from  collecting  the  taxes,  and  the; 
matter  will  probably  go  to  the  supreme  courL*^ 


The  supreme  court  of  Illinois  recently  an- 
nounced a  very  important  decision.  It  has 
declared  unconstitutional  the  state  law  declar- 
ing that  no  female  shall  be  employed  in  any 
factory  more  than  eight  hours  a  day,  or  forty- 
eight  hours  in  any  one  week.  The  court  holds 
that  a  women  is  a  citizen  and  as  siich  she  has 
a  constitutional  right  to  make  her  own  con- 
tract for  labor  or  services  and  that  the  legisla- 
ture has  no  authority  to  abridge  or  annul  that 
right    The  court  says  : 

"Aside  from  its  partial  and  discriminating 
chararcter,  this  enactment  is  a  purely  arbitrary' 
restriction  upon  the  fundamental  right  of  the 
citizen  to  control  his  or  her  own  time  and  fac- 
ulties ;  it  substitutes  the  judgment  of  the  leg- 
islature for  that  of  employer  and  employee  in  a 
matter  about  which  they  are  competent  to 
agree  with  each  other,  and  assumes  to  dictate 
to  what  extent  the  capacity  to  labor  may  be 
exercised.** 
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Assistant  Secretary  J.  M.  Reynolds,  last  Fri- 
day overruled  the  decision  of  the  commission- 
er of  pensions,  who  refused  a  pension  to  Mary 
J.  Smith,  claiming  to  be  the  widow  of  Harrison 
Nichols,  late  of  Company  F,  Fifty-fifth  Mass- 
achusetts colored  infantry. 

Both  parties  were  slaves  and  were  married 
according  to  slave  custom  and  lived  together 
as  man  and  wife  in  spite  of  the  opposition  of 
Nichols'  owner.  The  marriage  is  held  to  have 
been  a  valid  one. 


A  suit  for  damages  of  untisual  interest  to 
the  traveling  public  is  about  to  be  brought  by 
Charles  P.  Knapp,  of  Delta,  Mich.,  against  the 
Grand  Trunk  Railway  in  the  courts  at  Lansing. 
Irsst  month  a  family  in  which  were  four  chil- 
dren came  to  his  home  from  Woodstock,  Out 
Subsequently  all  the  children  were  taken  down 
with  diphtheria,  and  three,  aged  8, 18  and  21 
years,  died.  Knapp  says  the  source  of  the  in- 
fection has  been  traced,  and  elthough  the  party 
held  first-class  tickets  they  were  forced  into  an 
emigrant  car,  where  the  disease  was  contracted. 
He  will  bring  the  suit  under  the  common  law, 
there  being  no  public  health  statute  covering 
the  case. 


The  Missouri  legislature  has  just  passed  a 
law  relating  alone  to  Sc.  Louis  authorizing 
the  retirement  of  male  teachers  at  the  expira- 
tion of  thirty  years'  service  and  females  at 
the  expiration  of  twenty-five  years*  service  at 
half  pay,  provided  the  salaries  do  not  exceed 
1800  a  year. 

The  members  of  the  council  of  West  Port, 
Missouri,  are  decidedly  opposed  to  the  bloomer 
craze  now  raging  among  the  women  who  ride 
bicycles  there,  and  an  ordinance  has  been  in- 
troduced to  prohibit  Ruch  displays  upon  the 
streets.  It  is  expected  to  pass,  and  has  created 
consternation  in  many  a  bosom. 


The  supreme  court  of  Ohio  has  recently 
handed  down  two  decisions  pertaining  to 
gambling.  Both  of  the  decisions  are  import- 
ant ones.  The  first  was  James  Robertson  v. 
Albert  Deming  and  Terry  Whitney,  Deming 
and  Whitney  commenced  suit  against  Robert- 
son in  the  Cuyahoga  county  courts  to  recover 
$1,050,  alleged  to  have  been  won  by  the  latter 
from  J.  A.  Stimson. 

Deming  and  Whitney  were  fbterested  in  the 
money  lost  and  the  action  was  brought  linder 
the  section  which  permits  anyone  to  enter  suit 
for  the  recovery  of  the  amount  in  the  event 
that  the  person  losing  fails  to  take  such  steps. 
The  courts  below  found  against  Robertson  and 
he  carried  the  case  to  the  supreme  court,  where 
the  decision  of  the  Cuyahoga  rounty  court  was 
affirmed.    The  money  must  be  refunded. 

The  second  case  was  that  of  Chartfis  Hudson 
V.  The  State.  Hudson  was  indicted  f  n  Fairfield 
county  for  ezhifatting  a  gambling  device  in  the 
shape  of  a  nickel-in  the-slot  machine,  was  ar- 
,  rested  in  Athens 'county,  escaped  from  th^  of- 
ficers, going  to  West  Vii^ginia,  and  was  brought 
back  on  requisition.  '  He  resisted  the  requisi- 
tion on  the  ground  that  the  state  had  no  right 
to  extradite  for  misdemeanors,  but  the  court 
held  against  this  policy  and  that  misdemeanors 
as  well  asfekmiea  are  extraditable. 


The  supreme  court  of  Kansas  has  practically 
recognized  hypnotism  as  a  factor  in  murder 
cases.  The  celebrated  Sumner  county,  Kansas, 
hypnotic  murder  case  was  decided  by  the  su- 
preme court,  and  Anderson  Gray,  who  planned 
the  murder  of  Thomas  Patton,  was  convicted 
of  murder.  On  May  5  last  Thomas  Patton 
was  shot  and  killed  near  his  home  in  Sumner 
county  by  Thomas  McDonald.  On  the  trial  of 
the  case  it  was  shown  that  the  murder  was 
planned  by  Anderson  Gray,  who,  by  the  influ- 
ence he  possessed  over  McDonald,  persuaded 
him  to  kill  Patton.  The  supreme  court  now 
acquits  McDonald,  who  did  the  shooting,  and 
convicts  Anderson  Gray,  who  planned  the 
murder. 


The  suit  to  prevent  the  proposed  sale  of  the 
Toledo,  Ann  Arbor  and  North  Michigan  rail- 
road has  been  decided  by  Judge  Taft,  of  the 
United  States  circuit  court,  against  the  stock- 
holders, and,  barring  further  litigation »  the 
property  will  soon  be  sold.  The  petitioners 
claimed  the  directors  of  the  company  appro- 
priated the  bonds  of  the  company  secured  by 
the  consolidated  mortgage  of  $1 ,443,000.  They 
also  contested  the  validity  of  the  mortgage, 
claiming  that  it  was  made  at  a  meeting  of  the 
directors,  which  was  illegal  and  unauthorized 
by  the  stockholders.  Judge  Taft  gives  out  that 
the  petition  is  undoubtedly  defective,  in  that  it 
does  not  show  that  any  attempt  has  been  made 
to  procure  the  board  of  directors  to  make  the 
defense  for  the  company,  which  the  petitioners 
ask  to  be  allowed  to  make.  The  court  holds 
that  the  averments  with  reference  to  fraudulent 
collusion  affect  but  four  of  the  eleven  directors, 
and  it  does  not  appear  that  the  other  seven 
would  not,  if  requested,  make  the  defense 
which  the  petitioners  propose  to  set  up. 
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Senator  Lexow,  of  New  York,  has  introduced 
■a  bill  in  the  New  York  legislature  to  pay  ex- 
penses connected  with  the  Lexow  investigation 
as  follows :  Charles  Stewart  Smith  (money  ad- 
vanced), $17,500 ;  John  W.  Goff.  $11,250 ;  W.  A. 
Sutherland,  $7,500;  W.  T.  Jerome,  $5,625; 
Prank  Moss,  $5,625 ;  Henry  Grassc,  $2,500;  Lu- 
cius A.  Waldo,  stenographer,  $17,439;  total, 
$67,439. 


At  Chicago,  Monday,  Seigel,  Cooper  &  Co. 
were  enjoined  by  Judge  Sho waiter,  of  the 
United  States  court,  from  making  any  return 
to  the  internal  revenue  collector  under  the  pro- 
visions of  the  income  tax  law.  The  restrain- 
ing order  was  granted  on  a  bill  filed  by  Gerson 
Siegel,  one  of  the  New  York  stockholders  in 
the  defendant  corporation. 

The  bill  attacks  the  law,  and  under  the  or- 
der the  government  will  ht  compelled  to  take 
part  in  the  proceedings  to  defend  the  operation 
of  the  la'w.  The  contentions  of  the  New  York 
stockholders'  bill  are  that  the  law  is  unconsti- 
tutional because  it  is  class  legislation,  not  uni- 
form in  its  application  to  all  citizens,  and  im- 
poses a  tax  on  incomes  from  certain  sources 
where  the  principal  from  which  the  income  is 
derived  is  exempt  from  taxation.  The  bill  is 
identical  with  that  filed  in  New  York  and  on 
which  the  supreme  court  made  its  ruling  when 
taken  before  it  on  appeal  Irom  the,  finding  of 
the  United  States  court  in  New  York  sustain- 
ing the  law.  It  is  not  probable  that  Sie>;el. 
Cooper  &  Co.  will  ask  for  a  dissolution  of  the 
restraining  order. 

In  the  United  States  court  at  Cleveland  on 
the  1 1th  instant,  one  John  Lantxe  pleaded  guilty 
to  the  charge  of  perjury  in  connection  with  a 
suit  brought  by  him  against  the  Pennsylvania 
Railroad  company  for  damages  received  in  the 
wreck  at  Shreve,  O.,  on  September  21,  J8!)2. 
Lantze,  who  is  badly  crippled  and  an  invalid', 
claimed  to  have  received  permanent  injuries 
and  sued  the  railroad  company  for  $30,000.  His 
condition  was  such  that  the  Pennsylvania  com- 
pany offered  him  .?5,000  to  settle,  but  this  was 
refused.  Finally  the  road  in  some  way  re- 
ceived information  which  led  to  the  belief  that 
Lant/.e  was  a  swindler  and  detectives  we're  put 
on  his  case.  It  was  then  discovered  that  Lantze 
had  not  been  on  the  wrecked  train  at  all  and 
had  received  his  injuries  months  before,  and 
that  his  real  name  was  LantzebHugh.  A  man 
by  the  name  of  John  Lantze  had  l>een  on  the 
wrecked  train,  but  received  no  injury  and  had 
no  ground  for  action.  The  latter,  il  was  shown, 
had  fixed  up  the  scheme  with  Lantze.  who  was 
already  crippled,  to  impersonate  him  in  suing 
for  damages. 


A  sensational  case  has  been  commenced  in 
the  superior  court  of  Macon,  Georgia,  by  Ma- 
jor J.  F.  Hansen,  against  United  States  Senator 
A.  O.  Bacon,  to  collect  $14,000.  The  suit  grows 
out  of  the  signing  of  the  bond  of  B.  S. 
McTighe  in  the  famous  Georgia  Southern  liti- 
gation. Hansen  claims  that  Bacon  used  per- 
sonal friendship  to  induce  him  to  sign  the 
bond,  at  the*  same  time  agreeing  to  be  person- 
ally responsible  to  Hansen.  Han>en  had  to 
pay  out  $14,000.  his  portion  of  the  bond,  and 
Bacon  refused  to  protect  him.  Bitter  feeling 
has  existed  for  the  last  three  years  and  this  is 
the  climax. 

It  will  be  remembered  that  Major  Hansen 
made  a  political  tour  through  Northern  Ohio 
in  the  fall  campaign  of  *93,  and  acquired  an 
enviable  reputation  for  himself  as  a  stump  ora- 
tor. 


Mike  Tierney,  while  acting  as  conductor  on 
the  Louisville  and  Nashville  road  a  few  years 
ago,  was  blown  up  in  a  naphtha  explosion. 
He  entered  the  car  loaded  with  the  explosive 
matter,  carrying  a  lighted  lantern,  believing 
froii  a  label  that  the  car  contained  only  oil. 
He  WHS  disfigured  for  life.  In  his  suit  against 
the  Standard  Oil  c  mpany,  at  Louisville,  for 
#2o,00f)  damages.  Tierney  had  previously  ob- 
tained two  verdicts  in  the  lower  courts,  the 
first  being  for  5?1 0,000  and  the  second  for 
$20,<K)0.  Each  of  these  verdicts  was  reversed 
by  the  court  of  appeals,  however.  The  Staml- 
ard  Oil  company,  through  it  attorneys,  Messrs. 
Humphrey  and  Davis,  have  now  compromised 
with  Tierney  lor  $10,000. 


A  sensational  insurance  case  has  just  been 
tried  in  the  Hancock  county  common  pleas 
court. 

On  April  8,  1894,- the  large  dry-goods  store 
of  T.  &  W.  R.  Carnahan,  who  have  been  in  the 
business  at  Findlay  fot  thirty  years,  was  com- 
pletely gutted  by  fire.  The  owners  computed 
the  loss  at  $75.0  »0,  for  which  amount  the  goods 
were  insured  in  twenty-two  com])aiiies.  The 
companies  refusing  to  settle,  the  firm  brought 
suit.  The  insurance  companies,  in  their  niiswer 
to  the  plaintiffs'  petition;  .set  up  that  the  goo<ls 
were  insured  for  twice  their  value  and  that  the 
store  WHS  set  on  fire  by  \V.  R.  Carnahan  to  de- 
fraud the  insurr.nce  companies.  The  trial  Of 
the  case  consumed  twelve  days,  and  mniiy  wit- 
nesses swore  to  have  sc|ueezed  coal  loil  out  of 
the  partly  burned  goods,  it  being  claimed  that 
W.  R.  Carnahan  put  the  oil  over  the  goods  and 
then  fired  the  sto.  e.  The  Carnahanscontencied 
i  that  the  evidence  against  them  was  all  manu- 
factured by  the  insurance  companies,  and  that 
the  insurance  detectives  themselves  poured  the 
oil  on  a.ter  the  fire  and  then  hired  people  to 
discover  the  traces.  The  jury  looked  at  it  that 
way  and  brought  in  a  verdict  for  the  Carnahans 
for  the  full  amount  of  the  insurance,  with  in- 
terest. 
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CRIMINAL  CASES  IN  THB  U.  S.  SUPRXMB 
COURT. 

The  criminal  side  of  the  United  States  su- 
preme court  has  been  very  greatly  enlarged 
under  the  judiciary  act  of  1891.  In  addition  to 
the  cases  which  can  be  brought  up  directly  on 
appeal  to  the  United  States  supreme  court  on 
conviction  of  felony,  there  are  also  a  great 
number  of  appeals  made  possible  from  the  new 
court  of  private  land  claims,  as  well  as  of  appeals 
from  the  court  of  claims  under  the  Indian  depre- 
dation act,  which  has  opened  a  very  wide  field 
for  litigation,  and  which  involves  many  persons 
and  vast  amounts  of  money.  The  appeals  au- 
thorized also  from  the  supreme  court  of  the 
District  of  Columbia  are  numerous  and  are  in- 
creasing. It  has  been  discovered  that  the  ob- 
ject of  congress  in  passing  the  new  court  of 
apptrals  bill,  so  far  as  that  object  was  de- 
signed to  relieve  the  already  burdened  docket 
of  the  United  States  supreme  court,  may  be  de- 
feated. 

The  fifth  section  of  the  new  judiciary  act  is  a 
new  departure  in  the  criminal  jurisprudence  of 
the  United  States.  It  was  only  within  a  com- 
paratively recent  period  that  appeals  in~ capital 
cases  to  the  United  States  supreme  court  were 
possible.  During  the  greater  portion  of  the 
history  of  this  country  the  criminal  jurisdiction 
of  the  United  States  supreme  court  was  very 
limited,  and  it  was  only  within  a  few  years  that 
writs  of  error  or  appeals  were  allowed  from  the 
judgments  of  circuit  courts  of  the  United 
States  in  any  criminal  cases.  In  fact,  it  was  not 
until  1889  that  a  writ  of  error  from  a  judgment 
of  a  circuit  court  in  a  criminal  case  was  allowed 
But  the  fif^h  section  of  the  new  act  authorizes 
the  bringing  of  all  criminal  cases  which  are  not 
6uch  as  are  technical iy  termed  "capital"  di- 
rectly to  the  supreme  court  by  a  writ  of  error, 
and  it  also  authorizes  all  persons  convicted  of 
any  infamous  crimes  to  issue  out  a  writ  which 
can  be  brought  directly  to  the  United  States 
supreme  -court. 

The  use  of  the  phrase  "infamous  crime"  in 
the  new  judiciary  act  very  widely  broadens  the 
jurisdiction  of  the  United  States  supreme  court 
in  criminal  cases.  The  legal  definition  of  "in- 
famous crime"  is  not  uniform  in  the  diflFerent 
states,  but  the  general  trend  of  all  the  decis- 
ions is  that  an  infamous  crime  includes  all  of- 
fenses for  which  the  accused  persons' mav  be 
sentenced  to  imprisonment  in  a  penitentiary, 
even  ii  the  punishment  which  is  actually  in- 
flicted consists  only  of  a  fine,  it  is  contended 
by  some,  for  that  matter,  that,  if  the  person  is 
only  imprisoned  for  one  day,  under  this  section 


five  of  the  new  judiciary  act  he  can  have  the 
right  of  direct  appeal  to  the  United  States  su- 
preme court 

CONTRACTS  PROHIBITED  BYLAW    V(HD. 

A  contract  prohibited  by  law  or  morality  is 
void.  No  principle  of  law  is  better  settled 
than  this.  It  rests  and  is  eitabodied  in  the 
maxim,  "Ejc  iurpa  causa  nan  oritur  actio.'* 
The  sound  reason  sustaining  this  principle  is 
that  it  is  against  public  ]>olicy  to  permit  con- 
tracts which  conflict  with  the  law  or  morals  of 
the  ttmes»  or  which  contravene  any  established 
interest  of  society.  Among  the  contracts 
which  may  be  enumerated  as  void  in  law  are 
all  contracts  prejudicial  tp  the  interests  of  the 
public,  such  as  a  contract  to  prevent  free  com- 
petition, to  influence  improperly  the  perform- 
ance of  public  duties,  wagering,  and  various 
immoral  contracts,  those  which  tend  to  ob- 
struct the  course  of  public  justice  and  the  like. 
And  contracts  of  this  kind  are»  as  stated, 
deemed  and  declared  absolutely  void  on  con- 
siderations of  public  policy.  By  public  policy 
is  intended  that  principle  of*  the  law  which 
holds  that  no  person  can  lawfully  do  that 
which  has  a  tendency  to  be  injurions  to  the 
public,  or  is  against  the  public  good.  Hence 
it  foHovrs  that  an  agreement  to  do  an  unlawful 
act  cannot.be  supported  at  law ;  that  no  right 
of  action  can  spring  out  of  an  illegal  contract 

A  court  will  not  lend  its  aid  to  enforce  the 
performance  of  a  contract  which  appears  to 
have  been  entered  into  by  both  the  contract- 
ing parties  for  the  express  purpose  of  carrying 
into  effect  that  which  is  prohibited  by  the  law 
of  the  land.  But,  on  the  other  hand,  courts 
will  strictly  guard  the  right  of  persons  to  con- 
tract freely,  and  will  be  slow  in  condemning, 
as  against  public  policy,  contracts  which  are 
attacked  on  that  ground,  but  not  conclusively 
shown  to  l)e  so  tainted. 

Construing  and  applying  these  familiar  rules, 
the  court  of  appeals  of  Colorado,  in  the  case 
of  Fearnhy  y,Ds  Mainvillc  et  ai.^  39  Pac.  Rep, 
73,  holds  that  an  agreement  by  property  own- 
ers and  business  men  in  .the  immediate  neigh- 
borhood of  the  postoffice,  to  pay  the  owners  of 
the  building  in  which  it  is  located  a  specified 
sum  monthly  for  four  years,  in  case  the  latter 
rent  the  building  to  the  government  for  a  nom- 
inal sum,  in  order  to  secure  the  retention  of 
the  office  in  that  locality,  is  not  only  sup- 
ported by  a  sufficient  consideration,  but  is  not 
void  as  against  public  policy.  The  conclusion 
is  satisfactory,  and  the  argument  of  the 
opinion  is  unusually  acceptable. — 7i^  Atn^rt- 
can  Lawyer, 
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6AJEBLBRS  HAVE  NO  PROPBRTT 

In  their  Tools   of  Trade^SUte  can  Destroy 

Them. 


The  supreme  court  of  Illinois  has  handed 
down  a  decision  which  strikes  a  hard  blow  at 
the  gambling  industry  in  Chicago  It  declares 
that  the  law  in  Illinois  authorizing  the  de- 
stmction  of  gambling  implements  'seized 
nnder  the  authority  of  a  search  warrant  is  con- 
stitutional. This  declaration  was  made  in  de- 
ciding the  case  oi  Justice  of  the  Peace  Gtennon 
V.  R.  S.  Britton,  which  was  an  appeal  from  a 
decree  of  the  circuit  court  It  marks  the  end' 
of  a  long  and  bitterly  contested  legal  battle, 
and  will,  if  made  effective,  go  far  to  work  the 
extirpation  of  the  gambling  evil  in  Chicago. 
Some  of  the  most  important  passages  of  the 
court's  decision  are  as  follows : 

Certain  articles  or  things  customarily  re- 
garded as  property  when  lawfully  acquired  and 
used  for  a  lawAil  purpose  may,  by  proper  stat- 
utory, enactment,  cease  to  be  so  treated  and 
become  liable  to  seizure,  forfeiture  and  destruc- 
tion if  ihey  or  their  use  is  deemed  pernicious 
or  dangerous  to  the  public  welfare.  *  •  * 
If  the  property  is  of  the  obnoxious  class  which 
the  law  condemns  it  is  very  doubtful  if  it  can 
be  deemed  the  subject  of  property  or  any  one 
the  owner  of  it  •  ♦  *  In  respect  to  the 
major  part,  if  indeed  not  all  of  the  property 
of  the  (Character  described  in  the  act,  except 
that  denominated  as  stolen  or  embezzled,  it 
would  be  practically  impossible  to  find  the 
owners,  if  any.  Gambling  tables,  implements 
and  devices  are  not  usual  and  customary  ob- 
jects of  property,  and  if  such  articles  chance 
to  I)e  seized  upon  by  vigilant  officers  of  the 
law  h?  owners  are  very  difficult  to  locate  and 
appr.  'end.  Experience  has  shown  that  while 
the  pionerty,  materials,  and  paraphernalia  may 
be  seized,  and  the  immoral  resort  or  ren- 
dezvous thus  perhaps  broken  up,  the  proprie- 
tors or  those  who  engage  in  the  immoral  and 
nefarious  business  are  on  the  alert  and  not  in- 
frequently evade,  if  they  do  not  altogether 
escape  the  just  penalties  of  the  law.  The  ob- 
ject of  the  proceedings  to  be  instituttd  under 
the  statute  is  that  the  unlawlul  and  immoral 
practice  be  stopped  bv  destroying  implements, 
apparatus,  materials,  etc.,  with  which  it  is  ear- 
ned on.  The  theory  is,  in  respect  to  such 
property,  that  no  one  is  longer  the  owner  of  it 
'he  hu>ment  it  is  used  and  applied  in  the  un- 
lawful business  it  becomes  liaole  ,to  forteiture, 
and  though  the  claimant  mfty  appearand  claim 
he  has  no  greater  rights  in  property  so  used 
than  has  anv  other  person.  That  the  business 
or  tratfic  designated  in  which  the  offi-nsive 
property  is  used  as  immoral  and  unlawful,  and 
therefore  a  public  nhisahce,  cannot  be  ques- 
tioned. And  for  the  promotion  of  the  general 
welfare,  the  state,  unoer  its  police  powers,  haS 
the  undbubted  right  to  adopt  the  most  ex- 
peditious, inexpensive  and  effective  mode  of 
abolishing  and  abating  the  same. 
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ACCIDSKT  INSURAirCB. 

In  Travelers*  Insurance  .  C/mipany  of 
Hartford  V.  Melick,  decided  in  the  United 
States  circuit  court  of  appeals  for  the 
eighth  circuit,  in  December,  1894  (66" 
Fed.  R.,  178),  the  following  facts  ap- 
peared : 

The  Travelers'  Insurance  company  in- 
sured R.  against  death  resulting!  from 
bodily  injury  through  accidental  means 
alone,  independently  of  all  other  causes,, 
the  policy  providing  that  it  should  not 
cover  suicide,  sane  or  insane,  or  in- 
tentional injury.  R.  accidentally  shot 
himself  in  the  foot.  The  wound  re- 
sulted in  tetanus  or  lockjaw,  and,  on  the 
eighteenth  day  after  the  accident,  R.  wail 
found  dead,  with  his  throat  cut  and  a. 
scalpel  in  his  hand,  having  also  evidently 
been  affected  by  tetanic  spasms,  causing 
intense  agony,  at  the  time  of  his  deaths 
Upon  trial  of  an  action  against  the  in- 
surance company,  brought  by  R.'s  ad- 
ministrator, there  was  evidence  that 
either  the  tetanic  spasms  or  the  cut- 
would  have  sufficed  to  cause  R.'s  death,, 
while  expert  witnesses  differed  in  their 
opinions  as  to  which  did  cause  it.  It 
was  held  that,  in  this  state  of  the  evi- 
dence, the  question  of  the  proximatct 
cause  of  death  was  for  the  jury,  and  it 
was  not  error  for  the  court  to  refuse  to 
direct  a  verdict  for  the  defendant. 

The  court  charged  the  jury  that  if 
they  found  that  the  shot  wound  caused 
tetanus,  great  pain  and  delitium,  and 
that,  while  in  that  state,  the  inpureJ  cut' 
his  own  throat,  being  impelled  thereto 
by  the  intense  agony  caused  by  the 
wound,  which  he  was  unable  to  resist, 
then  the  shot  wound  might  be  considered 
a  proximate  cause  of  that  injury,  and  if,- 
in  a  state  of  uncontrollable  frenzy, 
caused  by  the  lockjaw,  resulting  from 
the  shot  wound,  he  cut  his  own  throat, 
from  the  direct  effects  of  which  he  died, 
they  might  find  that  the  shot  wound  was 
the  proximate  cause  of  death.  It  was 
held  that  this  instruction  was  not  erro- 
neous, either  as  connecting  the  original 
accident  with  an  event  too  remote  in 
time,  or  as  disregarding  a  new  and  suffi- 
cient cause  intervening  after  the  accident. 
The  court  said,  in  part : 

"Under  this.staite  of  the  evidence  it  is 
assigned  a^  error  tjiat  the  court  below  re- 
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fused  to  instruct  the  jury  to  return  a  ver- 
vict  for  the  insurance  company ;  and  it  is 
contended  that  the  question  whether  the 
shot  wound  which  caused  the  tetanus,  oi 
the  throat  cutting,  was  the  proximate 
cause  of  the  death,  was  a  question  of  law 
for  the  court. 

"In  Raii7vay  Company  v.  Kellogg  (94 
U,  S..  469,474.  476),  Mr.  Justice  Strong, 
who  delivered  the  opinion  of  the  court, 
said: 

*•  'The  true  rule  is  that  what  is  the  prox- 
imate cause  of  an  injury  is  ordinarily  a 
question  for  the  jur}'.  It  is  not  a  ques- 
tion of  science  or  of  legal  knowledge. 
*  *  *  In  the  nature  of  things,  there 
is  in  every  transaction  a  succession  of 
events,  more  or  less  dependent  upon 
those  preceding,  and  it  is  the  prov- 
ince of  a  jury  to  look  ^  this 
succession  of  events  or  facts,  and 
ascertain  whether  they  are  naturally 
and  probably  connected  with  eaqh  other 
by  a  continuous  sequence,  or  are  dissev- 
ered by  new  and  independent  agencies, 
and  this  must  be  determined  in  view  ot 
the  circumstances  existing  at  the  time.' 

"This  opinion  of  the  supreme  court 
is  a  complete  answer  to  the  contention 
of  the  plaintiff  in  error  here  {Railway 
Co,  V.  Callaghan,  6  C.  C.  A.,  205,  208,  56 
Fed.,  988). 

"It  is  urged  that  this  question  was  for 
the  court,  and  that  the  court  was  bound 
to  declare  that  the  cutting  was  the  proxi- 
mate efficient  cause  of  the  death  in  this 
case,  because  the  evidence  was  uncontra- 
dicted that  the  cutting  was  later  in  time 
than  the  shot  wound,  and  was  sufficient 
to  cause  the  death.  This  position  might 
be  maintained  if  the  cutting  was  not  it- 
self produced  by  the  shot  wound,  and  if 
the  evidence  was  uncontradicted  that 
the  death  would  not  have  occurred  as 
soon  from  the  tetanus  in  the  absence  of 
the  cutting.  But  the  argument  begs  the 
primary  question  in  the  case-^whether 
the  cutting  was  a  cause  of  the  death  at 
all.  1\  it  neither  caused  nor  hastened 
the  death  of  the  insured,  then  it  was  in 
no  sense  a  cause  of  it;  and,  however 
new  or  sufficient  it  may  have  been  to 
have  caused  it,  it  could  not  relieve  the 
insurance  company  from  a  death  whose 
sole  cause  was  the  accidental  injury. 
This  question  was  peculiarly  one  of  fact. 


The  insurance  company  had  agreed  to 
pav  the  promised  indemnity  for  any 
death  that  resulted  from  the  accidental 
shot  wound  alone.  The  question  was, 
What  did  in  fact  cause  the  death — ^the 
shot  wound,  the  cutting,  or  both  ?  Nor 
would  this  case  be  withdrawn  from  the 
effect  of  this  rule  if  the  evidence  upon 
this  question  was  undisputed,  for  the 
question  is  always  for  the  jury  where  a 
given  state  of  facts  is  such  that  reason- 
able men  may  fairly  differ  upon  it.  It  is 
only  when  all  reasonable  men,  fairly  ex- 
ercising their  judgments,  must  draw  the 
same  conclusion  from  an  admitted  state 
of  facts,  that  it  becomes  the  duty  of  the 
court  to  withdraw  a  question  oi  fact  from 
the  yxxy  {Railway  Co,  v.  Ives,  144  U.  S., 
408,  417,  12  Sup.  Ct..  &J9\  Railway  Co. 
V.  Jarvi,  10  U.  S.  App.,  439.  450,  451,  3 
C.  C.  A.,  433,  437,  438  and  53  Fed.,  65: 
Ftiel  Co.  V.  Danielson.  12  U.  S.  App.,  688, 
6  C.  C.  A.,  636.  and  57  Fed.,  916;  Rail- 
road  Co.  v.  Keiley's  AdnCrs,  10  U.  S. 
App.,  637,  544,  3  C.  C.  4.,  589,  693.  and 
53  Fed.,  459;  Railway  Co,  v.  Ellis,  10  U. 
S.  App.,  640,  644,  4  C.  C.  A..  454,  456, 
and  54  Fed.,  481).  But  the  evidence  in 
this  case  was  not  undisputed.  •  One  wit- 
ness testified  that  he  thought  the  cutting 
was  the  cause  of  the  death,  another  that 
tetanus  was,  and  a  third  that  it  was  both. 
It  was  at  least  doubtful  what  answer 
ought  to  be  given  to  the  question  upon 
the  evidence.  It  was  by  no  means  clear 
that  no  reasonable  man  could  fairly  draw 
the  conclusion  that  the  shot  wound,  and 
not  the  cutting,  was  the  cause  of  the 
death;  and  the  request  to  withdraw  the 
case  from  the  jury  was  properly  denied." 
— New  York  Law  Journal. 


SUPREME  COUHT  OF  OHIO. 
Official  Report  of  Cases  Decided. 


Tuesday, -^^riV  25,  1895. 

3111.  William  T.  Ford  v.  Samuel  R.  Por- 
ter, administrator.  Error  to  the  circuit  court 
of  Muskingum  county.    Judgment  affirmed. 

3233.  Frank  A.  Combs  v.  Alva  C  Wilier. 
Error  to  the  circuit  court  V>f  Cu^rahoga  county. 
Judgment  affirmed. 

3262.  The  Farmers*  Mutual  Union  Fire  & 
Lightning  Association  \.  Daniel  Crandall. 
Error  to  the  circuit  court  of  Lake  coixnty. 
Judgment  affirmed. 
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3423.  John  A.  Sheets  &  Co.>.  T.  a  Ends- 
low  et  al.  Error  to  the  circuit  court  of  Craw- 
ford county.    Judgment  affirmed. 

3451.  Louisa  Lothschnetz  et  al.  v.  Peter 
Lothschuetz,  administrator  et  al.  Error  to 
the  circuit  court  of  Clark  county.  Judgment 
affirmed. 

3966.  J.  R.  Knighton,  administrator,  v.  The 
B.  &  O.  S.  W.  R.  R.  Co  Error  to  the  circuit 
court  of  Vinton  county.    Judgment  affirmed. 

4099.  The  B.  &  O.  R.  R.  Co.  v.  William 
Sutherland.  Error  to  the  circuit  court  of 
Huron  county.    Judgment  affirmed. 

4257.  Martin  Munley  v.  The  Cleveland  Gas 
Fixture  Manufacturing  Co.  Error  to  the  cir- 
cuit court  of  Cuyahoga  county.  Dismissed  by 
consent  at  cost  of  plaintiff  in  error. 

4345.  August  Herrmann  et  al.  ▼.  The  City  of 
Cincinnati.  Error  to  the  circuit  court  of 
Hamilton  counl}^.  Judgment  affirmed  on  the 
opinion  of  the  circuit  court  by  Smith,  J. 

4489.  The  State  of  Ohio  ex  rel.  Edward 
'Mines  v.  John  Wood,  Turnkey  of  Montgomery 
county  jail,  et  al.  Error  to  the  common  pleas 
court  of  Montgomery  county.  Judgment  af- 
firmed. 

Motion  Docket. 

2385.  George  L.  Artz  et  al.  v.  Stephen  C. 
Phillips.  Motion  by  defendant  to  dismiss 
cause  No.  4106,  on  the  general  docket  Motion 
overruled. 

2386.  Charles  Reiter  v.  The  State  of  Ohio 
ex  rel.  Rosa  Reiter.  Motion  by  plaintiff  for 
stay  of  execution  and  supersedeas  in  cause 
No.  4446,  on  the  general  docket.  Motion  al- 
lowed, bond  to  be  given  in  double  the  amount 
of  the  alimony  allowed  pendente  iite^  to  ac- 
ceptance of  the  clerk  of  the  court  of  common 
pleas. 

2387.  The  Stote  of  Ohio  v.  Charles  Buehler. 
Motion  for  leave  to  file  a  bill  of  exceptions  to 
the  court  of  common  pleas  of  Fairfield  county. 
Motion  allowed. 

2388.  Orl  ndo  Volkmore,  administrator,  v. 
Alice  Holden  et  al.  Motion  by  plaintiff  for 
temporary  injunction  in  cause  No.  4459,  on  the 
general  docket.  Motion  allowed.  Bond  fixed 
at  $500  to  the  acceptance  of  the  clerk  of  the 
court  of  common  pleas. 

2389.  The  B.  &  O.  S.  W.  R.  R.  Co.  v.  Eliza- 
beth  R.  Reppert,  an  infant,  etc.  Motion  by 
plaintiff  for  additional  time  to  file  printed 
briefs  in  cause  No.  3555,  on  the  general  docket 
Motion  allowed  and  time  extended  60  days  in 
which  to  file  briefs. 

2390.  John  T.  Adams  et  al.,  administrators, 
V.  George  D.  Emmett  Motion  by  defendant  to 
advance  cause  No.  4353,  on  the  general  docket 
Motion  allowed.  Briefs  to  be  filed  within 
rules. 

2391.  The  Springfield  Savings  Society  v. 
Geo.  W.  Collett,  treasurer,  Clark  county.  Mo- 
tion by  plaintiff  to  advance  cause  No.  4453,  on 
the  genertil  docket  Oral  argument  requested 
by  defendant  Motion  allowed.  Defendant's 
brief  to  be  filed  by  May  25.  Oral  argument 
noted. 


2393.  The  National  Life  Insurance  Co.  v. 
Blanch  S.  Brobst.  Motion  bv  plaintiff  for  ad- 
ditional time  to  file  printed  briefs  ir  cause  No. 
3699,  on  the  general  docket  Motion  allowed, 
plaintiff's  bnefs  to  be  filed  by  August  1, 1895. 

2394.  The  State  of  Ohio  ex  rel.  John  C. 
Schwartz,  prosecuting  attorney,  Hamilton 
county,  V.  Howard  Ferris,  judge  of  the  probate 

I  court,  Hamilton  county.  Motion  by  plaintiff 
!  to  advance  cause  No.  4491,  on  the  general 
I  docket.  Motion  allowed  and  set  for  hearing 
I  on  oral  argument  May  16,  1895. 

2395.  Paul  S.  Pence,  administrator,  v. 
Charles  Search,  administrator..  Motion  by 
defendant  to  dismiss  cause  No.  3859,  otr  the 
general  docket    Motion  overruled. 

2396.  Dennis  Kelly  v.  The  State  of  Ohip. 
Motion  by  defendant  for  leave  to  file  a  bill  of 
exceptions  to  the  court  of  common  pleas  of 
Franklin  county.    Motion  allowed. 

2397.  The  State    of  Ohio  ex  rel.  Edward 
Mines  v.  John  Wood,  as  Turnkey,  et  al.    Mo* 
tion  for  leave  to  file  a  petition  in  error  to  ihe^ 
court  of  common  pleas  of  Montgomery  county. 
Motion  allowed. 

New  Cases. 
Cases    filed  in  the  supreme  court  of  Ohio . 
since  April  15,  1895. 

4477.  Dennis  Kelly  v.  The  State  of  Ohio. 
Exceptions  to  the  court  of  common  pleas  of 
Franklin  countv.  Thomas  E.  Steele ,  Joseph 
H.  Dyer. 

4478.  Dennis  Sayer  v.  Mary  R.  Ryan.  Error 
to  the  circuit  court  of  Lucas  county.     Janus 

E.  Pilliod;  U  H.  Wilkinson. 

4479.  Roeliff  Brinkerhoff,  trustee,  et  al.  v 
Hiram  R.  Smith  et  al.  Error  to  the  circuit 
court  of  Richland  county.  Cuniniings  &  Ale 
Bride,  W.  S.  Kerr,  L.  Brucker.  J.  E.  La  Dow.  R 
Brinkerhoff,  Jr.;  Jenner  &  Weldon,  Mack  & 
Miller., 

4481)!  Frank  McCormick  v.  The  N.  Y.,  L.  E. 
&  W.  R.  R.  Co.  et  al.  Error  to  tlie  circuit  court 
of  Richland  county.  W.  S.  Kerr ;  Jenner  & 
Weldon: 

4481.  John  MeNeilan  v.  F.  M.  Shupert  Er- 
ror to  the  circuit  court  of  Adams  county.      C. 

F.  Wikoff ;  R.  W.  McNeal. 

4482.  The  Queen  Ins.  Co.  v.  David  C  Leon 
ard.  Error  to  the  circuit  court  of  Loraiii 
county.  Goulder,  Wing  &  Holding,  Q.  A. 
Gillmore;  A.  R.  Webber  and  E.  G.  Johnson. 

4483.  Joshua  B.  Owsley  v.  Clarence  Murphy, 
assignee,  et  al.      Error  to  the  circuit  court  of 
Butler  county.      Millikin.  Shotts  &  Millikin 
Nelson  Williams,  A.  F.  Hume. 

4484.  The  Steubenville  St  Ry.  Co.  v.  The- 
Atlantic  Trust  Co.  of  New  York  et  al.  Error 
to  the  circuit  court  of  Jefferson  county.  J.  L# 
Ward,  J.  M.  Cook;  R.  G.  Richards,  J.  Dunbar, 
and  P.  P.  Lewis. 

4486.  Frincis  L.  Hartman  et  al.  v.  Samuel 
A.  Hunter,  Treas .  etc.  Error  to  the  circuit 
court  of  Lucas  county.  B.  A.  Hayes;  J.  A 
Barbee. 

4486.  William  S.  Stearns  v.  The  Village  of 
Wyoming,  et  al.      Error  to  the  circuit  court  «f 
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Hamilton  county.  Bateman  &  Harper ;  Marsh 
&  Ritchie. 

4487.  Douglas  Brown  ^v.  Thomas  Heffner. 
Error  to  the  circuit  court  of  Miami  county. 
H.  H.  Williams;  J.  A.  Kerr. 

44.88.  Elizabeth  Norman  et  al.  v.  M.  L.  Scott 
Error  to  the  circuit  court  of  Warren  couuty. 
P.  Savage,  Hayes  &  Swaim. 

4489.  The  Stete  of  Ohio  ex  rel.  Edward 
Mines  v.  John  Wood,  Turnkey,  etc.,  et  al.  Er- 
ror to  the  court  of  common  pleas  of  Montgom- 
•ery  county.     W.  A.  Hallahan;  C.  H.  Kumler. 

4490.  Elizabeth  Saunders  v.  Hattie  Knoop. 
Error  to  the  circuit  court  of  Miami  county. 
H.  H.  Williams ;  C.  D.  Wright. 

4491.  The  Stete  of  Ohio  ex  rel.  Attomey- 
'Cencml  v.  James  C.  Parker  et  al.  Quo  war- 
ranto. Andre^v  Bros.,  S.  A.  Wildman ;  John 
Ray,  Jr.,  Colver  &  Colver. 

4492.  The  Farmers*  National  Bank  of  Plnd- 
lay  V.  Albert  Kistler  et  al.  Error  to  the  cir- 
cuit court  ot  Henry  county.  Campbell  &  Van 
Campen ;  Mariin  Knupp. 

4493.  Elizabeth  Puher  v.  Chas.  Villwock  et 
al.  Error  to  the  circuit  court  of  Lucas  coupty. 
Hnrd,  Brumback  &  Thatcher;  C.  W.  Everett. 

4494.  Robert  Miller,  adm'r  etc  v.  Ella  L. 
Davidson,  adni'x.  Error  to  the  circuit  court  of 
Knox  county.  John  Adams;  Critchfield  & 
•Graham. 


NUNC  PRO  TUNC  ENTftlSS. 
(Supreme  Court  of  Ohia] 

The  Cleveland  Leader  Printino  ComANV 
V.  Grren. 

1.  The  province  of  a  nunc  pror tunc  en^  i« 
to  correct  the  record  of  the  court  in  a  caiase  so 
as  to  make  it  set  forth  an  act  of  the.QOiut,  wbith 
though  actually  done  at  a  former  term  therooC 
was  not  entered  upon  the  journal ;  and  tt  can': 
not  lawfully  be  employed  to  amend  the  record 
.'so  as  to  make  it  show  that  some  act  was  done 
at  a  former  term,  which  might  or  should  have 
been,  but  was  not,  then  performed. 

2.  Where  the  journal  of  the  circuit  court  does 
not  show  that  the  court  had  acquired  jurisdic- 
tion of  the  person  of  a  defendant  in  error,  and 
the  plaintiff  in  error  neglected  at  the  hearing 
of  the  cause  to  require  the  court  to  inquire 
-into  and  pass  upon  the  question  of  jurisdiction 
that  court  has  no  jurisdiction  at  a  term  there 
after  to  make  the  inquiry  and  \iyK  nunc  pro 

unc  order  such  cause  on  the  record  to  stete  that 
inquiry  was  made  at  a  former  term. 
(Decided  March  26,  1895.)  . 

Error  to  the  circuit  court  of  Cuya- 
libga  county. 

This  actiob  was  brought  in  the  court 
of  common  pleas  of  Cuyahoga  county, 
.by  the  defendant  in  error,  Green,  against 
the  plaintiff  in  error,  The  Clerveland 
Leader  Printing  company,  and  at  the 
jfanuary  term^  A.  D.  1891,  a  judgment 


was  rendered  for  the  defendant  in  error; 
thereupon  the  plaintiff  in  error  instituted 
proceedings  in  the  circuit  court  of  said 
county  to  secure  its  reversal.  The  cir- 
cuit court '  affirmed  the  judgment  of 
the  court  of  common  pleas,  and  pro- 
ceedings were  then  brought  in  this 
court  to  reverse  both  judgments.  In 
October,  A.  D.  1894,  upon  motion  of 
the  defendant  in  error,  this  court  dis- 
missed the  petitipn  in  error  herein  on 
the  ground  that  the  circuit  court  had  no 
jurisdiction  of  the  defendant  in  error, 
Green;  the  record  of  that  court  failing 
to  show. the  issuing  of  a*  summons  in 
error,  a  waiver  thereof  or  an  appearance 
by  Mr.  Green.  After  the  cause  was  dis- 
missed the  plaintiff  in  error  obtained  its 
reinstatement  upon  the  claim  that  it 
could  obtain  from  the  circuit  court  a 
nunc  pro  tunc  order  to  the  effect  that 
Green  waived  service  of  process  in  error 
from  the  circuit  court,  or  appeared  in 
the  cause  at  the  hearing  in  that  court. 

Plaintiff  in  error,  at  the  October  term, 
1894,  of  the  circuit  court  applied  for,.and 
over  the  objection  of  the  defendant  in 
error,  obtained  an  order  nunc  pro  tunc, 
which  on  January  15,  1896,  was  filed  in 
the  cause  in  this  court.'  The  suflBciency 
of  which  order  nunc  pro  tunc  and  the 
regularity  of  the  proceedings  by  which 
it  was  secured  are  questioned  by  the  de- 
fendant in  error.  » 

4^rentice  &  Vorce  and  Squire^  Sanders 
&  Dempsey\  for  plaintiff  in  error. 

W^  S\  Kerruish  and  E,  J,  Bianden,  for 
defendant  in  error. 

Bradbury,  J. 

This  court  in  October,  1894,  held  that 
the  record  of  the  circuit  court  did  not 
show  that  that  court  had  obtained  juris- 
diction of  the  defendant  in  error.  That 
being  true  the  plaintiff  in  error  had  no 
standing  in  this  court,  for  it  could  not, 
in  the  method  it  pursued,  bring  the  de- 
fendant in  error  into  this  court  except 
through  the  circuit  court,  and  it  had 
wholly  failed  to  bring  him  into  that  court. 
Upon  a  representation  by  the  plaintiff  in 
error  that  it  was  entitled  to  ar  nunc  pro 
tunc  order  of  the  circuit  court,  curing 
this  omission,  the  dismissal  was  set  aside 
j  to  enable  it  to  procure  such  order. 

Thereupon  the  plaintiff  in  error  ap- 
plied to  the  circuit  court  for  an    order 
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nunc  pro  tunc,  which  application  was  in 
the  following  terms:  ** And  now  comes 
the  said  Th^  Cleveland  Leader  Printinj^ 
company,  and  says  that  said  detendant, 
Arnold  Green,  appeared  in  this  case  in 
this  court  in  the_^heaiing  of  the  same  in 
person  and  by  his  attorney  at  the  Janu- 
ary term  of  this  court,  to  wit,  on  the  19tli 
da>'  of  June,  1891,  but  that  the  record  in 
this  case  fails  to  sufficiently  show  such 
appearance,  and  the  plaintiff  asks  that 
such  deficiency  may  be  supplied  and  the 
record  corrected  accordingly  by  the 
proper  order  of  this  court,"  *  *  * 
etc. 

The  defendant  in  error  moved  the  cir- 
cuit court  to  require  the  application  to 
be  made^definiVe  and  certain.  1.  By 
setting  forth  the  acts  of  defendant  in  er- 
ror which  were  claimed  to  constitute  an 
appearance  by  him  in  the  circuit  court. 
2.  By  stating  whether  some  finding,  not 
before  made  by  the  court,  was  wanted,  or 
whether  the  court  was  to  ascertain  some 
fact  before  found  by  it,  but  not  recorded. 

This  motion  was  overruled,  to  which 
ruling  the  defendant  in  error  excepted. 

Good  practice  doubtless  requires  that 
in  such  proceedings  the  party  against 
whom  relief  is  prayed,  should  be  ap- 
prised clearly  of  the  character  of  the  re- 
lief sought,  as  well  as  the  facts  and  cir- 
cumstances upon,  which  the  applicant 
rests  his  claim  to  such  relief.  This  appli- 
cation, when  tried  by  that  test,  is  faulty; 
for  it  aftords  no  notice  to  the  defendant 
in  error  of  any  specific  act  or  acts,  done, 
either  by  himself  or  by  his  counsel,  that 
in  law  constitute  an  appearance  in  the 
circuit  court,  nor  did  it  state  with  reason- 
able precision  the  relief  sought.  How- 
ever, as  the  record  discloses  that  no  evi- 
dence was  adduced  when  th^  motion 
was  heard  upon  the  facts,  but  that  the 
court  rested  its  finding  thereon  solely 
upon  the  recollection  of  two  of  its  mem- 
bers, the  defendant  Was  not  prejudiced 
by  its  refusal  to  make  the  motion  defi- 
nite and  certain.  The  action  of  the 
court,  resting  as  it  did  upon  the  recollec- 
tion of  its  members,  must  have  been  the 
same  whether  the  motion  had  been  sus- 
tained or  overruled. 

The  circuit  court  found  that  the  joufr 
nal  entry,  at  the  February  term  1891, 
"fails  to  show  that  the  defendant  in  er- 
ror appearetl   in   person  or  by  his  attor- 


ney at  the  hearing  of  said  cause ;  and  it 
further  appearing  to  the  court  by  the 
personal  knowledge  of  the  court  which 
heard  said  cause,  that  said  defendant  in 
error  did  personally  and  by  his  attorney 
appear  in  said  cause,  and  was  present  at 
the  hearing  of  the  same,  it  is  therefore 
adjudged  and  ordered  that  the  journal 
entr>'  be,  and  the  same  is,  hereby  cor- 
rected and  amended,"  etc. 

This  finding  ot  the  court,  as  well  as  in 

►the  motion  asking  the  court  to  make  the 
finding,  it  will  be  observ'^ed,  does  not  show 
that  at  the  original  hearing,  in  1891,  the 
attention  ot  the  circuit  court  was  called 
to  the  questi.on,  or  that  it  was  then  re- 
quired to  find   the  manner   by,  or  the 

I  method  in,  which  jurisdiction  over  the 
person  of  the  defendant  in  error  had  been 
acquired.  And  if  we  may  believe  the 
sworn  statements  made  by  the  defend- 
ant in  error  and  his  counsel,  the   fact  is 

I  that  no  such  finding  wis  then  requested 
by  plaintiff  in  error,  or  made  by  the  cir- 
cuit court. 

If  the  defendant  in  error  had  been 
served  with  legal  process,  if  he  had  form- 
ally entered  his  appearance  in  the  pro- 
ceedings, or  if  in  person  or  by  counsel  he 
was  present  and  participated  in  the  hear- 
ing, jurisdiction  over  his  person  would 
have  been  thereby  acquired.  In  order  to 
establish  jurisdiction  the  record  should- 
disclose  at  least  .some  one  of  such  acts. 
This.4t  could  not  truthfully  do  unless 
the  court  had  first  found  that  such 
actipn  was  had.  This  actioti,  though 
usually  formal,  is  absolutely  necessary 
and  must  be  made  at  the  time  the  hear- 
ing is  had.  The  fact  of  jurisdiction  over 
the  person  of  the  defendant,  and  conse- 
quently the  validity  of  a  judgment  for  or 
against  him,  should  not  depend,  ks  it  did 
in  the  case  under  consideration,  for  over 
three  years,  upon  the  personal  recollec- 
tion ot  a  judge  or  judges,  unl&.ss  there  ex- 
ists some  strong  necessity  therefor. 

Rights  established  by  the  judgments 
of  judicial  tribunals  are  gencally  re- 
garded as  resting  upon  the  firmest  founda- 

vtions,  and  this,  mainly,  becau.se  of  the 
confidence  reposed  in  their  inviolability. 
The  power  to  dffect  their  operation  or 
change  their  import  by  mine  pro  tunc  or- 
ders, should  be  exerciseii  with  caution 
and  circumspection.  Hyde  v.  Curling 
etai,  10  Mo.,  863. 
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In  some  states  the  power  is  denied  to 
the  courts  unless  their  action  is  supported 
by  the  written  memorandum.  Hyde  v. 
Curlmg  et  at.,  10  Mo.,  859;  Limerick  Pe- 
titioners, 18  Me..  188;  Belkin  v.  Rhodes, 
7GMo.,643. 

This  view  of  the  question  was  taken 
by  this  court  in  an  early  case.  The  heirs 
of  Ludlow  V.  Johnson,  3  Ohio,  658,  on 
page  578,  Judge  Hitchcock  uses  the 
following  language  in  this  connection: 
"  But  to  introduce  parol  testimony  to 
prove  the  proceedings  of  a  court  of  rec- 
ord, and  then  substitute  this  testimony 
for  the  record  itself,  would  be  a  novel 
proceeding.  It  would  be  equally  ab- 
surd as  to  sustain  an  action  of  debt  upon 
bond,  upon  proof  that  the  defendant 
promised  to  make  such  an  instrument, 
*  ♦  *  although  the  fact  should  be 
admitted  that  the  instrument  was  never 
executed.'*  In  the  cases,  since  3  Ohio, 
563,  was  decided,  wherein  this  court  has 
had  occasion  to  consider  questions  con- 
cerning nunc  pro  tunc  entries,  such  en- 
tries have  been  supported  to  some  extent 
by  written  memorandums.  Booth  v. 
Railway  Co.,  37  Ohio  St.,  147;  Moore  v. 
Brown,  10  Ohio,  197;  Markwardet  al.  v. 
Dovtat,  21  Ohio  St.,  637;  Mitchell  w. 
Thompson,  40  Ohio  St.,  110;  Be^nedict  v. 
The  State,  44  Ohio  St..  679. 

Notwithstanding  the  rule  which  re- 
quires that  the  power  to  make  nunc  pro 
tunc  entries  should  be  used  with  circum- 
spection, this  court  has  been  liberal  in 
sustaining  such  orders  where  the  power 
to  make  them  exists.  Dial  v.  Holier,  6 
Ohio  St.,  228. 

Whether  a  case  might  not  arise  in 
which  this  court  would  recede  from  the 
doctrine,  before  alluded  to,  announced  by 
Judge  Hitchcock,  in  8  Ohio,  558,  by 
declaring  the  necessity  of  some  written 
memorandum  to  support  a  finding  nunc 
pro  tunc.  We  need  not  determine  ;  Inorare 
we  required  to  reaffirm  the  doctrine  of 
that  case,  because  we  rest  the  decision  of 
this  cause  upon  the  ground  that  the  cir- 
cuit court  had  no  jurisdiction  to  make 
the  order  in  question. 

The  office  of  a  mmc  pro  twic  entry,  of 
the  class  under  consideration,  is  to  record 
some  act.  of  the  court  done  at  a  former 
term,  which  was  not  then  carried  into  the 
record,  but  it  should  not  be  employed  to 
"-^cure,  at  a  subsequent  term,  a  perform- 


ance by  the  court,  as  some  act  which  the 
applicant  failed  to  have  the  court  do  at 
the  term  in  which  a  final  judgment  had. 
been  rendered  and  entered.  Doubtless  a 
court  retains  jurisdiction  of  its  records, 
and  may  correct  them  so  as  to  make  them 
set  forth  whatever  act  the  court  per- 
formed in  a  cause,  at  a  prior  term  ;  but 
in  the  absence  of  some  statutory  provi- 
sion its  jurisdiction  of  the  cause  termi- 
nates with  the  term  at  which  a  final  judg- 
ment is  entered.  Were  the  rule  otherwise 
the  stability  of  judgments  would  be  de- 
stroyed ;  they  would  be  found,  not  alone 
in  the  records  of  the  court,  but  in  those 
records  and  the  memory  of  the  judge 
combined. 

The  authorities  which  support  this 
view  of  the  office  of  a  nunc  pro  tunc  order 
of  the  class  under  consideration  are  num- 
erous. "After  the  close  of  the  term, it  is 
holden,  that  the  court  can  enter  no  order 
nunc  pro  tunc,  unless  one  was  actually 
made,  and  omitted  to  be  entered.'*  Lor- 
bet  V.  Coffin,  6  Ohio,  34 ;  Long  v.  Long, 
85  N.  C,  417 ;  Limerick  Petitioners,  18 
Me.,  183 ;  Nobers,  adm'r,  v,  Meredith  et 
al.,  67  Ala..  338 ;  Smith  v.  Hood  &  Co., 
25  Pa.  St.,  218 ;  Howell  et  al.  v.  Morlan, 
78  111.,  162-165  ;  Perkins  v.  Dutilaryetal., 
61  Tex.,  241 ;  Whitewell  et  al.  v.  Emory, 
8  Mich.^  84 ;  Gibson  v.  ChoulunCs  Heirs, 
45  Mo.,  171. 

We  have  seen  that  the  order  under 
consideration  does  not  purport  to  find 
that  the  court  did  some  act  at  a  former 
term  which  was  not  recorded.  Instead, 
it  is  an  attempt  to  have  the  court,  at  a 
term  in  1894,  find  a  fact  which  it  might 
have  found  at  a  term  held  three  years  be- 
fore, if  then  required  to  consider  it.  No 
judicial  action  upon  the  question  was 
then  invoked,  and  when  it  was  afterwards 
invoked,  the  cause  had  passed  into  final 
judgment,  and  beyond  the  jurisdiction  of 
the  court,  and  its  action  was  without  au- 
thority. 

Petition  in  error  dismissed. 

(To  appear  in  51  Ohio  St.) 


AFFECT  OF  APPEALS  ON  DIFFERENT 
CLAIMANTS. 

[Supreme  Court  of  Ohio.] 

Pratchett  v.  Marsh  et  al. 

A  judgment  was  transferred  by  absolute  as- 
signment by  a  debtor  to  her  creditor  as  collat- 
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eral  security.  The  creditor  thereupon  com- 
menced an  action  against  the  judgment  debtor^ 
making  her  assignor  also  a  party.  The  latter 
answered  denying  that  any  debt  was  due  from 
her  to  her  assignee,  and  sought  to  enforce  the 
jud^ent  in  her  own  ri^ht,  relying  upon  her 
denial  of  the  debt  to  plaintiff  as  giving  her  an 
e  suitable  ownership  of  the  jud^ent  The 
judgment  debtor  attacked  the  judgment  for 
fraud.  On  trial  the  common  pieas  found  in 
favor  of  the  judgment  debtor  and  decreed  that 
the  petition  of  plaintiff  and  the  cross-petition 
of  the  assignor  be  dismissed.  The  plaintiff 
appealed  to  the  circuit  court  The  assizor, 
relying  upon  the  appeal  of  the  plaintiff  as 
taking  up  the  whole  case,  did  not  appeal.  The 
circuit  court  relused  to  entertain  the  claim  of 
the  assignor,  and  ordered  the  trial  to  proceed 
as  between  the  plaintiff  and  the  judgment 
debtor  alone. 

Held:  1.  By  the  assignment  the  assignee 
became  the  legal  holder  of  the  judgment, 
clothed  with  the  legal  title.  2.  The  interest 
of  the  plaintift  and  that  of  her  assignor  (if 
any  she  had)  were  separate,  and  not  joint 
Hence  the  appeal  of  the  plaintiff  did  not  take 
up  the  issue  tendered  by  her  assignor. 
(Decided  March  26,  1895.) 

Error  to  the  circuit  court  of  Licking 
county. 

y.  A,  Flory  and  B,  G,  Sniythe  for  plain- 
tiff in  error. 

Kibler  &  Kibler,  and  /.  R.  Davies  for 
defendant  in  error. 

Mrs.  Diantha  M.  Brooks  brought  ac- 
tion against  Mrs  Eliza  Marsh  and  Mrs. 
Jennett  Pratchett,  praying  for  the  taking 
of  an  account  of  the  amount  due  upon  a 
certain  judgment  rendered  in  favor  oi  Mrs. 
Pratchett  and  against  Mrs.  Marsh,  which 
had  been  assigned  to  Mrs.  Brooks  as 
security  for  the  payment  of  a  $400.00 
note  held  by  Mrs.  Brooks  against  Mrs. 
Pratchett,  on  which  judgment  execution 
had  issued  and  levy  been  made^on  the 
lands  of  Mrs.  Marsh,  and  for  an  account 
of  the  amount  due  on  the  note.  Also 
praying  judgment  and  decree  that  unless 
Mrs.  Marsh,  or  some  one  for  her,  pay  the 
amount  so  found  due,  the  real  estate  de- 
scribed in  the  petition  be  sold  and  pro- 
ceeds applied  in  satisfaction  of  plaintiff's 
lien,  and  for  such  other  relief  as  the 
facts  and  equity  may  require.     « 

Mrs.  Marsh  answered,  denying  the 
validity  of  the  judgment,  and  averring 
that  the  judgment  and  the  note  on  which 
it  was  based,  were  obtained  by  fraud,  set- 
ting up  the  ground  thereof.  Also  set- 
ting up,  as  a  bar,  a  judgment  obtained 
in  her   favor  in  a  suit  between   herself 


and  Mrs.  Pratchett,  in  which  an  injunction 
had  been  allowed  restraining  the  latter 
from  enforcing  the  judgment. 

Mrs.  Marsh's  prayer  was  that  the  judg- 
ment declared  upon  in  the  petition  be 
adjudged  fraudulent  and  the  pretended 
lien  of  no  effect,  and  that  plaintiff  and 
Mrs.  Pratchett  be  prevented  from  en- 
forcing the  judgment  or  its  lien  against 
her  property;  that  the  action  be  dis- 
missed, and  for  all  proper  relief. 

Mrs.  Pratchett  answered  denying  all 
indebtedness  on  the  |400.00  note,  and 
alleging  facts  which,  if  true,  would  show 
that  the  note  had  been  paid. 

Also  setting  up  by  way  of  counter- 
claim, the  execution  by  her  of  a  chattel 
mortgage  on  certain  specified  chattels 
of  the  value  of  $339,  as  security  for 
the  payment  of  $300  claimed  to  be  due 
Mrs.  Brooks  on  the  $400  note,  and  aver- 
ring that  Mrs.  Brooks  took  said  chattels 
and  converted  them  to  her  own  use. 
And  asking  judgment  against  Mrs. 
Brooks  for  the  value  of  the  chattels  taken 
and  for  other  proper  relief. 

As  to  Mrs.  Marsh's  claim,  the  defend- 
ant, Pratchett,  denied  the  conclusions,  and 
alleged  facts  to  sustain  the  denial.  She 
also  prayed  a  dismissal  of  defendant, 
Marsh's,  cross-petition,  and  that  she  have 
sucK  affirmative  relief  as  she  might  be 
entitled  to  to  protect  her  interest  under 
the  judgment. 

Replies  were  filed,  taking  issue  on  the 
new  matter  pleaded  in  the  cross-petitions 
of  Mrs.  Marsh  and  Mrs. ,  Pratchett,  as 
well  by  those  defendants  against  each 
other  as  by  the  plaintiff  against  each. 

The  common  pleas  on  trial  found  the 
issues  for  Mrs.  Marsh,  and  decreed  that 
the  petition  be  dismissed,  and  the  an- 
swer of  Mrs.  Pratchett,  so  far  as  it  de- 
mands affirmative  relief  be  dismissed  ; 
and  that  Mrs.  Pratchett  and  the  plaintiff 
be  pert)et"ially  enjoined  from  attenipting 
to  enforce  the  judgment,  and  that  the 
lien  upon  the  real  estate  be  canceled. 
Also,  adjudging  costs  made  by  plaintiff 
against  her,  and  the  residue  of  the  costs 
against  Mrs.  Pratchett. 

Notice  of  appeal  was  given  by  both 
the  plaintiff  and  Mrs.  Pratchett,  and  the 
court  fixed  the  bond  for  appeal  for  each 
at  $100. 

Mrs.  Brooks  filed  her  bond  and  per- 
fected her  appeal. 
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Mrs.  Pratchett  filed  no  bond  and  took  | 
no  further  step  to  appeal.  ] 

The  circuit  court  ordered  the  trial  to : 
proceed  in  that  court  on  the  issue  be-  i 
tween  Mrs.  Brooks  and  Mrs.  Marsh,  but ; 
refused  to  entertain  the  appeal  as  to  Mrs.  j 
Pratchett,  and  the  latter  seeks  to  reverse  j 
that  holding.  ! 

Spear,  J.  | 

The  question  is:  Did  the  appeal  byj 
Mrs.  Brooks  take  to  the  circuit  court  the  ' 
case  as  to  Mrs.  Pratchett  ? 

Two  propositions  are  advanced  *by 
counsel  lor  plaintiff  in  error  in  support 
of  his  contention  that  Mrs.  Brooks'  ap- 
peal took  up  the  whole  case. 

1.  That  Mrs.  Pratchett  was  a  neces- 
sary party  in  the  common  pleas  in  order 
to  a  determination  of  the  issues  between 
the  plaintiflf  below  and  Mrs.  Marsh,  and 
hence  was  a  necessary  party  in  the  cir- 
cuit court. 

2.  That  the  claims  of  Mrs.  Brooks 
and  Mrs.  Pratchett,  as  regards  the  judg- 
ment against  Mrs.  Marsh,  were  joint,  and 
hence  the  appeal  by  one  as  to  her  case 
necessarily  involved  the  case  of  the 
other.  Unless  both  of  these  proposi- 
tions can  be  maintained  the  contention 
of  plaintiff  in  error  must  fail. 

It  is,  we  suppose,  well  settled  that  the 
assignor  of  a  chose  in  CLction  assigned  as 
collateral  security  is  not,  in  the"  first  in- 
stance, a  necessary  party  to  a  suit  upon 
the  claim  unless  it  appears  by-  the  peti- 
tion that  such  assignor  has,  or  claims, 
some  interest  in  the  subject  matter  ad- 
verse to  the  plaintiff.  Allen  v.  Miller,  11 
Ohio  St.,  374.  No  averment  indicating 
such  adverse  interest  appears  in  the 
petition.  Hence,  at  the  outset,  the 
presence  of  Mrs.  Pratchett  was  not  nec- 
essary-to  a  determination  of  the  rights  of 
the  plaintiff  as  against  the  judgment 
debtor.  What,  then,  was  the  effect  of 
Mrs.  Pratchett *s  answer?  If  it  be  con- 
ceded that  the  averments  disputing  the 
alleged  debt  to  plaintiff  w'ere  equivalent  to 
a  claim  that  Mrs.  Pratchett  was  in  equity 
the  owner  of  the  judgment,  still  the 
pleading  falls  short  of  asserting  a  claim 
that  she  and  plaintiff  were  joint  owners 
of  the  judgment.  Indeed,  the  conclu- 
sion suggested  is  wholly  inconsistent 
with  the  idea  of  joint  ownership.  Either 
the  plaintiff  owned  it    by  virtue  of  his 


legal  title,  or  Mrs.  Pratchett  owned  it  by 
virtue  of  her  equitable  claim.  Hence 
there  were  two  parties  striving  to  re- 
cover of  the  real  defendant  the  same 
thing  but  by  wholly  different  and  incon- 
sistent claims  as  to  title.  -  The  common 
pleas  held  that  ne  ther  owned  the  judg- 
ment because  it  had  not  legal  validity, 
and  hence  could  not  be  the  subject  of 
ownership.  This  defeated  \  oth  the 
plaintiff  and  Mrs.  Pratchett,  it  is  true, 
but  it  defeated  them  as  separate  and  not 
joint  claimants.  And  this  result  is  in 
no  way  affected  by  the  fact  that  the 
judgment  rendered  is  in  form  joint.  In 
substance  it  is  a  judgment  against  each 
of  the  parties  demanding  relief  of  the 
judgment  debtor. 

So,  too,  is  the  issue  tendered  by  the 
affirmative  claim  of  Mrs.  Pratchett, 
against  the  plaintiff,  set  up  in  the  an- 
swer, wholly  separate  from  the  other 
issue  in  the  case*  If  dissatisfied  with 
the  disposition  of  either  branch  of  her 
contention,  Mrs.  Pratchett  should  have 
improved  her  opportunity  to  appeal. 
The  separate  appeal  of  the  plaintiff  as 
to  her  case  cannot  avail. 

We  are  of  opinion  that  the  appeal  of 
Mrs.  Brooks  did  not  carry  to  the  circuit 
court  any  claim  of  Mrs.  Pratchett,  and 
hence,  that,  court  did  not  err  in  or- 
dering that  the  trial  proceed  alone  on  the 
issue  between  the  plaintiff  below  and 
Mrs.  Marsh. 

Judgment  affirmed, 

(To  appear  in  51  Ohio  St.) 


SETTLSMSNT  OF  K8TATB8. 
Wron^fal  Sale  of  Assets  by  Administrator. 


[Supreme  Court  of  Ohio.] 
jBLKE  V.  Goldsmith,  Aom*r. 

1.  An  administrator  de bonis nott\i9&\\i^  t\^\ 
and  power  to  sue  for  and  recover  the  assets  of 
the  estate  whertfver  fouiid. 

2.  A  decree  in  equit^^,  other  than  for  a  con- 
veyance, release  or  acquittance  of  title  to  realty, 
acts  on\y\\i personam,  and. does  not  execute 
itself  so  as  to  transfer  personalty. 

3.  At  common  law  an  executor  or  adminis- 
trator has  power  to  sell  the  assets  of  the  es- 
tate, including  notes  and  mortgages,  without 
an  order  of  court;  and  a  purchaser  who  buys 
in  good  faith  for  full  value,  without  notice  of 
any  bad  faith  or  wrongful  intention  on  part  of 
the  executor  or  administrator,  acquires  a  ^ood 
title,  and  is  not  required  to  see  to  the  applica- 
tion of  the  purchase  money. 
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4.  Until  the  amendment  of  section  6162, 
Revised  Statutes,  Febuary  18,  1891,  the  com- 
mon law  was  in  force  in  this  state,  as  to  the 
sale  of  notes  and  mortgages  taken  by  an  ex- 
ecutor or  administrator,  payable  to  himself  in 
his  representative  capacity,  for  lands  of  the 
estate  sold  by  him. 

5.  In  the  month  of  June,  IHBi,  K.,  adminis- 
trator of  R.,  sold  land  to  F.  by  order  of  court, 
and  received  one-third  of  the  purchase  price 
in  cash,  and  notes  secured  by  mortgage  at  one 
and  two  years  for  the  balance.  In  the  month 
of  March,  18S7,  after  both  notes  were  due,  he 
indorsed,  sold  and  delivered  the  notes  and  as- 
signed and  delivered  the  mortgage  to  J.,  and 
received  there  tor  the  full  face  and  interest  of 
the  notes  in  money,  which  he  afterward  con- 
verted to  his  own  use ;  but  J.  had  no  notice  of 
any  bad  faith  or  intended  wrongful  conversion 
of  the  proceeds  of  the  notes,  and  the  transac- 
tion was  not  such  as  to  charge  him  with  such 
notice.  In  an  action  by  G.,  administrator  de 
bonis  nan  of  the  same  estate,  against  J.  for  the 
recovery  of  the  notes  and  mortgage,  Held: 
That  the  sale  of  the  notes  and  mortgage  by  EL 
to  J.  was  valid  and  passed  title  to  him.  . 

(Decided  March  26, 1895.) 

Error  to  the  general  term  of  superior 
court  of  Cincinnati. 

James  Robb  died  the  owner  of  certain 
lands  in  Green  township,,  in  Hamilton 
county,  the  title  to  which  was  in  such  an 
entangled  condition  as  to  induce  his 
administrator,  Charles  A.  Kebler.  to  file 
his  petition  for  the  sale  of  the  lands  in 
the  court  of  common  pleas  of  Hamilton 
county  for  the  payment  of  debts,  mak- 
ing all  the  heirs  of  James  Robb  defend- 
ants, the  heirs  being  also  the  only  cred- 
itors;   • 

An  order  of  sale  was  granted  by  the 
court  of  common  pleas,  and  the  lands 
were  subdivided  and  sold  by  the  adminis- 
trator to  different  purchasers,  one  tract 
being  sold  and  conveyed  to  one  Thomas  L. 
Flanagan  w^o  paid  one-third  of  the  pur- 
chase price,  and  made  and  delivered  to  said 
administrator  his  two  notes,  secured  by 
mortgage  on  the  lands  purchased, 
each  for  the  sum  of  $1,066.66,  dated  June 
20,  1884,  at  one  and  two  years,  with  in- 
terest payable  annually,  and  both  made 
payable  to  the  order  of  *'  Charles  A. 
Kebler,'  administrator  of  the  estate  of 
James  Robb,  deceased."  The  mortgage 
was  conditioned  for  the  payment  of  the 
two  notes,  and  was  promptly  recorded. 

On  the  11th  day  ol  March,  1887,  said 
note^  being  long  past  due,  and  said 
Flanagan  being  unable  to  pay  them,  the 
administrator  indorsed,  sold  and  delivered 


the  notes,  and  assigned  and  delivered 
the  mortgage  to  plaintiff  in  error,  and 
received  therefor  the  iuU  amount  of  the 
principal  and  interest  of  the  notes  in 
money  which  he  converted  to  his  own 
use,  and  died  in  November,  1887,  with- 
out having  applied  any  of  the  money  so 
received  lor  said  two  notes  and  mort- 
gage to  the  benefit  of  the  estate. 

In  the  action  for  the  sale  of  the  lands 
in  the  court  of  common  pleas,  all 
the  heirs  and  creditors  being  parties,  an 
agreement  was  entered  into  for  the  dis- 
position of  the  assets  of  the  estate,  in- 
cluding these  two  notes,  and  this  agree- 
ment was  in  effect  carried  into  the  final 
decree  in  that  case,  which  was  entered 
on  February  6, 1885. 

Charles  A.  Kebler  having  died,  A.  W. 
Goldsmith  was  appointed  administrator 
de  bo7iis  non  of  the  estate  of  ,  James 
Robb,  deceased,  and  on  March  26,  1888, 
he  began  an  action  in  the  superior  court 
of  Cincinnati,  against  John  F.  Jelke.  to 
compel  him  to  deliver  up.  to  plaintiff  be 
low,  the  said  two  promissory  notes  and 
mortgage.  The  petition  of  plaintiff  be- 
low, after  stating  the  sale  of  the  lands  and 
the  execution  of  the  notes  and  mortgage, 
avers  *'  that  the  said  Charles  A.  Kebler, 
without  autiiority  so  to  do,  and  for  his 
own  purpose  solely,  and  in  fraud  of  the 
rights  of  the  creditors  and  distributees 
of  the  estate  of  James  Robb,  sold  and 
delivered  the  said  mortgage  and  said 
notes  secured  thereby,  to  the  defendant, 
on  the  11th  day  of  March,  1887,  and 
that  said  Charles  A.  Kebler,  as  adminis- 
trator aforesaid,  hath  not  accounted  for 
the  said  notes  or  their  proceeds,  or  any 
portion  thereof,  to  the  said  estate  or  any 
person  entitled  thereto,  nor  hath  he  paid 
over  any  portion  of  said  notes  or  of  the 
proceeds  thereof  as  by  law  required." 

The  amended  answer  of  defendant  be- 
low denied  that  the  sale  of  the  notes 
and  mortgage  was  a  sale  by  Charles  A. 
Kebler,  as  such  administrator.  He  avers 
that  he  is  the  botiafide  owner  and  holder 
of  said  notes  and  mortgage,  and  paid  full 
value  therefor  ;  that,  ^t  the  time  he  pur- 
chased the  same  the  estate  of  James 
Robb,  deceased,  had  no  interest  in  the 
notes  and  mortgage,  and  that  Charles  A. 
Kebler  did  not  own  or  hold  the  same  as 
administrator  of  James  Robb,  deceased, 
and  that  plaintiff  below  has  no  interest 
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in  or  right  or  title  to  the  said  notes  or 
either  of  them. 

He  further  avers  that  said  notes  and 
proceeds  thereof  were  by  said  Charles  A. 
Kebler,  administrator,  fully  accounted 
for  by  him  to  the  creditors  and  represen- 
tatives of  the  estate  of  said  James  Robb, 
deceased,  who  fully  released  and  dis- 
charged him  and  received  and  accepted 
the  balance  found  to  be  due  each  from 
said  estate  in  the  hands  of  said  adminis- 
trator. 

The  reply  is  substantially  a  general 
denial. 

Upon  the  trial  of  the  case  the  court 
made  the  following  findings  of  fact  and 
law: 

"  That  the  said  Charles  A.  Kebler,  as 
administrator,  for  the  purpose  of  selling 
real  estate  for  the  payment  of  debts  of 
the  said  James  Robb,  deceased,  brought 
suit  in  the  common  pleas  court  of  this 
county,  numbered  in  said  court  68,462 
and  that  in  said  suit  it  was  ordered  that 
the  property  decribed  in  the  petition  be 
sold  and  the  same  was  accordingly  sold 
as  in  the  petition  set  out  to  Thomas  L 
Flanagan,  and  the  notes  and  mortgage 
in  the  petition  described  were  by  said 
Thomas  L.  Flanagan  made  and  delivered 
to  said  Charles  A.  Keblet^  as  adminis- 
trator aforesaid. 

"And  the  court  doth  further  find 
as  follows,  that  in  said  cause,  in  said 
court,  numbered  68,462,  and  wherein 
Charles  A.  Kebler  as  administrator  of 
the  estate  of  James  Robb,  deceased, 
was  plaintiff,  and  Charlotte  M.  Pan- 
coast  and  William  H.  Pancoast,  her  hus- 
band, Mary  R.  Miltenberger  and  Joseph 
O.  Miltenberger,  her  husband,  Isabella 
San  Roman  and  Eduardo  San  Roman, 
her  husband,  James  Hampden  Robb  and 
Cornelia  T.  Robb,  his  wife.  John  Kebler, 
guardian  .of  Isabella  San  Roman,  Ellen 
M.  Robb  and  Mary  Robb  were  defetid- 
ants,  a  decree  was  made  by  said  court 
and  entered  upon  the  minutes  thereof 
upon  the  6th  day  of  February,  1886,  in 
which  decree  it  was  recited  among  other 
things,  as  follows:  that  is' to  say,  "that 
out  of  said  remaining  funds  the  purchase 
money  .notes  of  said  farm  sold  amounting 
to  $8,747.77,  with  interest  from  June  :^0, 
1884,  be  set  apart,  taken  and  held  in 
trust  by  the  defendant,  James  Hampden, 
Robb  and  Charles  E.  Strorg  and  the  sur- 


vivor, who  are  hereby  appointed  trustees 
thereof  for  the  purpose  of  providing  for 
and  paying  the  yearly  sums  due,  or  here- 
after to  become  due,  to  the  defendant, 
Mary  R.  Miltenberger,  on  the  judgment 
and  contingent  annuity,  for  the  education 
and  maintenance  of  her  son,  James  Robb 
Miltenberger,  as  provided  in  said  inden- 
ture, and  any  surplus  thereof,  after  dis- 
charging the  same,  be  accounted  for  and 
paid  over  by  the  said  trustees  as  herein- 
after provided  and  ordered. 

"And  in  said  decree  it  was  further  re- 
cited as  follows :  '  And  thereupon  the 
written  acceptances  by  said  trustee  of 
their  acceptance  being  shown  to  the  court 
are  approved.'  And  the  court  doth  fur- 
ther find  that  the  notes  in  the  petition 
mentioned  and  described,  are  a  portion 
of  the  same  notes  referred  to  in  said 
clause  of  said  order  of  said  court  of  com- 
mon pleas  hereinbefore  set  out. 

"  And  the  court  doth  further  find  that 
said  order  was  made  in  pursuance  of  and 
by  virtue  of  a  contract  for  the  settlement 
of  the  estate  of  said  James  Robb  entered 
into  between  the  parties  in  said  action^ 
who  were  all  the  creditors  of  the  said  estate 
and  including  the  children  'and  heirs  of 
said  James  Robb. 

"  And  the  court  doth  further  find  that 
said  Charles  A.  Kebler,  after  said  notes 
in  the  petition  mentioned  had  become 
due  and  subsequent  to  the  maturity 
thereof,  to  wit:  on  March  11,  1887,  sold 
and  delivered  the  said  notes  to  John  F. 
Jelke,  the  defendant  herein,  and  that  the 
said  Charles  A.  Kebler  indorsed  the  .same 
"Charles  A.  Kebler, administrator  of  the 
estate  of  James  Robb,  deceased,"  and 
that  after  said  indorsement  that  said 
Charles  A.  Kebler  assigned  and  delivered 
the  mortgage  securing  said  notes  to  the 
said  John  F.  Jelke,  defendant,  and  that 
the  said  John  F.  Jelke  purchased  the 
same,  paying  to  the  said  Charles  A.  Kebler 
the  full  value  thereof,  being  the  principal 
and  interest  due  thereon  at  said  time. 

"Wherefore,  the  court  doth  find  as  a 
matter  of  law,  that  by  virtue  of  said  de- 
cree, the  title  to  said  notes  and  mortgage 
passed  to  and  vested  in  James  Hampden 
Robb  and  Charles  E.  Strong  as  trustees, 
and  therefore  that  the  said  plaintiff  herein 
hath  no  right  of  action  herein." 

From  the  whole  record,  it  clearly  ap- 
pears that  Charles  A.  Kebler  did  not  in 
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any  manner  deliver  the  notes  and  mort- 
gage to  the  trustees,  James  Hampden 
Robb  and  Charles  E.  Strong,  nor  did  he 
in  any  manner  account  for  the  proceeds 
of  the  sale  of  the  notes,  but  converted 
the  same  to  his  own  use. 

A  motion  was  made  for  a  new  trial, 
and  also  a  motion  to  make  Mary  R.  Mil- 
tenberger,  James  Hampden  Robb,.Charles 
E.  Strong  and  William  J.  Coppock  as  ad- 
ministrators of  Charles  A.  Kebler,  de- 
ceased, parties  to  the  action.  Both  mo- 
tions were  overruled  and  exceptions 
noted. 

Thereupon  Mary  R.  Miltenberger, 
filed  a  motion  in  her  own  behalf,  asking 
to  be  made  a  party  plaintiff,  with  leave 
to  file  a  petition  or  cross  petition,  which 
motion  was  also  overruled,  and  excep- 
tions noted.  Two  bills  of  exception 
were  allowed  and  filed. 

A  petition  in  error  was  filed  in  the 
general  term  to  reverse  the  judgment  of 
the  special  term.  On  hearing  the  judg- 
ment of  the  special  term  was  reversed 
by  the  general  term. 

On  motion  leave  was  granted  to  file  a 
petition  in  error  in  this  court  to  reverse 
the  judgment  of  the  general  term. 

One  petition  in  error  was  filed  against 
the  administrator,  and  one  against  Mary 
R.  Miltenberger,  but  the  same  record  is 
for  review  in  each  case,  and  both  are 
treated  together  in  the  opinion. 

Paxton  (Sf  Warrington  for  Plaintiff 
in  Error. 

Harmon  Colston  Goldsmith  &  Hoadly, 
for  Defendants  in  Error. 

BURKET,  J. 

Plaintiff  below,  defendant  in  error 
here,  complains  ia  his  motion  for  a  new 
trial,  because  the  court  failed  to  state  in 
its  findings  of  (act,  that  Charles  A.  Keb- 
ler, administrator,  did  not  in  any  manner 
deliver  or  indorse  the  notes  in  question 
to  the  two  trustees,  and  further  because 
the  court  failed  to  state  that  said  admin- 
istrator had  not  accounted  for  the  pro- 
ceeds of  said  notes.  . 

The  bill  of  exceptions  contains  all  the 
testimony,  which  is  mostly  documentary, 
and  taking  the  testimony  together,  there 
is  no  conflict,  and  npthing  to  require  any 
weighing  of  testimony. 

In  view  of  all  the  testimony,  the- ad- 
missions in  the  pleadings  and  the  facts 


so  far  as  found  by  the  court,  it  clearlj- 
appears  that  Mr.  Kebler  held  these  notes 
as  administrator  until  he  sold  them  to 
the  plaintiff  in  error,  in  March,  1887, 
and  that  he  failed  to  account  for  the  pro- 
ceeds of  the  notes  and  mortgage.  So 
that  in  the  disposition  of  the  case  these 
two  facts  will  be  regarded  as  established, 
as  claimed  by  defendant  in  error. 

As  to  the  claim  of  plaintiff  in  error 
that  an  administrator  cannot  maintain 
an  action  for  the  recovery  of  assets  of 
the  estate  which  have  illegaly  passed 
into  the  hands  of  third  persons  from  the 
former  administrator,  it  is  enough  to  say 
that  the  statutes  have  been  materiallj' 
changed  since  the  case  of  McCoy  v.  Gil- 
more,  7  Ohio  Rep.,  268,  and  that  now  an 
admitristrator  de  bofiis  n<m  has  the  right 
to  maintain  an  action  for  the  recovery 
of  the  assets  of  the  estate,  wherever  the 
same  may  be  found.  Sections  6020  and 
6214,  Revised  Statutes.  Curtis  v.  Lynch, 
19  Ohio  St.,  392;  Tracy  v.  Card,  2  Ohio 
St.,  481. 

It  is  claimed  by  plaintiff  in  error,  that 
by  virtue  of  the  decree  in  the  court  of 
common  pleas,  referred  to  in  the  findings 
of  fact  in  this  case,  that  the  title  to  the 
notes  passed  from  the  administrator, 
Kebler,  and  became  vested  in  the  two 
trustees  named  in  said  decree.  It  is  fur- 
ther claimed  by  plaintiff  in  error,  that 
the  sale  of  the  notes  by  the  administrator 
to  Mr.  Jelke  was  valid,  and  vested  title 
in  him.  Both  of  these  claims  may  be 
false,  bu.t  both  cannot  be  true ;  because 
if  title  vested  in  the  trustees  by  virtue 
of  the  decree,  no  title  remained  in  the  ad- 
ministrator to  be  by  him  transmitted  to 
Mr.  Jelke. 

No  indorsement  of  the  notes  was  made 
by  the  administrator  to  the  trustees,  and 
no  delivery  was  made  to  them,  either  - 
actual  or  constructive.  Mr.  Kebler  held 
the  notes  and  mortgage  until  March, 
1887,  and  then  indorsed  the  notes  and 
assigned  the  mortgage,  as  administrator 
of  the  estate  of  James  Robb,  and  sold 
and  delivered  them  to  Mr.  Jelke,  thus 
showing  that  he  treated  the  notes  and 
mortgage  as  being  held  by  him  in  his 
qapacity  of  administrator.  The  whole 
record  is  consistent  with  this  construc- 
tion put  upon  the  transaction  by  Mr. 
Kebler  at  the  time  of  its  occurrence,  and 
there  is  nothing  against  it.  unless  it  be 
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a  strained  construction  of  the  eflFect  of 
the  decree  in  the  common  pleas. 

If  it  be  true  as  found  by  the  court, 
that  on  the  11th  day  of  March,  1887rthe 
administrator  indorsed,  sold  and  deliv- 
ered the  notes  to  Mr.  Jelke,  it  must  be 
also  true,  that  at  that  date  the  title  and 
possession  of  the  notes  still  remained  in 
him,  as  he  could  not  sell  and  deliver  that 
which  he  had  not.  If  he  then  had  the 
title  and  possession  the  same  could  not 
have  been  transferred  to  the  trustees  by 
virtue  of  the  decree  of  February,  1885, 
unless  they  had  in  the  meantime  been 
retransferred  to  the  administrator  by  the 
trustees,  which  is  not  claimed,  and  of 
which  there  is  no  evidence  whatever  in 
the  record. 

The  irresistible  conclusion  is,  that  the 
title  and  possession  remained  in  the  ad- 
ministrator until  March  11,  1887. 

That  the  title  did  so  remain  in  the  ad- 
ministrator -  appears  from  this  further 
consideration.  .  At  common  law  a  decree 
acts  in  personam,  and  creates  a  right 
which  may  be  enforced  against  the  per- 
son by  attachment  and  sequestration^  but 
the  decree  does  not  execute  itself.  By 
statute  in  this  state  at  an  early  day,  it 
was  provided  the  same  as  is  now  contained 
m  section  5318,  Revised  Statutes,  which 
reads  as  follows:^  "When  the  party 
against  whom  a  judgment  for  a  convey- 
ance, release,  or  acquittance  is  rendered, 
does  not  comply  therewith  by  the  time 
appointed,  such  judgment  shall  have  the 
same  operation  and  effect,  and  be'  as 
available  as  if  the  conveyance,  release  or 
acquittance  had  been  executed  conform- 
ably to  such  judgment." 

It  is  by  virtue  of  this  statute  that  the 
decree  of  a  court  of  equity  is  made,  by  its 
own  vigor  and  operation,  to  transfer 
title  to  real  estate  from  one  party  to"  an- 
other. In  the  absence  of  such  statute, 
this  court  held  in  Sheperd  v.  Commis- 
siofiersof  Ross  County y  7  Ohio,  271,  that 
a  decree  did  not  operate  to  transfer  title 
to  real  estate. 

It  will  be  noticed  that  this  statute  ap- 
plies only  to  decrees  as  to  title  to  real  es- 
tate, but  decrees  as- to  personalty  are  left 
as  at  common  law,  aided,  however,  by 
our  remedial  statutes,  and  section  5490, 
which  provides  as  follows:  "When  the 
judgment  is  not  for  the  recovery*  of  money 
or  real  property,  it  may  be  enforced,  by 


attachment,  by  the  court  which  rendered 
the  same,  upon  motion  made,  or  by  a 
rule  of  court  upon  the  defendant;  but  in 
either  case  notice  of  the  motion,  or  a 
service  of  a  copy  of  the  rule,  shall  be 
made  on  the  defendant  a  reasonable  time 
before  the  order  of  attachment  is  made." 
Under  this  section  the  most  that  can 
be  claimed  in  this  case  is,  that  the  trus- 
tees could  have  compelled  the  adminis- 
trator, by  attachment,  to  deliver  the  notes 
and  mortgage  in  question;  but  until  such 
delivery,  the  title  to  the  notes  and  mort- 
gage remained  in  the  administrator. 

That  a  decree  in  chancery,  unaided  by 
statute,  is  in  personam  only,  and  does 
not  execute  itself  so  as  to  transfer  per- 
sonalty, is  also  shown  by  the  following 
citations:  Mitchell  v.  Bunch,  2  Paige, 
606;  Mead  v,  Merritt,  2  Paige,  402; 
Great  Falls  Mfg,  Co,  v.  IV^ster,  23  Fos- 
ter, 462;  IVoodv.  Warner,  15  N.  J.  Eq., 
81 ;  2  Daniers  Chancery  Pleadings  and 
Practice,  1082;  1  Spence's  Equitable 
Jurisdiction^  891;  1  Equity  Cas>es, 
Abridged,  130. 

Let  .  us  next  examine  the  claim  of 
plaintifif  in  eiror,  that  the  sale  of  the 
notes  and  mortgage  by  the  stdministrator 
to  Mr.  Jelke,  is  valid  and  vested  title  in 
him. 

The  common  law,  as  to  powers  of  ex- 
ecutors a;nd  administrators  is  in  force  in 
this  state,  except  as  modified  by  statute. 
O'Connor  v.  State,  18  Ohio,  225  ;  Tracy 
V.  Card,  2  Ohio  St.,  431 ;  Curtis  v.  Lynch, 
129  Ohio  St.,  392. 

At  common  law  an  executor  or  admin- 
istrator has  full  power  and  authority  to 
sell,  and  dispose  of  all  the  assets  of  the 
estate,  including  notes,  accounts,  bonds', 
mortgages  and  leases,  without  an  order 
of  court,  when  the  sale  is  in  good  faith, 
and  for  purposes  of  the  estate;  and  in 
such  case  the  purchaser  is  not  required 
to  see  to  the  proper  application  of  the 
purchase  money.  Even  though  the  sale 
on  part  of  the  executor  or  administrator 
is  in  bad  faith,  and  witf^  the  intent  and 
for  the  pnrpose  of  converting  the  pro- 
ceeds of  the  sale  to  his  own  use,  the  pur- 
chaser will  be  protected  in  his  purchase 
in  case  he  acts  in  gcod  faith  and  without 
notice  of  the  bad  faith  and  wrongful  in- 
tention of  the  executor  or  administrator. 
A  sale  by  an  executor  or  administrator 
in  payment  of,  or  as  security  for*,  his  own 
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debt,  is  suflScient  notice  to  the  purchaser 
that  the  transaction  is  not  for  the  benefit 
of  the  estate,  but  for  the  executor  or  ad- 
ministrator individually,  and  such  a 
transaction  is  always  held  collusive  and 
fraudulent.  7  Am.  &  Eng.  Enc.  of  Law, 
288  to  299  and  notes.  2  Williams  on 
Executors,  7th  Am.'Ed.  132  notes;  Carter 
V.  Mfg,  Bank,  71  Me.,  448;  Duncan  v. 
Jaudon.  15  Wallace,  U.  S.,  142;  Field  y. 
SchUffelin,  7  Johns.  Ch.,  250;  Smith  v. 
Ayer,  101  U.  S.,  310. 

In  this  last  case,  which  involved  the 
right  of  the  executor  to  pledge  notes 
which  came  into  his  possession  as  execu- 
tor, the  court,  on  pages  326  and  327,  say : 
"There  is  ho  doubt  that,  unless  restrained 
by  statute,  an  executor  can  dispose  of 
the  personal  assets  of  his  testator  by  ^le 
or  pledge  for  all  purposes  connected  with 
the  discharge  of  his  duties  under  the 
will.  And  even  where  the  sale  or  pledge 
is  made  for  other  purposes,  of  which  the 
purchaser  or  pledgee  has  no  knowledge 
or  notice  but  takes  the  property  in  good 
faith,  the  transaction  will  be  sustained ; 
for  the  purchaser  or  pledgee  is  not 
bound  to  see  to  the  disposition  of  the 
proceeds  received.  But  the  case 
is  otherwise  where  the  purchaser 
or  pledgee  has  knowledge  of  the  perver- 
sion of  the  property  to  other  purposes 
than  those  of  the  estate,  or  the  intended 
perversion  of  the  proceeds." 

The  case  of  Duncan  v.  Jaudon,  15  Wal- 
lace, 165,  cited  above,  was  a  case  involv- 
ing the  right  of  a  trustee  to  pledge  stock 
(held  by  him  in  trust)  as  collateral  se- 
curity for  a  loan  to  hiniself  for  his  own 
purposes.  The  right  was  denied.  The 
court,  on  page  175,  .say:  "The  party  tak- 
ing feuch  stock  OF  pledge  deals  with  it  at 
his  peril,  for  there  is  no  presumption  of 
a  right  to  sell  it,  as  there  is  in  the  case 
of  an  executor.  In  the  former  case  the 
property  is  held  for  custody,  In  the  latter 
for  administration." 

In  the  case  of  Field  v.  Schieffelin,  7 
Johns.  Ch.,  150.  which  was  a  case  involv- 
ing the  right  of  a  guardian  of  a  minor  to 
sell  a  note  and  mortgage  which  Came  in- 
to his  possession  as  guardian,  aind  payable 
Co  him  as  such,  the  syllabus  is  as  follows: 
"A  guardian,  having  the  legal  pOwer  to 
sell  or  dispose  of  the  personal -estate  of  his 
ward,  in  any  manner  he  may  think  most 
conducive  to  the  purposes  of  his  trust,  to 


a  purchaser  who  deals  fairly,  has  a  right  to 
presume  that  he  acts  for  the  benefit  of  his 
ward,  and  is  not  bound  to  inquire  into 
the  state  of  the  trust;  nor  is  he  respons- 
ible for  the  faithful  application  of  the 
money,  unless  he  knew,  or  had  suflScient 
information  at  the  time,  that  the  guard- 
ian contemplated  a  breach  of  trust,  and 
intended  to  misapply  the  money;  or  was, 
in  fact,  by  the  •very  transaction  applying 
it  to  his  own  private  purpose." 

The  chancellor,  aftfer  reviewing  the 
then  cases  on  the  subject,  on  page  160, 
says:  **I  have  thus  looked  pretty  fully 
into  the  decisions  in  the  analagous  case 
of  a  purchase  from  an  executor  of  the 
testator's  assets;  and  they  all  agree  in 
this',  that  the  purchaser  is  safe,  if  he  is 
no  party  to  any  fraud  in  the  executor, 
and  has  no  knowledge  or  proof  that  the 
executor  intended  to  misapply  the  pro- 
ceeds, or  was  in  fact  by  the  very  trans- 
action applying  them  to  the  extinguish- 
ing of  his  own  private  debt." 

The  case  of  Strong  v.  Strauss,  40  Ohio 
St..  87,  is  cited  and  relied  upon  by  defend- 
ant in  error.  In  that  case  a  guardian 
sold  notes  made  payable  to  himself  as 
such  guardian.  The.  syllabus  is  as  fol- 
lows: "One  who  buys  such  notes  bear- 
ing on  their  face  the  marks  of  a  trust 
fund,  is  put  upon  inquiry;  and  if  he  buys 
,them  from  the  guardian,  under  circum- 
stances fairly  indicating  that  they  were 
.sold  against  the  interests  of  his  wards, 
he  gets  rio  title  from  the  guardian  who 
misapprppriates  the  proceeds  of  the  sale." 

It  appears  in  the  opinion  of  the  court 
and  facts  of  the  case,  that  the  notes  were 
sold  long  before  maturity,  for  less  than 
their  face  value,  and  under  a  statute  of 
this  state  authorizing  a  sale  only,  '*when 
for  the  interest  of  the  ward."  The 
guardian  acted  in  bad  faith  and  sold  the 
notes  for  purposes  of  his  own,  and  not 
for  the  benefit  of  the  wards.  The  court 
finds  that  the  defendant  at  the  time  he 
bought  the  notes  had  suflScient  warning 
to  put  him  upon  inquiry.  The  case 
therefore  falls  within  the  class  of  cases  in 
which  both  seller  and  purchaser  acted  in 
bad  faith,  and  in  such  cases  the  sale  is 
always  held  invalid  and  collusive.  In 
addition  the  power  of  a'  guardian  was 
limited,  by  statute  to  siales,"when  for  the 
interest  of  the  ward."  Of  this  statute 
the  purchaser  was  bound  to  take  notice, 
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and  see  to  the  proper  application  of  the 
money  paid  for  the  notes.  The  case  is 
therefore  not  in  conflict  with  the  cases 
which  hold  that,  at  common  law,  su«.h 
sales  may  be  made  when  the  purchaser 
acts  in  good  faith  without  notice,  but 
falls  within  the  class  of  cases  where 
there  is  bad  faith,  or  a  limitation  of  the 
power  of  sale  by  statute.  Even  in  that 
case  it  is  conceded  that  a- sale  in  all  re- 
spects fair  would  be  valid,  but  that  the 
purchaser  would  be  bound  to  exercise  a 
high  degree  of  caution  in  purchasing 
notes  representing  trust  funds. 

Therefore,  and  in  view  of  the  unbroken 
line  of  authorities,  the  power  and  right 
of  an  executor  or  administrator,  at  com- 
mon law,  to  sell  the  securities  of  the 
estate,  can  not  oe  questioned. 

How  stood  the  law  on  this  subject,  in 
this  state,  at  the  time  of  the  sale  of  the 
notes  in  question? 

Under  our  statutes,  an  executor  or^ad- 
ministrator  maj-  sell  the  personal  prop- 
erty of  the  estate  at  public  sale  without 
an  order  of  court.  Section  6076,  Re- 
vised Statutes. 

By  section  6074,  the  power  of  an  exe- 
cutor or  administrator  to  sell  promissory 
notes,  claims,  demands,  rights  of  action, 
bonds  and  stocks  belonging  to  the  deced- 
ent at  his  death,  is  taken  away,  except  as 
to  sale  of  desperate  claims,  ^nd  bonds 
and  stocks  necessary  to  be  sold  to  pay 
debts,  as  provided  in  section  6077,  and 
6080,  Revised  Statutes. 

Until  the  amendment  of  section  6162, 
February  18,  1891,  88  Ohio  Laws,  41.  and 
which  was  further  amended,  89  Ohio 
Laws,  148,  regulating  and  restricting  the 
sale  of  notes  taken  by  an  executor  or  ad- 
ministrator for  real  estate  sold  by  him, 
there  was  no  statute  in  this  state  in  any 
manner  abridging  the  power  of  an  exe- 
cutor or  administrator  to  sell  notes  taken 
by  him  in  the  course  of  his  administra- 
tion of  the  estate,  and  payable  to  him- 
self ill  his  representative  capacity;  and 
therefore  his  powers  of  sale,  as  to  such 
notes,  were  as  ample  as  at  connnon  law, 
until  February  18,  1891,  when  section 
6162  was  amended  as  above  stated. 

There  was,  therefore,  no  want  of  power 
in  the  administrator,  Kebler,  on  March 
11,  1887,  to  sell  the  notes  in  question  in 
good  faith  for  the  purpose  of  the  estate, 
or  in  bad  faith  for  purposes  of  his  own, 


provided  the  purchaser  acted  in  good 
faith  and  without  notice  or  knowledge  of 
the  bad  faith  and  wrongful  purposes  of 
the  admini.strator. 

The  petition  avers  that  the  sale  of  the 
notes  by  the  administrator  was  in  fraud 
of  the  rights  of  creditors  and  distributees, 
and  for  purposes  of  his  own;  but  there 
is  no  averment  that  Mr.  Jelke  had  notice 
or  knowledge  thereof,  or   in    any    wa)* 
acted  in  bad  faith.     Neither  do  the  facts 
found  by  the  court,  in  any  way  implicate 
Mr.  Jelke  in  the  wrongs  charged  against 
the  administrator,  and  there  is  no  testi- 
mony   in    the    bill  of  exceptions,  from 
which  notice  or  knowledge  could  be  in- 
ferred.    On    the    contrar>',    the  utmost 
good  faith  on  part  of  Mr.  Jelke  is  con- 
ceded.    He    paid    the    full  face  of  the 
notes,  and  interest  after  their  maturity, 
before  there  were  any  suspicions  against 
the  administrator;  and  at*  that  time,  the 
transaction  seemed  to  be  to  the  advan- 
tage of  the  estate,  as  it  served  to  realize 
the  full  amount  of  the  notes,  without  the 
trouble  and  expense  of  a  foreclosure  of 
the  mortgage,  or  collection  of  the  notes. 
Mr.  lelke,  Uierefore,  by  his  purchase,  ac- 
quired a  good  and-  indefeasible  title  to 
the    notes    and    mortgage  in   question. 
The  transaction  as  to  the  purchaser  6f 
the    notes    should  be  viewed    as  it  ap- 
peared at  its  date,  and  not  as  it  may  ap- 
pear    years     thereafter,    when    others, 
whose  sins  can  not  be  charged  against 
him,  have  gone  wrong. 

To  compel  Mr.  Jelke  to  si  rrender  the 
notes  and  mortgage  to  ■  the  same  estate 
from  which  he  purchased  them  in  good 
faith,  and  for  full  value,  without  return- 
ing to  him  his  purchase  money,  would 
certainly  be  uncon.scionable.  if  not  abso- 
lutely dishonest. 

Inasmuch  as  the  petition  fails  to  charge 
bad  faith  on  part  of  the  purchaser,  or  no- 
tice to  him  of  bad  faith  on  the  part  of  the 
administrator  in  the  sale  of  the  notes  and 
mortgage,  it  iails  to  state  a  cause  of  ac- 
tion against  the  purchaser ;  and  a  judg- 
ment lounded  upon  such  petition  should 
be  reversed,  and  a  general  demurrer  to 
the  petition  should  have  been  filed  and 
sustained. 

The  conclusion  is  that  the  judgment 
at  special  term  in  favor  of  defendant  be: 
low,  is  right,  not  on  the  ground  that  the 
title  to  the  notes  and  mortgage  had  vested 
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in  the  trustees,  -but  on  the  ground  that 
the  title  had  vested  in  Mr.  Jelke. 

With  these  views,  it  follows  that  the 
motions  to  make  new  parties  were  prop- 
erly overruled,  and  that  the  judgment  of 
the  general  term,  reversing  the  judgment 
of  the  special  term,  should  be  reversed, 
and  the  judgment  of  the  special  terih 
affirmed. 
.    Judgment  accordingly. 

(To  appear  in  51  Ohio  St.). 


PARTITION. 
Advancements  Made  by  an  Intestate. 


[  Supreme  Court  of  Ohio.] 
Parsons  et  al.  v.  Parsons  kt  al. 

In  the  partition  of  the  lands  of  an  intes- 
tate among  his  children  and  the  children  of  a 
deceased  son,  the  portiou  which  th(^  latter  in- 
herit should  be  charged  with  an  advancement 
made  to  their  father  by  such  intestate. 
r  Decided  March  26.  189o.) 

Error  to  the  circuit  court  of  Trun\- 
buU  county. 

This  case  was  tried  on  appeal  in  the 
circuit  court  in  Tnimbull  county.  On 
appropriate  issues  joined  in  a  suit  to  par- 
tition the  lands  of  George  Parsons,  who 
had  died  intestate,  and  upon  a  request 
that  its  conclusions  of  fact  be  stated 
separately  from  its  conclusions  of  law 
that  court  found  that  the  principal  plain- 
tiffs in  error,  were  the  children  and  heirs 
at  law  of  William  B.  Parsons,  who  was 
the  son  of  said  George  Parsons  ;  tJiat  on 


the  latter,  and  that  in  a  division  of  the 
estate  of  George  among  his  surviving 
children  and  his  said  grandchildren,  it 
should  be  taken  as  a  part  of  his  estate, 
and  charged  again.st  the  share  of  his 
grandchildren  tlierein. 

George  M.  Tut  tie  and  Charles  Fit  I  ins, 
for  Plaintiffs  in  Error. 

Washington  Hyde,  for  Defendants,  in 
Error. 

Shaitck,  J. 

i  There  is  no  inconsistency  in  the  find- 
ing of  the  circuit  court,  that  the  convey- 
ance from  George  Parsons  to  his  son, 
was  in  part  for  a  valuable  consideration, 
and  in  part  a  gift  by  way  of  advance- 
luent.  Fiiestone  v.  Firestone^  2  Ohio  St., 
415:  Swihart  et  aL  v  Shaioni  etaL,  2-4  do., 
48'2,  The  difference  between  the  con- 
sideration paid  and  the  value  of  the  land 
conveyed,  suggested  that  the  transaction 
involved  a  gift.  Of  its  probative  effect, 
it  is  sufficient  to  say  that  this  difference 
in  connection  with  other  evidence 
offered,  satisfied  the  circuit  court  that 
there  was  a  gilt  by  way  of.  advancement. 
In  a  learned  and  exhaustive  argument, 
counsel  for  the  plaintiffs  in  error  contend 
tliat  the  circuit  court  erred  in  charging 
their  share  of  the  estate  of  their  grand- 
father, with  a  gift  of  this  character  made 
to  their  father.  The  cases  cited  well  sus^ 
tain  the  proposition  that  according  to 
the  long  settled  and  consistent  policy  of 
this  state,  the  course  of  descents  is  pre- 
scribed exclusively  by  statute.  But  this 
is  a  rule  of  inheritence  and  not  a  rule  of 
construction.     It  dues  not  mean  that  in 


May  20, 187-1,  George  made  a  conveyance 

of  real  estate,  of  the  value  of  §4,040.00,  the  application  of  the  provisions  of  the 


to  William;  that  to  the  extent  of 
$2,846.00,  there  was  no  valuable  consid- 
eration therefor ;  that  to  that  extent  the 
conveyance  was  made  to  William  and 
received  by  him  as  a  part  of  his  expected 
share  of  his  father's  property,  at  the 
death  of  said  George ;  that  William  sold 
and  conveyed  said  lands  and  died  insol- 
vent, prior  to  the  death  of  his  father; 
that  the  principal  defendants  in  error 
are  the  children  of  said  George,  and, 
with  the  grandchildren  aforesaid,  are  his 
heirs  at  law. 

As  conclusions  of  law,  the  court  found 
that  to  the  extent  of  $2,846.00,  said  con- 
veyance from  George  to  William  should 
be  treated  as  an  advancement  made  to 


statute,  courts  .should  be  unmindful  of 
the  equality  of  inheritance  which  appear^ 
to  be  a  leading  object :  nor  that  regard 
should  not  l>e  had  to  all  statutory  pro- 
visions which  relate  to  the  subject 
matter. 

The  descent  of  the  estate  of  George 
Parsons,  in  view  of  his  intestacy  and 
the  supervisorship  of  .some  of  his  own 
children,  and  children  of  his  s<:)n.  William, 
who  had  died*  before  him.  is  determined 
by  the  provisions  of  section  41 6G,  Re- 
vised Statutes.  This  section  is  a  re- 
enactment,  without  substantial  change, 
of  section  seven,  of  the  act  of  March  14, 
1853,  to  regulate  descents.  It  provides 
that  the  estate  shall   so  descend,  **  that 
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the  legal  representatives  of  the  deceased 
child  *  *  '^  of  the  intestate,  shall  in- 
herit equal  parts  of  that  portion  of  the 
estate  to  which  such  deceased  child  * 
♦  would  be  entitled  if  such  de- 
ceased child  •■'  '•'  *  were  living." 
Manifestly,  this  section  introduces  the 
principle  of  representation,  for  the 
benefit  of  those  who  stand  in  the  position 
of  the  plaintiffs  in  error,  and  who  would 
otherwise  be  wholly  excluded  from  the 
inheritance.  The  section  was  under  con- 
sideration in  Dutoit  v.  Doyle  et  aL,  16 
Ohio  St.,  4U0,  where  the  principle  of 
representation  was  recognized,  and  made 
the  basis  of  the  conclusion,  that  in  cases 
of  this  character,  grandchildren  take  per 
stirpes,  and  not  per  capita.  To  the  repre- 
sentative character  with  which  they  are 
thus  clearly  invested,  representative 
rights  are  appropriate ;  and  full  effect 
should  be  given  to  the  provision  which 
defines  their  inheritance,  and  limits  it  to 
that  "portion  of  the  estate  to  which  such 
deceased  child  would  be  entitled  if  such 
deceased  child  were  living."  The  authori 
ties  cited  by  the  council  for  defendants  in 
error,  seem  to  sustain  the  conclusion 
for  which  he  contends,  and  which  is  well 
stated  in  Woender*s  Law  of  Administra- 
tion, §  o;)4 :  "A  sound  rule  seems  to  be, 
that  in  all  cases  where  grandchildren 
take  per  stirpes,  or  in  right  of  their 
parents,  they  take  subject  to  advance- 
ments to  their  parents,  but  not  so  when 
they  take  per  capita,  or  in  their  own 
right."  The  general  cour.se  of  decisions 
is  in  accord  with  Dutoit  v.  Doyle  et  aL, 
that  inheritance  by  representation  must 
be  per  stirpes,  so  that  the  rights  of  repre- 
sentatives ma3'  equal,  but  not  exceed, 
those  of  their  principal. 

The  provisions  quoted  from  the  statute 
of  descents  are  in  pari  materia  with 
those  of  S  S  4169,  et  seq.,  relating  to 
advancements.  It  is  contended,  upon 
the  one  hand,  that  the  latter  provisions 
support  the  conclusion  drawn  from  the 
statute  of  descents,  and  upon  the  other, 
that  their  terms  forbid  the  charging  of 
an  advancement  to  the  reptesentatives  of 
him  to  whom  it  was  made.  The  pro- 
visions directly  applicable  are  those  of 
S  4169. 

**If  any  estate,  real  or  personal,  has 
been  given  by  any  intestate  in  his  life- 
time as  an  advancement  to  any  child  or  I 


children  of  such  intestate,  or  their  de- 
scendants, it  shall  be  considered  and  held 
to  be  a  part  of  the  estate  of  the  intestate 
so  far  as  it  regards  the  division  and  dis- 
tribution thereof,  among  his  or  her  chil- 
dren, or  their  descendants,  and  shall 
be  taken  by  such  child  or  children,  or 
their  descendants,  towards  his  or  her 
share  of  the  estate  of  the  intestate." 

Against  the  soundness  of  the  conclu- 
sion of  the  circuit  court,  it  is  urged  that 
our  statute  cf  .1853  is  derived  from  that 
of  -Massachusetts,  passed  in  1835, 
that  section  11  of  the  statute  of  that 
state,  which  clearly  provides  that  the 
representative  of  an  advanced  heir 
shall  be  charged  as  though  the  ad- 
vancement had  been  made  directly  to 
them,  was  admitted  from  our  statute,  and 
that  this  omission  indicates  the  intention 
that  a  different  rule  should  obtain  here. 
But  sections  6  and  11  of  that  statute, 
relate  to  the  same  subject  matter,  that 
is,  a  description  of  the  persons  against 
whom  an  advancement  shall  be  charged. 
The  section  of  our  statute  above  quoted 
is  manifestly  more  comprehensive  than 
either  section  of  the  Massachusetts  stat- 
ute, and  its  provisions  clearly,  show  an 
intention  to  combine  in  one  section  all 
the  -provisions  relating  to  the  precise 
subject.  It  may  be  that  perspicuity  has 
not  followed  condensation ;  but  an  analy- 
sis of  the  section  shows  that  the  advance- 
ment to  which  effect  is  given  is  an  ad- 
vancement to  any  child  or  children  of 
the  intestate,  or  their  descendants;  the 
effect  is  that  it  shall  be  charged  against 
such  child  or  children,  or  their  descend- 
ants, when  there  is  a  division  or 
distribution  of  the  estate  of  the  intestate, 
whether  among  his  children  or  their  de- 
scendants. The  comprehensive  terms  of 
tht  .section  show  that  the  legislature  had 
in  view  the  equality  of  inheritance  which 
is  made  prominent  in  the  general  scope 
of  the  statutes,  and  that  it  intended,  for 
the  purpose  of.  attaining  it  in  cases  of 
this  character,  that  the  "portion"  of  a  de- 
ceased child  should  be  charged  with  ah 
advancement  made  to  him,  though  the 
portion  should  be  inherited  ^y  his  repre- 
sentitives. 

The  judgment  of  the  circuit  court  ac- 
cords with  this  view,  and  it  will  be  af- 
firmed. 

(To  appear  in  51  Ohio  St.) 
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A  siiit  involving  $30,000  damages  for  the 
loss  of  an  arm  was  filed  in  the  supreme  court 
Tuesday,  coming  up  from  Mahoning  county. 
Christopher  Theide  is  the  plaintiff  and  the 
Pittsburg  and  Western  Railroad  compan}'  the 
defendant.  The  lower  courts  decided  against 
Theide  and  in  favor  of  the  railroad  company, 
and  he  appeals.  The  same  case  has  been  taken 
into  the  United  States  courts. 


There  is  a  probability  that  the  school  board 
of  Lancaster  will  have  to  declare  the  election 
of  the  three  janitors  and  truant  officer  illegal, 
as  they  did  not  comply  with  the  statute  regard- 
ing organization.  At  the  meeting  on  April  19, 
these  officers  were  elected  before  the  clerk, 
who  slfould  have  been  elected  first,  as  directed 
by  the  statute,  and  as  the  rules  were  not  lived 
up  to  the  elections  are  not  considered  legaL 
It  is  likely  a  new  election  will  be  necessary. 


Hon.  Frank  E.  Dellenbaugh,  the  appointee 
to  succeed  Judge  Hutchins,  assumed  the  duties 
of  common  pleas  judge,  at  Cleveland,  in  the 
criminal  court  room  last  Monday  morning. 
When  he  went  upon  the  bench  he  found  a 
baf  ket  of  beautiful  roses  and  Easter  lillies  on 
the  desk  in  front  of  him.  The  immense  bou- 
quet towered  high  in  the  air  and  bore  a  card 
inscribed  as  follows : 

"  Prank  in  name  and  frank  in  act. 
Honored  in  title  and  in  fact. 
In  judgment  sound  and  wide  in  law, 
We  welcome  you.  Judge  Dellenbaugh, 
"  From  everybody  on  the  eighth  floor.  So- 
ciety for  Savings  Building." 

The  eighth  floor  of  that  building  is  where 
Judge  Dellenbaugh's  office  is  situated. 
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The  Franklin  county  commissioners  have 
ordered  Mr.  L.  B.  Tussing  to  carry  the  Brice 
free  pike  case  to  the  supreme  court 


Frederick  Schneider,  of  Columbus,  has 
brought  suit  against  Julius  Kremer  to  recover 
$6,000,  the  former's  son  having  been  bitten  by 
Kremer' s  dog. 

Disbarment  proceedings  have  been  com- 
menced against  Charles  E.  Swadener,  a  prom- 
inent Dayton  attorney.  He  is  charged  with 
embezzlement 

The  suit  of  Homer  M.  Agler,  administrator, 
to  recover  $10,000  from  the  Panhandle,  is  being 
heard  by  Judge  Badger,  at  Columbus,  this 
week. 


The  case  of  J.  C.  Wilson  against  J.  F.  Cook, 
sheriff,  was  argued  in  the  first  division  of  the 
supreme  court  Wednesday.  The  case  comes 
from  Payette  county,  and  it  is  an  action  to  re- 
cover damages  on  a  piece  of  real  estate  in 
Paint  township.  A  judgment  of  |8,637.9i  is 
involved. 


.  Jacob  Loehner,  who  lives  in  Green  township 
near  Akron,  next  to  a  Methodist  church,  has 
been  arrested,  charged  with  violating  the  Sun- 
day observance  law.  Loehner  offended  the 
churoh  people  by  sowing  oats  in  a  field  adjoin- 
ing the  church,  while  they  were  going  to  their 
usual  Sunday  morning  meeting. 


William  Augustus  Lippert,  who  was  extra- 
dited from  the  United  States,  after  having  been 
arrested  in  Cincinnati,  on  December  26,  1894, 
charged  with  having  committed  forgeries  to 
the  amount  of  $843,075,  in  Cape  Colony,  during 
the  years  1889  and  1890,  has  been  sentenced  to 
seven  years'  penal  servitude  at  Cape  Town. 


Thomas  E.  Beall,  of  Columbus,  sues  the 
Worthington,  Clintonville  and  Columbus  Street 
Railway  company  to  recover  $5,000  damages. 
> He  says  on  March  27,  1895,  he  entered  a  car  to 
ride  to  Worthington,  duly  paying  his  fare.  The 
conductor,  William  Owen,  is  charged  with  as- 
saulting plaintiff,  striking  him  in  the  face  and 
left  eye.  The  plaintiff  says  tliere  was  no  occa- 
sion for  the  assault  and  asserts  that  by  the  pre- 
payment of  the  regular  fare  the  company 
became  responsible  for  the  actions  of  its  em- 
ployee. Eamhart  8l  Swartz  are  plaintiff's  at- 
torneys. 


A  suit  was  begun  in  common  pleas  court  at 
Cadiz.  Wednesday,  to  set  aside  the  will  of  the 
late  Ruth  Kent,  who  was  worth  over  $50,000. 
She  left  the  bulk  of  her  estate  to  one  or  two 
heirs  Who  stood  by  her  in  her  last  illness,  and 
the  remainder  ask  for  a  share.  Over  two  hun- 
dred witnesses  have  been  called. 


John  and  Simon  Schlaffley  and  Lewis  Kline, 
prominent  merchants  of  Mt  Eaton,  on  trial  at 
Wooster  for  burglary,  were  acquitted.  They 
were  indicted  for  breaking  into  the  residence 
of  Lizzie  and  Maggie  Buck  waiter,  and  mal- 
treating them  in  an  efibrt  to  make  them  tell 
where  their  money  was  secreted.  The  women 
swore  positively  that  the  accused  were  the 
men.    The  accused  established  an  a/M, 


The  last  will  and  testament  of  the  late  Mrs. 
Ann  Quinn  was  probated  at  Ti£Sn  Wednesday, 
and  is  peculiar  because  of  its  length,  being 
the  longest  ever  probated  in  that  county.  The 
deceased  made  bequests'  to  fifty  relatives  in 
this  country  and  Ireland,  the  sums  ranging 
from  $50  to  $15,000.  She  was  a  devout  Cath- 
olic and  for  the  repose  of  her  soul  at  least  half 
a  dozen  priests  in  this  locality  received  1100 
eacK 


The  jury  in  the  suit  of  The  Dueber  WaUk 
Case  Company  v.  The  American  Waich  Com- 
pany, which  is  composed  of  the  Waltham,  El- 
gin. Bay  State,  Brooklyn,  Seth  Thomas  and 
several  other  watch  and  >v&tch  case  manufac- 
turing companies,  announced  Wednesday  in 
the  New  York  circuit  court,  that  it  was  unable 
to  agree.  The  suit  was  for  $500,000  damages 
brought  on  the  grounds  of  conspiracy.  The 
Dueber  company  claimed  that  the  American 
Watch  company  was  a  trust,  and  that  it  boy- 
cotted every  firm  that  bought  from  the  Doeber 
company. 

In  the  supreme  court  Wednesday,  was  argued 
the  case  of  Elizabeth  A,  Mcllvain  v.  Norris  N 
Leyman  and  others,  involving^  $8,000  in  money 
and  the  allegation  of  a  fraud.  Congressman- 
elect  Kerr  was  the  defendant  in  «Tor,  the  argu- 
ment for  plaintiff  being  made  by  Judge  Dirlan. 
The  second  case  was  that  of  E*rA  V.  Dean 
against  the  Commercial  Gazette  company,  an 
action  for  $25,000  damages.  The  lower  court 
of  Hamilton  county  failed  to  find  that  Dean 
had  been  damaged,  and  decision  was  rendered 
for  the  paper.  John  F.  FolletJ  represented  the 
plaintiff  and  Thornton  and  Hinkel  the  defend- 
ant in  error. 
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Judge  Seaman,  of  the  United  States  court  at 
Milwaukee,  has  decided  the  libel  case  of  J.  H. 
Norton  against  the  schooner  Richard  Wina- 
low,  in  which  it  is  held  that  vessels  used  for 
winter  storage  are  classed  as  warehouses 
simply. 

In  the  case  of  L.  /.  O' Toole  v.  W,  P,  Spicer, 
at  Watertown,  Iowa,  for  homestead  entry, 
where  both  parties  settled  simultaneously  on 
the  land  in  question.  Secretary  Smith  has  de- 
cided that  it  must  be  sold  to  the  highest  bid- 
der. This  establishes  a  new  principle,  a  sim- 
ilar one  never  having  come  up  for  decision. 


Judges  Woods  and  Jenkins,  of  the  United 
States  circuit  court  at  Chicago,  have  made  an 
order  formally  assigning  Judge  Bunn,  of  Wis- 
consin, to  preside  over  the  Debs  conspiracy 
case  on  May  6.  The  clerk  of  the  court  will 
summon  a  venire  of  150  men  from  which  to 
select  the  jury  for  the  trial.  Two  hundred 
were  called  at  the  previous  trial,  but  not  over 
half  wt-re  passed  upou  when  the  jury  was 
completed. 

The  postoffice  department  at  Washington 
has  given  a  prominent  busineAs  man  of  Co- 
lumbus the  option  to  pay  a  sum  imposed  as  a 
fine  for  the  misuse  of  the  United  States  mails 
or  to  stand  arreat  and  tri^  for  the  offense. 
The  penalty  is  prescribed  for  sending  circu- 
lars through  the  mails  at  circular  rates  to 
which  were  added  two  or  three  lines  of  writ- 
ing. Under  the  rules  these  should  have  gone 
at  letter-postage  rates.  Owing  to  the  evident 
fact  that  the  offense  was  committed  either 
through  ignorance  or  inadvertence,  rather 
th  n  with  intent  to  defraud,  the  name  of  the 
mail  was  withheld  from  the  public. 


A  new  issue  may  be  raised  in  the  case  of  Dr. 
Buchanan,  the  New  York  murderer,  in  conse- 
quence of  the  reprieve  granted  by  Governor 
Morton.  It  is  argued  now  that  Buchanan  can- 
not be  legally  executed  next  week,  inasmuch 
as  the  time  for  his  execution  was  fixed  for 
some  day  this  week.  The  case  of  murderer 
Hallenger,  of  Jersey  City,  who  received  a  stay 
on  the  day  before  his  execution,  and  who  had 
to  be  resentenced  before  he  could  be  executed, 
is  cited.  Warden  Sage  says  he  will  be  guided 
by  the  opinion  of  the  attorney-general  in  the 
matter.  If  Buchanan  will  have  to  be  re- 
sentenced because  the  time  fixed  for  his  execu- 
tion has  passed  he  will  not  die  probably  for 
six  weeks. 


Argument  on  the  application  for  a  writ  for 
the  removal  of  Collis  P.  Huntington,  presi- 
dent of  the  Southern  Pacific  Railroad  com- 
pany, to  California  on  the  charge  of  having, 
violated  the  interstate  commerce  law,  which, 
was  to  have  been  heard  before  Judge  Brown  in 
the  United  States  district  court  at  New  York, 
Thursday,  has  been  adjourned  until  May  1,  by 
mutual  consent  of  counsel. 


.^  At  Jefiferson,  Ohio,  a  lawsuit  in  which  the 
administrator  of  the  estate  of  Frank  Beckwith 
demanded  $10,000  from  the  Lake  Shore  and 
Michigan  Southern  Railroad  company  for  kill- 
ing Beckwith  resulted  in  a  verdict  for  the  de- 
fendant Thursday.  Beckwith  was  ejected  from 
the  accommodation  train  in  April,  189*2,  while 
en  route  from  Geneva  to  Saybrook,  and  was 
run  down  and  killed  soon  afterward  hy  fast 
train  No.  4,  his  mangled  remains  being  found 
on  the  pilot  of  the  engine  when  the  train 
reached  Ashtabula.  Evidence  was  introduced 
that  Beckwith  was  drunk  at  the  time. 


Judges  Riner,  of  Wyoming,  and  Dundy,  of 
Nebraska,  overruled  a  demurrer  in  the  federal 
court,  ut  Lincoln,  Tuesday,  in  the  case 
of  the  receiver  of  the  Capital  National 
bank  against  stockholders  to  recover  dividends 
unlawfully  paid.  Both  judgments  agree  and 
hold  that  the  statute  of  limitations  runs 
against  such  a  claim,  and  the  case  is  dismissed. 
A  court  in  Colorado  and  at  Indianapolis  held 
that  ^uch  an  action  could  be  maintained.  This 
has  been  regarded  as  a  most  important  case. 
The  decision  was  by  Judge  Riner  and  favors 
the  stockholders 


A  sequel  to  the  disastrous  failure  for  foOO,- 
000  of  G.  A.  Hiidd  &  Co.,  the  well  known  hide- 
dealers  doing  business  in  Cleveland,  was 
furnished  Tuesday,  at  Elyria,  by  the  filing  of 
a  suit  for  money  foreclosure  of  mortgage  and 
equitable  relief,  by  Mr.  Henry  E.  Mussey,  late 
of  the  firm  of  G.  A.  Budd  &  Co.,  against  Geo. 
A.  Budd,  his  former  partner.  The  amount 
claimed  by  Mr.  Mussey  is  $12,500,  and  set  forth 
in  three  causes  of  action.  The  amount  is 
claimed  on  a  promissory  note  given  by  Mr. 
Budd  and  signed  G.  A.  Budd  &  Co.,  and  a  bill 
of  exchange  drawn  by  Mr.  Budd  on  G.  A.  Budd 
&  Co..  of  Cleveland,  for  f7,500,  which  was  in- 
dorsed, accepted  and  payable  at  the  National 
Bank  of  Elyria.  The  foreclosure  of  a  mort- 
gage given  by  Mr.  Mussey  covering  city  prop- 
erty here  iff  prayed  for. 
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Mrs.  Dora  Sandoe-Bachmann,  of  Columbus, 
as  attorney  for  Hiram  P.  McKnight,  the  Wood 
county  forger,  appeared  in  the  supreme  court 
Thursday  and  argued  for  a  writ  of  habeas  cor- 
pus for  him.  McKnight  has  made  frequent 
efforts  to  secure  an  unconditional  release  by 
habeas  carpus.  He  was  extradited  in  1892  from 
New  York  to  answer  a  charge  of  forgery  in 
Wood  county,  but  was  tried  for  another  offense 
than  that  for  which  he  was  extradited.  Another 
ground  upon  which  the  application  for  habeas 
corpus  was  based  was  that  he  was  not  assigned 
counsel  as  is  the  custom  when  an  indigent 
prisoner  pleads  not  guilty.  McKnight  elected 
to  defend  himself,  as  he  was  an  attorney,  but 
he  does  not  hesitate  to  take  advantage  of  the 
technicality  suggested  and  claims  that  he  was 
out-talked  by  able  attorneys  appointed  to 
assist  the  prosecution.  He  made  application 
once  to  the  supreme  court  and  was  permitted 
to  argue  his  own  case,  but  the  motion  for  leave 
to  file  a  petition  in  error  to  the  circuit  court  of 
Wood  county  was  refused.  He  then  went  to 
the  Franklin  county  probate,  common  pleas, 
and  circuit  court  in  turn  and  was  denied  habeas 
corpus.  His  next  effort  was  before  the  United 
States  circuit  court  at  Cincinnati,  but  this 
court  refused  the  application  for  the  reason 
that  the  applicant  had  never  asked  the  state 
supreme  court  to  pass  upon  his  case.  The 
prisoner  then  went  before  the  United  States 
supreme  court  at  Washington,  where  the  appli- 
cation was  resisted  by  Attorney-General  Rich- 
ards and  disallowed  for  the  same  reason  as- 
signed by  the  United  Stotes  circuit  court  at 
Cincinnati.  The  state  supreme  court  allowed 
the  writ  and  made  it  returnable  May  2,  1895, 
at  9  A.  M.,  and  the  prisoner  will  at  last  get  a 
hearing.  It  is  the  ticst  time  a  woman  attorney 
has  appeared  before  the  supreme  court. 


The  United  States  supreme  court  has  made 
an  order  for  consideration  on  May  6,  of  the 
question  of  a  rehearing  of  the  income  tax 
positions.  A  full  bench  is  expected  at  that  time, 
and  in  that  event  an  oral  argument  by  two 
counsels  on  a  side  will  be  heard.  This  argu- 
ment, it  is  expected,  will  iiclude  the  extent  to 
which  the  rehearing  shall  go;  that  is,  whether 
it  shall  be  confined  merely  to  the  point  on 
which  the  court  was  evenly  divided,  the  con- 
stitutionality of  the  income  tax  law  as- a  whole, 
or  whether  the  whole  question  shall  be  re- 
opened and  new  argument  made  on  the  ques- 
tion of  whether  or  not  rents  are  exempt  from  I 
the  taxation  as  to  which  there  was  a  clear! 


majority  of  the  court  against  this  feaitnre  of  the 
tax. 

The  usual  practice  with  regard  to  petitions 
for  rehearing  is  to  grant  them  upon  the  motion 
of  one  of  the  members  of  the  court  who  has 
concurred  in  the  decision  already  made,  and  it 
is  understood  that  the  decision  of  the  court  to 
a  departure  from  an  almost  unbroken  custom 
of  deciding  upon  the  advisability  of  rehearings 
without  inviting  further  suggestion  from 
counsel  than  is  contained  in  brief  written  state- 
ments, is  due  to  the  appreciation  which  the 
members  have  of  the  vast  importance  of  the 
income  tax  rases,  and  to  their  desire  to  have  it 
understood  by  the  public  that  they  are  not  dis- 
posed to  place  any  obstacle  in  the  way  of  the 
fullest  possible  presentation  of  the  case. 

The  decision  of  the  cpurt  to  permit  an  oral 
argument  on  the  motion  for  a  rehearing  in 
these  cases  was  leased  upon  information  re* 
ceived  by  the  chief  justice  direct  from  Justice 
Jackson,  indicating  the  probability  of  his  being 
able  to  attend  upon  the  sitting  of  the  court 
early  in  May. 


SUPKSMS  COURT  OF  OHIO. 
Official  Report  of  Cases  Decided. 

Tuesday,  April  tS,  1S96, 
Causes  on  the  General  Docket  to  and  includ- 
ing No.  3465,  are  called  and  marked  submitted. 
General  Docket. 
No.  2604.    The  Commercial  National  Bank 
v.  Minnie  E.  Wheelock.    Error  to  the  circuit 
court  of  Cuyahoga  county. 
Shauck,  J. 

1.  A  deed  executed  during  the  duress  of 
the  grantor  is  not  void,  but  voidable  only. 

2.  On  the  trial  of  issues  joined  hy  a  denial 
of  the  petition  of  the  grantor,  alleging  that  the 
deed  was  executed  under  duress,  neither  party 
is  entitled  to  demand  a  jury. 

Judgment  of  the  circuit  court  reversed,  and 
that  of  the  common  pleas  affirmed. 

3203.    John  M.  Morgan  v.  Isaiah    Hudnell. 
Error  to  the  circuit  court  of  Ross  county. 
Spear,  J. 

1.  The  owner  of  a  domestic  animal  is  not  in 
general  liable  for  an  injury  committed  by  such 
animal  while  in  a  place  where  it  rightfully  may 
be,  unless  it  is  shown  that  the  animal  was 
vicious  in  the  particular  complained  of,  and 
that  the  owner  had  notice  of  such  vicious 
propensity. 

2.  But  if  the  animal  breaks  into  the  close 
of  another,  and  there  damagjes  the  real  or  per- 
sonal property  of  the  one  in  possession,  the 
owner  of  the  trespassing  animal  is  liable  with- 
out reference  to  whether  or  not  such  animal 
was  :^cious  and  without  reference  to  whether 
such  propensity  was  known  to  the  owner. 

3.  One  tenant  in  common  of  a  pasture  field 
may  maintain  an  action  against  the  owner  of  a 
domestic  animal  which  breaks  into  the  field  and 
injures  the  live  stock  of  such  tenant  rightfully 
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grazing^  therein ;  and  the  other  tenants  are  not 
necessary  parties  to  such  action. 

Judgment  affirmed. 

4342.  The  Lake  Shore  and  Michigan  South- 
em  Railway  Company  v.  William  Salzman. 
Error  to  the  circuit  court  of  Williams  county. 
BURKBT,J. 

A  railroad  company  is  under  obligation  to 
give  snch  care  to  a  passenger,  who  becomes 
sick  on  its  train,  as  is  fairly  practicable,  with 
the  facilities  at  hand,  without  thereby  unduly 
delaying  its  train,  or  unreasonably  interfering 
with  the  safety  and  comfort  of  -its  other  pas- 
sengersii 

Judgment  affirmed. 

2866.  The  Board  of  Trustees  of  the  Ohio 
State  University  v.  Henry  H.  Cuppett  and  Da- 
vid L.  Webb.  Error  to  the  circuit  court  of 
Scioto  county. 

WlIXIAMS,  J. 

1.  The  construction  given  to  a  federal  stat- 
ute by  the  supreme  court  of  the  United  States, 
is  binding  upon  the  state  courts. 

-  2.  The  cession  of  the  "  unsurveyed  and  un- 
sold" lands  in  the  Virginia  Military  District  to 
the  state  of  Ohio,  by  the  act  of  congress  ap- 
proved February  18,  1874,  was  a  grant  in  pre- 
senti,  and  vested  the  title  to  the  lands  in  the 
state  at  the  date  of  the  act,  subject  only  to  the 
right  of  bona  fide  settlers  to  preempt  portions 
occupied  by  them  not  exceeaing  the  quantity 
named  in  the  act 

3.  Entries  and  surveys  of  lands  in  the  Vir- 
ginia Military  District  which  were  made  prior 
to  January  1, 1852,  but  the  survey  not  returned 
to  the  proper  department  until  after  that  date, 
became  void,  and  all  rights  under  them  ex- 
tinguished ;  the  lands  covered  by  them  were, 
in  contemplation  of  law,  "  unsurveyed  "  lands, 
when  the  act  of  cession  to  the  state  took  effect, 
and  Uie  indefeasible  title  thereto  vested  in  the 
state  under  that  act 

4.  Such  entries  and  surveys  are  not  within 
the  operation  of  the  act  of  congress  of  March 
3, 1855,  allowing  the  further  time  of  two  years 
from  the  passage  of  that  act  for  making  and 
returning  surveys  to  the  general  land  office. 

5.  A  patent  issued  upon  such  void  survey, 
after  the  lands  were  ceded  to  the  state,  cannot 
impair  or  affect  its  title,  or  that  of  any  one 
claiming  under  it  by  valid  graht;  nor  have  the 
acts  of  congress  of  May  27,  1880,  and  August 
7,  1882,  or  either  of  them,  such  operation,  their 
purpose  and  effiect  being  not  to  create  new 
rights,  but  to  preserve  those  already  existing, 
wnen  the  act  of  cession  was  passed. 

Judgment  reversed,  and  cause  remanded. 

Bradbury  and  Burkbt,  JJ.,  dissent 
4401.    George    A.    Root    v.  The    Board   of 
Education  of  Cincinnati    Error  to  the  court 
of  common  pleas  of  Hamilton  county. 

MlNSHAIX,  C  J. 

1.  It  is  competent  to  the  legislature  to  pro- 
vide for  the  creation  of  a  special  taxing  dis- 
trict ;  but,  in  such  case,  the  tax  must  be  levied 
by  a  uniform  rule  on  all  property  in  the  dis- 
trict 


2.  The  act  of  the  general  assembly,  to  pro- 
vide higher  education  in  counties  containing 
cities  of  the  first  grade  of  the  first  class,  passed 
May  21,  1894  (91  Ohio  Laws  842),  is  unconstitu- 
tional and  void,  by  reason  of  the  want  of  uni- 
formity in  the  mode  provided  for  levying  the 
requisite  tax  contained  in  the  second  section 
of  the  act 

Judgment  affirmed. 

3845.  City  of  Cincinnati  v.  Larz  Anderson. 
Error  to  circuit  court  of  Hamilton  county. 

Suit  brought  to  enjoin  an  assessment  made 
to  meet  the  costs  and  expensed  of  the  condem- 
-nationof  land  for  a  street  improvement,  on  the 
ground  that  the  condemning  ordinance  was  ir- 
regularly adopted,  and  that  the  property  as- 
sessed did  not  abut  on  the  improvement,  tlie 
mode  of  assessment  adopted  being  by  the  front 
loot.  The  case  was  appealed  to  the  circuit 
court,  and  judgment  rendered  for  the  plaintifr, 
upon  a  hearing  of  the  cause. 

By  the  Court. 

We  agree  with  the  opinion  of  the  circuit 
court,  as  announced  in  another  case,  that  the 
fact  that  resolutions  declaring  it  necessary  to 
improve  several  streets  are  voted  on  together  in 
council,  without  any  separation  or  division  of 
the  question  as  to  each,  does  not  impair  the 
validity  of  the  assessments  levied  thereunder. 
They  come  within  the  reason,  and  spirit  of  the 
curative  law  of  January  11,  1893  (90  Ohio  Laws, 
6).  This  is  in  accordance  with  recent  holdings 
of  this  court  in  similar  cases.  But  as  the  prop- 
erty of  the  defendant  in  error,  Andersou,  is 
found  by  the  court  not  to  abut  upon  the  im- 
provement, the  judgment  of  the  circuit  court 
IS,  upon  the  authority  of  Cincinnati  v.  Batsche^ 
33  W.  L.  B.,  161— affirmed. 

4489.  The  State  ex  rel.  Mines  v.  John  Wood, 
Turnkey  Montgomery  county.  Error  to  the 
common  pleas  of  Montgomery  county. 

By  thb  Court. 

Held:  That  sections  5189a  and  5189^,  Re- 
vised Statutes  as  enacted  April  6,  1892  (89 
Ohio  Laws,  222),  are  not  repealed  so  far  as  they 
relate  to  Montgomery  county,  by  the  act  of 
April  24,  1893  (90  Ohio  Laws,  264),  nor  by  any 
subsequent  statute.  The  rule  of  construction 
stoted  in  State  v.  Brewster,  39  Ohio  S.,  653,  is  a 
general  one,  and  not  to  be  applied  so  as  to 
defeat-  the  manifest  intention  of  the  legisla- 
ture. 

Judgment  affirmed. 

2689. '  George  A.  Wintermute  et  al.  v.  Mary 
Brown.  Error  to  the  circuit  court  of  Knox 
county.    Judgment  affirmed. 

2704.  S.  M.  Collins  v.  Hartman  Miller. 
Error  to  the  circuit  court  of  Shelby  county. 
Upon  the  uncontradicted  testimou]^  iti  the  case, 
and  particularly  that  of  the  plaintiff  below, 
Hartman  Miller,  he  is  not,  upon  the  authority 
of  Trimble  v.  Doty,  16  Ohio  State,  118,  and 
of  Pride  V.  Andrew,  61  Ohio  SUte,  405,  entitled 
to  any  relief.  The  cause  is  therefore  reversed 
and  remanded  for  further  proceedings. 

2706.    D.  K.  Norton  &  Sons  v.  Henry  Heyns. 
Error  to  the  circuit  court  of  Hamilton  county. " 
Judgment  affirmed. 
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2716.  M.  Weil  et  al.  v.  Albert  J.  Gilchrist 
Error  to  the  circuit  court  of  Cuyahoga  county. 
J  udgment  affirmed. 

2730.  Godfrey  Schauweker  v.  Wellington 
Still  well.  Error  to  the  circuit  court  of  Holmes 
county.    Judgment  affirmed. 

3353.  Nathaniel  Williams  et  al.  v.  Abram 
Swartz.  Error  to  the  circuit  court  of  Summit 
county.  Judgment  reversed,  and  judgment 
for  defendant'below  in  second  cause  of  action. 

3401.  The  Northwestern  Ohio  Natural  Gas 
Company  v.  Jacob  E.  Scheibley  et  al.  Error 
to  the  circuit  court  of  Lucas  county.  Judg- 
ment affirmed. 

3418.  Frederick  G.  Sheppard  et  al.  v.  John 
D.  Lindsay  et  al.  Error  to  the  circuit  court  of 
Hamilton* county.    Judgment  affirmed. 

3844.  The  City  of  Cincinnati  et  al.  v.  Crank 
Richer  et  al.  Error  to  the  circuit  court  of 
Hamilton  county.    Judgment  affirmed. 

3846.  The  City  of  Cincinnati  et  al.  v. 
Thomas  McDonald,  etc.  Error  to  the  circuit 
courl  of  Hamilton  county.  Judgment  affirmed. 

3847.  The  City  of  Cincinnati  et  al.  v.  M.  R. 
Coney  et  al.  Error  to  the  circuit  court  of 
Hamilton  county.    Judgment  ffirmed. 

4351.  The  Pittsburg  and  Lake  Erie  Railroad 
Company  v.  Robert  E.  Johnson's  admx.  Error 
to  the  circuit  court  of  Mahoning  county.  Judg- 
ment affirmed.  Shauck,  Burket  and  Spear,  JJ., 
dissent. 

Motion  Docket 

2392.  The  State  of  Ohio  ex  reL  L.  McCrillis 
et  al.,  Infirmary  Directors,  Huron  county,  v. 
George  Bargus  et  al.,  Commissioners.  Huron 
county.  Motion  by  relator  to  advance  cause 
No.  4462,  on  the  general  docket  Motion  al- 
lowed.   Cause  submitted  on  briefs 

2398.  Paul  J.  Engelman,  administrator,  v.  The 
L.  S.  &  M.  S.  Railway  Company.  Motion  by 
plaintiff  to  advance  cause  No.  4309,  on  the  gen- 
eral docket.  Motion  allowed.  Briefs  to  be 
filid  withm  rules. 

SM)9.  John  Robeson  et  al.  v.  Jacob  Landis 
et  al.  Motio»i  by  defendants  to  advance  cause 
No.  3S<)4,  on  the  general  docket.  Motion  al- 
lowed.   Briefs  to  be  filed  within  rules. 

*J4(K).     George  W.   Havens,  assignee,  et  al.  v. 

Thomas  Harton,  Jr.     Motion  b>  plaintiff  to  ad- 

ViMice  cause  No.  3l>90,   on  the  general  docket 

.   ;RI(>tio!i   allowed.      Briefs  to  be    filed    within 

rules. 

2101.  The  State  of  Ohio  v.  Dennis  Kelly. 
Motion  by  defendant  to  advance  cause  No. 
4i77,  on  the  general  docket  Motion  allowed. 
Hriefs  to  be  filed  within  rules. 

'.i  102.  Marshall  S.  Burdge  v.  The  State  of 
Ohio.  Motion  for  leave  to  file  a  petition  in  er- 
roT  to  the  court  of  common  picas  of  Marion 
Cf)unt>;.  Motion  allowed,  Bnefs  to  be  filed 
within  rults. 

210:5.  The  State  of  Ohio  ex  rel.  Attorney 
General  v.  James  C.  Parker  et  al.  Motion  by 
rcl.itor  to  advance  cause  No.  4491,  on  the  gen- 
eral docket.  Motion  allowed  and  cause  sub- 
mitted on  briefs. 


New  Cues. 

Causes  filed  in  the  supreme  court  of  Ohio 
since  April  17,  1895. 

4495.  Augustus  J.  Pranic,  auditor,  et  al.  v. 
The  State  of  Ohio  ex  rel.  S.  I.  Bean,  Trcas.,  et 
al.  Error  to  the  circuit  court  of  Athens  county. 
J.  P.  Wood  for  plaintiff;  J.  M.  McGillivray  and 
W.  E.  Peters  for  defendant 

4496.  August  J.  Frame,  auditor,  etc,  et  al.  v. 
The  State  ot  Ohio  ex  rel.  Wni.  James,  Treas.,  et 
al.  Error  to  the  circuit  court  of  Athens  count)*. 
Same  attorneys  as  in  4495. 

4497.  Lydia  Miles  v.  The  Mechanics*  Building 
and  Loan  Company  Error  to  the  circuit  court 
of  Richland  county.  Donnell  &  Marriott  for 
plaintiff ;  Bell,  Brinkerhoff  and  M.  for  defend- 
ant 

4498.  Susan  A.  Winslow  for,  etc.,  et  al.  v.  Thfe 
City  of  Cincinnati  et  al.  Error  to  the  circuit 
court  of  Hamilton  county.  W.  M.  Ampt  for 
plaintiff;  Corporation  Counsel  for  defendant 

4499.  D.  Shannahan  et  al.  v.  Amos  B.  Cole. 
Error  to  the  circuit  court  of  S»cioto  countj*. 
Thompson  &  Newman  for  plaintiffs;  H.  \V. 
Earn  ham  and  T.  C.  Anderson  for  defendant. 

4500.  John  Hersh  et  al.  v.  The  Commission- 
ers of  Putnam  County  et  al.  Error  to  the  cir- 
cuit court  of  Putnam  county.  Bailey  &  Bailey 
for  plaintiff;  David  I.  Brown  and  Chas.  Frayer 
for  defendants. 

4501.  Christopher  Theide  v.  The  Pittsburgh 
and  Western  Railway  Company.  Error  to  the 
circuit  court  of  Mahoning  county.  L.  W.  King 
and  James  Kennedy  for  plaintiff;  Jones  &  An- 
derson for  defendant. 

4502.  L.  M.  Ludwig,  Recvr.,  v.  The  R.  Roths- 
childs Sons  company  et  al.  Error  to  the  cir- 
cuit court  of  Putnam  county.  Geo.  Fritz  and 
A.  V.  Watts  for  plaintiff  A.  V.  Watts,  Geo.  H. 
Knupp  and  Krauss  and  Eastman. 

4503.  The  Lawrence  Furnace  Company  v. 
The  Trustees  of  Original  Surveyed  Township 
2,  section  16,  range  18.  Error  to  the  circuit 
court  of  Lawrence  county.  Henry  S.  Neral  of 
plaintiff;  Ezra  V.  Dean  for  defendant. 


PUBLIC  HIGHWAYS. 

[Supreme  Court  of  Ohio.] 

Heddleston,    Supervisor,    v.    Hen- 
dricks. 

1.  The  provision  of  1 4668,  Revised  Statutes, 
that  any  county  road  that  shall  remain  **  un- 
opened" for  seven  vears  after  the  order  is  made 
for  opening  it,  shall  be  declared  vacated,  does 
not  apply  to  roads  located  substantially  upon 
then  existing  traveled  ways. 

2.  An  order  of  the  commissioners  of  a  county, 
directing  st  change  in  the  location  of  a  public 
highway,  made  at  the  request  of  a  landowner, 
but  not  in  a  regular  proceeding  for  that  purpose, 
confers  no  authority  whatever  for  making  the 
change. 

3.  The  right'  of  an  adjacent  landowner  to 
inclose  by  a  fence,howeter  constructed,a  portion 
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of  a  public  hifj|hway,  cannot  be  acquired  by 
adverse  possession,  however  long  continued. 

(Decided  March  2, 1895 ) 

Error  to  the  circuit  court  of  Wash- 
ington county. 

MlNSHALLi  J. 

The  plaintiff  below,  George  Hendricks, 
commenced  an  action  in  the  common 
pleas  of  the  county,  to  restrain  the  de- 
fendant, a  supervisor,  from  cutting  down 
and  removing  the  hedges  and  destroying 
the  stone  wall  of  the  plaintiff,  along  a 
highway  in  the  district  of  the  supervisor. 
The  defendant  answered  averring  that 
the  hedge  and  stone  wall  encroached 
upon  the  highway  that  had  long  before 
been  laid  out  and  established  over  the 
premises  where  the  hedge  and  wall 
stands.  In  reply,  the  plaintiff  admitted 
that  a  road  had  been  surveyed  through 
the  premises,  but  denied  that  it  had  ever 
been  opened  on  the  line  surveyed,  but 
says  that  it  was  opened  on  a  line  along 
side  of,  and  had  been  traveled  for  over 
twenty-five  yearS.  After  judgment  in 
the  common  pleas  the  case  was  appealed 
to  the  circuit  court,  where  upon  the  trial, 
at  the  request  of  the  defendant,  the 
court  found  its  conclusions  of  fact  and  of 
law  separately  as  follows: 

'' Firsi—ThsLt  in  the  year  1862,  the 
county  commissioners  of  Washington 
county,  by  proceedings,  duly  located  and 
established  a  public  road  extending 
through  the  premises  described  in  the 
petition  herein,  and  through  premises 
lying  northerly  thereof;  that  through 
said  premises  lying  northerly  the  road 
was  about  that  time  actually  opened  on 
the  line  established,  and  through  the 
premises  in  dispute,  nothing  being  re- 
quired to  be  done  for  the  opening.  The 
travel  through  that  section  was  over  and 
by  way  of  an  old  traveled  way  following 
substantially  the  bed  of  the  run  near  the 
east  line  of  plaintiff's  ^premises,  which 
continued  to  be  the  state  of  affairs  until 
about  the  year  1868,  when,  upon  the 
petition  of  one  Talbot,  the  then  owner 
of  said  premises,  the  county  commission- 
ers aforesaid  by  a  writing  signed  by  them, 
but  of  which  no  official  record  is  found 
or  known  to  be  made,  ordered  said  road, 
at  the  point  in  controversy,  to  be  opened 
with  its  center  line  upon  the  division  line 
between  the  lands  of  said    Talbot  and  I 


Dorsey,  who   owned  the  land  lying  im- 
mediately east  thereof,  as  said  road  had 
been  originally  petitioned  for,  and  that 
thereupon,  in  the  year  1868,  said  Dorsey 
caused  the  line  fence  on  said  division  line 
to  be  set  eastward  twenty  feet,  and  said 
road  was,  at  that  point,  opened  forty  feet 
wide,  with  its  center  on  said  division  line 
and  has  ever  since,  until  within  about 
two  years  past,  been'maintained,  publicly 
worked  and  traveled,  on  that  line;  that 
in     said     year     1868,    and    after    said 
road  was    so    opened  on   said   division 
line,    said    Talbot,    plaintiff's    grantor, 
erected     along     and    near    the    west- 
erly bank   of    said    run,    a   substantial 
wooden  structure  or  wall,  at  an  expense 
of  about  $500.00,   which   wail  was   be- 
tween 300  and  400  feet  long,  and  was 
constructed   by  first   digging  a   trench 
along  the   bank   of  the  run,    and   was 
made  of  logs  laid  up — one  ou  the  other 
— bolted  together  with   timber'  ties  ex- 
tending westward  at  right  angles  to  said 
wall  of  logs  and  framed  or  bolted  into 
said  wall,  constituting  with  said  wall  a 
sort  of  crib  work  which  was  filled  up 
with  earth  and  gravel,  and  on  said  wall 
erected   a  three-board   fence;   that  said 
wooden  wall   was  located   so   as   to  in- 
close with  said  Talbot's  land  twelve  to 
twenty-eight  feet  in  width  of  the  forty 
foot  road  as  established  by  said  commis- 
sioners in  1862,  but  no  part  of  said  road 
as  opened  as  aforesaid  in  1868;  that  said 
wooden  wall  was  located  upon  or  near 
the  line  pf  a  fence  which  was  there  be- 
fore 1862,  and  up  to  the  time  of  erect- 
ing said  wall;  that  in  1875  said  "wooden 
wall  was  washed  out  and  carried  away 
by  a  great  flood  and  that  thereupon  said 
Talbot  erected  (substantially  upon  the 
line  which  said   wooden   wall    had   oc- 
cupied) a  stone  wall  four  feet  high  and 
about  three  feet  thick  and  filled  in  be- 
hind it,  and  to  the  height  of  said  wall, 
on    its    west    side,    with     gravel,     and 
planted  a  hedge  just  in.side  of  it ;  that 
said   stone  wall   cost   about  $700;  that 
said  wooden  and  stone  walls  have  been 
continuously  maintained  ever  since  1868 
to   the   present   time.     That  said  walls 
were  so  placed  and  such  exclusive  pos- 
session maintained  under  claim  of  right 
by  said  Talbot,   and   his*  grantee,  said 
plaintiff,  that  when  said  Talbot  erected 
said  wooden  wall  he  knew  the  lines  of 
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the  location  and  establishment  of  said 
public  road  as  established  as  aforesaid 
by  the  commissioners  in  1862. 

'^Second^TYiSLt  no  proceedings  were 
ever  taken  for  the  vacation  or  abandon- 
ment of  said  public  road,  as  established 
by  the  commissioners  in  1862,  nor  was 
there  any  vacation  or  abandonment 
thereof  other  than  as  may  result  from 
the  fact  found  in  the  first  finding. 

"  TVitVfl?— That  the  defendant  never 
threatened  to  remove  or  relocate  said 
public  road  and  never  threatened  to 
open  any  road  over  or  through  the  prem- 
ises described  in  the  petition  herein,  or 
to  cut  down  any  hedges  or  to  tear  down 
or  destroy  any  stone  wall  or  orchard,  or 
to  cut  up  or  injure  said  premises,  ex- 
cept that  the  defendant  did  threaten  to 
open  to  its  full  width  of  forty  feet  the 
public  road  as  established  in  1862,  and 
in  so  doing  would  necessarily  tear  down 
substantially  all  of  said  stone  wall  and 
hedges  and  cut  down  trees  in  said 
orchard. 

"As  conclusions  of  law  from  the  fore- 
going facts  the  court  finds: 

*' First— Thai  the  right  of  the  public 
.o  that  part  of  the  said  public  road  in- 
closed by  said  wooden  structure  and  said 
stone  wall  has  been  lost  by  reason  of  the 
adverse  possession  thereof  by  plaintiff 
and  his  predecessor  in  title  for  the  period 
of  more  than  twenty-one  years  prior  to 
the  institution  of  this  proceeding. 

**  Second— ThsLt  the  right  of  the  public 
to  that  part  of  the  said  public  road  in- 
closed by  said  wooden  structure  and  by 
Slid  stone  wall  has  also  been  lost  by 
reason  of  the  facts  staled  in  the  first 
finding  of  facts  above  set  forth." 

And  thereupon  the  court  rendered 
judgment  for  the  plaintiff,  restraining 
the  defendant  as  prayed  for  in  the  peti- 
tion. The  defendant  excepted  to  the 
conclusions  of  law,  and  the  judgment  of 
the  court  therein;  and  prosecutes  this 
proceeding  for  the  reversal  of  the  judg- 
ment, and  judgment  in  his  favor  on  the 
facts  as  found. 

It  is  quite  clear,  as  we  think,  that  the 
order,  found  to  have  been  made  by  the 
county  commissioners  in  1868  on  the  pe- 
tition of  Talbot,  the  then  owner  of  the 
land,  that  the  road,  as  then  traveled, 
should  be  opened  on  the  line  between 
himself  and   Dorsey,  cannot  avail    the 


plaintiff  below.  There  was  no  authority 
for  the  act  of  the  commissioners,  and  it 
does  not  therefore  bind  the  public 
This  is  settled  by  the  decision  in  Ander- 
son V.  Commissioners,  12  Ohio  St.,  635. 

Nor  can  it  be  claimed  that  the  road  as 
established  in  1862,  became  vacated  by 
lapse  of  time  under  section  4668,  Re- 
vised Statutes.  By  the  construction 
given  to  this  section  in  McCUUand  v. 
Milier,  28  Ohio  St.,  489, 503,  and  in  Grove 
v.  Graham,  41  Ohio  St.,  303,  the  road,  as 
established  by  the  proceedings,  being  a 
traveled  way  at  the  time,  did  not  require 
a  lornial  opening  under  the  order  of  the 
commissioners.  It  did  not,  therefore,  re- 
main "unopened"  for  any  time  from  the 
making  of  the  order,  within  the  mean- 
ing of  this  section.  It  only  applies,  as 
said  by  Wright,  J.,  in  AfcCleilafid  v. 
Miller,  to  roads  which  have  been  author- 
ized by  the  commissioners,  but  have 
never  in  fact  been  opened. 

The  conclusion  of  law  that  the  rights 
of  the  public  to*  the  portion  of  the  road, 
inclosed  by  the  wooden  structure  and 
stone  wall  had  been  lost  by  the  adverse 
possession  of  the  plaintiff  and  his  prede- 
cessors in  title,  presents  a  question  about 
which  there  is  more  room  for  doubt. 
The  general  rule  is  that  the  statute  of 
limitations  does  not  apply  as  a  bar  to  the 
rights  of  the  public,  unless  expressly 
named  in  the  statute;  for  the  reason  that 
the  same  active  vigilance  cannot  be  ex- 
pected of  it,  as  is  known  to  characterize 
that  of  a  private  person,  always  jealous 
of  his  rights  and  prompt  to  repel  any  in- 
vasion of  them.  But  in  the  cases  of 
The  City  of  Cincinnati  v.  The  First  Pres- 
byterian Church,  8  Ohio,  298,  and,  of 
The  City  of  Cincinnati  y.  Evans,  5  Ohio 
St.,  594,  a  different  rule  was  applied;  and 
in  the  first  case,  the  right  of  Uie  city  to  a 
portion  of  its  public  square,  occupied  by 
the  church,  and  in  the  other  case,  its 
right  to  a  portion  of  one  of  its  streets, 
encroached  upon  by  the  building  of  the 
defendant,  a  private  person,  was,  in  each 
case  held  barred  by  an  adverse  possession 
of  twenty-one  years.  But  these  cases 
are  regarded  as  exceptional,  and  confined 
to  municipal  corporations  in  cases  where 
their  possession  has  been  disturbed  by 
the  erection  of  large  and  valuable 
structures  under  such  circumstances  as 
preclude  the    idea    that    the  encroach- 
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ment    was   simply    permissive    on    the 
part  of .  the  municipality.     Thus,  in  Lane 
V.  Kennedy,  13  Ohio  St.,    42,    where  a 
landowner  extended  his  fences  so  as  to 
include  a  portion  of  the  highway,  not 
then  used  or  needed  for  the  public  travel, 
and  continued  the  same  for  twenty-one 
years  without  any  objection,  it  was  held 
that  such  partial  encroachment  was  not 
necessarily  adverse  to  the  public,  nor  in- 
consistent with  its  easement,  and  there- 
fore constituted  no  bar  to  its  reclamation 
by  the  supervisor,  when  required  by  the 
public  travel.     The  encroachment  in  this 
case  was  upon  a  highway  within  the  town 
of  Oxford^  and  which  then  formed  part  of 
one  of  its  streets.     And  Peck,  J.,  in  dis- 
tinguishing   the   case   of    Cincinnati   v. 
Evans,  observed  that,  "  by  a  reference  to 
the  facts  therein  stated,  it  might  with 
equal,  if  not  greater  propriety,  have  been 
placed  upon  the  ground  of  an  estoppel  in 
pais  on  the  part  of  the  authorities ;  the 
building  having  been  located  by  the  city 
surveyor  and  upon  lines  previously  es- 
tablished   and  built   upon."      Again,  it 
was  held  in  McClelland  v.  Miller,  28  Ohio 
St.,  488,  that  an  encroachment  on  a  high- 
way, regularly  laid  out  and  established, 
by    putting   up  a  fence    or  planting  a 
hedge  within  the  established  lin^it,  does 
not  constitute  such  adverse  possession 
as  will  confer  title.     After  reviewing  the 
previous  cases,  Wright,  J.,  said :  "  When 
roads  are  laid  out  and  travel  is  limited, 
necessity  may  not  require  that  the  whole 
width  should    be    opened   when  a  less 
quantity  answers  every  pui^ose.      But 
the  fact  that  a  portion  of  the  highway  re- 
mains   in   the    possession   of  adjoining 
owners,    is    merely  •  matter   o(    suffer- 
ance, from  which  rights  cannot  accrue. 
If,   as  in    5    Ohio  St.,  594,    such    pro* 
prietor  should  erect  permanent  improve- 
ments upon  the  ground  in  question,  indi- 
eating  an  intention  permanently  to  ap- 
propriate the  land,  a  question  of  adverse 
possession  might  arise."     He  then  adds : 
"A  fence  is  not  such  permanent  improve- 
ment.   Nor  does  the  fact  that  a  hedge 
was  planted,  vary  the  case.     The  public 
have  a  mere  easement  for  the  road.     The 
proprietor    still  owns  the  fee,  and  may 
use  it  in  any  way  not  inconsistent  with 
the  purposes  of  a  road.     He  may  plant 
trees;  he  is  entitled  to  the  herbage  r  and 
the  seiting  out  of  a  hedge  entirely  com- 


ports with   his  own  rights,  while  it  does 
not  conflict  with  those  of  the  public." 

More  recent  cases  place  the  right  of 
the  public  as  against  encroachments  on 
its  highways,  however  long  continued, 
on  the  ground  that  they  are  public  nuis- 
ances, in  favor  of  which  the  statute  of 
limitations  does  not  run.  Section  6921, 
Revised  Statutes,  provides  among  other 
things,  that :  ''Whoever  obstructs  or  in- 
cumbers, by  feqces,  buildings,  structures, 
or  otherwise,  any  public  ground  or  high- 
way, or  any  street  or  alley  of  any  mu- 
nicipal corporation,  shall  be  fined  not 
more  than  five  hundred  dollars."  This 
has  been  the  law  from  as  early  as  1857. 
In  Railroad  v.  Commissioners,  31  Ohio 
St.,  338,  the  right  to  maintain  an  obstruc- 
tion, the  abutments  of  an  over- way 
bridge,  that  impeded  the  public  travel  at 
the  crossing  of  a  highway,  was  sought  to 
be  sustained,  against  a  suit  for  abatement, 
on  the  ground  of  adverse  possession  for 
over  twenty-one  years.  Boynton,  J., 
said:  **No  principle  is  more  firmly  set- 
tled at  common  law,  than  that  no  length 
of  time  can  legalize  a  public  nuisance. 
This  jprindple  has  not  been  distinctly 
affirmed  by  any  reported  case  in  this 
state;  yet  in  all  cases  where  an  effort 
has  been  made  to  acquire  title  to  a  por* 
tion  of  a  public  highway  by  adverse  pos- 
session and  enioyment  outside  of  a  mu- 
nicipal corporation,  such  effort  has 
failed."  And,  after  a  full  examination 
of  the  question  on  the  authorities,  it  was 
there  held,  that  the  statute  of  limitations 
is  not  available  as  a  defense  in  such 
cases.  The  case  was  affirmed  and  fol- 
lowed in  Railroad  Cq.  v.  Commissi(finerSi 
35  Ohio  St.,  8. 

In  view  of  the  cases,  and  what, seems 
to  be  the  settled  law  on  the  subject,  it 
appears  to  us  that  the  circuit  court  erred 
in  its  conclusions  of  law  from  the  facts 
found,  that  the  land  owncF-  in  this  case, 
had,  by  adverse  possession,  acquired  the 
right  to  maintain  his  encroachment  on 
the  highway.  The  road  was  duly  laid 
out  and  established  in  1862.  In  1868, 
Talbot,  the  grantor  of  the  plaintiff,  en- 
closed a  portion  of  it,  by  constructing  a 
wooden  wall  some  three  hundred  feet  in 
length,  sdong  the  creek.  Ib  1875.  .this 
wooden  wall  was  washed  out  by  a  flood, 
which  was  then  replaced  by  a  stone  wall, 
some  four  feet  in  height,  and  a  hedge 
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was  planted  on  the  inside.  But  this 
wooden  wall  and  also  the  stone  wall  were 
built  for;  and  simply  answered,  the  pur- 
pose of  a  fence.  It  enclosed  with  the  lands 
of  the  plaintiff,a  substantial  portion  of  the 
highway.  The  exigencies  of  the  travel 
required  that  the  wall  should  be  removed, 
and  the  road  opened  to  its  full  width. 
This  the  supervisor  was  proceeding  to  do 
when  enjoined.  The  wall  and  hedge 
constituted  an  encroachment  on  the 
highway,  and  therefore  a  nuisance,  which 
could  not  ripen  into  a  right,  however 
long  continued. 

Judgment  reversed^  and  petition  of  the 
plaintiff  below  dismissed. 

(To  appear  in  52  Ohio  St.) 


REVIVOR  OF  JUDGMENT. 
Lien  as  to  Lands  Acquired  after  its  Recorery. 


[Supreme  Court  of  Ohio.] 

Smith  v.  Hogo  et  al. 

Where  a  dormant  judgment  is  revived  under 
section  o368.  Revised  Statutes,  it  does  not,  by 
virtue  of  its  revivor,  become  a  lien  on  lands  ac- 
quired by  the  debtor  alter  its  original  recov- 
ery, unless  a  levy  is  made  thereon  either  be- 
fore it  became  dormant  or  after  its  revivor. 
Where  made  after  the  judgment  is  revived,  the 
lien  dates  from  the  time  the  land  is  seized  in 
execution,  and  not  from  the  time  of  the  re- 
vivor. 

(Decided  March  26,  1895.) 

Error  to  the  circuit  court  of  Licking 
county. 

MiNSHALL,  C.  J. 

The  action  below  was  brought  in  the 
common  pleas  of  the  county  by  George 
£.  Hogg  and  another,  against  Sarah 
.  Smith  and  hef  husband,  Walter  M.  Smith, 
and  Benjamin  J.  Wilson,  to  enforce  the 
lien  of  a  revived  judgment,  and  set  aside 
a  conveyance  alleged  to  have  been  made 
to  defraud  the  plaintiffs.  The  defend- 
ants Sarah  Smith  and  her  husband 
denied  the  fraud,  and  averred  that 
the  land  in  question,  was  acquired 
by  the  husband  by  inheritance  from 
his  father,  after  the  rendition  of  the 
judgment  and  before  its  revivor,  and  .was 
conveyed  by  the  husband  to  his  wife  for 
a  valuable  consideration  before  any  levy 
was  made  on  it.  The  court  heard  the 
case  upon  the  issues  and  dismissed  the 


petition.  The  case  was  then  appealed  by 
the  plaintiffs  to  the  circuit  court,  where 
the  case  was  tried  and  determined  in 
favor  of  the  plaintiffs.  From  the  plead- 
ings and  a  finding  of  facts  made  by  the 
court,  it  appears  that  in  1874  the  plain- 
tiflfe  recovered  a  judgment  in  the  common 
pleas  of  the  county  against  Walter  \1. 
Smith  and  Benjamin  J.  Wilson  for  some 
seven  thousand  dollars,  on  which  a  pay- 
ment of  some  two  thousand  dollars  was 
thereafter  made.  No  execution  ivas  is- 
sued and  the  judgment  became  dormant, 
and  was  revived  by  a  conditional  order 
made  November  7, 1889,  the  entry  of  the 
conditional  order  having  been  made  Sep- 
tember 20,  1889.  After  the  recovery-  of 
the  judgment  and  before  its  revivor 
Walter  M.  Smith,  the  husband,  acquired 
by  inheritance  the  land  in  question  ;  and. 
after  the  cominencement  of  the  proceed- 
ing to  revive,  on  September  27,  1889, 
conveyed  the  same  to  his  wife,  Sarah 
Smith,  for,  as  she  claims  a  valuable  con- 
sideration, but,  as  the  judgment  credi- 
tors claim,  to  defeat  the  collection  of 
their  judgment.  After  the  revivor  of 
the  judgment,  the  plaintiffs  caused  an 
execution  to  be  issued  and  fevied  on  the 
land.  The  court  found  the  facts  as  to 
the  recovery  of  the  judgment  and  its 
revivor  as  above  stated.  The  time  as 
to  the  acquisition  of  the  land  by  the 
husband,  is  averred  in  the  answer  and 
not  denied  by  the  reply.  And,  holding 
the  judgment  as  revived  to  be  a  lien  on 
the  land,  refused  to  find  as  to  the  al- 
leged fraud,  and,  finding  the  amount  due 
on  the  judgment,  made  an  order  for  the 
sale  of  the  land,  if  not  paid  in  the  time 
named.  Error  is  prosecuted  here  for  a 
reversal  of  this  judgment  on  the  ground 
that  the  court  erred  in  "its  conclusion  of 
law  from  the  facts  found,  and  the  facts 
admitted  by  the  pleadings. 

Whether  the  court  erred  in  its  con- 
clusion of  law  depends  upon  the  proper 
construction  of  the  last  clause  of  section 
5367.  Revised  Statutes.  The  section 
provides  for  the  revivor  of  a  dormant 
judgment;  it  may  be  done  by  a  condi- 
tional, order  or  by  petition;  and  it  is 
provided  that  .when  revived  **  the  lien  of 
the  judgment  for  the  amount  due  shall  be 
revived,  and  shall  operate  from  the  time 
of  the  entr}'  of  the  conditional  order,  or 
the  filing    of  tlic   p'.^tition."     Now,  win* 
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is  meant  by  "  the  lien  of  the  judgment 
for  the  amount  due  shall  be  revived." 
The  court  evidently  held  that  the  re- 
vivor operated  as  a  new  judgment,  and 
became  a  lien  upon  all  lands  owiied  by 
the  debtor  within  the  county,  at  the 
entry  of  the  conditional  order,  as  in  the 
case  of  an  original  judgment  under  sec- 
tion 5375,  Revised  Statutes.  This,  we 
think,  does  violence  to  the  language  of 
the  statute,  and  is  error.  It  is  a  lien  of 
the  judgment  that  is  to  be  revived,  not 
the  creation  of  a  new  one— the  lien  or 
liens,  the  judgment  revived  had  when  it 
became  dormant.  To  hold  otherwise 
would  be  to  disregard  the  propriety  of 
language  and  torture  the  sense  of  the 
statute.  A  lien  cannot  be  revived  that 
never  had  an  existence.  Hence,  it  was 
not  the  ititention  of  the  legislature,  from 
the  language  employed,  to  provide  for 
the  creation  of  new  liens  against  the 
lands  of  a  debtor,  by  the  provision  for 
the  revivor  of  dormant  judgments,  but 
to  provide  for  the  revivor  of  a  judgment 
with  such  liens  as  it  had  at  the  time  it  be- 
came dormant. 

It  is  settled  law  in  this  state,   that  a 
judgment  without  a  levy  does  not  be- 
come a  lien  on  after  acquired  lands.     As 
to  such  lat^ds  the  judgment  only  becomes 
a  lien  by  the  levy  of  an  execution  issued 
upon  it.     And  it  is  equally  true  that  the 
lien  of  a  judgment,  given  by  §  5375,  Re- 
vised Statutes,  and  such  as  are  created 
by  the  levy  of  an  execution,  are  of  no 
avail  as  against  a  purchaser,  after  the 
judgment  becomes  dormant  and  before  it 
is  revived.     Roads  v.  Symmes,   1  Ohio 
281 ;  Stilus  V.  Murphy,  4  Id,  92  ;  Norton 
V.  Beaver^,  5  Id.  178,  181;  Niner  v.    Wal- 
lace, 10  Id,  403 ;    Hutchinson  v.   Hutch- 
inson, 15  Id.,  301 ;    Tucker  v.  Shade,  25 
Ohio  St.,  355;  Wuest  v.  James,  51  Id.  230. 
And  in  fact,  the  statute  provides.  §  5380, 
Revised  Statutes,  that  if  execution  on  a 
judgment  rendered  in  any  court  of  record 
in  this  state,  is  not  sued  out  in  five  years 
from  its  date,  "such  judgment  shall  be- 
come dormant,  and  shall  cease  to  operate 
as  a  lien  on  the  estate  of  the  judgment 
debtor."    By  its  revivor,  a  new  judgment 
is  not   created.     The'  object  and   eflfect 
of  the  proceeding  is  simply  to  revive  an 
exi.sting  judgment,  with  such  liens  as  it 
had  when  it  became  dormant,  and  so  that 
execution  may  be  issued  upon  it.   Rights 


acquired  by  third  persons,  by  purchase 
or  otherwise,  during  its  dormancy,  are 
not  affected.  In  Tticker  v.  Shade,  it  is 
said  by  White,  J.:  **It  is  well  settled 
that  the  title  of  a  purchaser  from  the 
judgment,  deb  tor,  is,  on  the  judgment  be- 
coming dormant,  discharged  from  the 
Hen,  and  that  the  subsequent  revivor  of 
the  judgment  will  not  affect  such  title." 

The  judgment  in  this  case  was  recov- 
ered in  1874,  and  became  dormant  in 
1879.  The  land  in  question  was  ac- 
quired by  the  debtor  during  its  dor- 
mancy, by  inheritance  from  his  father  in 
1889,  and  was  conveyed  by  him  to  his 
wife,  September  27, 1889.  for,  as  claimed, 
a  valuable  consideration.  No  levy  was 
made  on  the  land  until  after  the  revivor 
of  the  judgment,  November  7,  1889. 
Now,  as  the  revivor  of  the  judgment 
without  a  levy  did  not  make  the  judg- 
ment a  lien  on  the  land,  the  fact  that  the 
revivor,  by  statute,  is  made  to  relate  to 
the  entry  of  the  conditional  order,  which, 
in  this  case,  was  September  20, 1889,  can 
make  no  difference ;  for  if  the  judgment 
had  been  revived  at  that  date,  it  would 
not,  without  a  levy  then  made,  have  been 
a  lien  on  the  land.  The  lien  of  a  judg- 
ment creditor,  as  to  after  acquired  land, 
dates  from  the  levy  and  not  from  the  re- 
vivor of  the  judgment. 

As  then  the  judgment  was  not,  at  the 
time  of  its  recovery,  nor  by  virtue  of  its 
revivor,  a  lien  on  these  lands;  and,  as 
against  the  prior  purchaser,  none  was 
acquired  by  the  levy  made  subsequently 
to  the  revivor,  unless  as  claimed,  the 
conveyance  was  fraudulent,  the  court 
should  have  proceeded  to  hear  and  de- 
termine the  question  of  fraud  made  by 
the  pleadings.  The  judgment  will  there- 
fore be  reversed  and  the  cause  remanded 
for  the  determination  of  that  question. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings. 


STSEBT  IMPKOVSHBirT. 

Consideration  of  Property— Special  Asaessment 
by  the  Foot  Front. 


[Supreme  Court  of  Ohio.] 

Cincinnati  v.  Batsche  et  al. 

Where  a  city  appropriates  land  for  the  pur- 
pose of  widening  a  part  of  a  street,  and  pro- 
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vides  by  ordinance  that  the  costs  and  expenses 
of  the  appropriation  shall  be  assessed  by  the 
foot  front,  upon  the  lots  and  lands  abutting 
upon  the  part  widened,  and  upon  other  lots  and 
lands  abutting  upon  the  line  of  such  street  be- 
tween certain  designated  points,  such  abutting 
lots  and  lands  bein^  declared  by  the  council  to 
be  those  which,  in  its  opinion,  will  be  specially 
benefited  by  the  appropriation — Held: 

1.  The  assessment  will  be  deemed  to  be  on 
the  foot  front  plan,  as  distinct  from  an  assess- 
ment in  proportion  to  the  benefits  that  may 
result  from  the  improvement,  or  according,  to 
the  value  of  the  property  assessed,  as  provided 
by  section  2264  of  the  Revised  Statutes. 

2.  The  assessment  will  be  held  valid  and 
binding  only  as  to  such  lots  and  lands  as  bound 
and  abut  on  the  improvement 

3.  The  improvement,  within  the  statutory 
meaning,  has  reference  to  the  specific  thing, 
of  definite  location,  which  is  done  or  added  to 
the  street  whereby  it  is  improved.  The  term 
is  not  to  be  applied  indiscriminately  to  any 
part  of  the  street  because  it  may  have  been  im- 
proved, in  the  sense  of  having  been  benefited, 
Dy  a  change  or  addition  made  elsewhere  on  the 
street. 

4.  Where  a  strip  of  ground  from  one  side  of 
a  street  is  appropriated  for  the  purpose  of 
widening  such  street,  the  lots  and  lands  front- 
ing oh  the  opposite  side  of  the  street  at  the 
part  widenea,  will  be  held  to  abut  on  the  im- 
provement, although  the  street  may  intervene 
between  th  e  abutting  lots  and  lands  and  the 
strip  of  ground  appropriated 

(Decided  February  5,  1895.) 

Error  to  the  superior  court  of  Cin- 
cinnati in  general  term. 

The  original  action  was  begun  in  the 
superior  court  of  Cincinnati  by  Henry 
Batscbe,  one  of  the  defendants  in  error, 
on  behalf  of  himself  and  other  persons 
named  in  his  petition,  to  wit:  Margaret 
Wilmer,  The  Walton  Architectural  Iron 
company,  The  American  Cotton  Oil 
company,  Clifford  Perin,  Johanna  Kirk- 
patrick,  The  Queen  City  Spring  com- 
pany, Charles  Harkness,  F.  A.  Sudbeck 
Heirs  and  H.  W.  Schorfheide,  to  enjoin 
the  collection  of  a  special  assessment 
levied  by  the  city  of  Cincinnati,  one  of 
the  plaintiffs  in  error,  on  their  property 
abutting  on  Culvert  street,  between  Fifth 
and  Sixl^h  street,in  said  city,  to  pay  the  cost 
of  condemning  property  to  widen  and 
open  Culvert  street  to  its  full  width  be- 
tween said  points. 

Prior  to  July  22. 1887,  Culvert  street, 
between  Fifth  and  Sixth  streets,  was 
partly  opened  to  the  width  of  forty-three 


feet,  but  at  the  corner  of  Fifth  street  was 
only  open  about  twenty  feet,  a  lot  be- 
longing to  the  said  Clifford  Perin  ex- 
tending out  into  the  street  for  about 
twenty-three  feet  at  Fifth  street,  and 
running  back  about  166  or  167  feet,  and 
extendmg  about  fourteen  feet  into  the 
street  at  the  rear,  as  shown  by  the  plat 
attached  to  the  original  petition  of  which 
the  accompanying  diagram  is  a  copy: 

This  lot,  so  projecting  into  the  lines 
of  the  street  and  shown  by  crossed  lines 
on  the  plat,  was  condemned  and  appro- 
priated by  ordinance  of  the  city  of  Cin- 
cinnati duly  passed  July  22,  1887.  Said 
ordinance  directed  the  city  solicitor  of 
said  city  to  institute  the  necessary  pro- 
ceedings in  a  proper  court  to  ascertain 
the  compensation  to  be  paid  the  owners 
of  said  ground  so  condemned,  and  also 
provided  for  a  special  assessment  in  the 
following  words : 

"Section  2.  The  amount  so  found,  to- 
gether with  the  costs  and  expenses  of 
said  appropriation  and  the  interest  on 
bonds  issued,  shall  be  assessed  per  front 
fopt  upon  the  lots  and  lands  bounding 
and  abutting  upon  said  Culvert  street,  as 
opened  between  the  north  line  of  Filth 
street,  and  the  south  line  of  Sixth 
street;  the  said  lots  and  lands  so  bound- 
ing and  abutting  Culvert  street,  between 
the  points  aforesaid  being,  and  the  same 
are  hereby  declared  to  be  the  lots  and 
lands  which,  in  the  opinion  of  common 
council,  will  be  specially  benefited  by- 
said  appropriation  according  to  the  laws 
and  ordinances  on  the  subject  of  assess- 
ments; the  assessment  therefor  to  be 
payable  in  ten  installments,  and  the  same 
collected  as  provided  by  law  and  the  as- 
sessing ordinance  hereafter  to  be  passed, 
and  bonds  shall  be  issued  in  anticipation 
of  such  assessment." 

In  pursuance  of  said  ordinance,  the 
city  solicitor  instituted  proceedings  for 
the  purpose  of  ascertaining  the  value  of 
the  property  appropriated,  and  such  value 
was  found  to  be  $4,340.00.  The  bonds 
of  the  ci^y  were  issued  in  anticipation  of 
the  collection  of  the  assessment,  and  the 
compensation  for  the  property  taken  and 
costs  paid.  Thereafter,  on  February  2. 
1889,  the  city  passed  an  assessing  ordi- 
nance to  assess  a  special  tax  on  the  real 
estate  bounding  and  abutting  on  Culvert 
street  between  Fifth  and  Sixth  streets,  on 


SUPREME  COURT  OF  OHIO. 


453 


40 


SIXTH    STREET. 
43 


Johanna  Kirkpatirick 


Wm.  D.  Kirkpat'rick. 


The  American  Cotton  Oil  Co. 


do. 


13 
do. 


The  Walton  Arch'l  Iron  Co. 


11 
do. 


10 
do. 


9    do. 


HARRISON    STREET. 


3.1.7 

7 
Margaret  Wilmes. 

^ 

6 
Henry  Batuche. 

^ 

5 
do. 

^ 

4 

do. 

i 

/ 14.61; 


The  American  Cotton  Oil  Co. 


do. 

f-' 

F.  A.  Sudbeck. 

w 

H.  W.  Schorfhcide. 

CO 

X 
X 
> 

a 

8-year 

Geo.  C.  A  (ireyer. 
lease  to  Feb.  1.  IS'.cJ.  to  pay  aaaeas- 
men'tn  Jas.  W.  Sibley  fee. 

Chaflea  Harkness. 


Clifford  Pcriu. 


43     l_.2?.. 
FIFTH    STREET. 


each  front  foot  at  the  rate  of  $5.233767 
per  foot,  payable  in  ten  equal  annual 
payments,  with  interest  at  five  per  cent 
per  annum  on  the  deferred  payments, 
and  in  default  of  payment  when  due  to 
be  certified  forthwith  to  the  county 
auditor,  to  be  by  him  placed  on  the  tax 
duplicate  and  collected  according  to 
law. 

The  cause  to  enjoin  the  collection  of  such 
special  assessment  was  heard  in  the  supe- 
rior court  at  special  term,  upon  the  orig- 
inal papers  and  pleadings  on  file,  but  the 
court  finding  that  important  questions  of 


law  and  fact  were  raised  by  the  parties,  it 
was  ordered  that  the  cause  be,  and  the 
same  was  reserved  to  the  superior  court 
in  general  term  upon  the  certified  bill  of 
evidence  filed  in  the  case. 

The  superior  court  in  general  term 
found  that  the  said  lot  of  Clifford  Perin, 
1G6.48  feet  front  and  a  part  of  which  was 
the  condemned  strip,  is  the  only  lot 
bounding  and  abutting  on  the  strip  of 
ground  condemned;  and  also,  that  the 
lot  of  Henry  Batsche,  150  feet  front,  and 
16.43  feet  of  the  lot  of  Margaret  Wilmer 
bound  and.  abutting  upon  the  part  of  Cul- 
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vert  street  where  it  was  widened  under 
the  condemnation  proceedings ;  but  fur- 
ther found,  that  none  of  the  property 
owned  by  any  of  the  other  complainants 
in  the  petition,  either  bounds  or  abuts 
upon  the  condemned  strip,  or  lies  oppo- 
site the  condemned  strip,  but  all  of  it 
abuts  upon  Culvert  street  where  no 
change  in  width  was  made  by  said  con- 
demnation proceedings. 

The  court  thereupon  ordered,  adjudged 
and  decreed  that  the  assessments  for  the 
opening  and  widening  of  Culvert  street 
be,  and  the  same  were  declared  null  and 
void  as  against  all  the  parties  complain- 
ing and  named  in  the  petition,  except 
Johanna  Kirkpatrick  and  Margaret  Wil- 
mer  (as  to  whom  the  cause  was  not  ta- 
ken from  the  special  term  on  reservation), 
and  except  the  assessment  upon  the  said 
lot  of  Clifford  Perin,  which  was  held  to 
be  valid  and  binding.  It  was  further  or- 
dered and  adjudged,  that  the  defendants, 
the  city  of  Cincinnati,  Edwin  Stevens, 
city  comptroller,  Fred  Raine,  county  au- 
ditor, and  John  Zumstein,  county  treas- 
urer be,  and  they  were  perpetually  en- 
joined from  demanding,  collecting  or  cer- 
tif3'ing  any  of  said  assessment,  as  against 
any  of  said  parties  named  in  the  petition, 
as  to  whom,  said  assessments  were  found 
null  and  void ;  and  that  the  cause  be  dis- 
missed as  to  Clifford  Perin,  and  that  the 
defendants  pay  the  cost  of  the  action. 
Clifford  Perin  excepted  to  the  judgment 
as  to  him,  but  authorized  no  petition  in 
error  to  be  filed,  and  the  defendants  ex- 
cepted to  that  part  of  the  judgment  find- 
ing said  assessments  void,  and  enjoining 
the  collection  of  the  same. 

To  reverse  the  judgment  of  the  supe- 
rior court  in  general  term,  this  proceed- 
ing in  error  is  instituted. 

Theodore  Horstman  and  John  Galvin, 
Corporation  Counsel^  for  Plaintiffs  in 
Error. 

W.  M,  Ampt,  Coppock  &  Gallagher, 
and  Wm,  C,  Herron,  for  Defendants  in 
Error. 

DiCKMAN,  C.  J. 

The  special  assessment,  the  validity  of 
which  is  in  controversy,  was  on  the  front 
foot  plan,  one  of  the  modes  of  assess- 
ment designated  in  the  Revised  Statutes. 
The  only  question  in  this  case  which  we 
deem  it  necessarv  to  consider  is,  whether 


the  costs  and  expenses  of  appropriating 
property  to  open  Culvert  street,  should 
have  been  assessed  per  front  foot  upon 
the  lots  and  lands  bounding  and  abutting 
upon  Culvert  street,  as  openedr  between 
the  north  line  of  Fifth  street  and  the 
south  line  of  Sixth  street,  or,  should 
have  been  assessed  only  on  the  lots  and 
lands  bounding  and  abutting  upon  that 
section  of  the  street  which  embraced  the 
improvement  or  property  appropriated. 
And  the  same  question,  in  principle,  it 
may-  be  here  stated,  was  not,  as  suggested 
in  argument  of  counsel,  considered  or 
passed  upon'  by  this  court  in  the  Ander- 
son and  Radetnacher  cases,  decided  in 
CaldweUv,  Carthage,  49  Ohio  St,  334. 

It  is  provided  by  section  2264  of  the 
Revised  Statutes,  that  when  the  corpora- 
tion appropriates  lots  or  lands  for  the 
purpose  of  opening  or  widening  a  street, 
the  council  may  decline  to  assess  the 
costs  and  expenses  of  such  appropriation 
on  the  general  tax  list,  in  which  event, 
such  costs  and  expenses  "shall  be  as- 
sessed by  the  council  on  the  abutting  and 
such  adjacent  and  contiguous  or  other 
benefited  lots  and  lands  in  the  corpora- 
tion, either  in  proportion  to  the  benefits 
which  may  result  from  the  improvement, 
or  according  to  the  value  of  the  property 
assessed,  or  by  the  foot  front  of  the  prox>' 
erty  bounding  and  abutting  upon  the  im- 
provement, as  the  council,  by  ordinance  . 
setting  forth  specifically  the  lots  and 
lands  to  be  assessed,  may  determine  be- 
fore the  improvement  is  made,  and  in  the 
manner  and  subject  to  the  restrictions 
herein  contained."  The  statute  thus 
provides  three  forms  of  special  assess- 
ment; (1)  In  proportion-  to  benefits  re- 
sulting from  the  improvement;  (2)  ac- 
cording to  the  value  of  the  property  as- 
sessed ;  and  (3)  by  the  foot  front  of  the 
property  bounding  and  abutting  upon  the 
improvement,  three  statutory  modes  of 
apportioning  by  special  assessment,  the 
costs  and  expenses  of  the  improvement 
upon  the  lots  and  lands  deemed  to  be  es- 
pecially benefited  thereby. 

The  earliest  law  in  this  state  authorizing 
municipal  corporations  to  levy  special  as- 
sessments, to  pay  for  land  appropriated 
for  opening  or  widening  streets,  on  the 
property  benefited  thereby,  independent- 
ly of  frontage  or  the  value  of  the  abut- 
.  ting  property  assessed,  is  found  in  sec- 
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tion539ofthe  Municipal  Code  of  1869, 
as  amended  April  12,  1878  (70  Ohio 
Laws,  126).  By  that  section,  the  coun- 
cil had  power  to  assess  the  costs  and  ex- 
pense of  such  appropriation  upon  the 
lots  or  lands  benefited  thereby-r-includ- 
ing  not  only  the  lots  and  lands  abutting^ 
upon  the  street,  but  also  those  contigu- 
ous and  adjacent.  By  subsequent  sec- 
tion 579,  it  was  provided,  that  if  in  the 
opinion  of  the  council  or  board  of  im- 
provements, the  same  would  be  equita- 
ble, a  proportion  of  the  cost  of  making 
the  improvement  might  be  assessed 
upon  such  other  lots  or  lands  within  the 
corporation,  not  bounding  or  abutting 
upon  the  improvement,  as  would,  in  the 
opinion  of  the  council  or  board,  be  spec- 
ially accommodated  and  benefited  thereby. 
And  by  section  584,  in  all  cases  in  which 
it  might  be  determined  to  assess  the 
whole  or  any  part  of  the  cost  of  any  im 
provement  upon  the  lots  or  lands  bound 
ing  or  abutting  upon  the  same,  or  upon 
other  lots  or  lands  benefited  thereby,  the 
council  might  require  the  board  of  im- 
provements, or  might  appoint  three  dis- 
interested freeholders  of  the  corporation, 
or  vicinity,  to  report  to  the  council  an 
estimated  assessment  of  such  cost  on  the 
lots  or  lands  to  be  charged  therewith,  in 
proportion  as  nearly  as  might  be  to  the 
benefits  which  might  result  from  the  im- 
provement to  the  several  lots  or  parcels 
of  land  so  assessed.  The  loregoing  pro- 
visions of  sections  639  and  579  are  sub- 
stantially embodied  in  section  2264  of 
the  Revised  Statutes;  and  section  584, 
without  diminution,  has  been  carried  into 
section  2277  of  the  Revised  Statutes. 

A  plan  of  assessment  in  proportion  to 
resulting  benefits,  distinct  from  that  ac- 
cording to  valuation,  and  that  by  the 
foot  front,  is  therefore  provided  by  stat- 
ute, which  is  not  limited  to  lots  and  lands 
bounding  and  abutting  upon  the  improve- 
ment, but  may  be  extended  to  lots  and 
lands  contiguous  and  adjacent,  thbugh 
situated  on  streets  other  than  that  of  the 
improvement. 

Special  assessments  according  to  val- 
uation are  characterzied  by  distinctive 
features,  and  aie  regelated  by  a  separate 
statutory  plan  under  section  2269  of  the 
Revised  Statutes. 

It  must  be  evident,  that  the  assessment 
under  consideration  in  the  case  at  bar. 


can  be  referred  neither  to  the  class  ac- 
cording to  valuation,  nor  to  that  in  propor- 
tion to  benefits,  and  must  be  regarded  as 
an  assessment  by  the  foot  front  solely. 

It  is  true  that  in  the  condemnation  or- 
dinance the  lots  and  lands  to  be  assessed, 
"bounding  and  abutting  upon  said  Cul- 
vert street*'  between  the  given  points, 
are  declared  "to  be  the  lots  and  lands 
which,  in  the  opinion  of  common  coun- 
cil, will  be  .specially  benefited  by  said  ap- 
propriation." But  as  properly  said  in 
argument  of  counsel,  such  declaration  of 
benefits  to  accrue  was  only  the  finding 
and  recital  usual  in  ordinances  providing 
for  assessments,  whether  by  benefits,  by 
valuation  or  by  foot  front,  that  the  prop- 
erty to  be  assessed  is  the  property  bene- 
fited. Such  declaration  by  the  council, 
that  the  property  specially  a.s.sessed  will 
derive  a  special  benefit,  is  only  the  state- 
ment of  a  legal  presumption  that  accom- 
panies every  s|>ecial  assessment  to  pay 
for  a  street  improvement.  Whatever 
may  be  the  plan  adopted  whether  by  the 
foot  front,  according  to  valuation,  or 
in  proportion  to  benefits,  the  underlying 
principle  is,  that  those  who  are  to  make 
a  special  contribution  to  bear  the  cost  of 
a  public  improvement,  are  at  the  same 
time  to  suffer  no  pecuniary  loss  thereby 
— their  property  being  increased  in  value 
to  an  amount  at  least  equal  to  the  .sum 
they  are  required  to  pav.  Cooley  on  Tax- 
ation, 606  (2d  ed.). 

The  assessment  in  controversy  being 
by  the  foot  front,  the  assessing  district 
established  by  the  council,  instead  of  in- 
cluding only  lots  and  lands  bounding  and 
abutting  upon  the  improvement,  em- 
braced non-abutting  property  as  well,  lying 
between  the  north  line  of  Fifth  street 
and  the  south  line  of  Sixth  street.  Rec- 
ognizing the  authority  of  the  council  to 
create  an  assessing  district,  it  must  be 
exercised  in  accordance  with  the  require- 
ment of  the  statute.  The  statute — ^sec- 
tion 2264,  Revised  Statutes — requires 
the  council  to  set  forth  by  ordinance 
"specifically  the  lots  and  lands  to  be  as- 
sessed ;"  but  when  the  assessment  is  by 
the  fopt  front,  it  must  be  "of  the  prop- 
erty bounding  and  abutting  upon  the  im- 
provement." In  such  case,  the  legisla- 
ture has  prescribed  the  assessing  district, 
which  excludes  property  not  bounding 
and  abutting  upon  the  improvement. 
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The  improvement  upon  which  the  prop- 
erty must  abut  has  reference  to  the  spe- 
cific thing  which  is  done  or  added  to  the 
street  whereby  it  is  improved.  The  im- 
provement is  the  beneficial  or  valuable 
change  or  addition,  and  of  definite  loca- 
cation  on  the  line  of  the  street.  In  the 
present  case^  the  improvement  was  em- 
braced in  that  part  of  Culvert  street, 
which  was  evidenced  by  appropriating 
the  land  of  Clifford  Perin.  But  it  can- 
not be  properly  said,  that  all  the  lots  and 
lands  abutting  on  Culvert  street,  between 
Fifth  and  Sixth  streets,  abutted  on  the 
improvement,  within  the  meaning  of  the 
statute,  because  the  street  between  those 
points  might  be  improved,  in  the  sense 
of  being  benefited,  by  the  widenipg  of 
the  part  at  Fifth  street. 

The  record  discloses  that  the  assess- 
ment was  held  by  the  circuit  court  to  be 
valid  and  binding  as  to  the  property  of 
Perin,  because  it  abutted  on  the  strip  of 
ground  condemned.  But  the  property 
of  Henry  Batsche,  bounding  upon  the 
part  of  Culvert  street  where  it  was  wid- 
ened under  the  condemnatian  proceed- 
ings, and  lying  opposite  the  condemned 
strip,  was  relieved  from  the  assessment, 
as  land  not  abutting  upon  the  improve- 
ment. It  is  true  a  portion  of  the  street 
intervened,  and  the  land  of  Batsche  did 
not  come  in  actual  contact  with  the 
ground  appropriated;  but  we  do  not 
think  that  the  words  of  the  statute, 
"bounding  and  abutting  upon  the  im- 
provement." are  to  be  so  restricted  in 
their  application,  as  to  exclude  property 
in  the  same  situation  as  that  of  Batsche 
in  reference  to  the  improvement.  As 
soon  as  the  appropriation  was  made  the 
ground  became  incorporated  as  part  and 
parcel  of  the  widened  portion  .of  the 
street,  and  the  property  on  both  sides  of 
the  street  abutted  then  on  the  im- 
provement. Thereafter,  the  propri- 
etors of  lots  fronting  on  both  sides  of  the 
street  might  enjoy  the  free  and  lawful 
use  of  the  condemned  land ;  and  the  ease- 
ment in  the  street,  appendant  to  the 
abutting  lots,  extended  as  well  to  the 
newly  appropriated  ground  as  to  the 
remaining  portion  of  the  street  in  front 
of  the  lots. 

In  Richards  v.  Cincinnati,  31  Ohio  St., 
506,  it  was  held  that,  where  a  strip  of 


land  ninety  one  feet  in  width  was  dedi- 
cated for  a  street,  and  the  municipal  Au- 
thorities improved  a  street  thereon,  of  the 
width  of  ninety  feet,  leaving  one  foot  on 
one  side  thereof  unused,  except  in  sloping 
the  embankments  and  excavations,  the 
owners  of  property  abutting  on  such  foot 
of  land  became  liable  to  be  assessed  as 
owners  of  property  abutting  on  the  im- 
provement It  was  said  by  McIlvaine, 
J.:  **It  seems  to  us  that,  in  order  to  ex- 
empt these  proprietors  from  assessment 
as  abutters  on  the  improvement,  it  must 
appear  that  this  intervening  foot  of  land 
deprives  them  of  full,  free,  and  lawful  ac- 
cess to  the  street  improved.  *  *  * 
*  If  the  public  right  to  its  use  still  con- 
tinues, *  *  *  *  their  liability  to 
assessment  is  certain.  That  this  foot  of 
land,  before  the  improvement  of  the  ave- 
nue, was  subject  to  the  use  of  the  public, 
as  part  of  a  highway,  is  not  disputed ; 
and  we  are  unable  to  find  any  ground 
upon  which  it*  can  be  held  that  such 
right  in  the  public  has  terminated." 

The  principle  thus  announced  by  this 
court  was  applied  in  Chicago^  Burlington 
&  Qtiifuy  Railroad  Company  v.  The  City 
of  Quincy,lMl\\,,bQ%  where  the  side- 
walks, instead  of  the  street,  as  in  the 
case  at  bar,  intervened  between  the  street 
improvement  and  the  lots  bounding  on 
the  sidewalks.  It  was  there  held  that, 
where  a  street  is  required  to  be  improved 
between  the  sidewalks  on  either  side, 
land  or  lots  extending  up  to  the  side- 
walk will  be  subje(:t  to  special  taxation 
to  defray  the  expenses  of  the  improve- 
ment, as  property  contiguous  to  such 
street,  the  sidewalks,  for  this  purpose, 
being  a  part  of  the  street,  though  not  or- 
dered to  be  improved. 
.  In  accordance  with  the  foregoing 
views,  the  assessment  by  the  foot  front 
should  be  held  valid  and  binding  as  to 
the  property  of  Henry  Batsche — ^as 
bounding  and  abutting  upon  the  im- 
provement-^and  with  a  modification  of 
the  judgment  of  the  circuit  court  in  that 
respect,  the  judgment  of  that  court 
should  be  affirmed. 
Judgment  accordingly. 

MiNSHALii,  J.,   dissenting  from    the 
modification. 

Spear,  J., did  not  sit  in  this  case. 
I     (To  appear  in  61  Ohio  St.) 
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J.  B.  Micheuer,  a  Canton  attorney,  has  been 
arrested  for  passing  counterfeit  money.  The 
sptirious  coins  were  poor  imitations.  '  Miche- 
ner  is  in  good  circumstances  and  his  sensa- 
tional conduct  has  amazed  those  who  knew 
him. 

The  Baltimore  and  Ohio  Railroad  company 
has  been  defeated  in  the  supreme  court  in  its 
attempt  to  secure  a  reversal  of  the  judgment 
in  the  Licking  county  case  of  Clark  and  others 
brought  against  the  company  to  recover  for  a 
strip  of  land. 

The  case  of  DetwUer  v.  The  City  of  Toledo, 
sent  back  from  tlie  circuit  court  to  the  com- 
mon pleas,  is  on  trial  again  this  week.  This 
litigation  has  been  going  on  for  a  long  time, 
and  there  have  been  three  suits — one  for 
S40,000  damages,  another  for  taking  possession 
of  right  of  way,  and  a  third  for  stealing  water 
from  the  canal. 


Entered  at  the  Postoffice,  Norwalk,  Ohio,  as  second 
class  matter. 

COMMUNICATIOiSS  SOLICITED. 

Contributions y  items  of  news  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
on  legal  topics,  or  discussions  upon  points  of 
interest,  as  well  as  important  decisions^  are 
solicited  from  members  of  the  bar  and  those 
interested  in  legal  proceedi n  t:  s. 


The  beneficiaries  named  in  the  sj)oliated  | 
will  of  the  late  William  S.  Jones  made  an  ap-  i 
plication  in  the  common  pleas  court  at  Cleve- 
land, Tuesday,  to  have  the  decision  of  the  pro- 
bate court  reversed.  The  famous  contest 
seems  likely  to  be  renewed.  It  will  be  remem- 
bered that  a  short  time  before  his  death,  Mr. 
Jones  tore  the  signature  from  his  will.  The 
beneficiaries  tried  to  have  the  will  probated, 
but  the  court  would  not  allow  it. 


The  circuit  court  at  Coshocton  last  week  re- 
versed the  court  of  common  pleas  in  the  case 
of  ^-llzfii  Lannin,ir  v.  The  C,  //.  &  C  /\ailway 
Company,  wherein  the  plaintiff  had  a  verdict 
for  ST,000  for  the  loss  of  a  leg.  The  common 
l)leas  court  was  reversed  on  the  ground  of 
error  in  the  charge,  and  the  case  will  have  to 
be  tried  again. 

An  interesting  contempt  case  from  Fayette 
county  was  argued  in  the  supreme  court 
Thursday.  The  parties  charged  "were  E.  M. 
Hegler  and  Levi  Underwood,  who  harvested 
the  crop  on  land  in  dispute  after  the  supreme 
court  had  granted  a  stay  of  execution.  The 
question  is  -whether  this  was  contempt  or 
whether  the  defendants  were  justified  in  sav- 
ing the  crop. 

Judge  Russell  delivered  the  decision  of  the 
circuit  court  of  Pickaway  county  at  Circleville 
Saturday  in  the  case  of  Henry  P.  Fotsom  et  aL 
wfohn  G.  Haas  et  aL  and  Ohio  State  Univer- 
sity, in  favor  of  the  Folsom  heirs.  By  this 
decision  from  $60,000  to  fTO.OOO  worth  of  prop- 
erty will  go  to  the  plaintiffs.  The  court  sus-- 
tained  the  plaintiffs  on  every  ground  and  held 
that  under  section  5915  of  the  Revised  Statutes, 
Henry  F.  Page,  having  died  within  a  year  from 
the  date  of  his  will,  had  not  the  power  to  devise 
it  to  charity,  and  if  he  had  not  the  power  he 
could  not.  delegate  it  to  another  to  carry  out 
his  wishes  after  his  death.  Judge  RusselPs 
opinion  was  a  very  clear  exposition  of  the  facts 
and  claims  of  bojth  parties. 
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Birchard  A.  Hayes,  a  son  of  the  lamented  ex- 
president,  bas  won  a  case  which  he  appealed 
from  the  circnit  court  of  Lucas  county.  In 
1887»  Mr.  Hayes  let  a  contract  to  Cunningham 
Brothers  for  the  construction  of  a  dwelling  in 
Toledo  to  cost  $6,880  Locke  &  Schultz  were 
sub-contractors  and  when  the  principal  con- 
tractor failed,  they  sued  Mr.  Hayes,  claiming 
that  he  made  payments  to  Cunningham  Broth- 
ers in  advance  of  the  time  limited  by  the  con- 
tract. Locke  and  others  recovered  in  the 
lower  courts  but  the  supreme  court  finds  for 
Mr.  Hayes, 

Stockholders  of  the  Toledo,  Ann  ArbOr  and 
Northern  Michigan  Railroad  filed  a  petition  in 
the  United  States  court  at  Toledo,  Tuesday,  to 
annul  the  recent  foreclosure  sale  of  that  road 
to  R.  C.  Martin  for  $200,000.  The  petition 
claims  thai  the  consolidated  mortgage  which 
was  foreclosed  was  never  properly  authorized 
by  the  stockholders,  and  that  it  and  the  bonds 
it  secures  are  absolutely  void ;  hence  the  sale 
under  it  is  null.  It  alleges  that  Messrs.  Eno, 
Quitard  and  Simmons,  conspired  to  effect  a 
reorganization  and  that  the  purchase  of  the 
road  by  Martin  was  made  at  their  suggestion. 
An  application  has  been  filed  at  Cleveland  in 
the  United  States  circuit  court,  asking  that  the 
receiver  be  compelled  to  turn  over  the  assets 
and  records  of  the  road  to  the  purchasers.  Be- 
fore the  road  can  be  transferred  to  its  new 
owners  the  court  niust  instruct  the  receiver  to 
relinquish  possession. 


Hiram  P.  Mc Knight,  the  Wood  county  forger, 
whose  application  for  a  writ  of  habeas  carpus 
was  made  returnable  Thursday,  appeared  in 
the  supreme  court  accordingly  to  plead  his 
own  cause.  He  was  assisted  by  Mrs.  Dora 
Sandoe-B'ichmann.  of  Columbus,  who  was  suc- 
cessful a  week  ago  in  securing  from  the  bench 
an  order  to  the  warden  to  produce  the  prisoner 
in  court.  Mc  Knight'  made  a  pathetic  plea  in 
his  own  behalf,  but  his  grammar  was  bad  by 
reason  of  long  disuse,  and  his  delivery  was  not 
of  that  graceful  sort  which  distinguishes  the 
polished  advocate.  The  application  lor  a  re- 
lease upon  habeas  corpus  is  based  upon  the 
fact  that  he  was  not  assigned  counsel  at  his 
trial,  although  he  was  indigent  and  entitled  to 
the  services  of  a  reputable  attorney.  Mc- 
Knight  was  a  lawyer,  and  by  a  sort  of  implica- 
tion elected  to  defend  himself,  but  he  argues 
that  he  was  not  the  schoolmaster  of  the  court, 
and  should  not  be  held  responsible  for  their 
failure  to  appoint  counsel. 


A  Cleveland  notary  has  petitioned  the  com- 
mon pleas  court  to  change  his  name.  Carl 
Frederick  William  Weizmann  is  the  man,  and 
he  wants  an  extra  letter  inserted  in  his  surname. 
Weizmann  wants  his  name  spelled  Weitzmann. 
He  has  discovered  that  his  ancestors,  from  the 
y^ar  1890  to  1774,  used  a  "t"  in  spelling  their 
surname,  but,  for  some  unaccountable  reason, 
just  before  the  American  revolution,  that  let- 
ter was  dropped.  The  petitioner  was  born  in 
Germany,  but  has  lived  in  this  country  for  the 
last  thirty  years  and  was  a  soldier  in  the  Fed- 
eral artny  during  the  civil  war. 

Superintendent  of  Insurance  Halm  last  week 
revoked  the  authority  of  the  Standard  Mutual 
Fire  Insurance  company  of  Boston,  Mass.,  to  do 
business  in  Ohio.  The  ground  for  ousting  the 
company  from  the  state  was  that  the  board 
of  directors  at  a  recent  meeting  passed  a 
resolution  reducing  the  contingent  liability  of 
the  policy  holder  oi  the  company  from  three 
times  the  annual  cash  premium  to  one  pre- 
mium, in  addition  to  original  premium  paid. 
The  laws  of  Ohio  impose  upon  the  policy 
holder  of  a  mutual  concern  the  three-fold  con- 
tingent liability.  To  illustrate:  If  a  policy 
holder's  original  premium  was  twenty  dollars 
his  contingent  liability  would  be  sfxty  dollars, 
but  imder  the  resolution  of  the'  directors  it 
would  appear  the  contingent  liability  would  be 
only  twenty  dollars.. 

An  important  decision  affecting  bonds  in 
Ohio  was  rendered  at  Cincinnati  last  week  by 
Judge  Pratt,  of  Toledo.  Rudolph  Kleyobolte 
&  Co.,  bankers  of  Cincinnati,  were  the  pur- 
chasers of  $360,000,  Toledo,  O.,  refunding  tour 
per  cent  bonds.  The  bonds  were  issued  under 
section  2701,  Ohio  Statutes,  which  'permits 
cities  desiring  to  refund  debts  to  issue  bonds, 
but  which  prohibits  cities  from  increasing  their 
debt 

It  was  found  that  these  bonds  were  issued  . 
to  refund  outstanding  bonds  which  were  not 
yet  due  but  which  may  be  called  at  any  time  by 
said  pity.  Attorneys  for  Rudolph  Kleyobolte 
&  Co.  refused  to  approve  the  legality  of  said 
bonds  for  the  reason  that  no  call  had  been 
made  by  the  city  calling  in  the  old  butstanding 
bonds.  The  Toledo  officials  contended  that 
this  was  not  necessary.  An  injunction  suit  for 
Kleyobolte  was  instituted  by  Mr.  Shaw.  The 
court  held  that  the  city  could  not  issue  bonds 
until  they  had  issued  a  call  for  the  old  bonds 
and  thereby  matured  the  old  debt,  otherwise 
the  prohibition  of  section  2701  regarding  in- 
creasing the  debt  would  be  violated. 
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Secretary  Smith  has  reversed  the  decision 
of  the  general  land  office  in  rejecting  the  claim 
of  the  Alabama  and  Chattanooga  railroad  to 
120  acres  of  selections  made  in  the  Hnntsville 
land  district,  Alabama. 

Governor  McKinley  this  week  heard  the  ap- 
plication of  the  prosecuting  attorney  of  Har- 
rison county,  W.  Va.,  for  a  requisition  for  Moses 
Reeve,  the  well-known  hotel  man,  of  Marion, 
O.,  who  is  wanted  for  an  alleged  attempt  to 
defraud  certain  persons  in  a  land  deal.  It  was 
claimed  that  Mr.  Reeve  traded  1,000  acres  of 
West  Virginia  land  for  some  horses,  and  that  a 
vigorous  search  has  failed  to  disclose  the  loca- 
tion of  the  land.  His  attorney  exhibited  tax 
receipts  and  other  documentary  evidences  of 
ownership,  but  the  governor  decided  not  to 
grant  the  requisition,  because  of  insufficient 
evidence. 


It  has  been  decided  in  Wisconsin  that  a  sen- 
tence to  imprisonment  for  life  operates  as  an 
immediate  divorce. 


Attorney-General  Richards,  for  the  state,  has 
instituted  a  proceeding  in  qtw  wart-auto  in  the  ] 
supreme  court  to  revoke  the  charter  of  the 
^tna  Fire  Association  of  Cincinnati,  for  the 
reasons  that  the  association  has  been  transact- 
ing an  insurance  business  on  the  cash  pre- 
mium plan ;  that  it  has  done  business  on  the 
contingent  liability  plan  ;  is  operated  for  the 
benefit  ol  the  officers  and  not  of  the  members; 
has  failed  to  make  assessments  to  pay  losses ; 
has  issued  notes  to  its  members  and  has  ex- 
tended or  renewed  these  notes ;  has  borrowed 
money  without  authority  of  law,  and  is  hope- 
lessly insolvent. 

The  city  of  Cleveland  secured  a  reversal  in 
thf  supreme  court  Tuesday,  of  the  finding  of 
the  Cuyahoga  common  pleas  and  the  circuit 
courts  in  a  case  involving  a  question  of  dam- 
ages for  personal  injury,  fames  Stofer  sued 
the  city  forS15,000  for  injuries  sustained  Janu- 
ary 14,  1892,  by  falling  upon  the  iron  plate 
which  bridges  the  gutter  on  the  south  side  of 
the  public  square  east  of  Ontario  street.  ^Ir. 
Stofer  is  a  carpenter  and  was  about  sixty  yeirs 
old  at  the  time  of  the  accident.  In  his  peti- 
tion he  claimed  negligence  on  the  part  of  the 
city  for  the  reason  that  the  corporation  had 
permitted  the  plate  to  remain  after  the  corru- 
gated surface  intended  to  aid  passengers  had 
been  worn  smooth.  Me  sued  for  $15,000  and 
got  judgment  for  $5,000.  but  the  supreme  court 
reverses  both  the  lower  courts,  and  remands 
the  case  for  a  new  trial,  on  the  grounds  that 
the  evidence  shows  that  at  and  before  the 
time  of  the  accident,  Mr.  Stofer  had  full 
knowledge  of  the  condition  of  the  crossing. 


The  supreme  court  of  Colorado  has  decided 
that  a  sheriff  riding  upon  a  railroad  pass  can 
not  charge  mileage  for  escorting  a  prisoner. 

The  old  Fort  Brown  case,  involving  the  pay- 
ment to  private  claimants  in  Texas  of  lands 
included  in  the  Fort  Brown  military  reserva- 
tion, has  been  finally  settled  by  the  payment 
of  the  moniey  to  the  persons  named  in  the  act 
of  congress. 

The  famous  Ingalls  will  case  has  l)een  settled 
at  Chicago  out  of  court.  The  disposition  of 
about  '^^700,000  was  involved.  The  terms  of  the 
settlement  provide  for  the  payment  of 
$175,000  to  the  contestants,  two  sisters  and 
a  niece  of  the  deceased,  to  whom  had  been 
bequeathed  a  farm  and  some  household  goods, 
while  $4)00,000  had  been  left  to  religious  and 
charitable  institutions. 


Jacob  Riblett  pleaded  guilty  to  a  violation  of 
the  revenue  laws  in  the  United  States  court  at 
Peoria,  111.,  last  week,  and  was  sentenced  to 
four  years  in  Joliet  and  fined  *1,00<»  and  costs. 
He  attended  West  Point  for  some  years,  is  an 
old  soldier,  and  was  for  many  years  engaged  in 
newspaper  work.  After  losing  a  foot  in  a  rail- 
road accident  he  opened  a  novelty  store  and 
used  the  mails  for  advertising  obscene  pic- 
tures. 


Harper  Brothers  and  A.  M.  Palmer  have 
brought  suit  against  the  Lyceum  Stock  com- 
pany, of  Denver,  to  restrain  the  production  of 
•*Trilby."  The  defendants  allege  that  the  book 
"Trilby"  was  not  originateil.  invented,  or  writ- 
ten by  Du  Maurier.  They  assert  that  the  orig-  • 
inal  title  and  book  of  "Trilby"  was  first  pub- 
lished in  France  in  1820.  and  afterwards  in 
Eilgland  in  1817,  and  that  the  book  has  been 
common  property  for  seventy- five  years. 

Edward  \,  McMahon,  business  man  of 
Kansas  City,  last  week  brought  suit  to  recover 
half  a  million  dollars*  worth  of  property  left 
by  John  Bencley,  who  died  in  San  Francisco  in 
1881).  McMahon  claims  to  have  secured  evi- 
dence that  shows  that  his  real  name  is  Grin- 
ville;  that  his  mother  married  Bencley  after 
the  death  of  her  first  husband,  and  that  he  is 
now  sole  heir  to  the  property,  both  parents 
being  dead.  The  property  is  situated  at  San 
Francisco,  Cal.,  and  Centralia,  Wis. 
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Mrs.  Potts,  the  woman  suffrage  leader  of 
Kansas,  is  suing  for  divorce  from  her  husband, 
one  charge  against  him  being  that  he  has 
asked  her  to  earn  her  daily  bread. 


Judge  Hubbard,  of  the  Laporte,  Ind.,  circuit 
court,  Tuesday,  passed  upon  the  legal  questions 
involve  J  in  the  case  to  determine  who  is  the 
legally  constituted  warden  of  the  Northern  In- 
diana prison,  sustaining  the  demurrer  of  plain- 
tifiFHarley  to  the  answer  of  defendant  French, 
thus  deciding  the  act  of  1895  providing  for  the 
election  of  warden  to  both  prisons  constitu- 
tional. This  case  w411  now  go  to  the  supreme 
court  of  the  state  for  final  decision. 


In  a  S5,000  libel  suit  against  the  Pioneer  Press 
at  St.  Paul,  Judge  Kerr  threw  the  case  out  of 
court  on  a  ruling  of  the  utmost  importance  to 
newspapers  and  people  libeled.  It  was  shown 
that  the  plaintiff's  notice  for  a  retraction  was 
served  on  a  reporter.  Judge  Kerr  said  the  law 
contemplated  that  a  legal  notice  for  retraction 
must  be  served  on  the  publisher.  Had  the 
notice  been  served  on  the  city  editor,  the  man- 
aging editor,  or  even  the  editor-in-chief,  it 
would  not  have  been  sufficient  unless  the 
editor-in-chief  was  also  an  officer  of  the  com- 
pany, or  at  least  interested  in  it  financially. 

The  papers  in  the  case  of  Rosella  Ruhman, 
better  known  as  Zella  Nicolaus,  against  George 
Gould  for  140,000,  were  filed  this  week  in  the 
office  of  the  clerk  of  the  supreme  court  of  New 
Jcrsej'.  The  papers  aver  that  the  plaintiff  was 
in  possession  of  a  check  or  deposit  certificate 
of  the  value  of  ^40,000,  and  that  this  certificate, 
which  she  afterwards  lost  in  Jersey  City,  was 
found  by  George  J.  Gould,  who  has  refused  to 
return  it,  although  repeatedly  asked  to  do  so. 
She  then  charges  that  Gould  has  fraudulently 
converted  the  certificate  to  his  own  use. 


San  Francisco  officials  have  as  yet  been  un- 
able to  solve  the  problem  of  how  to  tide  over 
the  city's  financial  distress  until  the  beginning 
of  the  next  fiscal  year,  June  1.  While  the 
^ayor,  the  supervisor^,  and  the  heads  of  the 
departments  were  wrestling  with  the  subject 
recently  the  supreme  court  was  engaged  in 
writing  a  decision  reaffirming  its  former  de- 
cisions, to  the  effect  that  the  expenses  of  one 
year  may  not  be  paid  out  of  the  revenues  of 
another.  In  other  words  the  city  cannot  mort- 
gage its  future,  although  the  expense  of  main- 
taining the  fire  department  and  public  institu- 
tions for  the  remaining  two  months  of  the 
fiscal  year,  will  be  $125,000,  to  meet  which  there 
is  practicallj'  nothing  in  the  treasury. 


Because  it  could  not  be  proved  that  tHe  In- 
ternational Grand  Brotherhood  of  Locomotive 
Engineers  is  an  incorporated  body.  Judge  Clif- 
ford, at  Chicago,  took  from  the  jury  the  c<ise 
of  William  A.  Burns,  and  discharged  the  pris- 
oner. Some  time  ago  Burns  was  indicted  for 
forging  and  counterfeiting  the  seal  of  tbe  or- 
ganization mentioned,  it  being  alleged  that  by 
means  of  false  dies  and  stamps  he  had  obtained 
passes  and  sold  them  to  scalpers.  An  ineffect. 
ual  attempt  was  made  to  show  that  the  brother- 
hood was  incorporated  in  Ohio,  but  a  letter  of 
denial  from  the  secretary'  of  that  state  settled 
the  matter. 

In  deciding  the  case  oi  Joel  Parker  Whitney 
V.  Frank  C.  Tayior^  in  error  to  the  circuit  court 
for  the  northern  district  of  California,  involv- 
ing title  to  a  quarter  section  of  land  in  Califor- 
nia, the  United  States  supreme  court  has  held 
that  where  on  the  records  of  the  local  land  office 
there  is  an  existing  claim  on  the  part  of  an  in- 
dividual to  land  within  a  .railroad  land  grant, 
under  the  homestead  or  pre-emption  laws. 
which  has  been  recoj^nizcd  by  the  officers  of 
the  government  and  h^s  not  been  canceled,  the 
tract  in  dispute  is  iexempted  from  the  operations 
of  the  grant.  The  decision  of  the  court  below 
was  affirmed. 


Although  the  state  department  has  sanc- 
tioned the  principle  of  the  right  of  a  European 
nation  to  collect  an  indemnity  for  a  national 
insult  offered  to  it  by  an  American  nation,  or 
to  secure  redress  for  the  abuse  or  ill  treatment 
of  its  citizens  and  infringements  on  their  prop- 
erty rights,  it  can  safely  be  predicted  that  it 
will  not,  under  any  circumstances,  permit  any 
European  government  to  attempt  by  the  dis- 
play of  force  to  collect  moneys  .owing  by  the 
South  or  Central  American  States  to  individuals 
on  account  of  moneys  loaned.  There  is,  there- 
fore, no  apprehension  of  a  forcible  attempt  by 
the  British  to  coHect  debts  owing  by  Honduras 
to  British  bondholders  on  account  of  a  govern- 
ment loan,  and  this  same  doctrine  may  be  at 
this  time  of  great  comfort  to  many  of  the 
small  republics  of  this  hemisphere  that  have 
been  obliged  by  the  stress  of  hard  times 
and  revolutions  to  default  in  the  payment  of 
the  interest  and  principal  of  their  national 
debts.  The  position  taken  by  the-,  state  de- 
partment is  that  there  is  no  rule  of  interna- 
tional law  authorizing  the  exercise  of  force  to 
collect  individual  debts,  and  that  persons  who 
take  bonds  issued  on  account  of  the  national 
debt  of  an  American  republic  must  take  the 
chances  of  their  collection  in  the  ordinary 
way,  putting  themselves  on  a  footing  with  tbe 
inhabitants  of  the  country  borrowing  the 
money. 
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An  interestiag  point  with  reference  to  the 
income  tax  has  come  up  at 'Mason  City,  la. 
The  Mason  Brick  and  Tile  company  in  making 
its  return  claims  exemption  under  the  supreme 
court  decision,  as  all  its  income  was  derived 
from  real  estate  in  the  shape  of  brick  and  tile. 
The  collector  has  refused  to  allow  the  exemp- 
tion, and  the  point  may  be  referred  to  the 
courts. 


Percival  B.  Coffin,  charged  with  complicity 
in  'wrecking  the  Indianapolis  National  Bank, 
appeared  before  Judge  Baker  in  the  federal 
court  Thursday  and  renewed  his  recognizance 
bond  for  $5,000,  with  the  same  sureties  as  be- 
fore. His  trial  was  set  for  May  28,  as  was  also 
the  trial  of  Schuyler  C.  Haughey.  Mr.  Miller, 
attorney  for  Coffin,  asked  for  a  continuance 
until  September  1,  but  was  denied.  The  bond 
of  Francis  M.  Coffin,  who  is  ill  in  New  York 
and  could  not  appear  before  Judge  Baker,  was 
formally  defaulted. 


By  a  majority  opinion  the  supreme  court  of 
Minnesota  has  sustained  the  lower  court  in 
holding  that  the  state  law  of  1893,  granting  to 
telephone  and  electric  lighting  companies  the 
right  of  eminent  domain,  the  same  as  railroad 
companies,  is  proper  and  -right.  Farmer 
Joshua  O'Gater  objected  to  the  erection  of 
telephone  poles  in  front  of  his  place,  and.took 
the  matter  into  the  court  The  lower  courts 
held  that  the  telephone  company  had  the  right 
to  place  the  poles  there  without  compensation 
to  the  land  owner,  as  it  was  a  pu|:)lic  service  and 
a  part  of  that  for  which  the  road  was  laid  out. 
This  position  was  sustained,  although  Chief 
Justice  Start  and  Justice  Buck  dissented 
The  decision  is  of  much  iniportance. 


A'  lawsuit  was  begun  at  Jefferson,  Tuesday, 
in  which  Dr.  Mary  A.  B.  Woods,  of  Erie,  Pa., 
demands  S25,000  damages  from  the  New  York, 
Chicago  and  St.  Louis  Railroad  company  for 
alleged  damages  received  in  April,  1892.  While 
alfghting  from  a  train  at  Bellevue,  it  is  claimed 
that  no  call  of  the  station  was  made  by  the 
trainmen,  and  also  that  the  train  started  sud- 
denly as  she  stepped  from  the  car,  throwing 
her  violently  to  the  platform  and  producing 
injuries  to  the  spine,  which  have  rendered  her 
an  invalid  permanently.  The  case  was  tried 
about  one  year  ago,  and  Mrs.  Woods  was  given 
a  verdict  of  $10,000,  which  was  set  aside  by  the 
circuit  court  for  error  on  the  part  of  the  trial 
judge. 


The  United  States  supreme  court  has  re- 
manded the  case  of  The  Gulf,  Colorado  and 
Santa  Fe  Raihvay  Company  v.  Hefley  and 
Lewis,  in  error  to  the  county  court  of  McMinn 
county,  Texas.  The  case  involved  a  construc- 
tion of  the  interstate  commerce  law.  The  court 
held  that  the  statute  of  the  state  of  Texas, 
which  made  the  charges  appearing  on  the  face 
of  the  bill  of  lading  conclusive,  and  giving 
damages  for  each  day's  detention  after  the  ten- 
der by  the  consignee  of  the  charges  shown  by 
the  bill  of  lading  equal  to  the  amount  of  the 
freight  charges,  was  inapplicable  to  interstate 
commerce  shipments  and  contrary  to  the  inter- 
state commerce  law,  which  forbids  railway 
companies  to  receive  any  greater  or  less  sums 
than  those  named  in  their  posted  rates. 


N£WSPAPBR  LAWS. 

Fraud  orders  have  been  issued  to  the  post- 
masters at  St  Paul,  Pittsburgh  and  Chicago, 
forbidding  the  delivery  of  any  mail  matter  to 
the  Publishers'  Collection  agency.  The  agency, 
which  has  offices  all  over  the  country,  has 
persisted  in  attempting'to  enforce  the  so-called 
"newspaper  laws"  in  spite  of  the  warnings  of 
the  postoffice  department  One  of  the  chief 
clauses  of  these  "laws"  is  that  if  a  person 
takes  a  paper  from  the  postoffice  he  is  liable 
for  the  subscription  price  of  it,  whether  his 
time  is  out  or  not,  or  whether  he  subscribed 
for  it  originally  or  not. 

In  discussing  the  matter  Assistant  Attorney - 
General  Thomas  says:  'This  is  the  law  only 
where  a  publisher  sends  a  paper  to  a  non  sub- 
scriber with  the  intent  to  charge  for  it.  Indeed, 
the  relation  between  a  publisher  and  his  patrons 
is  contractual  only.  The  contract  may  be  im-- 
plied  or  expre*ised.  If  a  publisher  sends  his 
paper  to  a  nonsubscriber  with  the  intention 
df  charging  for  it  and  the  addressee  takes  it 
out  of  the  postoffice  or  from  the  carrier  under 
such  circumstances  as  to  imlicate  that  he  in- 
tends to  pay  for  it,  he  might  be  liable.  But  it 
ofien  happens  that  publishers,  in  order  to  in- 
troduce their  papers,  send  sample  copies  to 
nonsubscribers  all  over  the  country  with 
no  intention  whatever  of  charging  for  the 
same,  and  this  may  be  continued  to  the  same 
parties  for  weeks  and  even  months,  and  this 
practice  is  so  general  and  so  well  understood 
that  receipt  of  such  sample  copies  by  the  ad- 
dressees could  scarcely  be  held  to  create  a 
liability  to  pay  for  them.  On.  the  other  hand, 
suppose  a  nonsubscriber  receives  a  paper  for 
a  time,  and  the  publisher  sends  in  a  dun  for 
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the  price ;  then  it  would  be  the  plain  duty  of 
the  former  to  refuse  to  take  the  paper  out  of  the 
office  or  from  the  carrier,  and  if  he  should  not 
do  this  an  implied  contract  to  pay  for  the  paper 
thereafter  would  arise.  The  whole  question 
resolves  itself  into  one  of  intention  on  the 
part  of  the  publisher  and  addressee,  and  no 
general  rule  can  be  formulated  that  can  be  ap- 
plicable to  all  cases  alike." 


the  Marvin  Coal  company's  mines  were  run- 
ning full  blast,  while  the  mine  of  the  plain tiflTs 
was  idle  much  of  the  time  on  account  of  the 
scarcity  of  cars.  The  plaintiffs  claimed  dam- 
ages for  the  loss  of  custom  and  profits.  The 
decision  was  lengthy  and  gave  the  plaintiffs  a 
judgment  for  the  sum  of  i3,386  and  costs  of 
suit,  which  will  amount  to  over  111,000  more. 


UNJUST  DISCRIMINATIOir. 

The  case  of  the  Buckeye  Coal  Cofnpany 
V;  The  Columbus,  Hocking  Valley  and  Toledo 
Railway  Company,  was  decided  Saturday  at 
Athens  by  the  referee,  Frank  F.  Oldham,  of 
Cincinnati.  This  is  one  of  the  most  noted  cases 
that  has  been  tried  in  Athens  county,  involv- 
ing as  it  does  some  new  questions  of  law,  and 
it  is  important  from  the  fact  that  it  bears  oi\ 
the  duties  which  a  railroad  owes  to  the  mines 
along  its  line. 

The  petition  charges  the  railroad  company 
with  unlawful  and  unjust  discrimination  in 
the  use  of.'coal  cars  against  the  plaintiff  and  in 
favor  of  certain  other  mines  along  the  line 
of  the  railroad  in  the  Hocking  valley, notably  the 
Morris  Coal  compan}',  the  New  Pittsburg  Coal 
company  and  the  Hocking  Valley  Coal  com- 
pany. The  time  when  the  plaintiffs  complain 
of  the  discrimination,  was  from  September, 
11^92,  to  June  1, 1898.  The  railroad  company  and 
some  of  its  stockholders  own  about  10,000  acres 
of  coal  land  in  the  counties  of  Athens,  Hocking 
and  Perry,  and  have  leased  the  land  to  various 
companies  and  from  them  they  receive  royal- 
ties running  from  seven  to  ten  cents  per  ton 
for  all  the  coal  mined  under.their  leases.  The 
plaintiffs  charge  the  railroad  company  with  dis- 
criminating in  favor  of  these  lessees  and  in 
having  formed  a  combination  with  the  coal 
companies  above,  named  to  give  them  more 
than  their  share  of  empty  cars  during  the 
winter  months,  when  cars  are  scarce  and  in 
;/reat  demand.  A  little  observation  will  show 
>\h.il  an  advantage  one  coal  company  could 
iKive  over  another  in  a  busy  season  if  the  first 
c  Muld  receive  all  the  cars  tfiey  needed  and  the 
second  only  a  few.  The  evidence  established 
ihe  fact  that  the  Morris  Coal  company  was 
greatly  favored  by  -the  defendant  during  the 
fall  of  1892,  the  winter  of  the  same  year  and 
the  spring;  of  1893.  The  Buckeyp  Coal  com- 
pany did  not  receive  its  share  of  cars,  and  the 
referee  censured  the  defendant  severely  for 
not  offering  to  tell  that  company  what  its 
share  of  empty  cars  was.  'Many  witnesses 
testified  that  during  the  time  complained  of 


A  CASB  COMPROMISBD. 

The  suit  of  the  Wells-Fargo  Express  com- 
pany against  the  Adams  Express  company  at 
St  Louis,  for  $35,000,  the  value  of  a  package  of 
€*urrency  stolen  from  the  Adams  Company-  be- 
tween Cincinnati  and  Nashville  in  1892,  has  been 
compromised,  the  Wells-Fargo  people  accept- 
ing $27,000  in  full  and  final  settlement  This  is 
the  case  in  which  a  sensational  scene  occurred 
while  depositions  were,  being  taken  in  the  law 
office  of  Messrs. -Fox  &. Moore,  at  Kansas  City. 

Charles  A.  Ketchum,  the  express  messenger 
in  charge  of  the  car  at  the  time  of  the  robbery, 
was  tried  and  acquitted  last  fall,  although 
strong  proof  was  introduced  against  him. 

The  package  inf  question  was  mysteriously 
abstracted  while  in  transit  from  New  York  to 
Galveston,  somewhere  between  Cincinnati  and 
Nashville.  It  contained  $35,000  in  bills,  and  a 
papei  dummy .  was  substituted.  The  Wells- 
Fargo  company,  after  the  loss  was  ascertained, 
promptly  paid  the  money  to  the  Galveston 
banking  firm  to  whom  it  was  being  sent 

Suit  was  then  brought  against  the  Adams 
Express  company,  and  depositions  of  all  wit- 
nesses were  being  taken  by  the  attorneys  on 
each  side.  The  Wells-Fargo  company  accepted 
the  compromise  as  the  cheapest  way  of  ending 
the  suit  that  was  pending  in  the  United  States 
district  court  at  St.  Louis. 


STRONG  VINBGAR. 


Injanuar>'  there  arrived  at  the  Columbus 
port  of  entry  a  consignment  of  vinegar  for 
Messts.  T:  SieVerding  &  Co.,  of  Sidney,  O., 
from  German3\  The  tariff  act  imposes  a  duty 
of  7  J  cents  per  gallon  on  rinegar  of  a  certain 
standard.  Mr.  Sieverding  came  to  Columbas 
and  expected  to  enter  the  consignnient  at  the 
Columbus  port  at  7^  cents  per  gallon.  He  was 
disappointed,  as  Collector  Maize  had  the  vine- 
gar tested  and  found  it  about  four  times  the 
strength  prescribed  in  the  tariff  act  Notwith- 
standing the  protest  of  the  Sidney  firm  Col- 
lector Maize  charged  accordingly  and  collected 
the  same.  •  Mr.  Sieverding  appealed  to  the 
treasury  department  and  the  latter  sustained 
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Collector  Maize,  as  will  be  seen  by  the  following 
decision  on  the  case : 

"  Paragraph  236  of  the  tariff  act  imposes  a 
duty  of  71  cents  per  gallon  on  vinegar,  and 
provides  that  the  standard  for  vinegar  shall 
be  taken  to  be  that  strength  which  requires 
35  grains  of  bicarbonate  of  potash  to  neutral- 
ize one  ounce  troy  of  vinegar.  The  duty  of 
7i  cents  per  gallon  accrues  on  vinegar  of  the 
standard  strength  and  less,  and  vinegar  above 
the  standard  is  subject  to  said  duty  and  in  ad- 
dition one  thirty-fifth  of  7.i  cents  per  gallon 
for  each  grain  of  bicarbonate  of  potash  in  ei^- 
cess  of  thirty-five  grains." 

It  required  nearly  150  grains  of  bicarbonate 
of  potash  to  neutralize  one  ounce  troy  of  the 
concentrated  vinegar.  It  is  the  first  time  such 
a  question  has  come  up  at  that  port. 


SUPREME  COURT  OF  OHIO. 
Official  Report  of  Cases  Decided. 

Tuesday,  April  SO,  1896, 
General  Docket. 

2684.  Birchard  A.  Hayes  v.  James  P.  Locke  et 
al.  Brror  to  the  circuit  court  of  Lucas  county. 
Judgment  reversed,  and  judgment  for  plaintiff 
ill  erron 

2746.  .  J.  C.  Wilson  v.  James  F.  Cook,  Treas. 
Error  to  Uie  circuit  court  of  Payette  county. 
Judgment  affirmed. 

2751.  Elizabeth  A.  Mcllvain,  admx.,  v.  Nor- 
ris  L.  Leyman  et  al.  Error  to  the  circuit  court 
of  Richland  county.    Judgment  affirmed. 

2752.  The  B.  &  O.  R.  R.  Co.  et  al.  v.  C.  Owen 
Clark  et  al.  Error  to  the  circuit  court  of 
Licking  county.    Judgment  affirmed. 

2755.  William  H.  Gilcher  et  al.  v.  Fred. 
Kranz.  Error  to  the  circuit  court  of  Erie 
county.    Judgment  affirmed. 

2802.  Henry  E.  Tuttle  v.  Catherine  Davis. 
Error  to  the  circuit  court  of  Franklin  county. 
Judgment  affirmed. 

3309.  Trustees  of  Troy  township,  Richland 
county,  V.  Henry  L.  Shauck.  Error  to  the  cir- 
cuit court  of  Richland  county.  Judgment  af- 
firmed.   Shauck,  J.,  did  not  sit  in  the  case. 

341o.  The  Baltimore  and  Ohio  R.  R.  Co.  v. 
Patrick  Scahill.  Error  to  the  circuit  court  of 
Belmont  county.    Judgment  affirmed. 

3419.  Minna  Kasmirsky  v.  Albert  P.  Stein- 
metz  et  aL  Error  to  the  circuit  court  of 
Montgomery  county.    Judgment  affirmed. 

3420.  Benjamin  Iddmgs  v.  W.  R.  Kerr  et  al. 
Brror  to  the  circuit  court  of  Miami  county. 
Judgment  reversing  judgment  of  the  court  of 
common  pleas  affirmed ;  and  judgment  render- 
ing the  judgment  the  common  pleas  should 
have  rendered,  reversed  and  cause  remanded 
to  the  court  of  common  pleas  for  a  new  trial. 


4377.  The  State  of  Ohio  v.  Stewart  Penn. 
Exceptions  to  the  rulings  of  the  court  of  com- 
mon pleas  of  Perry  county.  Exceptions  by 
the  prosecuting  attorney  to  the  rulings  of  the 
court  of  common  pleas  of  Perry  county  over- 
ruled. 

438^i.  The  Dwelling  House  Insurance  Co.  v. 
Sarah  J.  I^ord  Smith.  Error  to  the  circuit 
court  of  Athens  county.  Dismissed  by  con- 
sent at  cost  of  defendant  in  error. 

4422.  City  of  Cleveland  v.  James  Stofer. 
Error  to  the  circuit  court  of  Cuyahoga  county. 
Judgment  reversed.  Reasons  stated  in  journal 
entry  and  remanded  for  further  proceedings. 

Motion  Docket. 

2404.  The  State  of  Ohio  v.  John  P.  Heibel. 
Motion  by  plaintiff  to  advance  cause  No.  4435, 
on  the  general  docket.  Oral  argument  re- 
quested. Motion  allowed.  Oral  argument 
noted. 

2405.  The  Cincinnati  Street  Rv.  Co.  v.  AlU 
Y.  Murray,  admx.,  et  al.  Motion  by  defendant 
to  advance  cause  No.  4443,  on  the  general 
docket  Motion  allowed,  briefs  to  be  filed 
within  rules. 

2406.  A.  J.  Frame,  Auditor  Athens  county,  et 
al.  V.  The  SUte  of  Ohio  ex  rel.  Stanley  I. 
Bean,  Treas.,  York  township.  Motion  by 
plaintiffs  to  advance  6ause  No.  4195,  on  the 
general  docket  Oral  argument  requested. 
Motion  allowed  and  request  for  oral  argument 
noted.  Case  to  be  heard  with  No.  4496,  on  the 
general  docket  Printing  dispensed  with  in 
latter  case. 

2407.  August  Straus  v.  The  Village  of  Ober- 
lin.  Motion  for  leave  to  file  a  petition  in  error 
to  the  circuit  court  of  Lorain  county.  Motion 
allowed. 

2408.  Susan  A.  Winslow  for,  etc.,  et  al.  v.« 
The  City  of  Cincinnati  et  al.  Motion  by  plain- 
tififo  to  advance  cause  No.  4498  on  the  general 
docket  Motion  advanced,  briefs  to  be  filed 
within  rujes. 

2409.  Christopher  Theide  v.  The  Pitteburg 
and  Western  Ry.  Co.  Motion  by  plaintiff  to 
dispense  with  reproducing  map  and  photos  in 
printed  record  in  cause  No.  4501,  on  the  gen- 
eral docket    Motion  allowed. 

2410.  John  Hersh  et  al.  v.  The  Commission-  * 
ers  of  Putnam  County  et  al.  Motion  by  plain- 
tiffs for  supersedeas  in  cause  No.  4500  on  the 
general  docket  Motion  allowed.  Bond  to  be 
given  in  the  sum  of  $2,000,  to  acceptance  of 
the  clerk  of  the  court  of  common  pleas. 

New  Cases. 

Causes  filed  in  the  Supreme  Court  of  Ohio 
since  April  24, 189o:  . 

4505.  The  State  of  Ohio  ex  rel.  Noah  F, 
Barnes  et  al.  v.  JohnAV.  Crawford  et  aJ.  Error 
to  the  circuit  court  of  Morrow  county.  F.  K. 
Powell  and  John  A.  Garver  for  plaintiffs. 
Jabez  Dickey  for  defendants. 

4506.  In  re  application  of  Hiram  P.  Mc- 
Knight  for  a  writ  of  habeas  corpus.  Habeas 
corpus.    Dora  Sandoe  Bachman  for  writ 
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4.507.  The  L.  S.  &  M.  S.  Ry.  Co.  v.  Ellen 
Kalmbuch,  admx.,  et  al.  Error  to  the  circuit 
court  of  Lucas  county.  E.  D.  Potter,  Jr.,  for 
plaintiff.  Scribher  &'Hurd  and  Goulder,  Wing 
&  Holding  for  defendants. 

450S.  Wm.  Bell,  Jr.  Auditor,  etc.,  v.  The 
State  of  Ohio  ex  rel.  Allen  B.  CofFman.  Er- 
ror to  the  circuit  court  of  Licking  county.  S. 
M.  Hunter,  Waldo  Taylor  for  plaintiff.  Stew- 
art ^  Allen  for  defendant. 

4.')oy.  WiUiam  Meredith  v.  Jonathan  A. 
Franks  et  al.  Error  to  the  circuit  court  of 
Licking  county.  S.  M.  Hunter,  J.  M.  Dennis 
for  plaintiff.     Kibler  &  Kibler  for  defendants. 

4ol0.  Philip  E.  Blesch  et  al.  v.  DeWitt  C. 
Jones  et  al.  Error  to  the  circuit  court  of 
Franklin  county.  J,  N.  Lee  for  plaintiffs.  S. 
Hanibleton  &  C.  E.  Sims  for  defendants. 

4511.  The  Board  of  Directors  of  Witten- 
berg College  V.  Lawrence  Goodman,  exr.  Er- 
ror to  the  circuit  court  of  Hancock  county 
John  L.  Zimmernian,  Jno.  N.  Doty  &  R.  J. 
Kibler  for  plaintiff.  Ross  &  Kinder  for  de- 
fendant. 

4512.  The  Mutual  Aid  B.  &  L.  Co.  v.  Wm. 
A.  Gashe,  assignee,  et  al.  Error  to  the  circuit 
court  of  Lucas  county.  Hurd,  Brumback  & 
Thatcher  for  plaintiff.  King  &  Tracy,  Harris 
&  Thurston,  J.  N.  Huntsberger,  J.  A.  Barber  & 
C.  F.  Watts. 

4513.  The  Alliance  Standard  Review  Pub- 
lishing Co.  V.  Fannie  L.  Valentine.  Error  to 
the  circuit  court  of  Stark  county.  Fording  & 
Harris,  Wm.  R.  Da^,  S.  F.  Hanselman  for 
plaintiff.    John  O.  Wmship  for  defendant. 

4514.  H.  M.  Douglas  v.  Augustus  Allen. 
Error  to  the  circuit  court  of  Meigs  county. 
Russell  &  Webster  for  plaintiff. 

4515.  Francis  C.  Russell  v.  Leander  O. 
SmitK  Error  to  the  circuit  court  of  Meigs 
county.  O.  L.  Bradbury,  M.  S.  Webster  for 
plaintiff. 

4516.  The  SUte  of  Ohio  ex  rel.  Attorney- 
General  V.  The  iEtna  Fire  Association  of  Cin- 
cinnati, O.  Quo  warranto.  J.  K.  Richards, 
attorney-general,  for  plaintiff. 


MUNICIPAL  CORPORATIONS 

Annexation  of  Territory. 


[Supreme  Court  of  Ohio.  ] 
Stat?:  p:x  rel.  v.  Cincinnati. 

1.  An  amended  section  of  a  statute  takes 
the  place  of  the  original  section,  and  must  be 
construed  with  reference  to  the  other  sections, 
and  they  with  reference  to  it ;  the  whole  stat- 
ute, after  the  amendment,  has  the  same  effect 
as  if  re-enacted  with  the  amendment,  and 
hence  an  unconstitutional  statute  may  be 
amended  into  a  constitutional  one,  so  far  as  its 
future  operation  is  concerned,  by  removing  its 
objectionable  provisions,  or  supplying  others, 
to  conform  it  to  the  requirements' of  the  con- 
stitution. 

2.  The  act  of  April  13,  1>>9,3.  as  amended 
April  24,  \SUli,  authorizing  cities  of   the  first 


grade  of  the  first  class  to  annex  contig:uons 
municipalities  of  other  grades  and  classes,  is  a 
subsisting  and  constitutional  law. 

3.  It  is  not  a  valid  objection  to  the  statute, 
or  to  annexation  under  it,  that  a  municipal  cor- 
poration may  be  so  annexed  without  the  con- 
sent of  its  constituted  authorities,  or  of  it> 
inhabitants ;  nor,  that  the  taxable  property 
within  such  municipality  will  become  subject 
to  taxation  for  the  payment  of  previously  in- 
curred indebtedness  of  the  city  to  which  the 
annexation  shall  be  made. 

4.  The  statute  does  not  require  that,  at  the 
election  held  to  determine  whether  annexa- 
tion shall  be  made,  the  question  be  so  sub- 
mitted that  the  electors  of  each  municipality 
sought  to  be  annexed  may  vote  for  or  a^^ainst 
its  annexation ;  nor  is  it  essential  to  the  an- 
nexation, that  a  majority  of  the  votes  cast  by 
the  electors  of  any  such  municipality  shall  be 
in  favor  of  it.  The  question  to  be  voted  upon, 
is  whether  all  of  the  municipalities  included 
in  the  proceeding  shall  be  annexed,  when  it  is 
sought  to  annex  more  than  one,  and  the  prop- 
osition is  deemed  carried  if  a  majority  of  the 
aggregate  vote  cast  be  in  favor  of  annexation. 

(Decided  March  26,  1895.) 
Quo   WARRANTO. 

The  petition  alleges  that  the  defendant, 
which  is  the  only  city  of  the  first  grade 
of  the  first  class  in  this  state,  has  insti- 
tuted, and  is  about  to  carr}^  to  comple- 
tion, proceedings  to  extend  its  corporate 
limits  by  annexation,  so  as  to  include 
the  contiguous  villages  of  Riverside, 
Westwood,  Clifton,  Avondale  and  Lin- 
wood,  and  claims  the  right  to  do  so, 
under  and  by  virtue  of  an  act  of  the 
General  Assembly,  passed  April  13, 1  Wo, 
entitled  "an  act  to  authorize  cities  of  the 
first  grade  of  the  first  class  to  annex 
contiguous  municipal  corporations  of 
other  grades  or  classes  lying  within  any 
!  county  containing  such  cities  of  the  first 
grade  of  the  first  class,'*  and  an  act 
amendatory  thereof,  passed  April  '24, 
1<'^93.  The  first  mentioned  act  reads  as 
!  follows : 

''Section  1.     Be  it  enacted  by  the  Gen- 
eral Assembly  of  the  State  of  Ohio,  That 
any  city  of  the  first  grade  of  the  first  class 
I  shall  have  the  power  to  annex  to  its  pres- 
I  ent     corporate     limits    any    contiguous 
:  municipal  corporation  or  corporations  of 
I  other   grades   or  classes   situate   in   the 
!  county  containing  such  city  of  the  first 
grade  of  the  first  class,  upon  compliance 
with  the   terms  and  conditions   herein- 
after recited. 

"Section  2.     Tlvit  any  such  city  of  the 
first  grade  of  the  first  class  desiring  to 
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annex  any  contiguous  municipal  corpor- 
ation or  corporations  of  other  grades  or 
classes  lying  within  the  county  contain- 
ing such  city  shall,  by  its  board  of  legis- 
lation, pass  an  ordinance  declaring  such 
intention  and  describing  the  municipal 
corporation  or  corporations  which  it  de- 
sires to  annex ;  and  it  shall  be  the  duty 
of  the  mayor  of  such  city  of  the  first 
grade  of  the  first  class  seeking  such  an- 
nexation, to  cause  such  ordinance  to  be 
published  once  a  week  for  four  consecu- 
tive weeks  in  two  newspapers  published 
and  of  general  circulation  in  the  county ; 
and  if  there  be  any  objections  to  or  re- 
monstrances against  the  proposed  annex- 
ation the  same  shall  be  filed  with  the 
clerk  of  the  board  of  legislation  of  such 
city,  and  the  clerk  shall  present  the  same 
at  the  next  regular  meeting  of  such 
board  of  legislation ;  and  such  board 
shall  hear  all  objections  and  remon- 
strances and  finally  determine  the  same 
by  ordinance. 

**Section  3.    That  if  said  board  of  leg- 
islation after  such  hearing  determines  in 
favor    of    such    annexation,    then    the 
mayor  of  such  city  of  the  first  grade  of 
the  first  class,  and  also  the  mayors  of  the 
different  municipal   corporations  sought 
to    be  annexed,  shall  each  cause   their 
separate  proclamations  to  be  issued,  as 
in  the  case  of  municipal  elections,  noti- 
fying the  qualified  voters  of  their  respec- 
tive municipalities  of  the  time  and  place 
of  the  holding  of  an  election  to  deter- 
mine whether  such  municipalities  shall 
be  so  annexed.    The  time  for  such  elec- 
tion shall  be  fixed  by  the  ordinance  of 
the  board  of  legislation  detjerminipg  in 
favor  of  such  annexation,  and  shall  be 
not  less  than  thirty  days  after  the  pas- 
sage of  such  ordinance.     Before  such  an- 
nexation shall  be  deemed  to  have  carried, 
it  shall  have  received  a  majority  of  all 
votes  cast  upon  such  proposition.     Such 
election  shall  be  conducted  in  the  same 
manner  as  is  now  by  law  provided  for  the 
conduct  of  municipal  elections  in  such 
cities    and    municipal  corporations,    re- 
spectively, except  that  no  additional  reg- 
istration shall  be  required.     The  form  of 
the    ballots  to  be   used  at  such  election 
shall  be  determined  by  the  board  of  elec- 
tions of  such  county. 

''Section  4.     That  it  shall  be  the  duty 
of  the  judges  of  election  to  return  the 


result  to  the  board  of  elections  for  such 
county,  and  it  shall  be  the  duty  of  such 
board  to  ascertain  the  result  of  such  elec- 
tion and  certify  the  same  to  the  secretary 
of  state  and  to  the  board  of  legislation 
of  the  city  seeking  the  annexation. 

"Section  5.  That  if  such  election 
shall  have  resulted  in  favor  of  such  an- 
nexation, it  shall  be  the  duty  of  the 
mayor  of  such  cit}^  to  whose  limits  are 
to  be  so  attached  such  municipality  or 
municipalities,  to  immediately  notify  the 
the  court  of  common  pleas  of  the  county 
containing  such  city  of  the  result  of  such 
election,  and  thereupon  such  court  shall 
appoint  three  commissioners,  who  shall 
be  residents  of  such  county.  And  such 
commissioners  shall  be  sworn  in  by  the 
judge  of  such  court  to  faithfully,  hon- 
estly and  impartially  discharge  their  du- 
ties, and  such  commissioners'  compensa- 
tion shall  be  fixed  by  such  court,  and  the 
same  shall  be  paid  out  of  the  general 
fund  of  the  treasury  of  the  city  making 
such  annexation,  upon  vouchers  to  be 
issued  by  the  mayor  of  such  city. 

**Section  6.  That  it  shall  be  the  duty 
of  such  commissioners  to  make  a  full 
and  detailed  account  of  the  indebtedness 
due  by  each  municipality  so  annexed  and 
of  the  several  school  districts  affected  by 
such  annexation ;  that  they  shall  also  re- 
port what  number  of  bonds  or  other  evi- 
dences of  debt  have  been  issued  by  each 
corporation,  and  of  the  several  school 
districts.  That  such  commissioners,  in 
conuection  with  the  sinking  fund  trustees 
of  such  city  of  the  first  grade  of  the 
first  class,  shall  arrange  the  terms  and 
conditions'  for  the  final  annexation 
of  such  municipalities,  and  repoft 
the  same  to  said  court.  That  whenever 
their  report  shall  have  been  so  made  and 
approved  by  the  court  such  annexation 
shall  be  deemed  complete. 

"Section  7.  That  if  any  municipalit}^ 
so  annexed  shall  complain,  in  writing, 
that  the  terms  and  conditions  for  such 
annexation  are  unjust  and  unfair  in 
whole  or  in  part  towards  its  interests, 
such  corporation  or  corporations  shall 
have  the  same  board  by  the'  court  ap- 
pointing such  commissioners.  That 
such  court  shall  have  the  power  to  mod- 
ify such  report,  if  in  its  judgment  the 
conditions  and  terms  are  unfair  to  the  in- 
terest complaining,  but  shall   not   have 
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the  right  to  set  aside  the  annexation  of 
such  municipality  or  municipahties  to 
such  city.  That  neither  an  appeal  nor 
writ  of  error  shall  be  allowed  to  reverse 
or  set  aside  such  final  decree  of  the  court. 

"Section  8.  That  whenever  the  terms 
and  conditions  of  such  annexation  shall 
have  been  completed,  the  commissioners 
herein  designated  shall  file  a  transcript 
of  such  terms  and  conditions  with  the 
recorder  of  such  county,  and  also  trans- 
mit a  certified  copy  of  the  same  to  the 
secretary  of  state,  and  the  same  shall  be 
by  such  secretar>'  recorded  in  his  said  of- 
fice. And  thereafter  such  territory  and 
municipalities  so  annexed  shall  be  gov- 
erned by  the  respective  boards  and  offi- 
cers of  such  city  annexing  the  same. 
Upon  such  annexation,  the  board  of  leg- 
islation shall  by  ordinance  provide  lor 
the  division  of  such  annexed  munici- 
pality or  municipalities  into  wards,  and 
thereafter  members  of  the  board  of  leg- 
islation and  members  of  the  board  of 
education  of  a  school  district  affected  by 
such  annexation  shall  be  elected  in  the 
even  and  odd  numbered  waras,  respect- 
ively, whenever  members  of  said  boards 
for  the  even  and  odd  numbered  wards, 
respectively,  are  elected  in  the  citj'  and 
SQiool  district  to  which  such  annexation 
is  made ;  provided,  that  at  the  first  an- 
nual municipal  election  held  after  such 
annexation  members  for  the  ward,  in  such 
annexed  territory  shall  be  chosen  for  one 
or  two  years,  as  the  case  may  require,  so 
that  the  terms  expire  whenever  terilis  of 
existing  members  in  odd  and  even  num- 
bered wards,  respectively,  expire. 

"Section  9.  That  all  officers  and  boards 
created  for  the  government  of  the  differ- 
ent municipal  corporations  so  annexed  to 
such  city  existing  before  such  annexation 
and  of  the  several  school  districts  in  the 
territory  and  municipal  corporations  so 
annexed  shall  be  abolished  whenever 
such  annexation  is  complete;  and  the 
title  to  all  real  estate  and  property  of  all 
description  heretofore  vested  in  such 
municipal  corporations  so  annexed,  and 
in  the  several  school  districts  so  annexed, 
shall  be  by  this  act  transferred  to  such 
annexing  city  and  school  district  of  such 
city,  respectively. 

"Section  10.  That  all  acts  or  parts  of 
acts  inconsistent  with  the  provision  of 
this  act  are  hereby  repealed. 


"Section  11.  This  act  shall  take  effect 
and  be  in  force  from  and  after  its  pas- 
sage." 

The  amendatory  act  re-enacts  the  first 
section,  omitting  the  word  "^r^^«t/,"  and 
makes  no  other  change  in  the  statute. 

The  petition  avers  that  the  foregoing 
statutes  are  unconstitutional,  and  that 
the  defendant  in  proceeding  to  make  the 
annexation  is  exercising  a  franchise  uot 
conferred  upon  it  by  law.  It  is  further 
averred  that  the  proceeding  is  not  in  con- 
formity with  the  statute,  in  that,  at  the 
election  held  under  its  provisions,  the 
question  of  the  annexation  of  all  of  the 
villages  named,  was  submitted  as  the 
only  one  to  be  voted  upon,  when,  it  is 
claimed,  each  village  should  have  been 
allowed  to  vote  upon  the  question  of  its 
annexation,  and  a  majority  of  the  votes 
cast  by  its  electors  is  necessary  to  au- 
thorize its  annexation;  and,  further- 
more, the  election  was  called  and  held  in 
each  of  the  villages  of  Riverside,  Clifton 
and  Lin  wood,  against  the  protest  of  their 
respective  municipal  authorities.  A  large 
majority  of  the  aggregate  vote  cast  was 
in  favor  of  the  annexation  of  all  the  vil- 
lages, and  a  majority  of  the  vote  cast  in 
Cincinnati,  and  in  each  of  the  villages, 
was  in  favor  of  it,  except  that  cast  in 
Clifton,  where  the  majority  was  against 
annexation.  The  petition  prays  that  the 
defendant  be  required  to  show  by  what 
authority  it  is  exercising  the  right 
claimed,  and  that  it  be  ousted  therefrom. 

The  defendant  pleads  the  statutes  re- 
ferred to,  in  justification  of  its  action,  al- 
leging that  the  proceeding  had,  up  to  the 
time  of  the  filing  of  the  petition,  has 
been  regular  and  in  strict  accordance 
with  their  provisions, and  claiming  under 
them  the  right  to  complete  the  annexa- 
tion, which  has  so  far  progressed  as  to 
call  for  the  appointment  of  commissioners 
as  provided  in  .section  five  of  the  statute. 

The  reply  contains  allegations  showing 
that  thfe  indebtedness  of  the  defendant  is 
something  oyer  twenty-six  millions  of 
dollars,  a  large  part  of  which  was  in- 
curred in  the  construction  of  what  is 
known  as  "The  Cincinnati  Southern  Rail- 
road," and  other  considerable  portions  for 
water- works,  city  hall,  and  other  purposes 
purely  local,  to  the  creation  of  which  in- 
debtedness the  villages  sought  to  be  an- 
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nexed  have  not  consented,  or  in  any  way 
given  their  approval. 

The  cause  has  been  submitted  upon  evi- 
dence and  an  agreed  statement  of  facts, 
which  show  that  the  annexation  proceed- 
ings thus  far  prosecuted,  are  in  substantial 
conformity  with  the  statutes,  unless  it 
be  in  respect  to  the  method  of  the  vote 
as  before  stated,  which  will  be  more  par- 
ticularly noticed  in  the  opinion.  It  als6 
appears  that  improved  streets  of  the  sev- 
eral villages  extend  to  their  respective 
corporate  limits,  and  there  connect  with 
the  improved  streets  of  the  defendant, 
thus  forming  continuous  thoroughfares, 
on  some  of  which  street  railroads  are 
constructed  and  operated  to  and  from 
the  business  portions  of  Cincinnati.  It 
further  appears  that  the  defendant  is  in- 
debted as  heretofore  stated;  arid,  that 
for  the  year  1894,  the  rate  of  taxation  in 
Cincinnati  is  slightly  larger  than  in  each 
of  the  villages,  except  Linwood,  where 
the  rate  is  slightly  greater  than  in  Cin- 
cinnati. Any  other  facts  deemed  mater- 
ial in  the  disposition  of  the  case,  will  be 
noticed  in  the  opinion. 

/.  K,  Richards,  Attomey-Generaly  D. 
Thew  Wright,  /.  W'.  Warrington  and 
Stanley  £.  Bowdle,  for  the  plaintiflf. 

Frederick  Hertenstein  and  Frank  fi, 
EHnsmore,  for  the  defendant, 

W11.1.1AMS,  J. 

The  statute  relied  on  by  the  defendant 
as  authority  for  the  annexation  it  is  at- 
tempting to  accomplish,  is  assailed  on 
various  grounds,  one  of  which  is,  that  it 
is  in  conflict  with  section  1,  of  article  13, 
of  the  constitution,  which  prohibits  the 
conferring  of  corporate  power  by  special 
legislation. 

As  this  objection  is  predicated  largely, 
if  not  entirely,  upon  the  first  section  of 
the  original  act,  and;  seems  to  rest  upon 
the  word  "present,"  therein .  contained, 
which  was  eliminated  by  the  amend- 
ment, adopted  before  any  steps  toward 
the  annexation  were  taken,  it  is  proper 
to  consider  the  effect  of  that  amend- 
ment. We  understand  the  plaintiff's 
counsel  to  contend,  that  the  first  section 
rendered  the  whole  statute  obnoxious 
to  the  constitutiodal  provision  referred 
to,  and,  that  it  could  not,  therefore,  be 
made  valid  by  amendment,  though  the 
uncoiistittitional   feature   be  thereby  re- 


moved. Assuming  the  premises  to  be 
sound,  the  conclusion,  we  think,  does 
not  follow. 

"Where  one  or  more  sections  of  a 
statute  are  amended  by  a  new  act,  and 
the  amendatory  act  contains  the  entire 
section  or  sections  amended,  and  repeals 
the  section  or  sections  so  amended,  the 
section  or  sections  as  amended  must  be 
construed  as  though  introduced  into  the 
place  of  the  repealed  section  or  sections 
in  the  originsd  act,  and,  therefore,  in 
view  of  the  provisions  of  the  original 
act  as  it  stands  after  the  amendatory 
sections,  are  so  introduced."  McKibben 
V.  Uster,  9  Ohio  St.,  627. 

And  it  may  be  added,  the  other  sec- 
tions are  to  be  interpreted  in  connection 
with,  and  in  view  of,  the  amended  sec- 
tion or  sections,  and,  in  its  application  to. 
cases  arising  after  the  amendment  has 
been  made,  the  whole  statute  must  have 
the  same  operation  and  effect  as  if  it  then 
had  been  re-enacted,  in  terms.  Hence, 
an  unconstitutional  statute  may  be 
amended  into  a  constitutional  one,  so  far  . 
as  its  future  operation  is  concerned,  by 
removing  its  objectional  provisions,  or 
supplying  others  to  conform  it  to  the  re- 
quirements of  the  constitution.  It  is, 
therefore,  unnecessary,  in  passing  upon 
the  constitutionality  of  this  statute,  to 
consider  the  first  section  before  it  was 
amended. 

1.  This  court  decided,  in  State  v. 
Cincinnati,  20  Ohio  St.,  18,  that  the  ex- 
tension by  a  municipality  of  its  corpor- 
ate jurisdiction,  by  the  enlargejrient  of 
its  territorial  boundaries,  is  the  exercise 
of  a  corporate  power  which  cannot  be 
conferred  by  special  act;  so  that  the 
question  here,-  is  whether  the  statute 
under  consideration,  in  its  amended 
form,  is  an  act  of  that  nature.  The  first 
section  provides:  **That  any  city  of  the 
first  grade  of  the  first  class  shall  have 
the  power  to  annex  to  its  corporate 
limits  any  contiguous  municipal  corpor- 
ation or  corporations  of  other  grades  or 
classics  situate  in  the  county  containing 
such  city  of  the  first  grade  of  the  first 
class,  upon  compliance  with  the  terms 
and  conditions  hereafter  recited."  The 
classification  of  municipal  corporations, 
adopted  by  the  codification  of  1880,  has 
been  continued  in  force.  By  it,  such  cor- 
porations are  divided  into  cities,  villages 
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and  hamlets;  and  cities  into  two  classes, 
first  and  second,  and  each  class  into  grades; 
those  of  the  first  class  into  three  grades, 
with  provision  for  a  fourth,  and  those  of 
the  second  class  into  four  grades.  At  no 
time  since  the  adoption  of  that  classifica- 
tion has  there  been  more  than  one  city  be- 
longing to  either  grade  of  the  first  class; 
Cincinnati  being  the  only  city  of  the  first 
grade,  Cleveland  the  only  city  of  the  sec- 
ond, and  Toledo  the  only  one  of  the  third 
grade  of  that  class ;  and,  while  other  cities 
might  have  come,  or  may  hereafter  come 
into  one  or  the  other  of  those  grades,  no 
doubt  one  purpose  of  the  classification,  if 
indeed  that  was  not  its  only  purpose,  was 
to  provide  a  plan  by  which  legislation  ap- 
plicable alone  to  each  of  those  cities, 
might  be  enacted  without  overstepping 
the  limitations  of  the  constitution.  The 
validity  of  legislation  of  that  class  was 
early  called  in  question,  but  its  constitu- 
tionality has  been  repeatedly  maintained. 
It  is  said,  in  State  v.  Brewster,  39  Ohio 
St.,  653 :  "  The  objection  that  the  classi- 
fication was  illusory  was  conceded  to  be 
forcible,  but  did  not  prevail."  In  view 
of  the  volume  to  which  such  legislation 
has  grown,  and  is  likely  to  further  grow 
in  the  future,  it  is  still  urged  that  a  bet- 
ter, as  well  as  a  sounder  rule  would  have 
been  established,  if  the  objection  had 
prevailed.  But  whatever  the  individual 
views  of  judges  on  that  subject  may  now 
be,  the  validity  of  legislation  of  that  kind 
has  been  so  long  recognized,  and  it  en- 
ters so  largely  into  the  government  of 
the  cities  of  this  state,  that  the  evil  con- 
sequences to  be  apprehended  from  over- 
turning the  established  rule  would  greatly 
exceed  any  likely  to  result  from  ad- 
hering to  it.  At  all  events,  as  has 
been  declared  more  than  once  by  this 
court,  the  rule  has  become  so  firmh'  es- 
tablished that  it  is  no  longer  open  to  con- 
troversv.  State  v.  Puj^h,  48  Ohio  St., 
98;  State  v.  //azt'Jtws/VS  Ohio  St.,  98; 
State  V.  Hudson,  44  Ohio  St.,  137;  State 
v.  Wail,  47  Ohio  St..  499  ;  State  v.  Smith, 
48  Ohio  St.,  211.  The  question  is  al- 
ways open,  however,  whether  a  particu- 
lar statute  is  within  the  rule ;  and  it  is 
held  not  to  be  a  valid  objection  "  against 
legislation,  general  in  form,  concerning 
cities  of  a  designated  class  and  grade, 
that  but  one  city  in  the  state  is  within 
the  particular  classification  at  the  time 


of  its  enactment ;  "  nor,  **that  the  belief 
or  intent  of  the  individual  members   of 
the  general  assembly  who  voted  for    the 
act  was  that  it  should  apply  only  to  a 
particular  city."     State  v.  Pugh,  supra. 
Nor  is  the  power  of  classification  con- 
fined to  that  based  upon  population,  or 
the  division  of  municipalities  into  classes 
or  grades  according  to  the   number  of 
their  inhabitants ;  and  while  it  is  diffi- 
cult, if  not  impossible,  to  accurately   de- 
fine the  power  by  any  general  rule,  it  is 
settled  that  proper  classification  may  be 
based  upon  the  peculiar  situation  of  mu- 
nicipalities, their  conditions,  internal  and 
surrounding,     which     render     different 
legislation   with  respect  to  them  neces- 
sar}',  or  especially  appropriate.     Bronsoji 
V.  Oberlin,  41  Ohio  St.,  476 ;  Costello  v. 
Wyoming,     49    Ohio    St.,   202.       And, 
whatever  the  plan  or  basis  of  classifica- 
tion, the  principle  upon  which  the  valid- 
ity of  legislation  with  respect  to  a  par- 
ticular class  depends,  is   that  other  mu- 
nicipalities may  attain  to  the  same  class, 
and  become  subject  to,  and   avail  them- 
selves of,  the  benefits  of  the  act ;  if  that 
may  be  done,  the  statute  is  a  law  of  a 
general  nature,  and  not  invalid,  though 
it   confer    corporate    power.       State   v. 
Pug/i,  supra  :  State  v.  Hawkins^  supra. 
Tested  by   that    principle,    the    statute 
under   which   the    annexation    proceed- 
ing   here    involved    was    instituted,    is 
not  a   special  act.     It  is  continuing  in 
its  operation,  and  adapted  to  future  pro- 
ceedings of  the  same  kind,  as  well  as  to 
the  present  one.     And,  though   the  de- 
fendant is  now  the  only  city  of  the  first 
grade  of  the  first  class  in  the  state,  ever>^ 
city  hereafter  coming  into  that  grade  and 
class  may,  under  the  same  circumstances, 
without  further  legislation,  avail  them- 
selves of  the  provisions  of  the  act,  and 
exercise  the  power  of  annexation  in  the 
manner   and   upon  the   conditions   pre- 
scribed in  the  act.     Under  existing  leg- 
islation, every  such  city  will  be  provided 
with  the  same  officers  and  governmental 
machinery  as  the  defendant,  and  be  sub- 
ject to  the  same  general  laws  that  are 
applicable  to  the  defendant ;  and  the  like 
result  will  ensue  with  regard  to  contigu- 
ous municipalities  of  other  grades  ;  those 
contiguous  to  future  cities   of  the  first 
grade   of    the  first  class,   will,    without 
further  legislation,   be  under  the  same 
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general  laws  that  those  now  contiguous 
to  existing  cities  of  that  grade  and  class 
are,  and  have  the  same  form  of  govern- 
ment. 

2.  The  act  being  of  a  general  nature, 
is  it  in  conflict  with  section  26  of  article 
2  of  the  constitution,  which  requires  that 
all  laws  of  a  general  nature  shall  have  a 
uniform  operation  throughout  the  state  ? 
We  think  it  is  not.  In  order  that  a  law 
may  have  such  operation,  it  is  not  neces- 
sary that  there  be  in  every  part  of  the 
state  persons  or  objects  upon  which  it 
can  operate,  nor  that  many  persons  or 
objects  be  within  the  scope  of  its  opera- 
tion ;  it  is  sufficient  if  the  law  operate 
uniformly  upon  all  persons  or  objects,  or 
classes  of  either,  in  the  same  situation 
and  condition,  and  all  that  may  come 
within  the  relation  and  circumstances  for 
which  it  provides;  and  it  is  clear  the 
statute  in  question  has  such  operation, 
since  all  cities  of  the  class  and  grade  of 
the  delendant,  and  all  that  may  hereafter 
attain  to  that  grade  and  class,  niay  avail 
themselves  of  the  provisions  of  this  stat- 
ute, and  annex  contiguous  municipalities 
of  other  grades,  upon  the  same  condi- 
tions and  terms  under  which  the  de- 
fendant is  authorized  to  make  such  an- 
nexation, and  by  the  same  mode  of  pro- 
cedure. A/cGi//  V.  S^afe,  84  Ohio  St., 
228;  S{'?ior  V.  Raiterman,  44  Ohio  St.. 
iiOl. 

3.  It  is  further  claimed  that  the  statute 
IS  repugnant  to  those  .sections  of  the  judi- 
cial article  of  the  constitution  (section 
1  and  4  of  article  4),  which  declare  that 
the  judicial  power  of  the  state  shall  be 
vested  in  certain  courts,  among  them  the 
courts  of  the  common  pleas,'  and,  that 
"the  jurisdiction  of  the  courts  of  com- 
i"on  pleas  and  of  the  judges  thereof 
slmll  be  fixed  by  law."  The  particular 
provisions  of  the  statute  pointed  out  as 
pehig  so  repugnant,  are  those  contained 
"i  sections  o.  <>  and. 7,  which  confer  au- 
thority on  the  court  of  common  pleas 
to  appoint  three  commi.ssioners,  fix  their 
compensation,  and  approve  or  modify 
their  report.  These  commissioners  are 
required  to  make  a  detailed  account  of 
the  indebtedness  of  each  municipality 
included  in  the  annexation,  and  of  the 
school  districts  affected  by  it.  and  arrange 
the  terms  and  conditions  of  the  annexa- 
"on,  and    make    report    to   the    court, 


'  which  may  approve  it  as  made,  or  mod- 
.  ify  it,  and  then  approve  it.     When  the 
report  is  approved,  the  annexation,  it  is 
1  declared,  shall  be  deemed  complete,  and 
I  the  action   of  the  court   shall   be   final. 
'  The  powers  to  be  exercised  under  these 
'  provisions  of  the  statute,  it  is  said,  are 
I  not   of   a  judicial   nature,   and  cannot, 
j  therefore,  be  conferred  on  the  court ;  and, 
'  as  the  annexation  cannot  be  con.summated 
I  without  their  exercise,  the  whole  statute. 
I  it    is   contended,    becomes    inoperative. 
There  appears  to  be   no   constitutional 
I  ob.stacle  in  the  way  of  investing  a  court 
'  or  judge  with  such  powers.     Nor  is  there 
any  valid  objection  to  their  due  execu- 
tion, if  the  court  or   judge  chooses   to 
perform    them,  for   third    persons   can- 
:  not  complain  on  the  ground  that  their 
■  performance   could    not    have   been  en- 
forced.    State  v.    Goziay,    5    Ohio.    14; 
State    V.     /ifdi^rs,     21  '  Ohio     St.,     1 ; 
;  IVatkcr  v.    Cincinnati ,  21  Ohio    St.,  14. 
In  the  two   cases  in  the  21st  Ohio  St., 
above  cited,  powers  analogous  to  those 
!  pointed  outas  objectional)le  in  this  statute, 
were  conferred  on  the  judges  instead  of 
the  courts;  and  in  that  respect  the  cases 
are  di.stinguishable   from  this  one :  but 
the    distinction    is   not    important.     In 
the   case   of  the    StoJc   v.    Uazlay,   the 
statute,    as    ajipears    from  .  the    report, 
authorized  the  court  to  assess  a  tax  u))on 
lawyers,  which,  while  in  no  sense  judicial 
action-,    is    something    more    than    the 
appointment  of  a  ministerial  or   admin- 
istrative board  or  officer  :  and  this  court 
.upheld  the  law,   and  enforced   the  tax. 
All    such  powers,  when  the  court  is  di- 
rected to  execute  them,  are  necessarily  tp 
be  performed  by  the  judge,  for  they  can 
be  in   no  other  way;  and  hence,  it  can 
make  no  substantial  difference  whether 
the  statute  confers  them  in  terms  on  the 
court,  or  on  the  judge  of  the  court.     It 
will  be  found  that  in  many  instances,  in 
providing  measures  of  importance  in  the 
municipal  government  of  the  defendant, 
and   other  cities,  and  in  the  conduct  of 
public   affairs   generally,  the  legislature 
lias  imposed  uj>on  the  court,  co  nomine, 
duties  not  dissimilar  to  those  the  court 
is  required  to  perform  by  the  statute  in 
question.     Thus,  it  is  required  to  fix  the 
number  of  justices  of  the  peace  in  new 
townships  (Revised  Statutes,  section  oOt)); 
to  approve  the  report  and  fix  the  com- 
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pensation  of  commissioners  appointed  to 
establish  the  seat  of  justice  of  new  coun- 
ties, and  to  appoint  a  director  to  purchase 
land  and  lay  the  same  off  into  lots  and 
alleys,  in  such  county  seat,  and  prescribe 
regulations  for  the  action  of  the  director 
in  so  doing,  and  in  the  disposition  of  the 
lots  (section  832-7) ;  to  appoint  persons 
to  examine  the  reports  of  county  com- 
missioners, and  persons  to  examine  the 
county  treasury  (section  917,  1131);  to 
appoint  city  hall  trustees  (section  2559- 
rt-1);  a  board  of  tax  commissioners  (sec- 
tion 2690-a) ;  trustees  of  the  sinking  fund 
(section  2715) ;  directors  of  certain  uni- 
versities (section  4098) ;  trustees  of  chil- 
dren's homes  (section  7913-37);  and  to 
grant  licenses  to  ferries  and  auctioneers 
(sections  4222-5),  (425(5-9);  and  perform 
many  other  similar  duties.  Other  stat- 
utes confer  like  powers  upon  judges. 
And  in  whichever  form  the  power  has 
been  given,  the  judges,  so  far  as  we  are 
aware,  have  conformed  to  the  legislative 
will,  whether  they  could  have  been  com- 
pelled to  do  so  or  not;  and  many  impor- 
tant public  results  have  been  and  are 
being  accomplished,  in  consequence. 
The  legislature  has,  no  doubt,  empowered 
the  courts  and  judges  to  perform  these 
acts,  and  others  of  like  nature,  because 
in  that  way  the  best  public  agencies 
necessary  in  carrying  the  legislation  into 
effect,  are  most  likely  to  be  obtained; 
and  we  are  not  convinced,  either  that  the 
legislative  judgment  in  that  regard  is  at 
fault,  or,  that  ^he  legislative  purpose 
must  fail;  at  least  so  long  as  the  courts 
and  judges  charged  with  the  performance 
of  the  act,  interpose  no  objection.  In 
regard  to  the  power  to  be  exercised 'by 
the  court  of  common  pleas  in  approving 
or  modifying  the  report  of  the  commis- 
sioners appointed  to  adjust  the  terms  of 
ainiexation,  and  the  dangers  suggested, 
ot  impairing  the  rights  of  creditors  ot 
eitJier  of  the  municipalities,  or  other 
private  rights,  it  is  sufficient  to  say,  the 
case  has  not  yet  reached  that  stage 
where  an}-  actual  violation  of  those  rights 
has  occurred,  or  any  probable  violation  of 
them  is  apparent.  For  aught  that  can  be 
now  known,  the  terms  of  annexation  may 
be  adju.sted  to  the  satisfaction  of  all  con- 
cerned; and  if  the  rights  of  creditors, 
and  others  be  violated,  the  individuals 
affected  must  seek  the  needed  redress. 


4.  Another  objection  made  to  this 
statute  is,  that  the  object  sought  to  be 
accomplished  by  it,  in  the  mode  pro- 
vided, is  beyond  the  range  of  legislative 
authority,  because  it  authorizes  annexa- 
tion, and  consequently  taxation,  without 
the  consent  of  those  »vho  are  affected  by 
it.  The  proposition  of  counsel,  as  stated 
in  the  brief,  i^: 

*'If  annexation  of  one  municipal  cor- 
poration to  another,  be  so  authorized  as 
to  vest  in  the  agencies  empowered  to 
effect  the  union,  final  authority  to  re- 
quire substantial  taxes  for  objects  ac- 
complished, and  purely  local  to  the  an- 
nexing corporation,  to  be  imposed  upon 
the  taxable  inhabitants  of  the  munici- 
pality proposed  to  be  annexed,  then  the 
exercise  of  power  to  annex  must  be 
founded  in  mutual  consent." 

That  the  enlargement  of  the  territorial 
boundaries  of  municipal  corporations  by 
annexation,  and  the  consequent  exten- 
sion of  their  corporate  jurisdiction,  in- 
cluding that  of  levying  taxes,  are  legiti- 
mate subjects  of  legislation,  must  be  ad- 
mitted; and  hence,  the  extent  to  which 
such  legislation  shall  be  enacted,  both 
with  respect  to  the  conditions  and  cir- 
cumstances under  which  the  annexation 
ma>  be  had,  and  the  manner  in  which  it 
may  be  made,  rests  wholly  in  the  discre- 
tion of  the  general  assembly,  except  in 
so  far  as  limitations  upon  its  power  are 
contained  in  the  constitution.  Accord- 
ingly, legislation  has  been  sustained, 
which  authorized  the  annexation  of  ter- 
ritory', without  the  consent  of  its  inhab- 
itants, to  a  municipal  corporation  ha\nng 
a  large  unprovided  for  indebtedness,  for 
the  payment  of  which  the  property  in- 
cluded within  the  territory  annexed,  be- 
came subject  to  taxation.  Powers  v. 
Canimissioners,  8  Ohio  St.,  285;  Blanch- 
ard  V.  Bisseli,  11  Ohio  St.,  96.  In  both 
of  these  cases  it  was  held  that  the  an- 
nexation might  be  made  withoiit  the 
consent,  and  even  against  the  remon- 
strance of  a  majority  of  the  persons  re- 
siding on  the  annexed  territory,*  that  the 
lands  thus  annexed  were  liable  to  local 
taxation,  for  the  payment  of  the  pre- 
existing indebtedness  of  the  municipal- 
ity, and  that  the  statute  authorizing  such 
annexation  was  constitutional;  the  court 
saying   in   the   first  of  the   cases,   that 
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there  is  no  constitutional  provision  on 
the  subject,  and  that  *'it  would  require 
a  very  artificial  and  unsound  mode  of 
reasoning  to  hold  that  territory  could 
not  be  annexed  to  a  town  which  owed 
debts,  until  the  owners  of  such  territory 
were  paid  a  compensation  in  money  for 
a  proportional  part  of  such  debt,  on  the 
ground  that  the  property  annexed  was 
condemned  for  public  use;"  and  further, 
that  it  is  not  '*to  be  priesumed  that  a 
municipal  corporation  has  contracted  a 
debt  without  being  correspondingly 
benefited."  And  in  Mctcalf  v.  State,  4i» 
Ohio  St.,  586,  a  statute  was  held  valid 
which  in  terms  detached  from  a  city, 
without  its  consent,  territory'  included  in 
its  corporate  limits,  and  attached  to  it 
another  taxing  jurisdiction.  The  princi- 
ple established  by  these  cases,  must  con- 
trol the  decision  of  this  one,  so  far  as 
the  question  now  under  consideration  is 
concerned,  unless,  as  counsel  for  the 
plaintiff  contend,  the  principle  is  inap- 
plicable on  account  of  the  nature  of  the 
indebtedness  of  the  defendant,  or  be- 
cause the  territory  proposed  to  be  an- 
nexed is  already  embraced  in  organized 
municipalities.  The  indebtedness  of  the 
defendant,  which,  it  is  claimed  distin- 
guishes this  case  from  those  above  re- 
ferred to,  is  that  incurred  for  what  is 
known  as  "The  Cincinnati  Southern 
Railroad,"  for  water  works,  city  hall  and 
some  other,  local  improvements  aggre- 
gating many  millions  of  dollars.  It  does 
not  appear  what  was'  the  nature  or 
amount  of  the  indebtedness  of  the  re- 
spective municipalities  involved  in  the 
cases  of  Powers  v.  Commissioners  or 
Blanchard  v.  Bisscll;  and  it  should  be 
presumed,  counsel  claim,  that  it  was 
created  for  the  necessary  or  ustial  gov- 
ernmental purposes,  and  not  for  local 
improvements.  Allowing  the  presump- 
tion, it  is  not  perceived  how  the  amount 
or  nature  of  the  municipal  indebtedness 
can  affect  the  right  of  annexation,  if  it 
be  otherwilse  legal;  for  the  power  to 
bring  into  a  municipal  corporation,  by 
annexation,  property  not  theretofore 
subject  to  taxation  for  municipal  pur- 
poses, and  lay  taxes  upon  it  to  raise 
funds  for  the  payment  of  any  previously 
existing  municipal  debt,  necessarily  in- 
cludes the  power  to  do  so  for  the  pay- 
ment of  every   such  debt   lawfully    in- 


curred. Persons  thus  brought  into  the 
annexing  corporation,  and  their  property, 
like  all  of  its  other  inhabitants  and  their 
propert}' receive  and  enjoy  the  benefits  of 
all  local  improvements,  and  should  share 
the  burdens  existing  when  the  enjoy- 
ment commences ;  and  in  like  manner 
the  inhabitants  of  the  annexing  corpora- 
tion enjoy  the  benefits  and  share  the 
burdens  arising  from  the  local  improve- 
ments of  the  municipalities  annexed. 
If  a  valid  objection  to  the  annexation 
could  be  predicated  upon  the  nature  of 
the  indebtedness  for  the  payment  of 
■  which  the  property  included  in  the  an- 
nexation may  be  taxed  without  the  con- 
sent of  its  owners,  the  reason  would 
seem  to  be  stronger  for  allowing  it  where 
the  debt  was  incurred  for  purely  govern- 
mental purposes;  for  the  benefits  derived 
therefrom  are  not  continuing,  nor  the 
results  tangible,  like  tliose  arising  from 
permanent  public  improvements,  but 
may  have  entirely  ceased,  and  so  be  no 
longer  capable  of  enjoyment .  by  the 
persons  included  in  the  annexation,  ex- 
cept Avhat  may  be  attributed  to  good 
municipal  government  resulting  from 
the  expenditure.  But  the  power  of 
taxation  does  not  rest  upon  the  consent 
of  the  ta.xed,  except  as  that  consent  is 
implied  or  shown  in  the  enactment  of 
laws  by  the  representatives  of  the  people, 
or  is  made  requisite  by  legislation  ;  and, 
therefore,  taxes  may  be  imposed,  or  au- 
thorized by  the  legislative  body,  within 
its  discretion,  for  all  public  purposes,  so 
long  as*  the  fundamental  law  is  not  vio- 
lated. We  cannot  think  that,  because 
the  annexation  authorized  by  the  statute 
may  result  in  the  taxation  of  property 
without  the  owner's  consent,  for  the  pay- 
ment of  the  lawful  indebtedne.ss  of  the 
annexing  corporation,  the  passage  of  the 
act  was  a  usurpation  of  legislative  power. 
If  either  of  the  municipalities  sought  to 
be  annexed  should  be  the  owner  of 
private  property  which  may  be  taxed, 
it  stands  on  the  same  footing  as  other 
owners  of  private  property ;  its  rights 
can  be  no  greater  than  theirs,  and  hence, 
there  can  be  no  more  necessity  for  its 
consent,  than  for  theirs;  and  property 
held  by  it  for  pubUc  purposes,  will  con- 
tinue to  be  held  for  such  pttrposes,  after 
the  annexation  is  compl<sted,  until  other 
lawful  disposition  is  made  of  it.     Nor,  do 
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we  think  the  general  assembly  exceeded 
its  legislative  power,. in  authorizing  the 
annexation  of  municipalities  of  a  lower 
grade,  to  one  of  a  higher  grade.  Grant 
its  powers  to  annex,  or  provide  for  an- 
nexing to  a  city  or  village,  adjacent 
territory  against  the  will  of  its  owners 
and  occupants,  and  there  does  not  ap- 
pear to  be  any  satisiactor}-  reason  for  de- 
nying the  power  where  the  territory-  is  co- 
extensive with  the  the  boundaries  of  an- 
other municipal  corporation,  especially 
when  there  are  no.  such  limitations  in  the 
constitution.  It  is  maintained  by  very 
high  authority,  that  it  is  clearl}'  within 
the  legislative  discretion,  to  extend  or 
restrict  the  boundaries  of  municipal  cor- 
porations, *'or  consolidate  two  or  more  into 
one.*'  Coole}'  on  Constitutional  Limita- 
tions, 228,  6th  Ed. ;  and  it  is  declared  by 
Mr.  Justice  Clifford,  in  Mt,  Pleasant  v. 
Bcckwiih,  100  U.  S.,  515-524,  to  be  the 
constant  practice  for  legislative  bodies 
to  divide  or  consolidate  municipal  cor- 
porations, and  that  such  action  is  often 
necessary  for  the  public  interests  and 
convenience.  And  in  Mrrrhueai/ter  v. 
Garrett,  102  U.  S.,  472-511,  it  is  said 
by  Mr.  Justice  Field  :  "  Municipal  cor- 
porations are  mere  instalments  of  the 
state,  for  the  more  convenient  adminis- 
tration of  local  government.  Their 
powers  are  such  as  the  legislature  may 
confer,  and  these  may  be  enlarged, 
abridged,  or  entirely  withdrawn  at  its 
pleasure.  This  is  common  learning, 
found  in  all  adjudications  on  the  subject 
of  municipal  bodies,  and  repeated  by 
text  writers.  There  is  no  contract  be- 
tween the  state  and  the  public,  that  a 
charter  of  a  city  shall  not  be  at  all  times 
subject  to  legislative  control.  There  is 
no  such  thing  as  a  vested  right,  held  by 
any  individuals,  in  the  grant  of  legisla- 
tive power  to  them,"  Many  other  au- 
thorities, much  to  the  same  effect,  are 
cited  in  the  brief  of  counsel  for  the  de- 
fendant which  we  deem  it  unnecessary 
to  notice  further.  We  have  been  re- 
ferred to  none  maintaining  the  contrary' 
doctrine,  and  have  found  none.  In  the 
light  of  these  authorities,  we  would  be 
unwarranted  in  holding  that  the  legis- 
lature transcended  its  powers  in  passing 
the  act  in  question ;  and,  obser\''ing  in 
this  case,  the  well  established  rule  that 
the  courts  should  not  declare  a  statute 


unconstitutional  unless  convinced  that 
it  is  clearly  so,  we  hold  the  statute 
in  all  respects,  constitutional  and  valid. 

5.  The  remaining  question,  is 
whether  the  statute  has  thus  far  been 
complied  with.  The  plaintiff  claims  it 
has  not  been  in  the  mode  of  submitting 
the  question  of  the  annexation  at  the 
election  held  tinder  the  statute ;  that  the 
question  of  the  annexation  of  all  the 
villages  sought  to  be  annexed  was  the 
only  one  submitted,  so  that  the  electors 
of  each  village  was  denied  the  right  to 
vote  on  the  question  of  its  annexation, 
and  could  only  vote  for  or  against  the 
annexation  of  all.  This  seems  to  be  in 
strict  conformity  with  the  statute.  The 
second  section  provides  that  the  city  de- 
siring to  annex  any  contiguous  munici- 
pal corporation  .  or  corporations,  shall 
pass  an  ordinance  declaring  such  inten- 
tion, and  describing  the  municipal  cor- 
poration or  corporations  it  desires  to 
have  annexed;  and  section  three  pro- 
vides that  when  the  city  desiring  the 
annexation,  determines  in  favor  of  the 
same,  its  mayor  and  the, mayors  of  the 
different  municipal  corporations  sought 
to  be  annexed,  shall  each  issue  a  procla- 
mation, notifying  the  qualified  electors  of 
their  respective  municipalities,  of  the 
time  and  place  of  holding  an  election 
'*  to  determine  whether  such  municipali- 
ties shall  be  anrexed."  There  is  but 
one  question  to  be  determined,  and  that 
is  whether  all  the  municipalities  sought 
to  be  annexed,  if  more  than  one,  shall  be 
annexed ;  and  in  the  determination  of 
that  question,  the  electors  of  all  such 
municipalities,  and  of  the  city  desiring 
the  annexation,  are  equally  interested. 
The  statute  further  provides  that  the  an- 
nexation shall  be  deemed  to  have  carried, 
if  a  majority  of  the  votes  **  cast  upon 
such  proposition,  shall  be  in  favor  of 
annexation."  We  find  no  provision  in 
the  statute  which  contemplates  a  separate 
vote  by  the  electors  of  each  municipality 
upon  the  question  of  its  annexation. 

Tlie  defendant,  having  shown  that  it 
is  lawfully  possessed  of  the  privileges 
and  franchises  it  is  cliarged  with  exer- 
cising, is  entitled  to  judgment. 

Judgment  accordingly. 
( To  appear  in  52  Ohio  St.) 
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sity stands  in  need  of  a  new  building  to  cost 
$a),OUO  or  thereabouts.  A  pledge  for  *2.000  of 
this  amount  has  been  received.  The^ faculty 
will  meet  May  11  to  devise  means  for«  raising 
the  remainder  of  the  money  needed. 


Elizabeth  B.  Edgar  has  been  appointed 
official  stenographer  of  Montgoniery  county 
for  three  years.  The  place  has  been  occupied 
by  Charles  J.  Hall  and  he  will  bring  suit  to  en- 
join Miss  Edgar  from  acting.  He  claims  the 
judge  of  the  probate  court  was  not  present  at 
the  conference  of  the  judges  which  made  the 
appointment. 

The  following  committee  was  appointed  by 
the  supreme  court  Saturday  to  examine  the 
graduating  class  of  the  law  department  of  the 
Western  Reserve  University  of  Cleveland. 
Judge  Franklin  J.  Dickman,  Cleveland,  chair- 
man ;  Henry  C.  Ranney,  W.  W.  Andrews  and 
James  Lawrence  of  Cleveland,  and  Hon.  L.  C 
Laylin  of  Norwalk. 

Hon.  L.  D.  Watters,  of  Akron,  attorney  foi* 
several  saloonkeepers,  recenth*  arrested  on  the 
charge  of  violating  the  Sunday-closing  law, 
proposes  to  carry  the  cases  to  the  supreme 
court  on  the  ground  that  the  law  itself  and 
that  section  of  the  constitution  of  Ohio  under 
which  it  is  framed,  are  in  conflict  with  the  con- 
stitution of  the  United  States. 


U.  S.  Judge  Ricks  has  made  an  order  con- 
finning  the  sale  of  the  Toleilo,  Ann  Arbor  and 
North  Michigan  railway  to  R.  C.  Martin,  repre- 
senting the  bondholders,  for  $2tK),0iX),  subject 
to  the  lien  of  the  Frankfort  and  Southeastern 
Railroad  company,  which  lien  nmounts  to 
$2,38<),000.  The  n:otion  for  the  ordei;^  was 
made  by  the  Farmers'  Loan  and  Trust  company 
of  Ne\V  York.  * 


Jesse  E.  Penington,  of  Columbus,  has  ob- 
tained an  injunction  against  his  wife,  Mary 
Penington,  restraining  her  from  "bothering 
him  or  visiting  his  grocery."  Affidavits  were 
submitted  to  the  court  showing  that  the  pres- 
ence of  Mrs.  Penington  in  the  grocery  had  a 
bad  effect  upon  trade.  Besides,  Mrs.  Pening- 
ton had  frecjuently  struck  her  lord,  and  being 
snn*.ll  of  stature  while  she  is  large,  he  was 
fearful  of  bodily  harm. 

A  suit  was  filed  in  the  Ohio  supreme  court 
Saturday  by  the  Pennsylvania  railroad  coni-^ 
pany  against  James  McCann,  a  brakeman,  who 
sued  the  company  for  $25,<K)0  on  account  of 
injuries  resiUting  in  the  loss  of  his  left  leg 
while  in  the  employ  of  the  company  in  Ma- 
honing county.  The  trial  judge  took  the  case 
from  the  jury  and  nonsuited  the  plaintiff. 
The  circuit  court  reversed  the  decision  and  the 
company  now  brings  the  case  up. 


474 


OHIO  LEGAL  NEWa 


The  jury  in  the  celebrated  case  of  The 
United  States  Excess  Company  v.  W.  R,  iSf 
//.  Af.  Colvin,  at  Lima,  brought  in  a  verdict  of 
no  cause  for  action.  The  express  company 
sought  to  recover  $13,000,  which  represented 
the  amount,  with  interest,  of  a  money  package 
stolen  from  their  office  there  ia  February,  1882. 
The  case  has  been  tried  before,  but  never  to  a 
finish. 


The  circuit  court  in  session  at  Elyria  has  re- 
fused to  grant  a  petition  in  error  in  the  case  of 
Ira  T,  Hughes  v.  The  Village  of  Oberlin. 
The  case  is  a  noteworthy  one,  involving  some 
peculiar  points.  Hughes,  who  is  a  shoemaker, 
was  accused  of  suppl3dng  William  Lamphiere 
with  whisky.  The  latter  came  to  Hughes* 
shop  and  received  the  liquor,  but  the  evidence 
did  not  show  whether  Hughes  secured  the 
stuff  from  a  drug  store  or  kept  it  in  stock. 
There  are  no  saloons  in  Oberlin.  Hughes  was 
heavily  fined  by  a  local  magistrate. 

The  famous  breach  of  promise  case  of 
Rhoda  Geiger,  of  Newark,  Ohio,  v.  A,  C, 
Payne t  of  Mount  Ayr,  Iowa,  came  to  a  close 
Saturday  at  the  latter  place  by  the  jury  return- 
ing a  verdict  of  $16,000  for  the  plaintiff,  Payne 
is  an  old  man,  being  nearly  60,  worth  nearly 
$200,000,  and  a  widower.  He  met  Kiss  Oeiger 
in  Mount  Ayr,  where  she  taught  music,  and 
immediately  began  to  make  love  to  her.  She 
went  back  to  Ohio  and  he  followed  her.  He 
visited  her  several  times  and  was  very  inti- 
mate. At  last  he  began  to  get  cold,  after  it 
was  generally  understood  that  they  were  to  be 
married.  She  sued  for  $50,000  for  breach  of 
promise,  and  afterwards  amended  her  petition 
to  include  seduction,  with  the  result  above 
•  mentioned. 


Judge  Taft,  of  the  United  States  circuit 
court  of  appeals,  on  Thursday  sent  to  the 
United  States  circuit  court  of  the  northern 
district  of  Ohio  at  Cleveland,  a  notification 
that  he  had  granted  an  appeal  from  the  dis- 
trict court  at  Cleveland  in  the  case  in  which 
James  B.  McMuUen  et  aL  are  plaintiffs,  and 
Samuel  J.  Ritchie  ei  al.  are  defendants.  It  in- 
volves a  claim  for  |1 ,200,000.  The  original 
case  came  up  before  Judge  Lurton,  who  de- 
cided in  favor  of  Ritchie.  This  appeal  will  re- 
move the  case  to  Cincinnati,  Among  promi- 
nent persons  interested  with  the  plaint iffis  are: 
James  B.  McMullen,  $300,000;  ex-Senator  H. 
B.  Payne,  $600.000 ;  Judge  Stevenson  Burke, 
f  250,000;  the  Cornell  estate,  $200,000.  It  was 
in  this  case  that  Judge  Ricks  was  threatened 
with  impeachment  proceedings. 


A  divorce  proceeding  of  unusual  feature  was 
begun  at  Owosso,  Mich.,  last  Saturday — Myrtle 
Southwell  suing  for  a  divorce  from  Bennot  A. 
Southwell,  of  Perry.  They  were  married  last 
September  and  four  weeks  afterwards,  the  bill 
alleges,  Southwell  informed  his  wife  that  he 
was  dishonest  and  guilty  of  larceny  and  wanted 
her  to  enter  into  a  scheme  for  concealing  ill- 
gotten  goods. 

She  refused  and  he  has  since  abused  her 
shamefully.  The  allegations  have  shocked  the 
citizens  of  Perry,  as  Southwell  was  highly  re- 
spected. 

The  Women*s  Christian  Temperance  Union 
of  Cleveland,  was  sued  in  the  common  pleas 
court  Saturday  by  John.  Farmer  for  $5,000  dam- 
ages for  injuries  sustained  while  in  the  em- 
ploy of  the  association.  Parmer  says  that  on 
March  15  he  entered  into  a  verbal  contract 
with  the  defendant  to  clean  the  ceiling^  of  the 
building  at  the  comer  of  Broadway  and  Cen- 
tral avenue,  the  association  to  furnish  the 
implements.  He  was  provided  with  two  step- 
ladders,  and  a  plank,  which  was  to  furnish  a 
support  in  midair.  While  he  was  at  work  one 
day  one  of  the  ladders  collapsed,  he  says,  and 
he  fell  to  the  floor,  breaking  his  left  arm.  He 
claims  that  the  ladder  was  old  and  rotten. 


Chalmers  D.  Morgan  sues  the  Columbus 
Street  Railway  company  to  recover  $100,000 
damages.  Plaintiff  was  a  medical  student  last 
winter  and  resided  on  Oak  street  between 
Washington  and  Parsons  avenues.  He  alleges 
that  on  March  16  he  boarded  a  car  at  State  and 
High  streets  to  ride  home.  After  passing 
Washington  avenue  he  signaled  the  driver  that 
he  wanted  to  get  off  at  the  first  stop.  The  bell 
was  rung  and  plaintiff  started  to  go  out  the 
car.  Another  passenger  was  ahead  of  him. 
The  other  person  got  off.  Just  as  Morgan- 
placed  one  foot  on  the  step  the  conductor  rang 
the  bell  and  the  car  started  with  a  jerk.  Mor- 
gan was  thrown  with  great  force  against  the 
vestibule,  and  landed  on  the  cobble  stones  of 
the  street.  His  head  and  spine  were  badly 
bruised,  concussion  of  the  brain  and  spine 
followed  and  his  body  from  his  stomach  down 
is'totally  paralyzed.  He  says  he  has  lost  all 
control  of  his  organs  and  is  as  helpless  as  a 
babe.  He  will  require  a  nurse  the  rest  of  his 
days.  He  is  unfitted  for  business  or  pleasure 
and  totally  incapacitated  for  any  work  or  to 
care  for  his  person.  He  has  already  expended 
$400  for  medical  treatment  and  has  no  pro- 
spects of  recovery.  He  accordingly  asks  the 
court  to  give  him  $100,000  as  damagjes.  Plain- 
tiff is  a  married  man  and  has  one  child. 
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The  supreme  court  of  Ohio  has  refused  the 
writ  of  habeas  corptis  asked  for  by  Hiram  Mc- 
Knight,  the  convicted  lawyer,  whose  technical^ 
ities  are  now  expected  to  be  aired  in  the  United 
States  courts. 

The  Ohio  supreme  court  has  adopted  a  rule 
that  where  a  case  has  been  heard  in  oral  argu- 
ment in  one  division  of  the  court  and  is  reserved 
for  consideration  by  the  entire  court,  no  further 
argument  will  be  allowed. 

The  supreme  court,  on  Tuesday,  :kppointed 
Mr.  S.  ^\.  Holding,  of  Cleveland,  a  member  of 
the  committee  to  examine  the  graduating  class 
in  the  law  department  at  Western  Reserve 
University,  vice  Hon.  W.  W.  Andrews,  who  is 
abroad,  and  made  Hon.  £.  A.  Angell  chairman, 
vice  Judge  Franklin  J.  Dickman,  who  declined 
to  serve. 


Judges  Simonton  and  Goff,  of  the  federal 
court,  sitting  at  Columbia,  S.  C,  decided  Wed- 
nesday that  the  provision  of  the  state  dispensary 
law  preventing  importations  of  liquor  for  pri- 
vate use  into  that  state  was  contrary  to  the 
interstate  commerce  clause  of  the  constitution. 
An  injunction  has  been  issued  restraining  the 
seizure  of  such  liquor. 


Judge  Seaman,  of  the  United  States  court  at 
Milwaukee,  has  granted  a  permanent  injunc- 
tion restraining  Dr.  Leslie  E.  Keeley  from  re- 
vealing the  fonnula  of  what  is  known  as  the 
"Keeley  double  chloride  of  gold'*  remedies. 
The  action  was  brought  by  the  Wisconsin 
Keeiey  Institute  Company  v.  The  Dwight  Com- 
pany. Granting  the  order  will  place  the 
Keeley  company  in  a  peculiar  position.  Dr. 
Keeley  has  been  ordered  by  Judge  Meyers,  of 
the  state  court  at  Leavenworth,  Kan.,  to  ap- 
pear and  make  known  the  formula. 


The  case  of  the  Ohio  National  bank  of  Cleve- 
land against  the  Market  National  bank  of 
Boston,  grew  out  of  the  failure  of  the  Fidelity 
bank  of  Cincinnati.  The  Boston  bank  had 
sent  a  draft  for  $1,000  to  the  Fidelity  bank 
for  collection.  The  draft  was  turned  over 
to  the  Ohio  National  of  Cleveland,  by  which  it 
was  collected.  Notice  of  the  collection  reached 
the  Fidelity  bank  the  day  after  it  failed.  The 
Boston  bank  sought  to  hold  the  Cleveland  in- 
stitution for  the  money,  and  is  sustained  by  the 
supreme  court  on  the  ground  that  the  sending 
of  a  notice  that  money  is  on  deposit  to  another's 
credit  does  not  constitute  a  transmission  of  the 
money. 


The  cases  in  the  United  States  courts  at 
Cincinnati  involving  the  Nichols  law  were 
heard  and  a  decision  rendered  Friday.  The 
cases  were  brought  by  the  Wells-Fargo,  Adams 
and  American  Express  companies  and  the 
Western  Union  Telegraph  company  to  test  the 
validity  of  the  law.  The  cases,  five  in  number, 
two  of  which  were  brought  by  President  San- 
ford  of  the  Adams  Express  company,  one  by 
Thomas  C.  Piatt,  one  by  the  Western  Union 
Telegraph  company  and  the  othef  by  the 
Wells-Fargo  company,  came  up  before  the 
court  on  demurrer  to  bills  and  motion  to  dissolve 
an  injunction  against  collecting  the  special 
tax  levied  by  the  law.  The  demurrer  was  sus- 
tained and  the  injunction  was  dissolved,  this 
action  of  the  court  being  practically  an  in- 
dorsement of  the  law.  Upon  petition  of  the 
plaintiffs  in  the  case  the  dissolution  of  the 
injunction  was  suspended  pending  an  appeal. 
The  appeal  was  taken  to  the  United  States 
circuit  court  of  appeals.  The  suspension  of 
the  dissolution  of  the  injur.ction  Is  conditioned 
that  the  case  be  docketed  at  once  and  heard 
at  the  May  term  of  that  judical  body. 

An  opinion  has  been  handed  down  by  United 
States  Circuit  Judge  Taft,  at  Cleveland,  which 
decides  a  famous  patent  Ci<se  which  has  been 
in  court  for  a  number  of  years,  and  which  has 
excited  a  great  deal  of  interest.  The  suit  was 
brought  by  Francis  Lowrey,  executor  of  the  es- 
tate of  Grosvenor  P.  Lowrey,  against  the 
Cowles  Electric  Smelting  and  Aluminum  com- 
pany and  Alanson  T.  Osborn.  The  defendants 
claimed  that  they  had  the  right  to  two  patents 
by  assi);nnient  from  Charles  Bradley  for  a  pro- 
cess of  separating  metals,  particularly  aluiiii- 
niini  from  their  ores,  by  the  use  of  an  electric 
current,  both  to  fuse  and  electrolyze  the  ores. 
They  claimed  that  they  came  into  possession 
of  the  patents  by  virtue  of  a  sale  to  Alanson 
T.  Osborn,  who  was  said  to  have  assigned  the 
right  to  the  Cowles  Electric  Smelting  and 
Aluminum  company.  The  plaintiffs,  on  the 
other  hand,  claimed  that  Bradley  sold  and  as- 
signed the  patent  right  to  them,  and  that  they 
held  letters  patent  at  the  department  of  patents 
in  Washington.  The  Cowles  people  a. so  held 
letters  patent,  and  the  suit  was  to  determine 
which  party  was  guilty  of  infringement 
Judge  Taft  held  that  the  defendants  had  in- 
fringed and  were  not  entitled  to  letters  of  pat- 
etit.  He  grantid  the  plaintiffs  a  perpetual  in. 
junction  restraining  the  defendants  from  using 
the  patent  rights,  and  ordered  the  letters  of 
patent  held  by  the  Cowles  people  canceled  and 
declared  vord. 
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In  reply  to  an  inquiry,  Assistant  Attorney- 
General  Newall  has  rendered  an  opinion  that 
under  the  present  law  greenbacks  are  taxable 
in  Illinois.  The  law  formerly  exempting 
greenbacks  was  repealed  by  the  last  Congress. 

George  S.  Durfee,  of  Decatur,  111.,  has  en- 
tered suit  at  Springfield  in  the  federal  court 
against  the  K.  G.  Dun  &  Co.  commercial 
agency,  for  $10,000  damages  he  claims  to  have 
sustained  by  false  rating  in  their  financial  re- 
port* 

Judge  Everett,  of  the  superior  court  of 
Lafayette,  Ind.,  has  held,  in  the  suit  of  Mrs. 
Helen  Gougar,  who  sought  to  recover  damages 
from  the  election  board  for  refusing  to  allow 
her  to  vote  at  last  November  election,  that 
under  the  national  and  state  constitutions 
women  were  excluded  from  suffrage  and  de- 
cided against  Mrs.  Gougar.  The  decision  is 
important,  biecause  it  is  a  test  case. 

A  new  trial  has  been  granted  in  a  case  by 
Judge  Eichelberger,  at  Mt  Pleasant,  la.,  on  the 
ground  that  the  verdict  was  a  **  quotient''  ver- 
dict, and  therefore  illegal.  The  jurymen 
differed  as  to  the  amount  of  damages  to  allow. 
Accordingly  each  one  voted  what  he  considered 
right.  These  sums  were  added  up  and  the^ 
total  divided  by  twelve,  and  this  sum  returned 
as  the  verdict 


The  supreme  court  of  North  Carolina  has 
filed  an  opinion  in  an  interesting  case.  Three 
years  ago  Raleigh  celebrated  its  centennial  and 
one  of  the  features  of  the  celebration  was  a 
display  of  fireworks.  A  young  white  girl  was 
struck  in  the  eye  by  the  stick  of  a  falling  sky- 
rocket which  destroyed  her  sigfit.  Her  father 
sued  the  city  for  |10,000  damages,  claiming 
that  it  was  liable  for  the  injury.  The  court 
below  decided  in  the  city's  favor,  and  now  the 
supreme  court  affirms  this  decision. 

The  postal  authorities  are  not  much  exer- 
cised over  the  reported  intention  of  the  lottery 
companies  to  carry  on  their  business  through 
the  banks  and  telegraph  companies.  Under 
this  system,  it  is  said,  tickets  could  not  be  de- 
hvered  to  buyers,  but  could  ouly  be  registered 
at  the  office  of  the  lottery  company  as  belong- 
ing to  them.  The  buyers  would  thus  be  en- 
tirely at  the  companies*  mercy  and  would 
hardly  be  numerous.  Further,  the  cost  of 
telegraphing  would  eat  up  most  of  the  profits 
of  the  business,  and  the  next  session  of  con- 
gress would  unquestionably  pass  a  law  to  ^tpp 
the  new  method. 


Superintendent  of  Public  Instruction  Inglis, 
of  Illinois,  has  rendered  an  opinion  that  in  case 
of  division  of  territory  to  form  a  new  school 
district,  the  available  school  funds  and  prop- 
erty of  the  territory  shall  be  equally  divided 
between  the  old  and  the  new  districts.  Also, 
that  a  candidate  for  a  ttacher's  certificate  can- 
not be  lawfully  examined-  on  topics  nor  on 
such  matters  as  relate  to  his  moral  character  as 
are  not  named  in  the  school  law. 


James  Addison  Peralta-Reavis,  of  San  Fran- 
cisco, whose  wife  was  a  Peralta,  claims  from 
the  United  States  in  her  behalf  a  tract  of 
12,800,000  acres  of  land  in  Arizona  and  New 
Mexico.  This  property,  she  contends,  was 
granted  by  King  Philip  VI.,  King  Ferdinand, 
and  King  Charles  III.,  of  Spain,  to  the  Baron 
of  Arizona,  her  great  grandfather,  for  military 
service.  The  land  embraces  the  principal 
cities  of  Arizona.  The  claim  was  filed  with  the 
court  of  trial  in  June. 


Attorney-General  Mbloney,  of  Illinois,  has 
rendered  an  opinion  that  it  is  not  necessary 
that  sureties  on  the  bond  of  a  city  official 
should  reside  in  the  city  or  county  in  which 
the  bond  is  given,  although  it  is  best  for  one 
or  more  of  them  to  reside  therein,,  in  case  suit 
is  desired  against  the  official.  He  states  that 
city  authorities  have  no  right  to  refuse  any 
good  bond  simply  because  the  sureties  do  not 
reside  in  the  city  or  county  in  which  the  bond 
is  given. 

Mrs.  Jane  L.  Stanford  has  filed  in  the  United 
States  circuit  court  a  demurrer  to  the  suit 
brought  by  the  government  against  the  Stan- 
ford estate  to  recover  $15,000,000  advanced  by 
the  United  States  for  the  construction  of  the 
Central  Pacific  Railroad.  The  demurrer  sets 
forth  that  the  only  obligation  or  liability  ever 
created  by  the  government  in  favor  of  the 
United  States  against  the  Central  Pacific  and 
Western  Pacific  roads  was  on  the  bonds  guar- 
anteed by  the  government,  which,  it  is  claimed, 
do  not  constitute  a  debt  against  either  of  the 
companies  or  a  right  to  demand  payment  from 
them  because  of  the  bonds  failing. of  redemp- 
tion. The  demurrer  continues  that*  the  only 
relief  open  to  the  government  is  the  confisca- 
tion of  the  corporation.  It  is  further  con- 
tended no  valid  claim  was  ever  presented  to 
Leland  Stanford  during  his  life  or  to  his  widow 
since  his  death.  This,  it  is  claimed,  vitiates 
any  claim  the  United  States  government  might 
have  Uad. 
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The  supreme  court  of  Louisana  has  handed 
down  a  decision  in  the  cate  of  State  of  Louisi- 
ana V.  The  Olympic  Club,  The  suit  was 
brought  against  the  club  to  preveut  prize- 
fijB^hting.  In  the  lower  court  the  judgment 
was  rendered  in  favor  of  the  club.  T.his 
would  have  allowed  prize-fighting  as  recently 
conducted,  but  the  supreme  court  reverses  the 
decision,  and  squelches  prize-fighting  in  JJew 
Orleans,  not  even  permitting  glove  contests. 


The  opinion  of  Judge  Reeve,  the  solicitor  of 
the  treasury,  rendered  some  weeks  ago  in  the 
'matter  of  right  of  Lew  Wallace's  book,  "Ben 
Hur,"  has  been  sustained  by  the  Attorney-Gen- 
eral. The  opinion  holds,  in  effect,  that  the 
copyright  act  of  March  3, 1891,  doe?  not  pre- 
vent foreign  publication  of  that  book's  copy- 
right under  the  old  law  from  being  brought 
into  this  country  and  sold.  Books  brought  in 
and  sold  are  not  subject  to  any  copyright  pre- 
viously obtained  here.  The  Canadian  edition 
of  *'Ben  Hur,"  it  is  held,  may  be  sold  in  this 
country  without  any  infraction  of  our  copy- 
right law,  and  inferential ly  the  foreign  edition 
of  any  American  book  published  prior  to  July 
1,  1893.  The  opinion  is  regarded  as  of  great 
importance. 

A  decision  has  been  rendered  by  the  sec  re- 
tary  of  the  interior,  involving  the  right  to 
pension  filed  by  persons  after  attaining  their 
sixteenth  year,  for  or  on  account  of  whom  no 
claim  had  been,  made  during  the  period  of 
their  pensionable  minority  as  children  of  a 
soldier  who  had  died  from  causes  originating 
in  the  service  and  line  of  duty.  This  decision 
is  of  the  greatest'  importance,  involving  a 
great  number  of  pending  or  rejected  claims, 
and  is  based  on  a  construction  given  to  the 
proriso  in  the  limitation  clause  of  the  act  of 
March  3, 1879,  that  pensions  shall  commence 
on  the  date  of  application,  unless  the  applica- 
tion be  filed  prior  to  July  1,  1880;  but  that  its 
limitation  shall  not  apply  to  claims  by  or  in 
behalf  of  insane  persons  and  children  under 
sixteen  years  of  age.  The  secretary  holds  that 
the  clause  "children  under  sixteen  years  of 
age,"  is  descriptive  of  a  class  of  claims,  the  title 
to  which  accrues  to  the  claimant  by  reason  of 
being  under  the  age  of  sixteen  at  the  death  of 
the  father  from  causes  originating  in  the  service 
and  line  of  duty ;  and  the  claims  of  that  class 
are  excepted  from  the  limitation  act  of  March 
3, 1879,  and  are  not  forfeited  by  neglect  to  file 
the  application  during  the  period  of  pension- 
able minority. 


The  postoffice  department  has  revoked  the 
fraud  order,  issued  against  the  Hermetic 
Brotherhood  of  Isis  of  Chicago,  debarring  it 
from  the  use  of  the  mails.  The  order  was 
issued  two  months  ago  because  Dr.  Phelan,  in 
the  name  of  the  brotherhood,  was  using  the. 
mails  to  sell  amiylets,  which  he  claimed- pro- 
tected the  wearer  against  disease,  loss  or 
violence.  Dozens  of  protests  were  received 
from  members  of  the  brotherhood  scattered 
all  over  the  United  Stetes.  The  order  was 
revoked  because  Dr.  Phelan  promised  to  cease 
sending  out  the  amulets. 


A  bill  was  introduced  in  the  Illinois  legisla- 
ture this  week  which  is  aimed  at  Schweinfurth, 
the  Rockford  "Christ"  It  provides  that  who- 
ever assumes  or  pretends  to  be  the  deity,  or  as- 
sumes to  possess  the  attributes  of  the  deity,  or 
whoever  falsely  assumes  or  pretends  to  be  the 
son  of  God,  or  Jesus  Christ,  and  holds  himself 
out  to  the  world  as  possessing  either  or  any  of 
the  attributes  generally  attributed  to  the  deity, 
or  whoever  claims  to  be  the  incarnation  of 
what  is  commonly  known  and  called  the  sav- 
ing graces  of  the  Holy  Ghost  or  Jesus  Christ, 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  imprisoned  in  the 
penitentiary  from  one  to  two  years. 


The  refusal  of  the  authorities  of  Ontario  to 
permit  American  lawyers  to  appear  in  the 
murder  cases  of  the  Hyam  brothers  at  To- 
ronto has  attracted  attention  among  promi- 
nent lawyers  now  in  Washington  in  attendance 
upon  the  argument  of  the  income  tax.  It  ap- 
pears that  the  secretary  of  state  and  the  attorney 
general  have  endeavored  to  induce  the  To- 
ronto authorities  to  permit  the  American 
lawyer,  Mr.  Wellman,  of  New  York,  to  be 
heard  in  the  defense  of  his  client  The  British 
minister  is  also  said  to  have  been  asked  to 
intervene,  but  has  not  manifested  much  in- 
terest in  the  matter.  The  reply  has  been 
made  that  so  lawyer  would  be  permitted  to 
appear  at  the  Toronto  bar  who  has  not  sworn 
allegiance  to  the  queen.  Some  of  the  lawyers 
say  that  the  result  of  the  action  of  the  Ontario 
court  may  be  to  inaugurate  a  movement'  in 
some  of  the  states  to  impose  restrictions 
against  the  admission  to  the  bar  of  Canadian 
lawyers,  to  which  there  hitherto  has  been  no 
opposition.  It  pi:obably,  on  the  strength  of 
the  agitation  which  might  be  created,  ^puld 
be  easy  to  pass  a  law  in  most  of  the  states  for-, 
bidding  admission  to  the  bar  except  to  those 
who  have  sworn  allegiance  to  the  United  States, 
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TAX  INQUISITION. 

An    important    case  has  been  filed   in    the 
United  States  circuit  court  at  Columbus,  from 
the  common  pleascourtof  Fayette  county.  It  is 
the  suit  of  O.  W.  Patton,  treasurer  of  Fayette 
county,  against  M.  P«»vey  to  recover  $23,378 , 
alleged  back  Uxes  due  on  the  duplicates  from  | 
1888  to  1893.  inclusive.    The  case  was  begun  in  j 
the   Fayette  county  common   pleas  court  in  i 
Washington  C.  H.,  January  J*,  18^5,  under  the  1 
provisions  of  sections  2781   and   278*2  of   the 
Revised  Statutes  of  Ohio.     Hon.  H.  M.  Daugh- 
erty  and  Joseph  Hidy  appeared  as   plaintiff's! 
counsel.    Returns  were  made  by  Sheriff  Cook  I 
on  February  *),  189'>.  and   on   the    same    date  j 
Attorney    C.  Pavey,    on    behalf   of   M.  Pavey. ! 
filed  answer    to  the  petition,  one   section   of ! 
which  answer  was  made  the  grounds  for  a  peti- 
tion for  removal  from  the  jurisdiction  ol  the 
common  pleas  court  to  that  of  the  United  States 
circuit  court 

The  answer  is  summed  up  as  follows : 

1.  -  The  indebtedness  for  tax  is  denied  in  toto 
and  in  severalty  for  the  years  from  1888  to 
1893. 

2.  It  is  claimed  that  the  taxes  are  not  on 
the  duplicates  for  the  years  mentioned,  are  not 
on  the  books  and  duplicates  lawfully,  but  were 
placed  there  by  one  T.  J.  Lindsay,  July  25, 189o, 
under  alleged  authority  vested  in  him  bv  sec- 
tions 2781  and  2782.  Revised  Statutes  of  Ohio; 
that  said  T.  J.  Lindsay  had  refused  to  file  state- 
ments of  facts  and  evidence  in  his  office;  that 
he  had  not  found  the  property  falsely  returned, 
but  had  wrongfully  and  illegally  pretended  to 
so  find ;  that  said  auditor  had  refused  to  file 
since  and  has  not  yet  so  filed  such  facts  and 
evidence. 

3.  Defendant  claims  to  have  filed  full  re- 
turns for  those  years  with  the  assessor  and 
fully  paid  all  taxes  assessed  on  said  returns. 

4.  Said  year  1888,  it  is  claimed,  is  more 
than  five  years  prior  to  1894,  when  the  au- 
ditor made  said  inquiries  and  corrections  as 
set  forth  and  as  claimed  he  had  authority  to  do. 

5  Said  sums  were  not,  in  1893,  charged  as 
delinquent  taxes  nor  advertised  as  such,  and 
said  duplicates  are  not  now  in  the  hands  of 
said  auaitor  or  treasurer  to  collect  as  delinquent 
or  unpaid  taxes. 

6.  Defendant  was  not  notified  before  said 
alleged  taxes  were  placed  on  the  duplicate,  but 
•  fterwardon  August  6,  1894.  April  3,  1894,  he 
received  notice  to  appear  April  6  and  show 
cause  why  said  taxes  should  not  be  placed  on 
the  duplicate.  Defendant  further  avers  that 
no  hearing  was  held  on  that  date,  but  that  the 
matter  had  been  determined  and  adjudicated 
already  before  that  date  and  the  amount  placed 
on  the  duplicate. 

7.  The  history  of  sections  2781  and  2782  was 
traced  down  through  the  various  revisions,  re- 
enactments  and  repeals  to  which  they  have 
been  subjected  and  their  validit  v  in  their  present 
shape  at^ncked. 

Finally,  it  is  claimed  tl^at  the  auditor  of 
Fayette,  acting  under  the  pretended  authority 
of  these  sections,  does  so  in  violation  of  rights 
of  property  guaranteed  by  the  federal  con- 
stitution and  sits  as  judge  in  a  matter  in  w^hich 


he  is  directlv  and  pecuniarily  interested.  On 
the  basis  of  the  latter  clause  of  the  answer 
defendant  claims  right  of  change  of  venue  to 
the  United  States  courts  on  the  issue  that  the 
adjudication  of  the  matter  involves  a  con- 
struction of  the  constitution  of  the  United 
States. 

The  case,  which  is  a  very  interesting  and  im- 
portant one,  involving  the  integrity  and  con- 
stitutionality of  the  so-called  tax  inquisitorial 
law  and  present  methods  of  forcing  a  fifty  per 
cent  delinquency  fine,  will  attract  considerable 
attention  throughout  the  state.  It  is  prob- 
ably brought  into  the  United  States  courts  in 
view  of  a  decision  by  Judge  Ricks  in  the 
V'nited  States  courts  in  Cleveland  in  a  similar 


DISBARMENT  OF  AN  ATTORNEY. 

Breach  of  Trust  as  a  Goardian— Settlement  as 
a  Remission  of  the  Offense. 


[Montgomery  Common  Pleas.  May,  IHKi.] 
In  re  Chas.  E.  Swadener. 

Smith,  J. 

"The  charges  in  this  matter  are  eleven  in 
number.  They  embrace  various  acts  of  un- 
professional conduct,  involving  moral  turpi- 
tude, breaches  of  trust  and  dishonest  prac- 
tices, extending  over  a  period  of  four  years,  or 
about  seven  years,  if  the  matter  of  his  ap- 
pointment as  guardian  of  certain  minors  be 
taken  into  consideration,  and  involving  wrong- 
ful conversion  by  him,  either  as  attorney, 
guardian,  assignee  or  individual,  of  the  sum 
of  $29,312.60.  By  the  withdrawal  of  the  answer 
each  of  said  charges  is  confessed  to  be  true. 

"Before  one  can  be  admitted  to  examina- 
tion, even  as  an  applicant  for  admission  to  the 
bar,  among  other  things  he  must  produce  a 
certificate  that  he  is  of  good  moral  character. 
Good  moral  character  being  a  prerequisite  to 
admission,  it  follow*s  as  a  necessary  sequence 
that  the  courts,  whose  officer  he  is,  he  holding 
under  a  life  tenure,  have  a  power  of  removal 
when  such  character  is  wholly  lost.  Espec- 
ially is  this  true  where  there  are  charg[es  of 
dishonesty,  breach  of  trust  and  want  of  integ- 
rity. The  power  of  suspension  or  removal  is 
inherent  in  the  court  It  exists  independent 
of  statutor}-  provisions.  And  it  has  been  held 
by  various  courts  that,  although  grounds  of 
removal  or  suspension  are  set  forth  in  the 
statute,  it  does  not  preclude  suspension  or  re- 
moval for  good  grounds  not  mentioned  therein. 
While  the  authorities  are  not  entirely  har- 
monious as  to  whether  a  mere  delinquency  as 
ordinary  trustee  is  ground  for  suspension  or 
removal,  yet  the  authorities  generally  hold 
that  offenses  which  are  evidence  of  a  criminal 
character,  as  appropriating  money  collecte<! 
by  an  attorney  acting  in  a  fiduciary  capacity, 
are  grounds  for  suspension  or  removal.  04 
Maine;  36  New  York;  11  Oregon;  58  New 
Hampshire,  and  cases  therein  cited. 
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"  These  and  like  decisions  are  certainly  in 
harmony  with  the  principles  on  which  courts 
act  in  these  matters,  for  it  would  be  an 
anomaly  in  law  that,  while  requiring  a  certifi- 
cate of  £[Ood  moral  character  as  a  prerequisite 
to  examination  for  admission,  after  once  hav- 
ing obtained  admission,  however  dishonest  or 
corrupt  an  attorney  may  become,  he  cannot  be 
removed  by  the  courts  so  lon^  as  such  con- 
duct does  not  involve  him  in  his  professional 
capacity. 

**  Proceedings  of  this  nature  are  neither  by 
way  of  punishment  nor  to  enforce  settlement 
with  the  injured  party.  Punishment  for  of- 
fenses made  criminal  is  provided  for  in  the 
penal  code,  and  in  the  collection  and  settle- 
ment of  claims  against  attorneys,  suitors  are 
remanded  to  the  courts  of  law.  Therefore, 
the  fact  that  ah  attorney  has  been  jpunished 
criminally,  or  has  fully  settled  all  claims 
made,  the  basis  of  proceeding  will  not  relieve 
him  from  the  penalty  of  suspension  or  re- 
moval for  such  misconduct  64  Maine,  8  Col- 
orado ;  93  Pennsylvania  State. 

*'  As  stated  in  the  latter  case,  in  the  opinion : 

" '  It  is  contended  on  the  part  of  the  plaintiff 
in  error  that  this  settlement  operated  as  an 
absolution  and  remission  of  his  offense.  This 
view  of  the  case  ignores  the  fact  that  the  ex- 
ercise of  the  power  is  not  for  the  purpose  of 
enforcing  civil  remedies  between  parties,  but 
to  protect  the  court  and  the  public  against  an 
attorney  guilty  of  unworthy  practices  in  his 
profession.  He  has  acted  in  clear  disregard 
of  his  duty  as  an  attorney  at  the  bar  and  with- 
out ffood  fidelity  to  his  clients.  The  public 
had  rights  which  Mrs.  Curtiss  could  not  thus 
settle  or  destroy.  The  unworthy  act  had  been 
fully  consummated.' 

"  There  is,,  then,  presented  a  case  wherein, 
in  eleven  different  instances,  an  attorney, 
during  the  period  of  from  four  to  seven 
years,  has  by  nis.  own  admission,  been  guilty 
of  the  conversion,  not  to  use  a  harsher  term,  of 
nearly  ^530,000,  the  greater  portion  of  which 
has  oeen  adjusted  in  some  manner,  either 
since  these  charges  were  filed  or  the  committee 
appointed.  i 

'  "The  fact  that  a  man  hab  good  habits  and 
stands  high  in  the  community  is  not  to  his 
discredit  so  long  as  he  deserves  such  reputa- 
tion. But  the  very  fact  of  such  standing 
without  integrity  and^a  high  sense  of  honor 
makes  such  a  man,''when  clothed  with  the 
powers,  the  duties  and  the  opportunities 
of  an  attomey-at-law,  a  most  dangerous  man 
in  any  community.  How  can  this  court  hold 
out  to  the  public  one  guilty  of  such  offenses 
as  subject  only  to  a  short  suspension?  The 
bar  of  this  state,  active  for  years  in  raising  the 
standard  of  the  requirements  for  admission, 
have  certainly  not  lost  sight  of  the  first  es- 
sential requisite,  strict  integrity  in  its  fullest 
sense.  , 

"Confession  of  the  truth  is  better  always 
than  a  denial  of  the  truth ;  but  in  a  case  like 
this  lit  seems  to  me  that  the  leniency  of  the 
court  bhould  be  exercised,  if  at  all,  not  by  way 
of  anticipating  iomt  future  time  when  the  at- 
tomey  may  probably  be  worthy  to  be  clothed 
again  with  the  potwers,  opportunities  andire- 


sponsibilities  of  the  office,  but  rather  when, 
after  the  lapse  of  a  sufficient  length  of  time, 
he  has  shown  by  his  past  conduct  that  he  is  at 
least  worthy  of  reinstatement,  and  that  the 
honor  of  the  bar  and  rights  of  the  public  will 
not  suffer  thereby.  It  should  be  based  not 
upon  what  he  may  do  in  the  future,  but  upon 
past  conduct,  upon  which  the  court  cat  be 
fully  warranted  m  acting,  and  then  only  tipon 
strong  grounds  as  a  basts  for  such  action. 

"Holding  then,  these  views,  as  an  officer 
charged  with  the  duty  of  administering  jus- 
tice without  respect  to  persons,  the  order  will 
be  that  said  Charles  E.  Swadener  be  removed 
from  office  as  an  attorney-at-law.  And  under 
the  amendment  in  vol.  91  the  committee  in 
this  case  will  be  allowed  flOO  each. 

"A  like  order  will  be  made  in  the  case  of 
the  matter  of  charges  against  Charles  D.  Idd- 
ings,  for  reasons  already  stated  herein." 

The  accused  gave  notice  of  appeal,  and 
Judge  Smith  fixed  their  bond  at  f  100  each. 
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OfflcUl  Report  of  Cases  Decided. 

Tuesday,  JIfay  7, 1895. 

Ordered  that  the  following  rule  be  and  the 
same  is  adopted  as  one  of  the  rules  of  this 
court : 

Rule  Ilia. 

Where  a  case  is  orally  argued  before  a  divi- 
sion of  the  court,  and  reserved  to  the  whole 
court  for  decision,  neither  party  is  entitled  to 
further  oral  argument. 

General  Docket. 

26W.  The  New  York  Life  Insuranre  Co.  v. 
Jane  E.Johnson.  Error  to  the  circuit  court  of 
Belmont  county.    Judgment  affirmed. 

2700.  the  New  York  Life  Insurance  Co.  v. 
Jane  E.  Johnson.  Error  to  the  circuit  court  of 
Belmont  county.    Jud>^nient  affirmed. 

2738.  Sarah  Dunkin  v.  James  Self.  Error 
to  the  circuit  court  of  Madison  county.  Judg- 
ment affirmed. 

2791.  John  George  v.  Mary  Ann  Hillier, 
admx.  Error  to  the  circuit  court  of  Lucas 
county.    Judgment  affirmed. 

2818.  The  Gill  Car  Manufacturing  Com- 
pany V.  Edward  G.  Roberts  et  al.  Error  to  the 
circuit  court  of  Franklin  county.  Judgment 
affirmed. 

2819.  Wilson  t.  Gill  v.  Edward  G.  Roberts 
et  al.  Error  to  the  circuit  court  of  Franklin 
county.    Judgment  affirmed. 

2822.  The  Ohio  National  Bank  of  Cleveland 
V.  The  Market  National  Bank  of  Boston.  Er- 
ror to  the  circuit  court  of  Cuyahoga  county. 
Judgment  affirmed. 

8396.  Edward  A.  Greggs  V.  Samuel  Dittoe. 
Error  to  the  circuit  court  of  Perry  county. 
Judgment  affirmed.    Per  cupam  report 
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3398.  James  H.  Stevenson  v.  Wells,  Fargo 
&  Co.  Krror  to  the  circuit  court  of  Sandusky 
county.  Judgment  of  the  circuit  court  is  re- 
versed and  that  of  the  common  pleas  affirmed, 
on  the  authority  of  Gains  v.  The  Union  Trans- 
portation and  Insurance  Company,  28  Ohio 
St,  418. 

3413.  The  Plain  Dealer  Printing  Co.  v.  Wil- 
liam Hall.  Error  to  the  circuit  court  of  Cuya- 
hoga county.    Judgment  affirmed. 

3463.  The  Sute  of  Ohio  ex  rel.  George 
Freeman  v.  The  Board  of  Trustees  of  Ohio 
State  University.  Error  to  the  circuit  court 
of  Scioto  county.    Judgment  affirmed. 

4183.  The  City  of  Cincinnati  v.  The  Delhi, 
Industry  and  Miami  Turnpike  Co.  Error  to 
the  circuit  court  of  Hamilton  county.  Judg- 
ment affirmed. 

4231.  A.  E.  Burkhardt  et  al.  v.  The  Village 
of  Avondale  et  al.  Error  to  the  circuit  court 
of  Hamilton  county.    Judgment  affirmed. 

4232.  Walter  Freiberg  et  al.  v.  The  Village 
of  AVondale  et  al.  .  Error  to  the  circuit  court 
ot  Hamilton  county.    Judgment  affirmed. 

4233.  George  Hafer  et  al.  v.  The  Village  of 
Avondale  et  al.  Error  to  the  circuit  court  of 
Hamilton  county.    Judgment  affirmed. 

4234.  Charles  H.  Kellogg  et  al.  v.  The  Vil- 
lage of  Avondale  et  al.  Error  to  the  circuit 
court  of  Hamilton  county.  Judgment  af- 
firmed. 

4oOC.  Hiram  P.  McKnight  v.  The  State  of 
Ohio.  Habeas  corpus.  Application  for  a  writ 
of  habeas  corpus  denied. 

Motion  Docket. 

2412.  The  State  of  Ohio  on  complaint  of 
David  Gordon  v.  The  Oak  Harbor  Gas  Com- 
pany. Motion  by  plaintiff  to  advance  cause 
No.  4380,  on  the  general  docket.  Motion  al- 
lowed; briefs  to  be  filed  within  rules. 

2413.  Louis  Schloenbach  v.  The  State  of  Ohio 
ex  rel.  C.  D.  Kelly,  prosecuting  attorney.  Har- 
din county.  Motion  by  plaintiff  to  advance 
cause  No.  3874,  on  the  general  docket  Motion 
allowed;  briefs  to  be  filed  within  rules. 

2414.  Henr>'  Leidy  et  al.  v.  James  K.  Grove 
et  al.  Motion  by  plaintiffs  to  dispense  with 
reproducing  map  in  printed  record  in  cause 
No.  4475,  on  the  general  docket.  Motion  al- 
lowed. 

2415.  The  L.  S.  &  M.  S.  Ry.  Co.  v.  Ella 
Kalmback,  adnix.,  et  al.  Motion  by  defendants 
to  advance  cauf^e  No.  4507.  on  the  general 
docket  Motion  allowed;  briefs  to  be'  filed 
within  rules.  Request  for  oral  argument 
noted. 

s2416.  William  E.  Studer  et  al.  v.  The  City 
of  Columbus  et  al.  Motion  by  defendant  to 
advance  cause  No.  4474,  on  the  general  docket 
Motion  allowed;  briefs  to  be  filed  within  rules. 
2417.  John  L.  Persinger  et  al.  v.  E.  M.  Haig- 
ler  et  al.  Motion  by  plaintiffs  for  Rule  v.  E.  M. 
Haigler  and  Levi  Underwood  to  show  cause 
why  they  should  not  be  attached  for  contempt 
in  cause  No.  4113,  on  the  general  docket  Mo- 
tion overruled. 


New  Gates. 

Cases  filed  in  the  supreme  court  of  Ohio, 
since  May  1,  1895: 

451 7.  The  State  of  Ohio  v.  Charles  Buechler. 
Error  to  the  court  of  common  pleas  of  Fair- 
field county.  John  M.  Wright  for  plaintiff; 
Geo.  Ewing  for  defendant 

4518.  The  Odd  Fellows*  Beneficial  Ass*n  of 
Columbus  V.  Mary.  Jane  Silverthorn  et  aL 
Error  to  the  circuit  court  of  Morrow  county*. 
Jabez  Dickey,  J.  T.  Holmes  for  plaintiff. 

4519.  The  Pennsylvania  Co.  v.  James  Mc- 
Cann.  Error  to  the  circuit  court  of  Mahoning 
county.  Carey  &  Boyle,  A.  W.  Jones  for  plain- 
tiff, G.  F.  Orrel,  W.  T.  Gibson,  R.  B.  Murray 
for  defendant 

4520.  John  F.  Clark,  Admr.,  v.  Abram  C 
Doney.  Error  to  the  circuit  court  of  Frank- 
lin county.  M.  R.  Patterson  for  plaintiff,  ].  V. 
Lee  for  defendants. 

4521.  Adam  Becker  et  al.  v.  The  City  of 
Columbus.  Error  to  the  circuit  court  of 
Franklin  county.  M.  R.  Patterson  for  plain- 
tiff, Bar  gar.  Smith  &  Irvine  for  defendant 

4522.  Geo.  B.  Cass  v.  Blitha  C.  Warden  et 
al.  Error  to  the  circuit  court  of  Putnam 
county.  Bailey  &  Bailey  for  plaintiff.  Leas- 
ure  &  Powell  for  defendants. 

4523.  Thomas  J.  Maple  v.  John  H.  Kunneke. 
Error  to  the  circuit  court  of  Putnam  county. 
Bailey  &  Bailey  for  plaintiff,  Handy  &  Ogan 
for  defendant. 

4524.  Louise  Shattuck  et  al.  v.  The  City  of 
Cincinnati  et  al.  Error  to  the  superior  court 
of  Cincinnati.  F.  C.  Auipt,  A.  C.  Shattuck  for 
plaintiffs,  Corporation  Counsel  for  defendants, 

4;'>25.  Marshall  S.  Burdge  v.  The  State  of 
Ohio.  Error  to  the  court  of  common  pleas  of 
Marion  county.  J.  F  .  McNeal  &  Sons,  Thos. 
E.  Powell  for  plaintiff,  Grant  E.  Monser  for 
defendant. 

4520.  The  Board  of  Comrs.,  Adams  county, 
et  al.  V.  John  Kimerly.  FCrror  to  the  circuit 
court  of  Adams  county.  Bayless  &  Blair 
for  plaintiffs. 

4527.  Conrad  Gerlach  v.  Herman  Huels,  Exr, 
Error  to  the  circuit  court  of  Scioto  county. 
T.  C.  Anderson  for  plaintiff,  Bannon  &  Ban- 
non  for  defendant 


FEDERAL  PRACTICE. 

[U.  S.  Circuit  Court,  Northern  Dis.,  Wes- 
tern Division.] 

Isaac  Vany  v.  The  Reckivkr  of  The  To- 
ledo, St.  Louis  and  Kansas  City  Ry.Co. 

Cynthia  Potter,  Admx.,  v.  The  Same. 

Ri^ht  Of  trial  to  a  jury  in  a  federal  court  where 
the  cause  ivas  commenced  in^  and  removed 
froni,  a  state  court. 

Where  a  party  sues  a  receiver,  appointed  by 
a  federal  court,  in  a  state  court,  and  the  re- 
ceiver has  the  cause  removed  to  a  federal  court, 
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the  plaintiff,  if  he  demands  it,  should  have  a 
trial  to  a  jury  in  the  court  to  which  said  cause 
is  removed  without  his  consent,  provided  he 
was  entitled  to  the  right  of  a  trial  to  a  jury  in 
the  state  court — [Editor  Lbgai«  News. 

Ricks,  J. 

These  are  two  cases  removed  from  the 
court  of  common  please  of  Lucas  county, 
Ohio,  by  the  receiver.  They  are  suits 
instituted  under  the  act  of  congress 
which  authorizes  parties  having  com- 
plaints against  the  receiver,  based  upon 
acts  done  by  him  or  his  agents  or  ser- 
vants as  receiver,  to  bring  suit  against 
him  in  the  courts  of  the  state  without 
leave  or  permission  first  having  been  ob- 
tained from  the  court  appointing  such 
officer.  Upon  the  removal  of  these  cases 
into  this  court,  the  counsel  for  the  re- 
ceiver filed  a  motion  asking  for  a  refer- 
ence to  &  master  as  to  the  issues  of  fact, 
made  upon  the  petitions  and  the  answers 
of  the-  receiver.  The  receiver,  by  his 
counsel,  contends  that  the  cases,  having 
been  brought  into  this  court,  should  be 
conducted  as  a  part  of  the  equity  pro- 
ceedings of  the  main  cause,  and,  as  is 
customary  in  issues  of  fact  in  such  pro- 
ceedings, that  a  reference  should  be  made 
to  a  master  in  chancery  to  report  upon 
the  facts  involved.  Counsel  for  the 
plaintiffs  contend  that  the  act  of  congress, 
having  given  them  the  right  to  sue  the 
receiver  in  the  state  court,  if  such  suit 
is  removed  into'  this  court  it  ought  to 
proceed  as  though  it  had  been  originally 
a  law  case  instituted  in  this  court,  and 
according  to  the  usages  and  practices  of 
the  state  court  into  which  they  had 
elected  to  carry  their  controversy. 

It  is  well  settled  by  many  adjudications 
of  the  supreme  court  that  it  is  within  the 
discretion  of  the  chancellor,  when  an 
issue  of  fact  arises  in  an  equity  case,  to 
submit  that  issue  to  a  jury  or  to  a  master, 
as  may  seem  most  expeditious,  conveni- 
ent and  just  for  all  concerned.  Under 
these  decisions,  the  practice  has  obtained, 
in  this  circuit  at  least,  to  refer  all  such 
issues  of  fact  to  a  master  because  it  is: 
first,  more  expeditious;  second,  more 
economical ;  and  third,  more  convenient 
and  satisfactory  to  the  court.  When  a 
party  voluntarily  intervenes  in  an  equity 
proceeding,  with  such  a  practice  well  es- 
tablished, he  is  supposed  to  have  inter- 
vened with  knowledge  of  such  practice, 


and  thereby  to  have  subordinated  his 
claim  to  such  mode  of  proceeding  as  is 
customary  in  such  cases. 

But  the  act  of  congress  having  given 
a  party  the  right  to  sue  the  receiver  in  a 
state  court,  where  the  right  to  a  trial 
to  jury  is  guaranteed  him  unless  waived, 
if  the  receiver  brings  that  controversy  by 
removal  into  the  federal  court,  I  think 
the  intent  and  purpose  of  the  act  of  con- 
gress should  be  carried  out,  and  that,  if 
he  demands  it,  he  should  have  a  trial  to 
a  jury  in  the  court  to  which  his  case  has 
been  removed  without  his  consent.  It 
is  not  necessary  to  argue  this  matter  fur- 
ther, as  I  believe  that  is  pretty  generally 
recognized  as  the  practice  in  the  different 
districts  in  this  circuit. 

The  motion  will  therefore  be  over- 
ruled in  both  cases,  and  at  the  proper 
time,  the  cases  made  by  the  petitioners 
and  the  receiver  upon  their  pleadings 
will  be  submitted  to  a  jury  for  trial. 

Brown  &  Geddes^  Attorneys  for  Re- 
ceiver. 

Hurd^  Brumback  and  Thatcher^  Attor- 
neys for  Plaintiffs. 


TRADE  MARK. 


{U.  S.    Circuit    Court,  Northern  Dis,,  West- 
ern DivJ 

The  Gbnbssbb  Sai«t  Co.  v.  Burnap  &  Bur- 
nap, 

Right  to  exclusively  appropriate  a  geographi- 
cal name  use4  by  a  proprietor  in  describing 
a  certain  article  manufactured  by  htm, 

A  geographical  name,  representing!:  the  lo- 
cality of  the  manufacture  of  an  article,  cannot 
be  exclusively  appropriated  by  the  producer  of 
such  article  in  describing  it— [Editor  Lbgai, 
Nbws. 

In  equity. 

RiCKS,  J. 

Two  forms  of  decree  are  presented  and 
the  court  is  called  upon  to  decide  which 
would  be  in  accordance  with  the  opinion 
filed  March  19,  1895.  In  that  opinion 
the  court  held  that  plaintiff  was  entitled 
to  an  injunction  "  on  the  theory  that  de- 
fendants were  trying  to  imitate  the  in- 
scription upon  their  product ;  palm  it  off 
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upon  the  public  as  the  plaintiflPs.  This 
the  court  intended  to  prevent  and  held 
that  the  defendant  could  not  combine  the 
words  *Genessee  Salt  Co.  Factory 
Filled,'  in  such  a  way  as  to  imitate  the 
plaintiff's  description  of  its  product,  and 
thereby  deceive  the  public/' 

Plaintiff's  counsel  seeks  to  give  a 
broader  construction  to  this  opinion  than 
the  court  intended  it  should  have  and  asks 
that  defendants  be  enjoined  from  using 
the  word  *Genessee'  as  describing  their 
salt.  I  do  not  think  this  can  be  done. 
A  court  will  not  enjoin  from  telling  the 
truth.  The  facts  in  this  case  show  that 
defendants  are  manufacturipg  their  salt 
in  the  Genessee  Valley,  and  to  prevent 
them  from  using  the  word  "  Genessee  " 
as  descriptive  of  their  salt  would  be  to 
give  the  plaintiff  a  monopoly  of  that 
word,  which  the  law  does  not  intend  to 
give.  The  case  was  practically  de- 
cided on  the  authority  of  Canal  Co,  v. 
Clark,  13  Wallace,  from  which  the  court 
quoted  as  follows : 

•*  He  has  no  right  to  appropriate  a 
sign  or  a  symbol,  which  from  the  nature 
of  the  fact  is  used  to  signify,  others  may 
employ  with  equal  truth  and  therefore 
have  an  equal  right  to  employ  for  the 
same  purpose.  And  it  is  obvious  that 
the  same  reason  which  forbids  the  ex- 
clusive appropriation  of  generic  names 
or  of  those  merely  descriptive  of  the 
article  manufactured  and  which  can  be 
employed  with  truth  by  other  manufac- 
turers, apply  with  equal. force  to  the  ap- 
propriation of  geographical  names,  des- 
ignating districts  of  country.  Their 
nature  is  such  that  they  cannot  point  to 
the  origin  (personal  origin)  or  ownership 
of  the  article  of  trade  to  which  they  may 
be  applied.  They  point  only  at  the 
place  of  production,  not  to  the  producer, 
and  could  they  be  appropriated  exclus- 
ively the  appropriation  would  result  in 
mischievous  monopolies." 

Injunction  denied  beyond  restraining 
defendants  from  combining  the  words 
"Genessee"  "Salt"  "Co."  and  "Fac- 
tory  Filled,"  to  resemble  plaintiff's  com- 
bination. Defendants  are  entitled  to  use 
the  name  "  Genessee,"  representing'  the 
locality  of  the  manufacture  of  the  salt, 
but  not  to  use  it  in  any  color,  style  or 
form  of  letters  or  in  combination  as  to 
imitate  plaintiff's  combination. 


Geo,  H,  Beckwilhf  Attorney  for  Plain- 
tiff. 
/ohn  F.  Kvmler,  for  Defendant. 


RIGHTS  OF  WAT. 


The  Law  as  to  Prirate  Sights  of  Way  Append- 
ant to  Land. 


[  By  prescription,  by  Chari«BS  H.  Coi«i.ins 
of  the  Hillsboro,  O.,  Bar.] 

1.  "In  regard  to  an  easement  as  pass- 
ing over  another  man's  land,  where  one 
uses  the  easement  whenever  he  sees  fit, 
without  asking  leave  and  without  objec- 
tion fV  is  adverse,  Garrelt  v.  Jackson,  20 
Penn.  State,  335. 

2.  "And  the  mere  inattention  of  the 
owner  of  land^  that  an  easement  in  it  is 
used  by  another  does  not  weaken  ike  force 
of  the  adverse  possession,'*  Reinier  v. 
Stuber,  20  Penn.  State,  464. 

3.  "  If  a  right  of  way  becomes  in- 
cident to  the  enjoyment  of  certain  prem- 
ises— a  dwelling  house  for  example — ^it 
may  be  used  as  a  means  of  approach  to 
or  departure  from  the  same  by  any  one 
having  occasion  to  do  so."  State  v.  Mc- 
Daniel,  Z  Jones  L.,  284;  Barnstable  v. 
Thatcher,  3  Met,  245. 

"  Proof  of  an  adverse  and  uninter- 
rupted use  of  a  way  for  twenty  years 
(twenty-one  in  Ohio)  with  the  knowledge 
and  acquiescence  of  the  owner  of  the 
land,  is  sufficient  to  establish  an  in- 
cumbrance upon  land  wnthout  proof  of 
an  express  claim  of  the  right  by  the  per- 
sonsusing  the  way  or  of  an  express  admis- 
sion of  the  right  by  the  owner  of  the 
land."  Blake  v.  Everett,  1  AUen  (Mass.), 
248. 

"  Where  no  contract  is  shown  and  the 
use  came  to  the  knowledge  of  the  ad- 
verse party,  or  was  so  open  and  notorious 
that  such  knowledge  would  be  presumed, 
the  use  will  be  presumed  to  have  been 
under  a  claim  of  right  unless  the  con- 
trary  is  shown.'*  Arbufkle  v.  Ward,  29 
Vermont,  48. 

.  "The  possession  tviU  be  presumed  to  be 
adverse,  unless  some  license  or  permis- 
sion is  shown."  Stejfy  v.  Carpenter,  87 
Pa.  St.,  41 ;  Lehigh  Valley  R.  R.  Co.  v. 
McFarland,  80  N.  J.  Eq..  180. 

"Where  an  uninterrupted  user  for 
twenty-one  years  is  proved,  the  jury  will 
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be  justified  in  presuming  it  adverse  un- 
less that  presumption  be  rebutted  by 
proof  of  license  or  agreement/'  Steffy  v. 
Carpenter,  37  Pa.  St.,  41. 

"Proof  that  a  right  of  way  to  certain 
lands  was  used  during  the  statutory 
period  for  a  variety  of  purposes  covering 
every  purpose  required  by  the  dominate 
estate,  in  its  then  condition,  is  evidence 
from  which  may  be  inferred  a  right  to 
use  the  way  for  all  purposes  which 
may  reasonably  be  required  for  the  use 
of  that  estate  while  in  the  same  condi- 
tion." Baliardv.  Dyson,  1  Taunt.  1. 279  ; 
Parks  V.  Bishop,  120  Mass.,  340 ;  5/  an 
v,Holliday,  30  L.  T.  (N.S.),  767;  Williams 
\\  James,  L.  R.  2  C.  P.,  677;  Dure  v. 
Heathcote,  26  L.  J.  (N.  S.)  Exch.,  245. 

"  The  claim  of  a  prescriptive  right  can 
be  defeated  only  by  evidence  showing 
that  it  has  been  interrupted  vnthin  the 
legal  period  and  this  must  be  an  inter- 
ruption  of  the  right  and  not  simply  an 
interruption  of  the  use  or  possession." 
Coke  Litt.  114  b;  2  Inst.  663-654:  Can- 
ham  V.  Fish,  2  C.&  J.,  126  per  Bayley  B.; 
Carr  v.  Foster,  3  Ad.  &  Kl.  N.  S.,  681. 

"  In  order  to  constitute  such  inter- 
ruption of  the  enjoyment  of  a  right  as 
will  prevent  the  acquirement  of  a  title 
by  prescription,  a  mere  assertion  of  ex- 
clusive right  is  not  enough;  there  must 
be  some  act  which  will  prevent  the  use 
of  the  easement  at  least  for  the  time 
being.  So,  placing  a  gate  in  an  alley- 
way which  any  one  could  use  who  chose 
is  not  enough."  Demuth  v.  Amiveg,  90 
Pa.  St.,  181. 

'*  In  discussing  cases  where  the  terms 
hostile  and  adverse  occur,  although 
the  term  adverse  is  applied  also  as  to 
incorporeal  hereditaments,  yet  it  will  be 
found  in  all  the  preceding  cases  and  these 
to  follow  that  the  court  invariably  say 
that  where  a  way  is  used  for  the  pre- 
scriptive period  and  the  enjoyment  of  it 
is  uninterrupted  and  the  owner  of  the 
servient  estate  has  knowledge  of  its  use 
and  acquiesces  in  it,  that  these  facts  make 
the  way  adverse  and  a£ford  a  conclusive 
presumption  of  a  grant  or  right  as  the 
case  may  be."  See  Wallace  v.  Fletcher, 
10  Foster,  448,  and  biases  cited,  and  all 
cases  heretofore  cited  in  bri^f  and  also 
following. 

4.  "If  one  uses  a  way  whenever  he 
sees  fit>  without  asking  leave,  and  with- 


out objection,  it  is  adverse;  and  after 
twenty-one  years  uninterrupted  adverse 
enjoyment,  the  owner  of  the  land  has 
the  burden  of  proving  that  the  use  of 
such  way  was  under  some  license,  in- 
dulgence or  special  contract  inconsistent 
with  a  claim  of  right  by  the  other  party." 
Bod/ish  V.  Bodjish,  105  Mass.,  317 ;  Carr 
V.  Foster,  3  Q.  B.,  581 ;  Ealifig  v.  Wil- 
liams, 10  Pa.  St.,  126  ;  Garrett  \\  Jackson 
20  Pa.  St.,  335,  and  Reimer  v.  Stttber,  20 
Pa.  St.,  464,  already  cited,  to  propositions 
numbers  1  and  2,  Battishill  v.  Reed,  18 
C.  B.,  696;  Ingraham  v.  Hough,  1  Jones 
(N.  C),  39;  Hoag  v.  Delorme,  30  Wis., 
594-695;  Carlisew  Cooper,  \  C.  E.  Green, 
262. 

5.  "That  a  way  was  used  and  enjoyed 
continuously  and  uninterruptedly  dur- 
ing the  prescriptive  period  implies  that 
the  enjoyment  was  not  interrupted  by 
the  act  of  the  owner  of  the  laud  over 
which  the  right  was  exercised,  nor  by  a 
voluntary  abandonment  of  the  same  by 
the  party  claiming  it."  3  Kent's  Com- 
mentaries, 444:  Bodjish  v.  Bodjish,  105 
Mass.,  317;  Dodge  v.  Stacy,  39  Vt.,  558- 
572;  Kent  v.  Waite,  10  Pick.,  138;  Sar- 
geant  v.  Ballard,  9  Pick.,  251 ;  Williams 
V.  Nelson,  23  Pick.,  142 ;  Leonard  v.  Nel- 
son,  7  Allen,  277. 

6.  "A  prescriptive  right  of  way  once 
established  will  continue  till  it  is  clearly 
and  unmistakably  abandoned.  A  mere 
transient  or  partial  non-user  will  not  be 
held  to  be  an  abandonment.  It  must  be 
total,  and  for  a  sufficient  length  of  time. 
An  inteituption  of  a  right  of  way  once 
established  by  use  and  enjoyment  must 
have  been  acquiesced  in  by  the  party  in 
whose  favor  it  exists  in  order  to  defeat 
the  right."  Lewiston  v.  Proctor,  27  111., 
417. 

7.  *'A  right  of  way  need  not  be  exclu- 
sive as  to  the  owner  of  the  land  over 
which  it  passes.  He  may  pass  over  the 
same.  It  is  not  like  where  one  claims 
the  land  itself.  It  is  only  a  claim  of 
right  to  pass  over  it  by  prescription 
which  the  law  has  said  becomes  adverse 
after  twenty-one  years  uninterrupted 
use.  The  enjoyment  of  the  way  by  the 
owner  of  the  land  or  his  tenants  in  com- 
mon with  the  parties  holding  a  prescrip- 
tive right  does  not  make  the  prescriptive 
holding  any  the  less  adverse.  A  clear 
distinction  has  always  been  made   be- 
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tween  merely  claiming  a  mere  right  of 
way  over  land  of  another,  and  claiming 
the  land  itself.  To  this  effect  are  all 
the  cases.  Besides  the  cases  cited  here- 
tofore are  the  following  very  recent 
cases,  viz:  In  Roger  son  v.  Shepard,  88 
'W.  Va.,  307  (10  S.  E.  Rep.  633).  it  was 
held  "Twenty  years  open  and  public  use 
of  an  easement  unexplained  will  be  pre- 
sumed to  be  under  a  chain  of  right  and 
adverse''  (of  course  it  requires  twenty- 
one  years  in  Ohio).  * 'Where  one  has  ac- 
quired a  right  to  an  easement  by  pre- 
scription he  is  entitled  to  the  unob- 
structed enjoyment  of  it."  Rogersofi  v. 
Shetard,  33  W.  Va..  807.  (10  S.  E.  Rep., 
332.) 

8.  "The  use  heed  not  be  constant. 
If,  whenever  the  claimant  needs  it  from 
time  to  time  he  makes  use  of  it,  this  is  a 
continuous  use."  Hesperia  Land,  etc,  Co. 
v.  Rogers,  83  Cal.  10  (17  Am.  St.  Rep., 
209,  23,  Pac.  Rep.,  196. 

9.  "One  who  purchasesl  and  with 
knowledge  of  an  easement  previously 
granted  to  a  third  person,  takes  the  land 
subject  to  such  grant."  Diffendal  v. 
Midland,  R,  R,  Co.,  86  Va.,  460  (10  S.  E. 
Rep.,  536).  Middleton  v.  Newport,  16  R. 
L,  319. 

"10.  This  brief  is  a  discussion  of 
rights  of  way  appendant  to  land.  It  has 
nothing  to  do  with  rights  of  way  in  gross 
or  by  necessity,  but  simply  how  rights  of 
way  by  prescription  may  become  append- 
ant to  land.  The  law,  alter  twenty-one 
years  adverse  use  presumes  a  grant,  and 

11.  "A  grant  in  gross  is  never  pre- 
sumed when  it  can  fairly  be  construed  as 
appurtenant     to    some     other    estate." 

Wiyiston  v.  Johnson,  42  Minn.,  398.     (45 
N.  W.  Rep.,  958 ) 

12.  "The  late  case  of  O'Dajiiel  v. 
a  Daniel,  88  Ky.,  185  (10  S.  W.  Rep.. 
638),  keeps  in  the  line  of  all  previous 
authorities  and  decides,  that  *Where  an 
easement  has  been  ysed  for  the  statutory 
time  necessary  to  create  a  right  the  bur- 
den is  on  the  party  assailing  the  right  to 
show  that  the  use  has  been  permissive.'" 

13.  "In  Illinois  it  has  been  held  in 
McKenzie  v.  Elliott,  134  111.,  156  (24  N. 
E.  Rep.,  965),  '*An  easement  may  be 
acquired  by  twenty-one  years  adverse 
use  and  it  is  no  objection  to  the  acquisi- 
tion of  such  easement  that  the  use  be- 
gan  b)'  permission,  if   it  be  exercised 


under  claim  of  right  for  the  requisite 
period.'" 

14.  "Now,  as  the  law  presumes  a  grant 
from  such  use  for  the  requisite  time,  the 
grant  is  presumed  to  be  only  for  a  right 
of  passage  over  the  lands  of  another, 
and  not  that  such  other  should  be  ex- 
cluded. The  analogy  is  the  same  in  the 
case  of  a  grant  presumed  from  use  as  in 
case  of  actual  grant  by  deed.  The  grant 
of  a  way  across  one's  land  does  not  im- 
ply that  it  is  to  be.  open  and  free  from 
gates,  unless  the  nature  of  the  use  to 
which  it  is  to  be  applied  indicates  that  it 
should  be  open  and  unobstructed."  Gar- 
latid  V.  Furber,  47  N.  H.,  304;  see  also  to 
same  effect  Bail  v.  Herbert,  3  T.  R.,iJo3. 

15.  "The  right  to  maintain  gates  or 
bars  at  either  end  of  a  private  wa> ,  by 
the  landowners,  exists,  unless  the  same 
unnecessarily  and  unreasonably  obstruct 
the  owner  of  the  way  in  the  use  of  it. 
where  there  is  nothing  in  the  terms  of 
the  grant  to  restrict  this."  Houps  v.  Al- 
der son,  22  Iowa,  162;  Maxzvell  v.  McAfee, 
9  B.  Monroe,  20.  The  owner  of  the  fee 
may  maintain  a  gate  at  the  place  where 
the  private  way  intersects  a  public  road. 
Phillips  V.  Dressier,  122  Ind.,  414  (17 
Am.  St.  Rep..  375 ) 

16.  "So  it  is  clear,  a  way  may  be  sub- 
ject to  gates  and  the  facts  of  gates  does 
not  make  the  right  of  way  either  greater 
or  less.  The  owner  of  the  right  of  way 
need  not  object  and  in  fact  could  not  bave 
in  a  case  "where  a  way  had  been  ac- 
tually laid  out,  and  was  open  when 
granted,  and  the  grant  was  of  a  way,"  as 
now  laid  out,  "the  grantor  would  not  be 
at  liberty  to  close  its  entrance  with  bars 
or  gates."  Welsh  v.  IVi/cox,  101  Mass., 
163. 

17.  "Easements  which  are  appurte- 
nant to  land  pass  by  a  conveyance  of  it." 
Foote  V.  Manhattan  Ry,  Co.,  12  N.  V. 
Sup.,  516. 

See  as  to  this  whole  matter  the  admir- 
able work  of  Mr.  Washburn  on  Ease- 
ments, in  which  ways  are  exhaus- 
tively discussed,  and  to  the  defi- 
nitions and  principles  regulating  ease- 
ments. In  the  work  usually  placed  in 
the  hands  of  students.  Williams  on  Real 
Property  Principles  are  succinctly  stated. 
Thus  ways  appendant  are  treated  there 
as  incorporeal  hereditaments  arising  by 
prescription      from      long      enjoyment 
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When  they  have  become  annexed  to  land, 
they  will  pass  by  a  conveyance  of  the 
lands  to  which  they  have  been  annexed 
without  mention  of  the  "appurtenances," 
although  these  words  with  the  appurte- 
nances are  usually  inserted  in  conveyan- 
ces for  the  purpose  of  distinctly  show- 
ing an  intention  to  compromise  such  in- 
corporeal hereditaments  of  this  nature  as 
may  belong  to  the  lands.  Such  incor- 
poreal hereditaments  as  stand  separate 
and  alone  are  generally  distinguished 
from  those  which  are  appendant  or  ap- 
purtenant by  the  appellation  in  gross. 
There  is  a  slight  difference  between  **  ap- 
pendant "  and  "  appurtenant,"  but  when 
a  party  possesses  a  way  under  either 
right,  his  possession  cannot  be  disturbed. 
Bouvier  defines  Appendarit:  "Annexed 
to  or  belonging  to  something  superior ; 
an  incorporeal  inheritance  belonging  to 
another  inheritance."  Appurtenant  is 
defined  "  belonging  to ;  pertaining  to. 
The  thing  appurtenant  must  be  of  an 
inferior  nature  to  the  thing  to  which  it  is 
appurtenant,"  and  under  the  head  of 
"  appendant  "  he  makes  this  distinction  : 
*'  A  matter  appendant  mtist  arise  by  pre- 
scription ;  while  a  matter  appurtenant 
may  be  created  at  any  time."  The  same 
propositions  are  contained  in  Bouvier 
under  title  "  Way." 

This  easement  then  is  simply  the  right 
in  the  owner  of  one  parcel  of  land  by 
reason  of  such  ownership  to  use  the  land 
of  another  for  a  special  purpose  «/ 
inconsistent  with  a  general  proptrty  in 
the  owner  of  the  land  which  the  ease- 
ment passes.  The  land  in  favor  ot 
which  the  easement  exists  is  called  the 
dominant  estate,  and  the  laud  subject  to  it 
is  called  the  servient  estate,  and  the  exist- 
ence of  both  is  essential  ( although  it  is 
not  necessary  that  they  should  be  contig- 
uous. S7  Vt,,  812),  "There  may  be 
easements  in  gross  which  are  not  appur- 
tenant to  any  land,  and  which  the  owner 
niay  enjoy,  although  he  does  not  own  or 
possess  a  dominant  estate  or  any  land 
whatever,  as  an  easement  in  gross  is  a 
mere  personal  right  and  cannot  be  as- 
signed or  inherited."  125  N.  Y.,  380  (26 
N.  E.  Rep.,  471).  42  Minn.,  3li8;  (45  N. 
W.  Rep.,  968 ) ;  61  Pa.  St.,  21;  ( 100  Am. 
Bee,  597). 

Easements  are  classed  with  incorporeal 
hereditaments,  Wash,  on  Eas.,16: ''  A  use 


begun  under  partial  agreement  may  ripen 
into  prescription  by  a  cpntinued  use 
under  a  claim  of  right  acquiesced  in  by 
the  owner  of  the  servient  estate,  W^ash. 
on  Basm.,  134.  The  user  must  be  con- 
tinuous, but  need  not  be  constant,  and 
must  be  peaceable.  An  easement 
claimed  on  account  of  adverse  use  can- 
not be  defeated  by  showing  that  the  ser\'- 
ient  owner  had  not  seen  the  property,  15 
Hun.,  600 ;  7ior  by  his  using  the  sa^ne 
easefnent,  13  Atlantic  Reporter,  31.  An 
easement  once  acquired  becomes  a  privi- 
lege in  favor  of  the  dominant  estate,  and 
a  burden  imposed  upon  the  servient 
estate  and  subsequent  grantees  take 
them  subject  to  the  privilege  or  burden, 
1  Sumner  (U.  S.),  402  ;  10  Pet.,  54:10 
Pick.,  138 ;  6  Cush.,  254 ;  15  Johns,  447  ; 
12  Vt.,  123;  17  Wis.,  1 ;  35  Conn.,  288; 
27  Col.,  306,  and  cases  generally. 

An  easement  which  is  appurtenant  to 
land  passes  by  a  sale  of  the  land  on  exe- 
cution, 20  Ohio  Reports,  401.  A  way 
will  never  be  construed  in  gross  when  it 
can  fairly  be  construed  to  be  appendant, 
42  Indiana,  44  ;  104  111.,  455  :  27  Tex  ,  74 
( 94  Am.  Decisions,  260 )  and  an  append- 
ant way  cannot  be  turned  into  one  /;/ 
grossy  43  Indiana,  Washburn  on  Ease- 
ments, 232.  This  brief  confining  itself 
to  WAYS  APPENDANT,  it  is  uot  pertinent 
to  speak  at  length  of  the  ways  by  neces- 
sity which  ate  not  under  discussion. 
Ways- of  necessity  arise  by  implication 
of  law  and  not  by  prescription,  as  in  fa- 
miliar illustration.  "  That  when  a  man 
grants  a  close  inacoessijjle  except  *over 
his  own  land,  he  impliedly  grants  a  right 
of  passing  over  that  land.  The  same 
rule  of  construction  would  govern  a 
reservation  out  of  lands  granted."  '*  A 
way  of  necessity  when  the  nature  of  it 
is  considered,  will  be  found  to  be  noth- 
ing else  but  a  way  by  grant.  It  derives 
its  origin  from  a  grant.  For  there  seems 
to  be  no  difference  where  a  thing  is 
granted  by  express  words,  and  where  by 
operation  of  law  it  passes  as  incident  to 
its  grant."  Such  is  the  language  of  the 
authorities. 

There  are  three  sorts  of  private  w^iys, 
viz.:  by  grant,  by  necessity  and  by  pre- 
scription, and  if  one  has  a  way  of  neces- 
sity, the  question  of  prescriptive  right 
does  not  enter,  and  if  he  hath  a  way  by 
prescription!,   the  question   of  p^cessity 
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does  not  enter.  If  a  party  has  a  way 
by  prescription,  he  cannot  claim  a  way 
by  necessity,  but  must  stand  on  his  pre- 
scriptive right.  If  one  has  a  crossing 
over  another  man's  land,  even  although 
inconvenient,  he  cannot  have  another  as 
a  necessity,  because  another  crossing 
would  be  more  convenient  or  less  ex- 
pense. 

It  is  not  convenience,  but  necessity 
which  grafts  onto  land  the  implied  agree- 
ment for  a  right  of  way.  ( See  all  the 
cases  which  are  uniform  on  this  point.) 

Indeed,  it  is  said,  that  a  way  of  neces- 
sity never  exists  where  a  man  can  get  to 
his  property  through  his  own  land  how- 
ever inconvenient  the  way  through  his 
own  land  may  be.  3  Rawle,  492.  Far 
these  reasons^  the  courts  in  considering 
cases  where  rights  of  way  are  claimed  by 
prescription^  will  not  permit  the  right  to 
be  defeated  by  proof  that  the  way  claimed 
is  not  a  necessity  ^  as  that  is  not  involved'' 
A  man  may  gettoa  schoolhouse,  a  town, 
a  turnpike,  or  church  over  his  own  land, 
and  no  necessity  may  exist  for  his  pas- 
sage to  either  place  over  the  land  of  an- 
other, but  if  he  has  passed  over  the  land 
of  another  for  twenty-one  years  under 
claim  of  right  to  so  pass  with  the  knowl- 
.edge  and  acquiescence  of  the  owner  of 
the  land,  and  under  such  circutnstances 
to  make  the  use  adverse,  as  defined  by 
the  authorities,  he  cannot  be  deprived  of 
his  right  by  showing  such  way  is  not 
necessary.  The  prescriptive  right  being 
established,  Jthe  courts  will  not  permit 
proof  to  be  introduced,  tending  to  show 
the  way  is  not  a  necessity.  There  is  no 
breach  of  the  covenant  for  seizing  in  a 
deed  on  account  of  the  existence  of  a 
right  of  way  over  the  land  conveyed,  be- 
cause such  right  of  way  does  not  affect 
the  technical  seizing  of  the  purchaser. 
The  freehold  remains  in  the  owner  of  the 
soil.  Others  may  have,  a  way  over  it 
which  they  use  in  common  with  the  owner 
of  the  soil,  but  only  for  passage  and  the 
owner  is  seized  of  the  fee." 

2  Inst.  705;  Goodtitie  v.  Alker,  1  Bur- 
row, 133 ;  Peck  V.  Smith,  1  Conn.,  103- 
147 ;  Cortelyou  v.  Van  Bront,  2  Johns 
(N.  Y.).  357 ;  Lewis  v.  Jones,  1  Pa.,  336; 
Jackson  V.  Hathaway,  15  Id,,  447. 

It  is  otherwise,  however,  as  to  the 
covenant  against  incumbrances,  as  the 
existence  of  any  easement  or  servitude  to 


which  the  land  is  subject,  is  as  a  general 
proposition  considered  to  be  any  incum- 
brance. Much,  however,  depends  upon 
the  nature  of  the  easement.  See  Rawle 
on  Covenants  for  title,  5th  edition,  sec- 
tions 79,  80,  81  and  82. 

(lontinued  next  week.) 


Supreme  C<mit  of  Ohio 
Nationai,  Bank  v.  Whbbi«ock. 

1.  A  deed  executed  during  the  duress  of  the 
grantor  is  not  void,  but  voidable  only. 

2.  On  the  trial  of  issues  joined  by  a  denial , 
of  the  petition  of  the  grantor,  alleging  that  the 
deed  was  executed  under  duresp,  neither  party 
is  entitled  to  demand  a  jury. 

[Decided  April  23, 1895.] 

Error  to  the  circuit  court  of  Cuya- 
hoga county. 

On  April  8, 1885,  the  defendant  in  er- 
ror, Mr3.  Wheelock,  filed  her  petition  in 
the  common  pleas  court  of  Cuyahoga 
county,  alleging  in  substance  that  on  or 
about  October  13,  1883,  the  plaintiff  in 
error,  The  Commercial  National  Bank  of 
Cleveland,  Ohio,  was  a  creditor  of  The 
Cleveland  Chair  company,  a  corporation, 
in  tlm  sum  of  not  less  than  $15,000; 
that  her  husband,  C.  S.  Wheelock,  and 
his  father  and  brother  were  stockholders, 
directors  and  oflScers  in  said  Chair  com- 
pany; that  it  Was  theti  claimed  by  the 
bank  that  about  $3,600  of  said  indebted- 
ness was  evidenced  by  forged  acceptances 
of  the  drafts  of  said  Chair  company,  and 
that  the  forgeries  had  been  committed 
by  her  husband  and  his  ftither  and 
brother,  and  caused  them  to  be  arrested 
and  indictments  to  be  presented  against 
them  on  account  of  such  forgeries ;  that 
this  was  done  with  the  fraudulent  intent 
of  alarming  and  intimidating  her  and  the 
defendants  in  said  prosecutions,  and  of 
coercing  her  into  the  payment  of  said 
entire  indebtedness  of  |15,000;  that  she 
thereupon  became  greatly  alarmed,  in- 
timidated and  bewildered;  that  in  No- 
vember oi-  the  early  part  of  December, 
1883,  the  bank,  knowing  that  the  Chair 
company  and  all  of  its  stockholders  were 
insolvent,  informed  the  plaintiff  and 
threatened  her  that  unless  certain  real 
estate  described  in  the  petition  and  owned 
by  her  and  alleged  to  be  of  the  value  of 
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$10,000  were  conveyed  to  it,  toward  the 
payment  of  said  indebtedness,  s^id  in- 
dictments would  be  prosecuted;  that 
while  she  was  overcome  by  fear,  and  her 
free  agency  destroyed,  and  her  mind  be- 
wildered by  said  threats,  she  executed  to 
the  bank  a  deed  for  said  real  estate,  and 
her  husband  being  likewise  overcome 
and  coerced  by  such  threats,  joined  her 
in  the  execution  of  said  deed.  She  avers 
that  by  reason  of  the  matters  alleged, 
said  deed  is  null  and  void,  that  she  is  the 
owner  in  fee  simple  of  said  lands,  is  en- 
titled to  the  possession  thereof,  and  the 
bank  unlawfully  keeps  her  out  of  pos- 
session. 

A  second  cause  of  action  is  for  rents 
and  profits. 

She  prays  for  a  judgment  against  the 
defendant  for  possession  of  the  premises, 
and  for  said  rents  and  profits. 

In  its  first  defense  the  bank  admits  its 
corporate  character,  the  indebtedness  to 
it  of  the  Chair  company,  the  conveyance 
of  the  real  estate  to  it  December  19,  1883, 
and  denies  all  other  allegations  of  the 
petition. 

In  its  second  defense  the  bank  alleges 
that  the  facts  which  led  to  the  indict- 
ment of  the  Wheelocks  were  *  submitted 
to  the  grand  jury  by  the  public  prose- 
cutor in  the  course  of  his  duty ;  that  an 
attorney  representing  them  and  the 
plaintiff  called  upon  it  and  proposed  that 
it  should  accept  said  real  estate  and  some 
other  property  in  satisfaction  of  its  claim 
against  the  Chair  company;  that  it  ac- 
cepted said  offer  and  upon  receipt  of 
said  deed  and  the  other  property  re- 
ferred to,  surrendered  all  the  evidences 
of  said  indebtedness  to  it. 

Replying,  Mrs.  Wheelock  denies  that 
said  attorney  was  employed  by  lier,  or  in 
any  way  authori^zed  to  represent  her. 

When  the  cause  came  on  for  trial  in 
the  court  of  common  pleas,  Mrs.  Wheel- 
ock demanded  that  it  should  be  tried 
by  a  jury,  which  demand  was  overruled 
by  the  court,  and  she  excepted.  The 
trial  proceeded  to  the  court,  and  resulted 
in  a  judgment  in  favor  of  the  bank. 
Mrs.  Wheelock's  motion  for  a  new  trial 
was  overruled,  and  a  bill  of  exceptions 
taken.  She  filed  a  petition  in  error  in 
the  circuit  court,  seeking  a  reversal  of 
that  judgment. 

In  the  circuit  court  the  judgment  of 


the  common  pleas  was  reversed  for  error, 
**  in  refusing  to  plaintiff  a  jury  trial,  and 
in  holding  that  she  was  not  entitled  to 
try  her  right  to  possession,  until  she  had 
first  set  aside  the  deed  given  by  her  to 
the  defendant."  To  reverse  that  judg- 
ment, is  the  object  of  this  petition  in 
error. 

James  H,  Hoyt,  A,  St,  J,  Newberry  and 
A,  C.  Dusim,  for  Plaintiff  in  Error. 

Prentiss  &  Vorce,  for  Defendant  in 
Error. 

Shauck,  J. 

That  Mrs.  Wheelock  did  not,  in  her 
amended  petition,  pray  for  the  cancel- 
lation of  the  deed,  does  not  aid  in  de- 
termining whether  the  issues  were  tri- 
able to  a  jury  or  not.  The  execution  of 
the  deed  was  alleged  in  the  petition,  and, 
if  it  was  an  impediment  to  her  recovery 
at  law,  it  followed  either  that  she  was 
entitled  to  that  relief  upon  the  facts  al- 
leged, and  without  a  specific  prayer 
therefor,  or  that  her  petition  did  not 
state  a  cause  of  action.  In  either  view, 
upon  that  assumption,  the  judgment  of 
the  court  of  common  pleas  should  have 
been  affirmed. 

The  contention  of  her  counsel  is,  that 
Mrs.  Wheelock's  legal  title  to  the  land 
remained  unaffected  by  her  deed,  in  view 
of  the  circumstances  of  its  execution, 
and  that  the  deed  being  utterly  void, 
she  might  recover  possession  by  an  ac- 
tion at  law.  But  little  reliance  should 
be  placed  upon  observations  extracted 
from  opinions  and  text  books,  where 
only  the  validity  and  binding  character 
of  contracts  is  considered,  and  where, 
without  technical  precision,  the  terms 
"  void  "  and  "  voidable,"  are  used  as 
equivalents. 

It  is  suggestive  that  the  combined  in- 
dustry of  courts  and  counsel  have  failed 
to  discover  a  case  in  this  state  in  which 
the  grantor,  having  capacity  to  contract, 
in  a  deed  executed  in  conformity  to  the 
provisions  of  the  deeds  act,  has  been 
permitted  to  assert  rights  contrary  to  its 
terms,  without  first  securing  its  reforma- 
tion or  cancellation  by  a  decree  in  equity, 
to  be  obtained  upon  the  allegations  and 
the  degree  of  proof  there  required,  and 
upon  such  terms  as  may  be  imposed  con- 
formably to    the  doctrines    of   equity. 
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Suits  in  equity,  for  the  cancellation  of 
deeds  in  cases  of  fraud,  undue  influence 
and  incapacity,  are  familiar  in  our  prac- 
tice. The  constant  exercise  of  the 
powers  of  courts  of  equity  in  cases  of 
this  character,  has  not  been  by  chance 
or  caprice,  since  the  rule  has  been  uni 
formly  held  that  courts  of  equity  do  not 
act  except  to  grant  relief,  where  the 
powers  of  courts  of  law  are  inade- 
quate. The  force  of  the  inference  to 
be  drawn  from  this  familiar  course  of 
practice,  is  not  diminished  by  Wester- 
man  V.  Wesiernian,  25  Ohio  St.,  600,  or 
McVeigh  V.  Riienour.^Q  Ohio  St..  107, 
since  it  is  not  the  grantor,  but  his  cred- 
itor, who,  according  to  the  doctrine  of 
those  cases,  may  treat  a  fraudulent  deed 
as  a  nullity,  and  the  decisions  are  placed 
upon  the  provision  of  the  statute,  that 
every  grant  made  to  defraud  creditors, 
"shall  be  deemed  utterly  void  and  of  no 
effect."  Revised  Statutes,  4196.  Indeed, 
it  is  well  settled  that,  notwithstanding 
the  comprehensive  terms  of  this  statute, 
such  deed  is,  as  against  the  grantor,  ef- 
fective to  convey  his  interest,  and  that 
he  cannot  avoid  it  by  any  form  of  pro- 
ceeding, either  at  law  or  in  equity. 

Nor  is  the  question  aff*ected  by  the 
numerous  cases  in  which  deeds  have  been 
held  to  be  void  because  of  fraud  not 
limited  to  the  purposes  for  which  they 
w#ire  executed  or  procured,  but  extend- 
ing to  the  very  execution  of  the  instru- 
ments. They  are  cases  where,  in  con- 
templation of  law,  the  deeds  were  not 
executed. 

It  is  the  settled  policy  of  the  state,  as 
indicated  by  a  uniform  course  of  practice 
in  its  courts,  and  by  repeated  decisions 
of  this  court,  that  instruments  of  this 
solemn  character,  executed  in  conformity 
to  the  provisions  of  the  deeds  act,  shall 
not  be  set  aside  or  defeated  of. their 
natural  purpose,  except  upon  proper  al- 
legations which  are  supported  by  evi- 
dence, of  a  clear  and  convincing  character. 
The  mere  preponderance  of  evidence,- 
which  is  sufficient  to  determine  the 
verdicts  of  juries  in  civil  actions  is  not 
sufficient.  Potter  v.  Potter,  27  Ohio  St., 
84  ;  Ford  v.  Osbonie,  45  Ohio  St.,  1. 

"The  distinction  between  the  terms 
*  void  '  and  *  voidable '  in  their  applica- 
tion to  contracts  is  often  of  great  practi- 
cal   importance ;  and    when    entire  ac- 


curacy is  required,  the  term  *  void*  can- 
be  properly  applied  only  to  those  con- 
tracts that  are  of  no  effect  whatsoever, 
such  as  are  a  mere  nullity  and  incapable 
of  coufirmadon  or  ratification."  Terrili 
V.  Anchauer,  14  Ohio  St.,  80. 

The  distinction  suggested  between 
deeds  that  are  void  and  those  that  are 
voidable  only;  is  usually  regarded  as  de- 
termining the  necessity  for  the  interposi- 
tion of  a  court  of  equity.  Applying  it 
here  it  would  seem  to  justify  the  ruling 
of  the  court  of  common  pleas,  since  it  is 
not  doubted  that  Mrs.  Wheelock's  deed 
was  capable  of  ratification. 

But  it  is  said  that  the  judgment  of  the 
circuit  court  was  controlled  and  justified 
by  Cresinger  v.  Lessee  of  IVe/cA,  16  Ohio 
St.,  155.  It  was  there  decided  that^if  an 
infant  conveys  land,  and,  after  attaining 
his  majority,  conveys  the  same  land  to 
another,  such  subsequent  conveyance  is 
a  disaffirmance  of  the  former,  and  the 
grantee  in  the  subsequent  deed  may 
maintain  ejectment.  That  case  is  dis- 
tinguished from  the  present  case  upon 
clear  grounds.  The  deed  against  which 
the  title  of  the  subsequent  grantee  pre- 
vailed was  the  deed  of  one  who  was  with- 
out power  to  contract.  The  theory  of 
the  case  is  that  the  deed  was,  when  ex- 
ecuted, ineffectual  to  pass  title  because 
of  the  want  of  capacity  of  the  grantor 
to  contract,  and  that  it  so  remained  until 
effect  should  be  given  to  it  by  ratification. 
In  this  case,  Mrs.  Wheelock  had  capacity 
to  execute  the  deed,  and  it  was  efiiectual 
to  convey  the  title  subject  to  her  right  to 
avoid  it  in  a  proper  suit  because  of  the 
circumstances  under  which  it  is  alleged 
to  have  been  executed. 

Duress  is  but  the  extreme  of  undue 
influence,  and  there  appears  no  reason 
why  a  deed,  voidable  because  of  its  ex- 
ercise, should  not  be  canceled  in  the 
same  manner  and  subject  to  the  same 
conditions  that  are  imposed  in  courts  of 
equity,  in  suits  to  avoid  deeds  obtained 
by  fraud  or  undue  influence, 

The  consideration  of  other  questions 
argued  by  counsel  is  unnecessary. 

Judgment  of  the  circuit  court  reversed 
and  thst  of  the  common  pleas  affirmed. 

(To  appear  in  62  Ohio  St) 


OHIO  LEGAL  NEWS. 


489 


©bto  Xegal  flews. 

(Formerly  Tol«d6  Legal  News.) 
A  Weekly  Legal  Paper  Published  by 

THE  LANING  PRINTING  CO., 

NonvvAiK.  Ohio. 


Hi>lTED  BY J.  F.  LAMNG. 

Issued  Every  Friday  Afternoon. 


Subscriptions  and  business  communications  should 
be  sent  to  the  publishers. 

SUBSCRIPTION  PNICE.  $3.00  PER  YEAR.  IN  ADVANCE. 

one    volume  each  year,  beginning  with  November. 


Ohio  Decisions. 
The  publishers  of  the  Legal  News  publish  annually 
two  volumes,  which  contain  the  deci->ions  of  the  Cir- 
cuit, Superior  and  Common  Pleas  Courts  of  the  state, 
under  the  title  ol  (ihio  Decisions  Advance  sheets  of 
these  \*olumes  are  issued  each  week  as  supplements  to 
the  I«Ec»AL  Nrws.  without  charge  to  sub-cnbers. 

Supreme  Court  Reports. 

The  publishers  of  the  Lkgal  News  now  have  the 
contract  lor  publishing  the  supreme  Court  Reports  of 
the  .•^tnte.  and  are  enabled  to  attach  advance  sheets  ol 
thcKe  volum.s  to  the  Legal  News, as  a  second  supple- 
ment, without  charge. 

•Me\M^  Subscriptions. 

New  subscriptions  can  begin  at  any  time,  and  back 
numbers  of  the  part  devoted  to  the  Legal  >  ews  to 
the  beginning  of  the  subscriplion  year  will  be  sup- 
plied ii  desired:  but  nu  advance  sheets  of  the  (Jliio 
I>t-ciHions  will  be  supplied  buck  of  thecummencemeni 
of  I  he  current  volume 

Vol.  :i  ol  Ohio  Uec.sions  begine  May  4,  WXt. 

Bound  Volumes. 

Bound  copies  of  Vol.  1  and  Vol.  2  of  the  Ohio  Decis- 
ions can  be  hnd  at  f-'>.Slb  per  volume,  if  bouud  in  lull 
shtrrp,  or  i-i  0>*  per  volume  in  half  sheep. 

Bound  volumes  of  Vol.  1  Ohio  Legal  News  (Toledo 
Ltgal  New-,    will  be  furnished  at  r'iOO  uer  volume. 

liound  Cvipies  of  any  volume  of  Ohio  Decisions,  or  of 
the  Lbo.^l  .\e\vs  wilf  be  sent  in  exchange  fur  the  ad- 
vance sheets,  at  >1.UU  per  volume  in  luLl  shtep  or  75 
cents  in  hall  sheep. 

Mi<>sing  nninbirs  of  Legal  NEWSorOhio  Decisions, 
in  cents  each. 


Entere<1  at  the  Postofllice,  J*Jorwalk,  Ohio,  as  second 
class  matter. 


.-ATURDAV,  MAY  18.  lhl*5. 


COMBEUNICATfONS  SOLICITED. 

Coniributions^  itetus  of  news  abatU  courts 
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The  pure   food   law   of  Ohio  has  been   de- 
clared con^tiUttional. 


E.  O.  Randall,  Esq.,  o.  Colunibus,  has 
heen  appointed  official  reporter  of  the  su- 
preme court,  to  fill  the  vacancy  caused  b/  the 
death  of  Hon.  Levi  Burgess.  Mr.  Randall 
comes  to  the  position  with  both  legal  and  lit- 
erary qualifications  that  bespeak  for  him  the 
highest  measure  of  success  in  this  position. 


The  sit  pre  me  court  of  Ohio  has  decided  the 
law  constitutional  which  requires  the  Fidelity 
and  Ca.sualty  company  of  New  York,  and  simi- 
lar companies  to  de}K)sit  f50.000  with  the  state 
treasurer  to  do  business  in  Ohio. 


Mrs.  Jane  Van  Ilynin^;  has  begun  mandamus 
proceedings  in  the  common  pleas  court  at 
Cleveland  to  compel  the  Cleveland  University 
of  Medicine  and  Surgery  to  give  her  a 
diploma,  which  she  says  is  witheld  from  her 
without  cause. 


DEATH  OF  HON.  LEVI  J.  BURGESS. 

We  announce  with  regret,  the  death  of  Hon. 
Levi  Burgess,  which  occurred  at  his  home  in 
Coltimbus  on  Saturday  morn ing  last.  March  23 
we  announced  that  he  had  reli^rned  from  Rome, 
N.  Y.,  where  he  had  been  undergoing  treatment 
for  cancer  on  his  hand,  and  that  bv  reason  of 
failure  of  the  treatment  to  afford  him  reliefi 
nn  amputation  of  the  arm  had  been  decided 
U])on.  The  operation  was  performed  on  the 
25Hh,  and  was  apparently  successful.  The 
wound  healed,  and  hope  of  ultimate  recovery 
was  reasonable.  But  the  poison  of  the  dij^ease 
was  in  the  blooil,  and  its  ravages  became  in- 
ternal instead  of  extern  d.  His  lungs  were  at- 
tacked, and  death  soon  followed. 

Mr.  Burgess  was  appointed  as  official  re- 
porter of  the  Ohio  supreme  court  in  18S9,  and 
was  reappointed  in  18i)4.  He  was  an  able  at- 
torney and  eminent  reporter,  and  above  all, 
one  of  the  most  genial  and  companionable  of 
meiL  His  death  brings  a  deep  sadness  to  his 
many  friends  in  Columbus,  and  throughout 
the  state. 

Funeral  services  were  held  at  his  residence  on 
Sunday  afternoon  and  his  remains  were  laid  at 
rest  at  New  Lexington,  his  former  home,  on 
Tuesday,  in  the  j.resence  of  a  large  assemblage 
of  his  old- friends  and  neighbors.  The  remains 
were  met  at  the  depot  by  the  jmlge  and  bar  of 
Perry  county,  who  marched  to  tlu;  cemetery  at 
the  head  of  the  procession.  The  eslei^m  in 
which  the  <leceased  was  held  in  the  place  where  ' 
ha  resided  so  long  was  shown  t>y  the  large 
number  present,  the  procession  being  half  a 
mile  ill  length.  The  pallbearers  were  Judge 
George  K.  Nash,  Auditor  of  State  Poe.  Mr,  E. 
B.  Kinkead,  Mr.  Cyrus  Hiding,  Mr.  7  L. 
Hampton  and  Mr.  M.  R.  Pt^tterson. 

A  number  of  the  nieml>ers  of  the  bar  from  ' 
Columbus,  and  officers  of  the   supreme  court 
attended  the  obsequies.    The  burial  casket  was 
completely  covered  with  floral  tributes. 

We  expect  a  more  extended  obituary  next 
week. 
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The  common  pleas  court  of  Allen  county, 
upon  motion  filed  by  Williamson  &  Blank, 
attorneys  for  the  plaintiff  in  the  case  of  >f  artha 
Rousculp  as  administratrix  of  the  estate  of 
Philip  Af.  Rouscuip,  deceased,  v.  The  Ohio 
Southern  Railroad  Company^  appointed  as 
receiver  George  W.  Saul,  of  Springfield,  O.,  to 
act  as  such,  pending  the  hearing  of  the  peti- 
tion in  the  case.  Saul  has  been  president  of 
the  road  prior  to  this  time. 

The  famous  celebration  given  at  Pindlay 
while  the  gas  boom  was  on  was  involved  in 
the  decision  by  the  Ohio  supreme  court,  of 
the  case  of  Balfour,  Snyder  &  Co.  v.  The 
Findlay  Chamber  of  Comtnerce.  The  suit 
grew  out  of  a  dispute  over  the  payment  of 
$1,100  for  fireworks  used  in  the  celebration. 
The  supreme  court  held  in  favor  of  Balfour, 
Snyder  &  Co.,  and  remanded  the  case  for  fur- 
ther hearing.  The  chamber  of  commerce,  by 
this  decison,  will  have  to  pay  the  bill. 


The  report  of  supreme  court  decisions  for 
this  week,  found  upon  another  page,  evidences 
that  the  benefits  of  having  two  divisions  of 
the  court  are  being  realized.  It  is  the  earnest 
wish  of  the  bar  of  the  state  that  the  work 
will  move  on  so  rapidly  that  by  a  clearance  of 
the  docket,  three  or  four  years  will  not  of 
necessity  intervene  between  the  filing  and 
hearing  of  cases  in  that  court  Large  cor- 
porations ought  not  to  be  permitted  to  use  our 
supreme  court  as  a  convenience  for  staying 
proceedings  and  worrying  suitors  whose 
rights  are  being  withheld. 

The  motion  for  a  new  trial  in  the  celebrated 
will  case  of  Amos  Hiatt  v.  Wilder  Oglesbee, 
executor  of  the  will  of  the  late  Mary  A.  Bird- 

.  sail,  was  passed  upon  by  Judge  D.  B.  Van  Pelt 
at  Wilmington,  O.,  recently.    The  case  is  one 

/brought  to  set  aside  the  will  of  Mrs  Birdsall 
on  grounds  of  undue  influence  and  imbecility 

:  and  has  attracted  widespread  attention.    The 

.  verdict  of  the  jury  sustained  the  will  A  mo- 
tion was  at  once  filed  by  plaintiff's  counsel  for 
a  new  trial,  setting  up  a  numberof  grounds  of 
alleged  error,  principal  among  which  was  that 

.the  court  erred  in  his  general  charge  to  the  jury 
in  that  he  charged  that  "  the  jury  must  be  sat- 
isfied from  a  fair  preponderance  of  the  evi- 
dence that  the  purported  paper  writing  was 
not  the  last  will  and  testament  of  Mary  A. 
Birdsall,  deceased."  The  question  of  error 
rested  upon  the  word  "  fair."  The  court 
granted  a  new  trial  in  the  case. 


It  is  announced  that  ex-President  Harri- 
son's address  to  the  jury  in  the  Morrison  will 
case,  recently  concluded  at  Richmond,  Ind..  is 
the  last  that  he  will  deliver  before  a  court,  he 
having  decided  to  retire  from  the  practice  of 
law. 


Senator  Smalley,  of  the  Michigan  legisla- 
ture, has  introduced  a  bill  providing  that 
death  by  hangiig  shall  be  the  penalty  of  m  or- 
der in  the  first  degree.  Michigan  is  one  of  the 
states  in  which  capital  punishment  has  never 
been  inflicted.  A>  majority  of  senators  are 
said  to  be  in  favor  of  the  bill. 


Abraham  Rimes  has  been  granted  a  divorce 
from  his  tenth  wife  at  LaPorte,  Ind.  The  evi- 
dence disclosed  the  fact  that  Rimes'  last  wife 
was  his  first  bride  and  that  he  had  married 
eight  other  aspirants  for  his  affections  before 
he  was  again  wedded  to  his  first  wife,  from 
whom  he  was  legally  separated  shortly  after 
marriage. 

The  supreme  court  has  held  unconstitutional 
the  Von  Seggern  law,  authorizing  the  taxing 
of  an  attorney's  fee  of  $5  as  costs  in  cases 
brought  in  mag^istrates'  courts  by  employees 
for  wages.  The  law  provided  that  in  case  oi 
an  appeal  the  fee  should  be  increased  to  $15. 
The  case  passed  upon  was  that  of  the  Hocking 
Valley  Coal  Company  v.  James  Rosser,  The 
case  was  brought  in  Athens  county,  the  lower 
courts  holding  for  Rosser,  but  being  now  re- 
versed by  the  supreme  court. 


A  case  which  has  attracted  much  attention 
at  Ashland  and  which  has  just  been  derided 
there  was  that  of  the  Chesrown  Heirs  v. 
Lewis  Chesroum,  executor  of  their  father's 
will.  The  estate  consisted  of  a  large 
amount  of  land  and  $12,000  worth  of  personal 
property,  in  all  amounting  to  at  least  $25,000, 
and  according  to  the  showing  of  the  executor 
it  took  the  entire  estate  to  keep  his  father 
three  y^ars.  Judge  Jenner  delivered  the  de. 
cision  of  the  court  and  roundly  scofred 
the  probate  judge  of  Ashland  county  for 
allowing  such  a  transaction  to  be  affirmed 
by  him,  intimating  fraud  and  trickery,  and 
promptly  threw  the  defendant's  case  out  of 
court  and  gave  judgment  to  the  heirs  who 
had  thus  been  defrauded  out  of  their  prop- 
erty. The  probate  judge  is  now  dead  and  one 
of  the  attorneys  who  it  is  supposed  helped  to 
carry  on  the  deal  is  now  in  the  penitentiary 
on  another  charge. 
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George  H.  Stan  den,  of  Elyria,  has  brought 
snit  against  the  Lake  Shore  and  Michigan 
Southern  Railway  for  $10,000  damages.  Stan* 
den  was  employed  by  the  company  as  a  line- 
man. At  Fremont,  nearly  four  years  ago,  he 
was  ordered  to  climb  a  telegraph  pole,  which 
gave  vray  because  not  properly  stipported,  and 
Standen  was  thrown  to  the  ground,  a  distance 
of  thirty-five  feet.  He  was  terribly  iftjured 
and  disabled  for  life. 


The  supreme  court  of  Indiana  has  decided 
the  act  of  1893  under  which  telegraph  com- 
panies are  assessed  is  constitutional.  The  de- 
cision is  in  the  case  of  the  Western  Union 
Telegraph  company  against  the  auditor  of 
Marion  county,  and  all  the  other  auditors  and 
treasurers  in  the  state.  The  suit  was  for  an 
injunction  against  the  auditors  and  treasurers 
of  each  of  the  counties  of  the  state  through 
which  the  lines  of  the  Western  Union  com- 
pany extend  to  restrain  the  county  auditors 
from  entering  upon  the  tax  duplicates  che 
amounts  claimed  as  taxes  against  the  company 
for  the  year  1893.  The  j^ round  on  which  the 
injunction  was  asked  was  that  the  act  was  not 
passed  in  accordance  with  the  provisions  of 
the  constitution,  and  that  it  is  in  violation 
of  the  constitution  of  the  United  States. 


A  decision  of  considerable  importance  to 
workingmen  was  handed  down  by  the  circuit 
court  at  Toledo,  in  the  case  of  H.  C. 
Vandal  v.  John  Daiber,  Vandal  is  a  railroad 
man  who  was  sued  some  time  ago  in  a  justice 
court  by  Daiber  on  an  account.  Judgment  was 
rendered  against  him.  and  his  wages  were 
garhisheed.  Vandal  took  exception  to  the 
garnishment  proceedings,  claiming  that  his 
wages  tor  three  months  were  exempt  from  at- 
tachment or  execution  under  the  law  exempt- 
ing certain  property  of  heads  of  families. 

Daiber  claimed,  on  the  other  hand,  that  the 
exemption  extended  only  to  a  total  of  $150  for 
the  three  months,  or  $50  per  month,  and  sought 
to  hold  all  accrued  wages  above  that  amount. 
This  position  was  taken  by  the  common  pleas 
court 

Vandal  took  the  case  to  the  circuit  court  on 
error,  where  it  \7as  decided  that  if  the  defend- 
ant in  such  an  action  could  show  that  his  entire 
earnings  were  necessary  for  the  support  6f  his 
family,  three  months'  wages  might  be  held 
ezempit  from  execution  regardless  of  the 
amount  The  judgment  of  the  court  below  was 
reversed.  The  amount  in  controversy  was 
about  $55. 


The  action  of  the  pension  bureau  in  constru- 
ing the  legal  meaning  of  dependence  under 
the  act  of  June  27,  1890,  has  been  reversed  by 
Assistant  Secretary  of  the  Interior  Reynolds 
in  a  decision  on  a  dependent  mother's  case. 
The  ruling  provides  that  where  the  ^property 
possessed  by  a  mother  having  no  other  means 
of  support  is  so  small  that  it  will  not  yield  an 
income  sufficient  to  support  her  during  her 
life  it  should  not  deprive  her  of  the  right  to  a 
pension.  By  "adequate  means  of  support,*' 
the  law  is  interpreted  to  mean  not  merely 
enough  to  supply  the  necessaries  of  life  for 
any  limited  period  of  years,  but  a  comfortable 
maintenance  of  the  pensioner  during  the  re- 
mainder of  her  life. 


The  court  of  appeals  at  Albany  has  decided 
against  the  Soldiers'  and  Sailors'  Home  of  St 
Louis  in  its  suit  against  Russell  Sage  and  the 
sons  of  Jay  Gould.  The  court  holds  that  the 
bringing  in  of  the  Union  Pacific  railroad  com- 
pany as  a  party  defendant  is  imperative,  be- 
cause without  it  a  final  adjustment  of  the 
rights  and  equities  of  the  parties  could  not  be 
had.  It  is  held  that  by  a  judgment  rendered 
by  the  supreme  court  only  in  1880  in  the  suit 
of  the  Kansas  Pacific  against  Gould  and  Sage, 
the  29,886  shares  of  stock  were  adjudged  to  be 
forever  freed  and  released  from  the  trust  cre- 
ated by  the  mortgage,  and  Gould  and  Sage 
were  directed  to  deliver  the  certificates  of 
stock  to  the  Kansas  Pacific  company.  It  is 
held  that  Gould  and  Sage  complied  with  this 
order. 


The  decision  of  Judge  Smith,  at  Stockton, 
Cal.,  in  the  suit  of  the  Stockton  Combined 
Harvester  and  Agricultural  Implement  Works 
against  the  Glens  Falls  and  other  insurance 
companies  to  recover  $90,000  insurance  on 
property  of  the  plaintiff  burned  several  years 
ago,  was  rendered  Tuesday  in  favor  of  the  Har- 
vester .company  for  the  full  amount.  When  the 
property  was  burned,  the  Harvester  company 
and  the  companies  submitted  the  matter  to  ar- 
bitration and  an  award  of  $90,000  was  made. 
The  Harvester  company  accepted  this  but  be- 
fore it  was  paid  matters  were  brought  to  the 
attention  of  the  insurance  companies,  which 
caused  them  to  refuse  to  pay  any  such  sum. 
Suit  was  then  brought  on  the  award.  The  case 
has  been  to  the  supreme  court,  and  this*  was 
the  second  trial  and  second  decision  in  favor 
of  the  plaintiff.  The  insurance  companies  al- 
lege that  fraud  had  been  committed,  and  that 
the  property  which  they  insured  for  $127,000 
was  hardly  worth  anything. 
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The  jury  in  the  case  of  the  Staie  of  Nebraska 
V.  eX'Slaie  Treasurer  Hill,  to  recover  $300,000 
of  state  funds  lost  in  the  failure  of  the  Capital 
National  bank,  disagreed  after  two  weeks' 
trial. 


An  interesting  question  has  arisen  as  to  the 
insurance  on  the  life  of  Catherine  Ging,  for 
whose  murder  Harry  Hayward  is  to  hang  at 
Minneapolis.  Her  twin  sister,  Julia  Ging,  of 
Auburn,  N.  Y.,  has  been  appointed  adminis- 
tratrix of  her  estate  and  an  effort  will  be  made 
to  collect  the  $10,000  insurance.  The  policies 
were  assigned  to  Hayward  and  he  will  be 
made  a  party  to  the  suit'  It  is  claimed  that 
she  took  out  the  policies  in  good  faith  and  that 
the  ulterior  motives  of  Hayward  cut  no  figure 
in  the  liabilities  of  the  companies,  the  New 
York  Life  and  the  Travelers  Accident  The 
companies  are  not  likely  to  resist  the  payment 
if  the  court  seta  aside  the  assignment  to  Hay- 
ward as  fraudulent  and  without  consideration. 


Thomas  Quinlan,  a  Chicago  and  Alton  sec- 
tion foreman,  who  killed  Gottfried  Kloppen- 
stein,  of  Chicago,  near  Sturgeon,  Mo ,  on  De- 
cember 22, 1893,  was  indicted  for  murder  in  the 
first  degree  in  Audrian  county,  where  the  of- 
fense was  committed,  but  took  a  change  of 
venue  to  Pike  county  on  account  of  the  bias 
and  prejudice  of  the  people  against  him,  as  he 
alleged.  At  his  trial  in  December,  1894,  he 
WHS  sentenced  to  the  penitentiary  for  only  a 
term  of  two  years,  being  represented  by  able 
counsel.  He  moved  for  a  new  trial,  pending 
the  determinatior  of  which  and  while  con- 
fined in  the  Pike  county  jail  he  attempted  to 
commit  suicide  by  cutting  his  throat  with  a 
razor  which  had  been  g^ven  him  to  shave  him- 
self with.  It  was  then  claimed  by  his  counsel 
that  be  was  insane,  and  finally,  in  February 
last,  he  was  declared  insane  by  the  judge  be- 
fore whom  he  was  tried  and  ordered  to  be 
taken  to  the  state  lunatic  asylum,  but  the 
asylum  authorities  refused  to  accept  him 
claiming  that  the  judge  had  no  right  to  pass 
such  a  sentence  on  him,  and  so  the  matter 
rests.  It  presents  a  novel  legal  tangle.  He 
can't  go  to  the  **pen"  because  he  is  insane,  nor 
to  the  asylum  because  he  has  not  been  legally 
ordered  there.  He  cannot  be  tried  bi  cause  he 
has  already  been  tried  for  the  same  offense. 
He  cannot  be  released  because  he  is  under 
charge  and  conviction  of  murder,  hence  he 
still  remains  in  jail.  It  he  had  gone  direct  to 
the  penitentiary  after  his  trial  and  had  not 
moved  for  a  new  hearing  he  would  have  had 
nearly  a  third  of  his  sentence  served  out  under 
the  three-fourths  rule  wliich  obtains  in  the 
Missouri  prison. 


Special  Government  Attorney  L.  t).  McKis- 
sick,  at  San  Francisco,  has  received  instructions 
from  Attorney  General  Ulney  to  push  the 
government  suit  for  $15,000,000  against  Mrs. 
Jane  Stanford  without  delay.  Mrs.  Stanford 
was  recently  in  Washington.  Her  trip  to  the 
capital  is  said  to  have  been  solely  for  the  pur- 
pose of  urging  upon  the  law  department  the 
importance  of '  an  immediate  action  on  the 
$16,000,000  claim.  She  had  conceived  the  ides 
that  the  government  was  delaying  the  suit  and 
making  no  attempt  to  have  it  terminated  at  an 
early  date,  but  the  attorney-general  assured 
her  that  the  government  had  no  purpose  in 
delaying  the  hearing  of  the  case.  The  govern- 
ment has  been  w*aiting  for  Mrs.  Stanford's 
counsel  to  make  appearance  and  file  answers 
in  the  United  States  circuit  court  The  time 
for  answering  will  not  expire  for  several  da>"s, 
and  as  soon  as  full  reply  ii  made  the  govern- 
ment will  be  ready  to  proceed  with  the  case. 
Mrs.  Stanford's  anxiety  to  have  a  hearing  is 
based  on  her  desire  to  perfect  an  appeal  in  the 
event  of  an  adverse  decision  by  the  October 
term  of  the  snpreme*court. 

A  peculiar  lawsuit  has  been  begun  in  the 
Wabash,  Ind.,  circuit  court  by  the  receiver  of 
Miller  &  Co.,  commission  merchants  at 
Yonkers,  N.  Y.,  against  Peter  Richtmeyer, 
ol  Wabash.  The  demand  in  the  complaint  is  for 
$250,000.  Twenty  years  ago  Richtmeyer  was 
engaged  in  the  purchase  of  butter,  eggs  and 
poultry,  which  he  shipped  to  Yonkers  As  he 
frequen  ly  drew  for  large  sums  when  he  con- 
signed goods,  Miller  &  Co.  suggested  that  he 
give  them  security  to  protect  them  from  loss 
in  case  the  produce  failed  to  arrive  in  proper 
condition,  and  Richtmeyer  executed  an  in- 
demnifying mortgage  on  several  pieces  of  real 
estate  in  Wabash.  Thexe  was  notroubleas  long 
as  Miller  &  Ca  continued  in  business,  but  when 
they  failed  and  a  receiver  took  charge  of  the 
concern  he  demanded  an  immediate  dettlemeut 
of  Richtmeyer  and  began  proceedings  to  lore- 
close  the  mortgages,'  alleging  th  it  though 
Miller  &  Co.  had  paid  him  $250,000,  as  shown 
by  their  books,  Richtmeyer  was  not  credited 
with  a  single  dollar  by  his  consignments.  Mr. 
Richtmeyer  hired  a  lawyer  to  assist  in  unravel- 
ing the  tangle,  but  the  receiver  demanded 
payment  in  full  or  possession  of  the  property. 
and  so  the  attorneys  have  gone  to  Yonkers  to 
take  depositions  in  the  case  with  a  view  to 
putting  up  a  stiff  fight  for  Richtmeyer.  If  it 
cannot  be  proved  that  Richtmeyer  shipped  the 
goods  for  which  the  money  was  paid  the  mort- 
gages will  wipe  him  out  financially. 
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TOO-TOO  EXAMINATION. 

The  young  lawyer  who  reads  what  Mr.  Green- 
leaf  says  about  the  value  of  cross-examination 
in  eliciting  the  truth  and  confounding  the 
false  ivitiiess,  braces  himself  for  the  contest  and 
plua^^es  with  vigor  into  the  cross-examination. 
He  makes  the  witness  retrace  all  the  ground 
which  he  has  gone  over,  so  a$  to  catch  him  in 
sligrht  variations.  He  thrusts  at  him  unimpor- 
tant papers  and  asks  him  to  exp  ain  trifling  in- 
consistencies. He  tries  the  witness'  temper 
and  tries  his  own,  gets  both  the  witness  and 
himself  into  a  perspiration,  and  finishes  his 
storm  of  chops  and  tomato  sauce  with  the  con- 
sciousness, if  he  be  a  pretty  shrewd  fellow, 
that  he  has  made  the  witness*  story  more  em- 
phatic, emphasized  the  point  in  it  which  hurt 
most,  and  altogether  done  his  side  of  the  case 
about  as  much  damage  as  if  he  had  himself  in- 
troduced two  or  three  additional  adverse 
witnesses. 

The  old  practitioner,  who  has  been  there  be- 
fore, asks  the  witness  a  few  unimportant  ques- 
tions, confining  himself  as  nearly  a<«  he  de- 
cently can  to  drawing  out  the  witness'  opinion 
on  the  weather  and  state  of  the  crpps,  and  fin- 
ishes with  the  pleasing  thought  that  he  has 
disappointed  his  adversary,  who  expected  the 
cr  )ss*examination  of  that  witness  to  bring  out 
a  Tiuniber  of  matters  about  which  the  witness 
could  not  be  asked  in  chief 

Cross-examin.ition  is  a  great  thing,  and,  if 
employed  in  the  proper  place  and  with  the 
proper  witness,  is  productive  of  excellent  re- 
sults. The  fundamental  and  most  important 
canon,  however,  in  the  science  of  cross-exam- 
ination is :  Do  not  cross-examine  the  wrong 
witness. —  H^esl  yirginta  Bar, 
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Causes  on  the  general  docket  to  and  includ- 
ing No.  346o,  are  called  and  marked  submitted. 

Tuesday,  May  14,  1896. 

General  Docket. 

No.  2964.  Balfour  Snyder  et  al.  v.  The 
Chamber  of  Commerce  of  Findlay  et  al.  Er- 
ror to  the  circuit  court  of  Hancock  county. 

Sh.\uck,  J. 

The  declaration  in  the  articles  of  incorpora- 
tion of  a  chamber  of  commerce,  that  it  "is 
formed  nor  for  profit,"  is  not  inconsistent  with 
a  provision  for  capital  stock,  nor  with  a  declar- 
ation that  It  is  intended  to  promote  the  pros- 
perity of  the  city  in  which  it  is  located  ;  and 
the  trustees  or  direct(>rs  of  such  corporation 
are  personally  liable  for  all  its  debts  oy  them 
contracted. 

Judgments  of  the  circuit  court  and  court  of 
common  pleas  reversed. 


4308.  The  Hocking  Valley  Coal  Company  v. 
Hiram  Rosser.  Error  to  the  circuit  court 
of  Athens  county, 

Bradbury,  J. 

Section  6d63a,  Revised  Statutes,  providing: 
"  If  the  plaintiff  in  any  action  for  wages  re- 
cover the  sum  claimed  by  him  in  his  bill  of 
particulars,  there  shall  be  included  in  his  costs 
such  fee  as  the  court  may  allow,  but  not  in  ex- 
cess of  five  dollars,  (or  his  attorney.  But  no 
such  attorney  fee  shall  be  taxed  in  the  costs 
unless  such  wages  have  been  demanded  in 
writing,  and  not  paid  within  three  dnys  after 
such  demand.  If  the  defendant  appeal  from 
any  such  judgment,  and  the  plaintift  on  appeal 
recover  a  like  sum  exclusive  of  interest,  from 
the  rendition  of  the  judgment  before  the  jus- 
tice, there  shall  be  inclutled  in  his  costs,  such 
additional  ("ee  not  in  excess  of  fifteen  dollars, 
for  his  attorney,  as  the  court  may  allow,"  is 
unconstitutional  and  void. 

Judgment  for  attorney  fee  reversed. 

4118.  E.  G.  Krauscf  et  dl.  v.  David  L.  Mor- 
gan. Error  to  the  circuit  court  of  Stark 
county.  ' 

Spear,  J. 

1.  Where,  at  the  trial  of  an  action  for  dam- 
ages for  alleged  wrong-doing  of  the  defendant, 
a  question  arises  as  to  whether  the  petition 
makes  a  case  for  negligence,  which  i^  decided 
for  the  plaintiff,  and  testimony  offered  by  him 
bearing  upon  that  issue  is,  against  the  objec- 
tion of  defendant,  admitted,  it  is  not  error  to 
admit  appropriate  testimony  offered  by  defend- 
ant '  bearing  on  the  same  question  even 
though,  upon  a  proper  construction'  of  the 
pleadings,  the  issue  is  not  made. 

2.  One  who  voluntarily  assumes  a  risk, 
Jthereby  waives  the  provisions  of  a  statute  made 
for  his  protection.  And  where  a  statute  does 
not  otherwise  provide,  the  rule  requiring  the 
plaintiff  in  an  action  for  negligence  to  be  free 
from  fault  contributing  to  his  injury,  is  the 
same,  whether  the  action  is  brought  under  a  ' 
statute  or  at  common  law. 

3.  Under  sections  298  and  301,  of  the  Re- 
vised Statutes,  which  require  the  operator  of  a 
coal  mine  to  keep  the  same  free  from  gas,  and 
to  have  the  working  places  examined  every 
morning  with  a  safety  lamp  before  workmen 
are  allowed  to  enter,  and  give  a  cause  ol  ac- 
tion to  a  person  injured  lor  direct  tlamage 
occasioned  by  any  violation  or  willful  failure  to  ' 
comply  with  the  requirements  of  the  statute, 
an  employee  cannot  maintain  an  action  against 
h.s  employer  for  an  injury  following  such  vio- 
lation, unless  at  the  time  he  wa-;  injured,  he 
was  in  the  exercise  of  due  care. 

Judgment  of  circuit  court  reversed,  and  that 
ol  the  common  pleas  affirmed. 

3946.    The  Pittsburg  and  Wheeling  Coal  Com- 
pany V.   Gustave   Estievenard.     Error  to  the 
circuit  court  of  Belmont  county. 
BURK^T.  J. 

1.  It  is  the  duty  of  the  owner,  agent  or  ope- 
rator of  a  coal  mine  to  keep  a  supply  of  tim-' 
ber  constantly   on  hand,  and  to  deliver  the 
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same  to  the  working  place  of  the  miner,  and  a 
failure  so  to  do  is  negligence  on  his  part,  and 
if  an  injury  is  proximately  caused  thereby,  an 
action  will  lie  to  recover  damages  therefor. 

2.  A  sufficient  supply  of  timber  having 
been  delivered  to  the  working  place  of  a  miner, 
it  is  his  place  to  securely  prop  the  roof  of  such 
working  place,  and  if  he  fails  to  do  so,  and 
thereby  sustains  injury,  he  is  guilty  of  such 
negligence  as  will  prevent  a  recovery  therefor. 

3.  If  a  miner  props  the  roof  of  his  working 
place  until  he  re^aras  it  safe,  and  then  enters 
or  remains  therein,  and  is  injured  by  stones  or 
other  materials  falling  from  such  roof,  in  con- 
sequence of  his  mistake  in  judgment  as  to  its 
safety,  he  cannot  sustain  an  action  for  such 
injury. 

4.  One  who  enters  or  remains  in  the.  room 
of  a  coal  mine,  knowing  the  roof  therof  to  be  un- 
safe, or  having  the  means  at  hand  of  knowing 
the  unsafety  of  such  roof,  is  guilty  of  such 
negligence  as  will  prevent  a  recovery  for  any 
injury  he  may  sustain  by  the  falling  of  such 
roof. 

5.  If  one  party  has  been  negligent,  and  the 
other  party  has  knowledge  thereof,  or  is 
chargeable  with  such  knowledge,  he  must 
thereafter  act  with  reference  to  such  negli- 
gence, and  cannot  shut  his  eyes  and  claim  that 
he  relied  upon  a  proper  performance  of  duty 
by  the  other  party. 

6.  The  charge  of  the  court  to  the  jury 
should  not  be  as  to  abstract  propositions  of 
law,  but  should  be  confined  to  the  law  appli- 
cable to  the  facts  of  the  case  which  the  evi- 
dence tends  to  establish,  and  the  attention  of 
the  jury  should  be  called  to  the  controlling 
point  or  points  of  the  case,  so  that  the  ver- 
dict may  not  be  founded  upon  unimportant 
matters. 

Judgment  reversed. 

3359.     Ross  Wetzel   v.  Jeflferson   Richcreek 
et    al.     Error    to  the.  circuit  court  of  Wood 
county. 
Williams,  J. 

1.  A  written  instrument  executed  and  de- 
livered by  the  assignor  of  a  lease  contempo- 
raneously with  its  assignment,  stipulating  tnat 
the  lease  **  is  genuine  and  in  full  force  and  ef- 
fect," and  guaranteeing  to  the  assignee  "  the 
rights  and  title  of  said  lease,"  is  founded  on  a 
sufficient  consideration,  and  amounts  to  a  cov- 
enant of  seizin  by  the  assignor  of  the  de- 
mised premises,  and  that  the  assignee  shall 
peaceably  enjoy  the  same  during  the  term  of 
the  lease  according  to  its  provisions. 

2.  Such  covenant  is  broken  if  the  assignor 
have  not  the  possession  of  the  premises  at 
the  time  of  the  assignment,  and  is  unable  to 
deliver  the  same  to  the  assignee  on  account  of 
a  prior  and  paramount  title  and  possession  of 
another;  and  the  assignee's  right  of  action 
for  the  breach  of  the  covenant,  will  not  be 
affected  by  his  subsequent  purchase  of  the 
paramount. title,  and  possession  thereunder. 

3.  The  measure  of  the  damages  which  the 
plaintiff  may  recover  in  such  action  is  the 
amount    of   the    consideration  paid    for    the 


lease,  with  interest;  and  it  is  not  essential  to 
the  recovery  that  the  lease  be  reassigned,  or 
tendered  back. 

4.  This  court  will  not  review  a  judgment 
of  reversal,  either  ( 1 )  where  the  insufficiency 
of  the  evidence  to  support  the  verdict  or  judg- 
ment is  expressly  stated  as  a  ground  of  rever- 
sal; or  (2)  where  no  ground  of  reversal  is 
stated,  and  the  record  shows  that  the  weight 
of  the  evidence  was  properly  before  the  court; 
or  (3)  where  one  of  the  grounds  stated  is, 
that  a  motion  for  a  new  trial  should  have  been, 
sustained  which  alleges  that  the  verdict  was 
against  the  weight  of  the  evidence,  unless,  in 
cases  of  the  latter  class,  it  appears  that  the  re- 
versal was  upon  grounds  other  than  the  weight 
of  the  evidence.  But  where  the  grounds  of  re- 
versal are  specifically  stated,  this  court  will 
treat  those  as  the  only  ones  upon  which  the 
reversal  was  placed,  though  it  be  not  stated 
that  no  other  errors  were  found  in  the  record. 

Judgment  of  the  circuit  court  reversed  and 
that  of  the  common  pleas  affirmed. 

4223.  Jacob  Weller  v.  The  State  of  Ohio. 
Error  to  the  circuit  court  of  Hamilton  county. 

MiNSHALL,  C.  J. 

1.  Where,  in  the  manufacture  of  vinegar, 
low  wine,  formed  from  fermented  grain,  is 
previously  to  its  acetification,  passed  through 
roasted  malt,  not  for  the  purpose  of  adding 
any  substantial  ingredient  to  the  vinegar  but 
for  the  purpose  of  giving  it  color  as  well  as 
aroma  and  flavor,  and  without  this  treatment 
it  would  be  colorless,  the  vinegar  so  produced 
contains  artificial  coloring  matter  within  the 
meaning  of  section  2  of  an  act  to  prevent  the 
adulteration  of  vinegar,  as  amended  .April  14, 
1888  (85  Laws,  259);  and  its  possession  for  the 
purpose  of  sale  is  an  offense  under  the  pro- 
visions of  section  5  of  the  same  act. 

2.  Section  2  of  the  above  entitled  act,  as 
amended  April  14,  1888,  does  not  exceed  thtf 
police  power  of  the  state  conferred  on  the 
general  assembly  by  the  constitution  in  the 
general  grant  of  legislative  power,  and  is  a 
valid  law. 

Judgment  affirmed. 

3389.  Addison  Levns  et  aL  v.  Henry  Ban- 
croft. Error  to  the  circuit  court  of  Portage 
county. 

By  the  Court: 

Unless  the  party  requiring  time  to  prepare 
a  bill  of  exceptions  in  a  trial  before  a  justice 
of  the  peace,  informs  the  justice  during  the 
trial  that  he  requires  such  time,  and  the  jus- 
tice therefore  appoints  a  time  when  the  same 
shall  be  settled,  and  signed  not  more  than  five 
da^rs  from  the  day  of  trial,  the.  justice  loses 
jurisdiction,  and  cannot  thereafter  within  the 
five  days,  on  application  of  the  party,  sign  and 
allow  such  bill  of  exceptions. 

Judgment  reversed. 

2748.  Ezra  V.  Dean  v.  The  Commercial  Ga- 
zette Company.  Error  to  the  superior  court 
of  Cincinnati.  Judgment  affirmea.  Grounds 
I  stated  in  the  journal  entry. 
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2789.  The  Consolidated  Wellston  Coal  and 
Iron  Company  v.  Hiram  G.  Lasley.  Error  to 
the  circuit  court  of  Jackson  county.  Judg- 
ment affirmed. 

2790.  The  Consolidated  Wellston  Coal  and 
Iron  Company  et  al.  v.  Johnson  M.  Welsh. 
!Error  to  the  circuit  court  of  Jackson  county. 
Judgment  affirmed. 

2806.  Nichols,  Shepard  &  Co.  v.  Hugh  Orr 
€t  al.  Error  to  the  circuit  court  of  Wayne 
county.  Judgment  affirmed.  Spear  and  Shauck, 
JJ.,  dissent. 

2833.  Mary  E.  Miller  et  al.  v.  Lucy  D.  Peters. 
Error  to  the  circuit  court  of  Hamilton  county. 
Judgment  affirmed. 

2S49.  Jeremiah  Alspach  v.  John  Boyer  et  al. 
Error  to  the  circuit  court  of  Franklin  county. 
Judgment  affirmed. 

2871.  Stowell  B.  Dudley  v.  Lucius  M.  War- 
.Tcn  et  al.  Error  to  the  circuit  court  of  Lorain 
county.    Judgment  affirmed. 

2872.  Samuel  H.  Chamberlain,  Executor,  et 
al.  V.  Charles  Phellis,  Jr.,  et  al.  Error  to  the 
circuit  court  of  Franklin  county.  Judgment 
modified  by  entry  of  remittitur  of  costs  below. 
Costs  in  this  court  adjudged  against  defendant 
in  error. 

3371.  Carrie  J.  Winterburn  v.  Mauid  Paris. 
Error  to  the  circuit  court  of  Hamilton  county. 
Demurrer  to  answer  overruled  and  cause  dis- 
missed. 

3387.    H.    J.    Wolhorst   &  Co.  v.  Ellimina 
Emshaff.    Error  to  the  circuit  court  of  Van  ] 
Wert  county.    Judgment  affirmed. 

:^90.  Board,  of  Commissioners  of  Clermont 
County  V.  John  S.  Parrott  et  al.  Error  to  the 
circuit  court  of  Clermont  county.  Judgment 
affirmed. 

3435.  Samuel  Mehaflfy  v.  Charity  Coy  Ken- 
dall et  al.  Error  to  the  circuit  court  of  Mor- 
row county.    Judgment  affirmed. 

1357.  The  L.  S.  &  M.  S.  Ry.  Co.  v.  James  S. 
Winslow.  Error  to  the  circuit  court  of  Lucas 
county.  Settled  and  dismissed  at  cost  of  the 
plaintiff. in  error. 

43o8.  The  Board  of  Education  of  Walnut 
Township,  etc.,  v.  Henry  C.  Schwartz  et  al., 
Commissioners,  et  al.  Error  to  the  circuit 
court  of  Pickaway  county.  Dismissed  by  con- 
sent at  cost  of  plaintiff  in  error. 

4458.  The  Fidelity  and  Casualty  Company, 
New  York,  v.  William  M.  Hahn,  Superintendent 
of  Insurance.  Error  to  the  circuit  court  of 
Franklin  county.    Judgment  affirmed. 

4488.  Elizabeth  Norman  et  al.  v.  M.  L.  Scott 
Error  to  the  circuit  court  of  Warren  county. 
Dismissed  on  consent  of  parties. 

Motion  Docket. 

2418.  George  L..  Shurtz  et  al.,  Trustees,  etc., 
V.  William  S.  McClannahan  et  al.  Motion  by 
plaintiff  to  advance  cause  No.  4409  on  the 
ireneral  docket.  Motion  allowed.'  Briefs  of 
defendant  in  error  to  be  filed  in*  thirty  days. 

2419.  Vina  Hammond,  Administratrix,  v. 
Pennsylvania  Company.    Motion  by  plaintiff 


to  advance  cause  No.  4334  on  the  general 
docket  Oral  argument  requested.  Motion 
allowed,  request  for  oral  argument  noted. 

New  Cases. 

Ca^es  filed  in  supreme  court  of  Ohio  since 
May  9,  1895. 

4528.  Halliday  Hay  Co.  v.  Christopher 
Grubb.  Error  to  the  circuit  court  of  Union 
county.  Marriott  &  Wick  ham  for  plaintiff. 
Porter  &  Porter  for  defendant. 

4529.  Halliday  Hay  Co.  v.  Lester  W.  Kline. 
Error  to  the  circuit  court  of  Union  county. 
Same  attorneys  as  in  4528. 

4530.  William  Waller  v.  The  Portsmouth 
National  Bank.  Error  to  the  circuit  court  of 
Scioto  county.  N.  W.  Evans,  D.  L.  Livingston 
for  plaintiff.  A.  C.  Thompson,  T.  C.  Anderson 
for  defendant 

4531.  Josephine  H.  McKee  v.  Israel  Randa- 
baugh  et  al.  Error  to  the  circuit  court  of 
Mercer  county,  LeBlonrl,  Longh  ridge  & 
Schlosser  for  plaintiff.  Marsh  &  Loree  for 
defendant 

4532.  Levi  L.  Dysert  v.  Jemima  WoUet 
Error  to  the  circuit  court  of  Mercer  county. 
LeBlond,  Longhridge  &  Schlosser  for  plaintiffi 

C.  S.  Marsh  for  defendant 

4533.  John  Crow  et  al.  v.  John  T.  Kent  et  aL 
Error  to  the  circuit  court  of  Harrison  county. 
David  Cunningham,  J.  M.  Garvin  for  plaintiff. 

D.  a;  Hollingsworth  for  defendant 
45.34.    Henry    Trentnian   v.   Commissioners 

Allen  county  et  al.  Error  to  the  circuit  court 
of  Allen  county.  Leland  &  Roby  for  plaintiff. 
J.  C.  Ridenour  for  defendant 

4535.  Viola  A.  Casler  et  al.  v.  Elizabeth  H. 
Bowen.  Error  to  the  circuit  court  of  Cuya- 
hoga county.      Winch  &  Wolcott  for  plaintiff. 

4536.  Stephen  F.  Dawson,  Treas.,  etc.  v. 
William  Morrison.  Error  to  the  circuit  court 
of  Coshocton  county. 

4537.  Thomas  Graham  et  al.  v.  Commission^ 
ers  of  Holmes  county  et  al.  Error  to  the  cir- 
cuit court  of  Holmes  county.  W.  R.  Pomer- 
ene,  E.  W.  James  for  plaintiff.  W.  Stilwell  and; 
W.  R.  Poroerene  for  defendant 

4538.  The  Stote  of  Ohio,  ex  rel.  S.  V.  Hart- 
man,  Prosecuting  Attorney,  v.  Board  ot  Educa- 
tion of  Van  Buren  township,  Darke  county,  et 
al.  Error  to  the  circuit  court  of  Darke  county. 
Anderson  &  Bowman,  J.  E.  Brenden,  Jr.  for 
plaintiff.  Sater  &  Robeson,  Knox,  Murtz  & 
Rupe  for  defendant 

4539.  The  N.  Y.,  P.  &  O.  R.  R.  Co.  v.  John- 
Hofferman,  infant,  etc.  Error  to  the  circuit 
court  of  Marion  county.  J.  F.  McNeal  &  Sons 
for  plaintiff.  Scofielcf,  Durfee  &  S.  for  de-.. 
fendant 

4540.  Clay  Snyder  v.  The  Solar  Refining  Co. 
Error  to  the  circuit  court  of  Allen  county. 
Priddy  &  Bryan  for  plaintiff.  ' 

4541.  Kirk,  Christy  &  Co.  v.  S.  S.  Chandler 
et  al.  Error  to  the  circuit  court  of  Trumbul^ 
Co.  Geo.  P.  Hunter  for  plaintiff.  .  Tuttle  & 
Fillins  for  defendant 
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TRESPASS. 

[Supreme  Court  of  Ohio.] 
Morgan  v.  Hudneli*. 

1.  The  owuer  of  a  douiestic  animal  is  not  in 
general  liable  for  an  injury  committed  by  such 
animal  while  in  a  place  where  it  rightfully 
may  be,  unless  it  is  shown  that  the  animal  was 
vicious  in  the  particular  conipl  ined  of,  and 
that  the  owner  had  notice  of  such  vicious  pro- 
pensity. 

2.  But  if  the  animal  breaks  into  the  close  of 
another,  and  there  damages  the  real  or  per- 
sonal property  of  the  one  in  possession,  the 
owner  ot  the  trespassing  animal  is  liable 
without  reference  to  whether  or  not  such  ani- 
mal was  vie  ous  and  without  reference  to 
whether  such  propensity  was  known  to  the 
owner. 

d.  One  tenant. in  <!omnion  of  a  pasture  field 
may  maintmin  .an  action  against  the  owner  of 
a  domestic  animal  which  breaks  into  the  field 
and  injures  tlie  live  stock  of  such  tenant  right- 
fully grazing  therein ;  and  the  other  tenants 
are  not  necessary  parties  to  such  action. 

(Decided  April  2.S,  1895.) 

Error  to  the  circuit  court  of   Ross 
county. 

Ttie  action  below  was  for  the  unlawful 
killing:  of  Hudnell's  horse  by  a  horse  be- 
longing to  plaintiff  in  error.  The  evi- 
dence at  the  trial  tended  to  show  that 
Hudnell's  horse  was  right :ully  in  a  pas- 
ture field  belonging  to  one  Houser;  "that 
under  a  contract  with  said  Houser,  plain- 
tiff had  the  right  to  keep  the  horse  in 
question  in  Houser's  pasture  field  on 
pasture,  and  that  on  the  night  he  was 
•  killed,  the  said  horse  was  in  said  pasture 
field  under  said  contract,  along  with 
horses  belonging  to  other  parties  who 
had  like  contracts,  and  wdio,  as  well  as 
the  plaintiff,  paid  a  certain  price  per 
month  for  said  right,  and  plaintiff  offered 
other  testimony  tending  to  prove  that 
deendant's  horse  had  broken  over  the 
part  of  said  fence  to  be  kept  up  by  de- 
fendant's wife,  into  the  field  of  said 
Houser,  and  had  while  in  said  field,  at- 
tacked and  killed  plaintiff^s  horse,  and 
testimony  tending  to  show  that  defend- 
ant's horse  was  breachy  and  that  he 
knew  it.  and  tending  to  show  that  de- 
fendant's horse  was  vicious  and  that  he 
knew  it,  and  testimony  was  offered  by 
defendant  tending  to  show  to  the  con- 
trary." 

The  court  charged   the  jury,  among 
other  instructions,  the  following: 


**(1.)  If  the  defendant's  horse  was  at 
the  time  trespassing  in  plaintifi's  field, 
on  plaintiff^s  land,  or  on  the  land  of  a 
third  party  where  plaintiff  was  pastur- 
ing his  horse  by  the  month,  lor  a  consid- 
eration paid  by  plaintiff  to  such  owner, 
and  there  attacked  and  killed  plaintiff's 
horse,  defendant  is  liable  for  the  injury, 
whether  he  knew  or  not  of  the  vicious " 
propensity  of  his  horse. 

**(2.)  If  the  jury  find  that  the  defend- 
ant's horse  was  in  pasture  on  his  wife's 
premises,  and  while  there  broke  over  her 
part  of  the  partition  lence,  separating 
her  said  lands  irora  the  field  in  which 
plaintiff's  horse  was  being  rightfully 
pastured  by  him,  then  the  defendant's 
horse  was  unlawfully  in  the  place  where 
the  plaintiff's  horse  was  on  pasture,  and 
in  such  case,  if  the  jury  find  that  he 
killed  plaintiff^s  horse,  the  defendant  is 
liable  to  plaintiff  for  the  injury,  whether 
his  horse  was  in  fact  vicious  or  not,  and 
whether  he  knew  of  such  viciousness  or 
not." 

A  verdict  for  plaintiff  followed  and 
judgment  thereon,  to  reverse  which  this 
proceeding  in  error  is  brought. 

Mayo,  Yaple  &  PhiUips,  for  Plaintiff 
in  Error. 

John  C,  Enirekin,  for  Defendant  iur 
Error. 

Spear,  J. 

The  contention  of  the  plaintiff  in  er- 
ror is  that  the  charge  of  the  couit  is 
wrong,  and  that  there  should  have  been 
no  recovery  in  favor  ot  Hudnell,  because 
(1),  the  owner  of  domestic  animals  can- 
not be  held  liable  for  injuries  committed 
by  them  unless  the  owner  has  notice  ot 
their  vicious  propensities,  and  i±),  the 
plaintiff  below,  not  being  in  possession 
of  the  lot  where  his  horse  was  being 
pastured,  could  not  maintain  an  action 
of  trespass. 

Undoubtedly  it  is  settled  law  that  the 
owner  of  a  domestic  animal  is  not  in  gen- 
eral liable  for  an  injury  committed  by 
such  animal  while  in  a  place  where  it 
rightfully  may  be,  unless  it  is  shown  that 
the  animal  was  vicious  in  the  particular 
complained  of,  and  that  the  owner  had 
notice  of  such  vicious  propensities. 

But  we  regard  it  as  equally  well  settled 
that  if  the  animal  breaks  into  the  close 
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of  another,  and  there  damages  the  real 
or  personal  property  of  one  in  possession, 
the  owner  of  the  trespassing  animal  is 
liable  without  reference  to  whether  such 
animal  was  vicious  and  without  reference 
to  whether  such  propensity  was  known 
to  the  owner,  for  the  law  holds  a  man 
answerable  not  only  for  his  own  tres- 
passes but  for  that  of  his  domestic  ani- 
mals. The  natural  and  well  known  pro- 
pensity of  horses,  as  well  as  other  cattle, 
is  to  rove,  and  the  owner  is  bound  to 
confine  them  on  his  own  land ;  so  that, 
if  they  escape  and  do  mischief  on  the 
land  of  another  under  circumstances 
where  the  other  is  not  at  fault,  the  owner 
ought  to  be  liable.  Beckwith  v.  Sheri- 
dike,  4  Burrows,  2092;  Angtis  v.  Radin, 
2  Southard,  815:  Loeph  v.  Ferris,  7 
Watts  &  Serg.,  367;  3  Black  Com.,  211. 
-The  question,  then,  in  this  case,  is 
whether  or  not  Hudnell  was  in  posses- 
sion of  the  pasture  field  in  such  sense  as 
to  authorize  him  to  maintain  the  action. 
It  is  the  duty  of  this  court  to  give 
such  construction  to  the  record  as  will 
sustain  the  judgment  of  the  court  below 
if  it  can  be  reasonably  done. 

Looking  to  the  bill  of  exceptions  we 
find  that  the  plaintiff  "had  the  right  to 
keep  the  horse  in  question  in  Houser's 
pasture  field  on  pasture,'*  and  *  paid  a 
certain  price  per  month  for  such  right." 
That  is,  Hudnell,  the  plaintifi;  was  keep- 
ing the  horse  there  ;  Houser,  the  owner 
of  the  land,  was  not  keeping  the  horse 
there.  It  does  not  appear  that  he  was 
keeping  any  animal  there.  Other  per, 
sons  who  had  like  right  with  plaintiflF- 
had  their  horses  in  the  same  field  on  pas- 
ture. It  does  not  appear  that  Houser  re- 
served any  right  ^o  use  the  field  for  his 
own  stock,  nor  for  the  stock  of  others. 
Indeed,  the  circumstances  are  consistent 
with  the  idea  that  Houser  had,  for  the 
time  these  contracts  remained  in  force, 
given  up  the  possession  to  those 
who  had  thus  hired  the  pa.sture.  In 
this  view  they  were,  then,  the  owners 
of  the  growing  herbage.  The  rule 
that  tenants  so  in  possession  may 
niaiutain  trespass  against  even  the  own- 
er in  fee,  seems  to  rest  on  reason  and 
abundant  authoritv.  Crosby  v.  Wads- 
TvorUi,  6  East,  602 ;  TomMnson  v.  Rus- 
sell, 9  Price,  287 ;  Clapp  v.  Loafer,  4 
Mass.,  266 ;  1  Addison  on  Torts,  371-2. 


It  would  follow  from  this  that  had  dam- 
age to  the  herbage  been  the  ground  of 
complaint,  the  tenants  might  have  main- 
tained a  joint  action  for  trespass. 

If  the  conclusion  just  stated  is  justified, 
and  we  think  it  is,  the  only  question  re- 
maining is  as  to  the  right  of  one  of 
several  tenants  in  possession,  holding  by 
separate  contracts,  to  maintain  an  action 
in  trespass,  where  the  damage  for  which 
he  seeks  to  recover  is  to  his  own  individ- 
ual property  rightfully  in  the  close,  by 
virtue  of  his  rental  contract.  That  the 
damage  is  to  personalty  will  not,  accord- 
ing to  the  authorities,  stand  in  the  way 
of  a  recovery.  True,  such  damage  is 
treated  by  many  authorities  as  an  inci- 
dent, and  in  the  nature  of  aggravation. 
But  this  distinction  seems  to  have  arisen 
from  a  desire  to  preserve  the  common 
law  form  of  action,  and  at  the  same  time 
not  deny  the  injured  party  a  remedy. 
The  old  action  for  trespass,  qtiare caltisum 
fregit,  was  strictly  an  action  for  damages 
to  the  land  following  an  unlawful  entry, 
and  hence  could  not  be  resorted  to  for 
the  purpose  of  a  recovery  for  damages  to 
personalty  only.  But  forms  of  action 
not  being  important  in  this  state,  since 
the  adoption  of  the  code,  we  need  not  be 
embarrassed  by  any  such  distinction. 
The  question  in  every  case  is,  not  what 
is  the  proper  form  of  action,  but,  has  the 
party  a  right  of  action. 

Upon  this  phase  of  the  inquiry  we  do 
not  find  authorities.  But,  upon  princi- 
ple, why  should  not  one  of  several  ten- 
ants in  common  have  such  an  action? 
Had  he  been  in  exclusive  possession  no 
doubt  would  exist.  Why  should  the 
mere  fact  that  others  are  interested  in 
the  growing  herbage  bar  a  recovery  ? 
They  are  not  concerned  in  the  special 
damage  suffered  by  plaintiflF;  and  hold- 
ing, not  by  virtue  of  a  joint  contract,  but 
by  separate  several  contracts,  are|not  nec- 
essary or  proper  parties.  It  cannot  preju- 
dice the  defendant  that  others  having 
the  same  right  of  pasture  do  not  join  in 
the  action,  for  they  have  no  concern  with 
it.  If  the  claim  were  for  damage  to 
the  herbage,  the  case  would  be  different, 
inasmuch  as  it  might  be  urged  that  the 
defenaant's  entire  liability  should  be  de- 
termined in  one  action,  v  and  hence  all 
should  be  parties.  In  Virginia  and  Ver- 
mont it  is  held  that  even  in  that  case  one 
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alone  may  maintaiu  the  action,  though 
it  appears  that  the  trend  of  authority  is 
the  other  way.  Probably  the  latter  view 
would  prevail  in  this  state.  And  yet,  if 
it  were  attempted  to  recover  in  one  ac- 
tion for  damages  to  the  real  estate  suf- 
ferred  by  all  and  for  damages  to  the  per- 
spnalty  of  one  alone,  a  vexed  question 
of  misjoinder  would  arise,  because  all 
the  parties  would  not  be  interested  in 
each  ground  of  action.  To  hold,  there- 
fore, that  one  tenant  could  have  no 
standing  to  recover  for  damages  to  his 
personalty  save  by  joining  with  him  the 
other  tenants,  is  practically  to  refuse  him 
any  relief  whatever.  And  this  would  in 
effect  be  to  say  that  the  law  will  take 
cognizance  of  a  claim  for  damages  to  real 
estate,  though  it  may  amount  only  to  a 
few  cents,  and  refuse  a  hearing  to  a 
claim  for  destruction  of  personal  prop- 
erty under  like  facts  which  may  reach 
hundreds  of  dollars.  It  would  be'  to  say, 
further,  that  a  party  suffering  injur>'  to 
his  personalty  by  an  animal  trespassing 
upon  premises  of  which  he  has  sole  pos- 
session may  be  made  whole,  but  if  it 
happens  that  the  possession  is  shared  by 
others  he  is  without  remedy.  Such  a 
result  would  cast  discredit  on  the  power 
of  the  law  to  work  out  justice. 

To  deny  the  right  of  the  injured  party 
to  maintain  action  for  damage  to  his  sep- 
arate personalty  upon  any  of  the  grounds 
referred  to  would,  we  think,  be  to  inter- 
pose a  technicality  for  the  purpose  of 
defeating  justice.  It  is  the  duty  of  courts, 
as  we  understand  it,  to  override  mere 
technicalities  where  they  stand  in  the 
way  of  doing  justice  between  man  and 
man. 

Stated  in  brief,  the  case  is  this :  The 
plaintiff's  "horse  was  in  a  close  where  the 
owne*-,  having  rightful  enjoyment,  had  a 
right  to  keep  him  ;  he  had  a  right  in  the 
field  ;  the  defendant's  horse,  by  breaking 
the  fence  which  his  landlord  was  bound 
to  maintain,  became  a  trespasser,  and 
while  thus  unlawfully  invading  the  close 
as  a  trespassing  animal,  inflicted  the 
damage  to  plaintiff's  property.  For  such 
wrong  we  think  the  law  should  and  does 
afford  a  remedy. 

In  this  view  the  charge  of  the  court 
was  right,  and  the  judgment  will  be  af- 
firmed. 

(To  appear  in  62  Ohio  St.) 


CINCINNATI  C0LLS6S  CASS. 

[  Supreme  Court  of  Ohio.] 
Ohio  kx  reu  White  et  ai^  v.  Neff  et  al. 

1.  The  property  of  a  private  eleemosynaiy 
corporation,  although  charged  with  the  main- 
tenance of  a  college  or  other  "  public  charity," 
is  private  property,  within  the  meaning  and 
protection  of  that  clause  ol  section  19  of  ar- 
ticle 1  of  the  constitution  of  this  state,  which 
declares  that  **  private  property  shall  ever  be 
held  inviolate." 

2.  The  result  of  the  statute  passed  April 
15,  18i^2,  89  Ohio  Laws,  M7,  relating  to  the 
Cincinnati  college,  which,  in  terms,  gives  ab- 
solute control  and  management  of  the  affairs 
and  property  of  the  Cincinnati  college  to  the 
directors  of  the  University  of  Cincinnati,  is 
to  take  the  property  of  the  former  and  donate 
it  to  the  latter  institution.  The  statute,  there- 
fore, conflicts  with  section  19  of  article  I  of 
the  constitution  of  this  state,  and  is  Void. 

Error  to  the  circuit  court  of  Hamil- 
ton county. 

The  plaintiffs  in  error,  the  directors  of 
the  Cincinnati  university,  instituted  in 
the  circuit  court  of  Hamilton  county 
proceedings  in  gno  ivarraiito  to  oust  the 
defendants  in  error  from  the  positions 
heretofore  held  by  them,  of  trustees  of 
the  Cincinnati  college.  The  circuit 
court  denied  the  relief  sought  and  dis- 
missed the  petition  of  the  relators, 
whereupon  they  brought  the  record  to 
this  court  to  be  reviewed  on  error. 

/.  B.  Foraktr,  Wiiby  &  Waid,  Mat- 
thews  &  Cleveland^  for  Plaintififs  in 
Error. 

E,  IV.  Kit ir edge,  J.  W.  WarringtoJi, 
Follett  &  Kelty,  for  Defendants  in 
Error. 

Bradbury,  J. 

In  1814,  the  Cincinnati  Lancaster 
seminary  was  incorporated,  chiefly,  for 
the  purpose  of  instructing  youth  on  a 
plan  devised  in  England,  late  in  the 
preceding  century  by  Joseph  Lancaster; 
the  most  characteristic  feature  of  which 
consisted  in  employing  the  more  ad- 
vanced pupils  to  impart  instruction  to 
those  of  a  lower  grade.  The  scheme 
was  not  successful,  and  in  the  year 
1818,  the  institution  being  in  a  languish- 
ing condition,  application  was  made  to 
the  legislature  for  a  new  incorporating 
act,  which  was  passed  on  the  22d  day  of 
January,  1819,  and  reads  as  follows: 

**  Section    1.      Be    it  enacted  by  the 
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general    assembly  of  the  state  of  Ohio, 
that   Jacob   Burnett,   Francis    Dunlavy, 
Samuel    Johnson,   William   Lytle,    Zac- 
cheus   Biggs,  Joshua  L.  Wilson,  O.  M. 
Spencer,  John  Thompson,  W.  H.  Harri- 
son,  Joseph  H.  Crane,  Joshua  Collett, 
Samuel    W.   Davis,   Daniel  Drake.,  Wil- 
liam  Corry,  Jesse  Hunt,  Samuel  Burr, 
John    Reynolds,  James  Galloway,    Mar- 
tin Baum  and  Levi  James,  and  their  as- 
sociates, be,  and  they  are  hereby  created 
and  made  a  body  corporate  and  politic, 
with  perpetual  succession,  who  shall  be 
known  and  distinguished  by  the  name 
and  style  of  *The  president,  trustees,  and 
faculty  of  The  Cincinnati  College;/  and 
by  that  name  and  style,  they  and  their  suc- 
cessors shall  be  a  body  in  law,  capable 
of    contracting    and    being    contracted 
with,  suing  and  being  sued,  pleading  and 
being   impleaded,   answering  and  being 
answered  unto,  defending  and  being  de- 
fended,  as   natural   persons  are  or  may 
be,  in  all  courts  and  places,  and  in  all 
manner     of      suits,     complaints,     bills, 
causes   and   matters  whatsoever.     They 
shall  have  and  use  a  common  seal ;  they 
shall  be  capable  of  purchasing,  receiv- 
ing, holding  and  enjoying,  and  of  grant- 
ing, selling  and  conveying  any  estate  or 
property,  real  or  personal,  necessary  for 
promoting  the  object  of  this  act  of  in- 
corporation ;  which  object  is  hereby  de- 
clared  to   be  the  erection  and  mainte- 
nance of  a   college:   provided,    that  the 
annual  income,  rents  or  receipts  arising 
therefrom,  shall  not  exceed  $11,000. 

"  Section  2.  Be  it  further  enacted, 
that  the  funds  or  stock  of  said  college 
shall  consist  of  five  thousand  shareis,  of 
twenty-five  dollars  each;  which  funds 
or  stock  shall  be  subscribed  for  in  such 
manner  and  paid  in  at  such  times,  in 
such  proportions  and  under  such  regu- 
lations, as  may  be  prescribed  by  the  by- 
laws and  rules  of  said  company. 

"Section  3.  Be  it  further  enacted,- 
that  the  affairs  of  said  Cincinnati  college 
shall  be  under  the  management  of  a 
board  of  trustees,  which  board  shall 
consist  of  not  less  than  thirteen,  nor 
more  than  twenty  members,  to  be 
elected  by  the  shareholders  on  the  last 
Friday  of  March,  annually,  between  two 
^nd  six  o'clock  in  the  afternoon,  at  the 
college  edifice;  and  it  shall  be  lawful  for 
the  trustees   to  continue  in  office,  and 


to  discharge  the  duties  appertaining 
thereto,  untfl  their  successsors  are 
elected  and  qualified. 

"Section  4.  Be  it  further  enacted, 
that  all  elections  shall  be  by  ballot ;  at 
every  election,  each  shareholder  shall  be 
entitled  to  one  vote  for  every  share  of 
$25,  until  the  number  of  shares  shall 
amount  to  five,  and  one  vote  for  every 
five  shares  above  five  he  or  she  may 
hold  at  the  time  of  the  election ;  but  no 
trustee  of  the  Miami  university  shall 
discharge  the  duties  of  trustee  of  the 
Cincinnati  college. 

"Section  6.  Be  it  further  enacted, 
that  the  board  of  trustees  shall,  at  their 
first  meeting  after  their  election,  elect  a 
president  and  secretary  of  the  board 
from  their  own  body ;  they  «hall  have 
the  power  of  filling  vacancies  that  may 
happen  in  the  board  during  the  period 
of  their  own  appointment  ;•  they  'shall 
appoint  a  treasurer,  who  shall  give  bond  " 
and  security  for  the  faithful  performance 
of  his  duty ;  they  may  elect  a  president 
and  vice-president  of  the  college,  and 
may  sCppoint  such  professors  and  tutors 
as  they  shall  think  necessary;  which 
president,  vice-president,  professors  and 
tutors  may  be  removed  at  the  pleasure 
of  the  board ;  they  may,  from  time  to 
time,  make  and  enforce  such  rules,  reg- 
ulations and  by  Jaws  for  the  government 
and  well-being  of  the  college  as  may 
seem  to  them  proper ;  provided,  t^at  they 
be  consistent  Tvith  the  laws  of  the  United 
States,  and  of  this  state ;  they  may  ap- 
point a  faculty  to  consist  of  the  presi-  • 
dent,  vice-president,  professors  and  such 
other  persons  as  they  may  judge  neces- 
sary, and  may  vest  in  the  faculty  so  ap- 
pointed such  powers  as  they  may  think 
expedient  for  the  preservation  of  good 
order,  and  for  enforcing  obedience  to  the 
rules,  regulations  and  by-laws  of  the  in- 
stitution ;  they  may  cause;  the  principles 
of  morality  and  of  the  Christian  religion 
to  be  included,  but  the  religious  tenets 
that  may  be  peculiar  to  any  particular 
sect  or  denomination,  shall  never  be 
taught  ot  enforced  in  the  college ;  they 
may  hold  their  meetings  at  such  times 
and  places  as  they  may  designate  and 
appoint;  the  president  of  the  board 
may  call  a  meeting  at  any  time,  when,' 
in  his  opinion,  it  may  be  expedient ; 
at   any  stated    or    special    meeting    of 
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the  board,  seven  members  shall  consti- 
tute a  quorum  for  transacting  busi- 
ness; the  property  and  funds  of  the 
college  shall  be  under  the  management 
and  at  the  disposal  of  the  board  of  trus- 
tees, by  whom  or  by  whose  authority  all 
contracts,  purchases  and  sales  shall  be 
made;  and,  generally,  the  said  board  of 
trustees  shall  have  power  to  do  and  per- 
form all  such  matters  and  things  as  they 
may  judge  necessary  for  the  benefit  of 
said  college;  provided,  that  the  funds  of 
the  institution  shall  not  be  applied  to 
any  use  or  for  any  purpose  not  herein 
expressed  or  intended. 

"Section  6.  Be  it  further  enacted,  that 
the  board  of  trustees  of  the  said  college 
may  grant  and  confer  on  any  candidate 
in  such  form  as  they  may  direct,  all  or 
any  of  the  degrees  that  are  usually  con- 
ferred in  any  college  or  university  within 
the  United  States. 

"Section  7.  Be  it  further  enacted,  that 
so  much  of  the  act  entitled,  'An  act  to  in- 
corporate the  Cincinnati  Lancaster  sem- 
inary' as  requires  the  appointment  of  a 
board  of  directors,  be,  and  the  same  is 
hereby  repealed;  and  that  the  board  of 
trustees  of  the  Cincinnati  college,  shall 
be,  and  they  are  hereby  authorized  to 
exercise  all  the  powers  granted  by  that 
act  to  the  directors  of  the  Cincinnati 
Lancaster  seminary;  and  it  shall  be  law- 
ful for  the  trustees  of  the  Cincinnati  col- 
lege tq  apply  the  surplus  lunds  of  the 
Cincinnati  Lancaster  seminary,  to  the 
use  of  the  Cincinnati  college;  and  in  all 
respects  to  manage  the  affairs  of  the  said 
seminary. in  the  same  manner  as  the 
board  of  directors  are  by  law  authorized 
to  do.    ' 

"Section  8.  And  be  it  further  enacted, 
that  Jacob  Burnett,  Joshua  L.  Wilson, 
Oliver  M.  Spencer.  Daniel  Drake,  Levi 
James,  Samuel  W.  Davis,  William  Corry. 
Francis  Dunlavy,  Samuel  Johnson.  Wil- 
liam Lytle,  Zaccheus  Biggs,  John  Thomp- 
son, Winiam  H.  Harrison,  Joseph  H. 
Crane,  Joshua  Collett,  Jesse  rlunt,  Sam- 
uel Burr,  John  Reynolds,  James  Gallo- 
way and  Martin  Baum,  shall  be,  and  they 
are  hereby  appointed  trustees  of  the 
Cincinnat*  college,  who  shall  continue  in 
office  until  the  last  Friday  in  March, 
next,  and  from  thence  until  their  suc- 
cessors are  chosen. 

"This  act  shall  be  subject  to  such  al- 


terations as  the  general  assembly    may 
from  time  to  time  see  proper  to  make.*' 

One  eflFect  of  this  act  was  to  vest  in 
the  corporation  created  by  it,  the  prop- 
erty rights  of  the  Cincinnati  Lancaster 
seminary,  which  rights  ever  since  have 
been,  and  now  in  fact  are,  enjoyed  by  the 
body  thus  created.  The  object  of  this 
body,  the  Cincinnati  college,  as  expressly 
declared  by  the  first  section  of  the  in- 
corporating act,  is  "the  erection  and  main- 
tenance of  a  college,"  the  act  nowhere 
designating  the  nature  of  the  instruction 
to  be  given,  or  the  method  by  which  it 
was  to  be  imparted.  The  early  transac- 
tions of  the  institution,  from  the  date  of 
the  incorporation  of  the  Cincinnati  Lan- 
caster seminary  in  1814,  until  its  merger 
in  the  Cincinnati  college  hi  1819,  are 
buried  in  obscurity,  and  but  little  more 
has  been  satisfactorily  ascertained  re- 
specting its  aflFairs  after  the  incorporating 
act  of  1819  was  passed,  until  about  the 
year  1845.  However,  it  may  be  gathered 
from  the  record,  that  soon  after  the  Cin- 
cinnati Lancaster  seminary  was  incoqxH 
rated,  it  established,  and  for  a  time  main- 
tained, a  school  wherein  both  primary- 
and  academic  instruction  was  given  ;  that 
the  school  was  not  successful  and  soon 
began  to  languish.  That  in  1819,  the 
Cincinnati  Lancaster  seminary  was  su- 
perseded by  the  Cincinnati  college,  and 
the  property  of  the  former,  of  the  value 
of  about  ten  thousand  dollars,  transferred 
to  the  latter  corporation,  and  by  the  same 
act,  the  stock  of  the  last  named  corpora- 
tion was  fixed  at  five  thousand  shares,  of 
twenty- five  dollars  each,  a  sufficient 
number  of  which  were  subscribed  to  add 
about  $40,000  to  the  funds  received 
ironi  the  Cincinnati  Lancaster  seininary. 

Schools  were  maintained  by  the  new 
institution  until  about  the  year  \><*lh. 
After  this  date,  for  eight  or  ten  year?, 
whatever  educational  processes,  if  any, 
may  have  been  continued,  were  des- 
ultory and  unsystematic.  In  1835  addi- 
tional shares  of  stock  were  subscribed, 
amounting  in  the  aggregate  to  about 
$4,000,  primary  and  academical  educa- 
tion established,  and  a  medical  school  es- 
tablished. .  About  the  same  time,  instruc- 
tion in  law  was  also  begun.  After  a 
year  or  two,  the  medical  school  was  dis- 
continued, and  as  early  as  1845  or  1846, 
all  attempts  to  impart  primary  or  academ- 
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ical  instruction  was.  abandoned,  since 
which  time  a  law  school  only  has  been 
maintained,  except  a  course  of  philo^ 
sophical  lectures  continued  during  a  few 
years  at.  a  later  period,  and  since  aban- 
doned. The  date  when  the  law  school 
was  established  is  left  uncertain,  but 
probably  it  was  in  1882  ;  if  not  quite  so* 
early  as  thatv  yet  it  had  had  an  udinter- 
rupted  existence  of  more  than  fifty  years, 
when  in  the  year  1892,  the  following 
statute  was  passed  by  the  general 
assembly: 

"An  act  to  amend  sections  8,  4  and  5, 
of  an  act  entitled  *An  act  to  incorporate 
the  Cincinnati  (College,*  passed  January 
22,  A.  D.  1819  (17  Ohio  L..  Ch.  20,  p.  46). 

"Whereas,  in  the  act  entitled  *An  act 
to  incorporate  the  Cincinnati  College,' 
enacted  by  the  general  assembly  of  the 
state  of  Ohio,  January  22,  A.  D.  1819,  by 
the  eighth  section  thereof  it  was  provided 
as  follows,  to  wit: 

"This  act  shall  be  subject  to  such  al- 
terations as  the  general  assembly  may, 
from  time  to  time,  see  proper  to  make ;  and, 

"  Whereas,  The  endowment  of  the 
Cincinnati  college,  as  at  present  invested 
and  managed,  is  not  sufficient  to  enable 
it  to  carry  out  the  purposes  of  its  char- 
ter; and,  , 

**  IVhereas,  In  the  opinion  of  the  gen- 
eral assembly,  it  would  be  advantageous 
to  the  Cincinnati  college  and  to  the'  Uni- 
versity of  Cincinnati,  and  to  the  public 
g:enerally,  that  the  government  of  the 
two  institutions  should  be  joined  and  cou^ 
splidated;  therefore, 

"Section  1.  Be  it  enacted  by  the  gen- 
eral assembly  of  tlie  state  of  Ohio,  that 
sections  8,  4  and  5,  of  the  act  entitled 
*  Ab  'HCt  to  incorporate  the  Cincinnati  col- 
lege,' passe<(f  the  22d  day  of  January.  A. 
D.  1819,  be  amended  so  as  to  read  as  fol- 
lows: 

"Section  8.  The  affairs  of  the  said 
Cincinnati  college  shall  hereafter  be  un- 
der the  management  of  the  directors;  lor 
the  time  being,  of  the  University  of  Cin- 
cinnati, which  directors  shall  be,  and 
they  fire  hereby  constituted  the  board  of 
trustees  of  the  Cincinnati  college,  and 
they  are  hereby  authorized  to  exercise 
all  the  powers  granted  by  law  to  the 
board  of  trustees  of  the  Cincinnati  college. 

"Section  4.  'Be  it  further  enacted, 
that  the  maia^gement  of  the  funds,  and 


of  other  matters  belonging  to  or  con- 
nected with  the  said  Cincinnati  college, 
shall  be  solely  in  the  hands  of  the  board 
of  trustees  aforesaid,  and  the  said  funds 
shall  be  administered  for  the  purpose  of 
carrying  out  the  objects  of  the  charter  of 
the  Cincinnati  college,  in  connection  with 
the  funds  and  administration  of  the  Uni- 
versity of  Cincinnati. 

"Section  5.  The  board  of  trustees 
shall  appoint  a  treasurer,  who  shall  give 
bond  and  security  for  the  faithiul  per- 
foripance  of  his  dut}' ;  they  may  elect  a 
president  and  vice  president  of  the  col- 
lege, and  may  appoint  such  professors 
and  tutors  as  they  shall  think  necessary ; 
which  president  and  vice  president,  pro- 
fessors and  tutors,  may  be  removed  at 
the  pleasure  of  the  board ;  they  may, 
from  time  to  time,  make  and  enlorce  such 
rules,  regulations  and  bj'-laws  for  the 
government  and  well  being  of  the  col- 
lege, as  may  seem  to  them  proper :  pro^ 
viaed  they  be  consistent  with  the  laws  of 
the  United  States,  and  this  state;  they 
may  appoint  a  faculty  to  consist  of  the 
president,  vice  president,  professors  and 
such  other  persons  as  they  may  judge 
necessary,  and  may  vest  in  the  faculty  so 
appointed  such  powers  as  they  may  think 
expedient  for  the  preser\'ation  of  good 
order,  and  for  enforcing  obedience  to  the 
rules,  regulations  and  by  laws  of  the  in- 
stitution ;  they  may  cause  the  principles 
of  morality  and  of  the  christian  religion 
to  be  included,  but  the  religious  tenets 
that  may  be  peculiar  to  any  particular 
sect  of  denomination,  shall  never  be 
taught  or  be  enforced  in  the  college ; 
they  may  hold  their  meetings  at  such 
times  and  places  as  they  may  designate 
and  appoint ;  the  president  of  the  board 
may  call  a  meeting  at  any  time  when,  in 
his  opinion,  it  maj'  be  expedient ;  at  any 
stated  or  special  meeting  of  the  board,  a 
majority  of  the  members  shall  constitute 
a  quorum  for  the  transaction  of  business  ; 
the  property  and  funds  of  the  college 
shall  be  under  the  management  and  at 
the  disposal  of  the  board  of  trustees,  by 
whom,  or  by.  whose  authority  all  con- 
tracts, purchases,  and  sales  shall  be  made  ; 
and  generally,  the  said  board  of  trustees 
shall  have  power  to  do  and  perform  all 
such  matters  and  things  as  tjiey  may 
judge  necessary  for  the  benefit  of  the; 
said  cdllege ;  provided,  that  the  funds  of 
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the  institution  shall  not  be  applied  to  any 
use,  or  for  any  purpose  not  herein  ex- 
pressed or  intended. 

"Sec.  2.  Be  it  further  enacted  that 
sections  3,  4  and  5  of  the  said  act  of  Jan- 
uary 22,  1819,  entitled  '  An  act  to  incor- 
porate the  Cincinnati  college; '  be,  and 
the  same  are  hereby  repealed. 

"  Sec.  3.  This  act  shall  toke  eflFect  and 
be  in  force  from  and  after  its  passage.*' 

The  constitutionality  of  this  statute  is 
assailed  on  a  number  of  grounds,  one  of 
which  is  that  it  violates  that  provision  of 
the  nineteenth  section  of  article  I  of  the 
constitution  of  Ohio,  which  asserts  that 
'•private  property  shall  ever  be  held  in- 
violate." 

Whether  the  statute  is  obnoxious  to 
that  constitutional  provision  depends,  1, 
whether  it  violates  the  property  rights  of 
the  Cincinnati  college,  and,  2,  if  it  does 
so,  whether  that  corporation  is  entitled 
to  the  protection  secured  by  the  clause  of 
the  constitution  of  this  state,  above 
quoted. 

No  refined  process  of  reason  or  un- 
usual keenness  of  perception  is  required 
to  ascertain  the  effect  of  this  statute 
upon  the  property  rights  of  the  Cincin- 
nati college.  It  simply,  and  in  unambigu- 
ous terms,  .abrogates  those  rights  by 
transferring  them  to  a  body  of  strangers. 
No  language '  that  the  court  might  use 
can  make  this  result  more  clear  th^n 
does  the  concise  language  employed  by 
the  general  assembly.  The  expressly 
declared  reason  for  this  legislative  action 
is  the  assumed  insufficiency  of  the  prop- 
erty of  the  Cincinnati  college,  as  man- 
aged by  the  present  directory,  to  "  carry 
out  the  purposes  of  its  charter,"  and  as- 
suming further  that,  **it  would  be  advan- 
tageous to  the  Cincinnati  college  and  to 
the  University  of  Cincinnati  and  the 
public  generally,  that  the  g  wernment  of 
the  two  institutions. should  be  joined  and 
consolidated."  It  seizes  the  entire  prop- 
erty of  the  one  and  hands  it  over  to  the 
other  of  the  two  bodies.  It  is  no  answer 
to  this  to  assert  that  the  new  director)' 
represents  the  old  corporation,  or  that 
the  legal  title  to  the  property  still  remains 
in  the  Cincinnati  college.  The  mere 
naked  legal  title  to  property  has  no  value 
when  that  title  is  absolutely  severed  from 
its  control  and  beneficial  enjoyment.  It 
is  the  province  and  th^  duty  of  courts  to 


look  at  the  substance  of  transaction,  and 
to  ignore  refined  and  unsubstantial  dis- 
tinctions. And  we  can  see  no  substan- 
tial difference  between  a  statute  which 
expressly  creates  a  new  corporation  and 
endows  it  with  the  property  of  another 
body  corporate,  and  a  statute  like  the  one 
under  consideration,  which,  finding  a 
corporation  alteady  existing,  vests  in  the 
directory  of  the  latter  all  the  powers  and 
rights  of  property  which  had  belonged 
to  another  corporate  body.  And  whether 
we  cegard  the  corporation  as  the  actual 
and  potential  proprietor  of  the  property 
in  contention,  or  whether  we  consider 
those  who  contributed  to  or  created  this 
fund  or  property  as  such  proprietors,  and 
the  corporation  a  mere  agency  created  to 
represent  them  and  carry  their  will  into 
execution  is  immaterial  in  this  connect- 
tion.  For,  if  the  corporation  is  the  real 
owner,  it  has  been  deprived  of  the  use  and 
enjoyment  of  its  property,  while  if  those 
who  originally  created  the  fund  are  the 
real  owners,  then,  without  their  consent 
and  against  their  will  it  has  been  taken 
from  their  chosen  agents,  and  placed  in 
the  custody  and  management  of  others 
whom  they  did  not  appoint ,  and  over 
whom  they  have  no  control.  Propertj- 
in  the  hands  of  an  agent  is  just  as  invio- 
late as  that  in  the  custody  of  the  owner 
himself.  As  long  as  the  principal  may 
choose  and  control  his  agent  his  dominion 
of  the  property  confided  to  the  agent 
continues,  but  this  dominion  or  proprietor- 
ship is  at  once  destroyed  the  moment  his 
property  is  forcibly,  and  against  his  will, 
seized,  and  absolutelv  and  irrevocably 
transferred  to  another  agent,  selected, 
not  by  the  owner,  but  by  some  other  per- 
son or  authority.' 

We  have  seen  that  the  statute  under 
consideration  has  taken  from  the  control 
and  management  of  the  Cincinnati  col- 
lege all  of  its  property  and  placed  it  un- 
der the  control  and  management  of  the 
University  of  Cincinnati.  One  ground, 
as  we  understand  the  argument  of  coun- 
sel, upon  which  this  result  is  main- 
tained to  be  lawful,  is  that  the  purpose 
to  which  this  property  was^  devoted  by 
its  original  donors  is  a  public  purpose, 
and  that  that  circumstance  alone  is  suflS- 
cient  to  impress  upon  the  property  a 
public  character ;  but  if  that  is  not  so. 
yet  as  the  purpose  of  the  donors  was  not 
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private  gain,  but  public  charity,  and  as 
the  property  under  the  new  corporation 
would  be  applied  to  the  same  purpose 
to  which  the  Cincinnati  college  would 
have  applied  it,  had  the  latter  continued 
its  administration,  that  therefore,  no  sub- 
stantial right,  either  of  the  original  do- 
nors or  of  the  corporation,  was  violated 
by  the  law.  That  in  fact  the  only  rights 
the  original  donors  had,  as  the  result  of 
their  contribution  to  the  funds  of  the 
Cincinnati  college  was  that  of  vot- 
ing for  directors  of  the  concern,  which 
was  "  no  more  property  than  the  privil- 
ege and  duty  of  a  citizen  to  vote  for  a 
governor  of  a  state,  or  presidential  elec- 
tors, are  property." 

The  results  of  establishing  this  doc- 
trine would  be  to  place  every  eleemosy- 
nary corporation  within  the  state, 
whether  religious,  educational,  or  cre- 
ated to  administer  to  the  wants  of  the 
suffering  or  needy,  beyond  the  limits  of 
constitutional  protection.  Whenever,  in 
the  opinion  of  a  majority  of  the  general 
assembly,  the  public  interest,  or  the 
interest  of  two  or  more  colleges,  or 
churches,  or  other  private  eleemosynary 
corporations,  required  them  to  be  united, 
the  property  of  one  or  more  of  them 
could  be  seized  and  transferred  to  an- 
pther.  The  doctrine  finds  no  support  in 
any  treati.<$e  or  adjudication  within  our 
knowledge,  nor  by  reason  or  justice. 
There  are  two  classes  of  public  charities, 
one  where  the  institutions  are  public  in 
the  broadest  sense  of  that  term,  that  is, 
they  are  owned  by  the  state,  or  some  sub- 
division thereof  created  for  govern- 
mental purposes,  and  maintained  at  the 
public  expense.  These  institutions  are 
absolutely  under  the  control  and  man- 
agement of  the  public  through  its  proper 
representatives.  As  respects  them  no 
vested  or  private  rights  pertain.  It  does 
not  follow,  however,  that  because  this 
cla.ss  of  public  charitable  institutions  are 
the  subjects  of  absolute  public  control, 
that  another  class,  whose  property  con- 
sists of  private  donations  and  to  which 
the  organized  public  has  contributed 
nothing,  shall  also  be  subjected  to  such 
absolute  governmental  control  because 
the  charity  they  administer  has  been 
christened  a  "  public  charity  "  in  legal 
nomenclature.  In  common  acceptation, 
alleges  are  Aot  "  charitable  institutions,'' 


although  in  law  they  administer  a  public 
charity.  This  means  no  more  than  that 
the  public  are  incidentally  benefited  by 
the  education  of  some  of  its  members, 
the  immediate  advantage  accruing  to  the 
individual  members  who  have  received 
instruction. 

The  unbroken  current  of  authority  de- 
clares that  the  property  of  such  institu- 
tions is  private  property,  and  the  corpor- 
ations themselves  private  corporations. 
Dartmouth  College  v.  Woodward,  4 
Wheaton,  518;  Vincennes  University  v. 
hidiana,  14  Howard  (U.  S.),  269 ;  Inhabi- 
tahts  of  Yarvimith  v.  Inhabitants  of  N. 
Yarmouth  et  al.,  34  Me.,  411 ;  Trustee 
V.  Salmond,  11  Me.,  114 ;  Trustees  v. 
Foy,  1  Murph.,  N.  C.,  58;  State  ex  reL 
Pittjnan  et  aL  v.  Adams  et  at.,  44  Mo., 
570;  Downing  et  at.  v.  The  Indiana 
State  Board  of  Agriculture,  129  Ind., 
443 ;  Board  of  Education  v.  Grecnbaum, 
39  111.,  609;  Board  of  Education  v.  Bake- 
tvetl,  122  111.,  339  ;  Montpelier  Academy  v. 
George  et  aL,  14  Louisiana,  395. 

When  the  donors  of  property  devote  it 
to  a  charitable  purpose  and  choose  an  ex- 
isting, or  create  a  new,  corporation  as  an 
instrument  by  which  this  purpose  is  to 
be  effected,  they  make  this  instrument 
their  perpetual  representative,  for  that 
purpose.  "  These  gifts  were  made,  not 
indeed  to  make  a  profit  for  the  donors,  or 
their  posterity,  but  for  something  in 
their,  -opinion  of  inestimable  value  ;  for 
something  which  they  deemed  a  full 
equivalent  for  the  money  with  which  it 
was  purchased.  The  consideration  for 
which  they  stipulated,  is  the  perpetual 
application  of  the  fund  to  its  object,  in 
the  mode  prescribed  by  themselves. 
Their  descendants  may  take  no  interest 
in  the  preservation  of  this  considefation. 
But  in  this  respect  their  descendants  are 
not  their  representatives.  They  are  rep 
resented  by  the  corporation.  The  cor- 
poration is  the  assignee  of  their  rights, 
stands  in  their  place,  and  distributes 
their  bounty,  as  they  would  themselves 
have  distributed  it,  had  they  been  immor- 
tal.'* Dartmouth  College  v.  Woodward, 
4  Wheaton,  642. 

Whether  the  Cincinnati  college  is  re- 
garded as  the  owner  in  its  own  right  of 
the  property  donated  to  it,  or  as  the  rep- 
resentative of  the  donors,  charged  with  the 
execution  of  their  purpose,  is  not  mate- 
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rial ;  in  either  view  the  property  is  pri- 
vate as  contradistinguished  from  public, 
and  as  such  is  within  the  protection  of 
that  provision  of  the  constitution  which 
declares  private  property  to  be  inviolate. 

We  now  come  to  the  consideration  of 
the  provision  in  the  charter  of  the  Cin- 
cinnati colltge,  which  reserves  to  the 
general  assembly  the  right  of  amend- 
ment. This  reservation  would  be  wholly 
unnecessary  if  the  Cincinnati  college 
had  no  rights  of  property  which  the  gen- 
eral assembly  was  bound  to  respect.  If 
the  legislature,  at  its  will,  could  divest 
this  corporation  of  its  p  operty,  the  leg- 
islative, control  of  the  institution  would 
be  absolute,  for  by  taking  away  its  entire 
property  rights,  all  effectual  corporate 
action  would  be  at  once  paralyzed. 
Thenceforward  it  would  be  powerless  to 
advance  the  purposes  of  its  creation. 

The  authorities  agree  in  holding  that 
the  legislative  power  of  amendment  and 
alteration  thus  reserved  iu  charters,  is 
not  absolute,  although  its  boundaries  are 
not  yet  established.  In  Kentucky  this 
power  of  amendment  seems  to  be  limited 
to  those  matters  which  concern  the  re- 
lations established  by  the  charter  be- 
tween the  corporation  and  the  state. 

**  The  power  to  alter  or  amend  the  con- 
tract, in  our  conception,  is  to  change  it 
as  between  the  origituil  parties,  and  sttch 
others  only,  as  have  been  pet  mitted,  by 
their  mutual  consent^  to  come  into  the  en- 
enjoynujits  of  its  benefits  and  privileges; 
not  to  compel  one  of  the  parties  to  oper- 
ate in  conjunction  with  others,  and  share 
with  them  the  privileges  and  benefits  of 
the  contract."  Sage  v.  Dillard,  15  B. 
Monroe.  859. 

Whatever  difficulties  have  been  en- 
countered by  the  courts  in  ascertaining 
the  limits  of  this  reserved  legislative 
power,  they  concur  in  denying  that 
under  it,  the  legislature  can  strip  a  cor- 
poration of  its  rights  of  property. 

"  The  power  of  alteration  and  amend- 
ment is  not  without  limit.  The  alter- 
ations must  be  reasonable ;  they  must 
be  in  good  faith,  and  be  consist- 
ent with  the  scope  and  object  of 
the  act  of  incorporation.  Sheer  op- 
pression and  wrong  cannot  be  inflicted 
under  the  guise  of  amendment  or  alter- 
ation. Beyond  the  sphere  of  the  re- 
served powers,  the  vested  rights  of  prop- 


erty of  corporations,  in  such  cases^  are 
surrounded  by  the  same  sanctions  and  are 
as  inviolable  as  in  other  cases y  Shield  v. 
OhiOs  96  U.  S.,  824;  Detroit  v.  Plank 
Road  Co.,  48  Mich.,  140;  Orr  v.  Br4KJkin 
Co.,  84  Ky.  Rep..  598. 

The  Cincinnati  college  was  the  Izwtul 
owner  of  the  property  in  its  possession. 
It  is  immaterial  whether  it  was  acquired 
from  the  Cincinnati  Lancaster  seminary 
that  it  succeeded,  or  by  subscriptions  and 
donations  subsequently  made.  This 
property  had  been  intrusted  to  it  for  the 
purposes  of  establishing  and  maintain- 
ing a  "  college."  No  specific  braaclies  of 
learning  were  prescribed,  or  method  of 
instruction  commended.  Primary,  acad- 
emical, medical,  legal  and  philosophical 
courses  were  from  time  to  time  attempted. 
All  of  them,  except  the  law  school,  proved 
unsuccessful  and  were  abandoned;  the 
latter  has  been  continuously  and  success- 
fully maintained  for  nearly  sixty  years, 
and  substantially  the  entire  income  of 
the  institution  during  that  period  has 
been  devote4  to  its  maintenance  and  im- 
provement, without  material  objection 
appearing  to  have  been  made  by  any  one 
of  the  donors.  The  facts  that  such  do- 
nors of  the  property  to  this  institution 
gave  it  with  knowledge  that  no  specific 
branches  of  learning  or  method  of  in- 
struction were  prescribed  by  its  charter, 
together  with  the  brief  history  of  its 
various  educational  attempts  and  failures 
just  adverted  to.  and  the  acquiescence  of 
such  donors  therein,  tend  to.  show  that 
these  donors  entrusted  to  this  chosen  in- 
strument of  their  wiHi  ^  wide  discretion 
respecting  the  course  and  method  of  in- 
struction to  which  their  donations  were 
to  be  devoted,  and  if  good  faith  is  to  be 
kept  with  these  donors,  we  mast  deny 
to  the  legislature  the  power  to  seise  the 
fund  thus  rai.sed,  and  transfer  it  from 
these  chosen  agents  to  others,  in  whose 
discretion  they  did  not  confide.  This 
power,  we  think,  is  prohibited  by  section 
19.  of  article  1,  of  the  constitution  of 
1852.  which  declares  the  inviolability  of 
private  property.  This  conclusion  makes 
the  consideration  of  the  other  questions 
raised  in  argument  unnecessary. 

Judgment  affirmed. 

(To  appear  in  52  Ohio  St.) 
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The  United  States  district  court  at  Cincin- 
nati recently,  in  the  case  of  the  Adams  Ex- 
pri'xs  Company  v.  iitate  Auditor  /\7e\  asking  an 
nijunction  a^^ainst  taxing  the  company  in  Ohio 
on  f4(K),000  valuation  under'the  Nichols  hiw, 
instead  of  on  ^3,000,  decided  against  the 
plaintiff.  Monday  the  express  company  ap- 
pealed to  the  circuit  court  of  appeals.  This 
^s  a  test  case,  seriously  affecting  all  telephone, 
^^tgraph  a;id  express  companies  in  th^'  state. 


Judge  Pugh  in  the  common  pleas  court  at 
Columbus  held  the  Ohio  Winn  law  constitu- 
tional. Its  penalty  is  a  fine  of  f^i50  for  the  sale 
of  each  intoxicating  drink  sold  in  a  house  of 
ill-repute.  Owners  of  buildings  so  occupied 
are  liable.  In  the  case  of  State  v.  Weston  el  at, 
3  Ohio  Decisions,  15,  Judge  Badger,  also  of  the 
same  court,  held  the  law  to  be  constitu- 
tional. 


We  have  been  asked  why  we  did  not  get  our 
Ohio  Decisions  copyrighted,  in  order  to  pre- 
vent a  possible  piracy  of  their  contents.  We 
reply  that  we  have  too  friendly  a  feeling  for 
our  Co'umbus  contemporary.  If  we  .did  it 
would  not  have  matter  enough  to  fill  up  the 
Circuit  and  Nisi  Prius  reports  of  the  three 
copyrighted  Circuit  Court  decisions  in  its  issue 
of  last  week.  Two  were  published  by  us  for 
volume  two  of  Ohio  Decisions,  several  weeks 
ago,  and  the  third  was  printed  in  the  advance 
part  of  the  volume,  not  yet  made  public.  We 
haVe  no  desire  to  ruin  the  business  of  our 
competitor.  If  he  can  thrive  by  reprinting 
our  decisions,  we  shall  not  mo. est  him. 


.  A  famous  lawsuit,  which  has  been  in  the 
Franklin  county  courts  for  more  than  fifty 
years,  has  ended,  and  the  present  plaintiff  is 
the  grandson  of  the  original  complainant.  The 
trouble  was  over  a  graveyard  laid  out  in  1812 
by  Jatiies  Seed.  In  1853  a  road  was  laid  out 
through  the  Seed  farm,  and  later  a  part  of  it 
was  occupied  by  a  county  road  intended  to  be 
fifty  feet  wide.  The  Seed  family,  which  owned 
the  land  on  either  side  of  the  road,  forced  the 
lines  inward  until  the  twenty-foot  roail  came 
to' be  known  as  Stingy  lane.  The  road  divided 
the  old  cf^nietQry,  and  it  was  to  prevent  this 
that  the  suit  was  brought  The  present  con- 
testants are  Conrad  H.  Seed,  John  S.  Bourer, 
George  V.  Shore  and  E.  E.  Miller.  The  ver- 
dict was  in  favor  of  the  plaintiff,  though  he 
was  assessed  one-third  of  the  costs,  which 
amount  to  several  hundred  dollars. 
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In  the  case  of  /  JT.  Todd  et  aL  v.  The 
United  States y  appealed  from  the  circuit  court 
for  Georgia,  and  known  as  one  of  "  the  white- 
cap  "  cases,  the  decision  of  the  circuit  court 
was  reversed  by  the  United  States  supreme 
court.  They  were  ind  cted,  convicted  and 
sentenced  to  imprisonment  by  the  United 
States  circuit  court  under  a  statute  providing 
penalties  for  intimidating  witnesses  before  a 
United  States  court.  The  supreme  court,  how- 
ever, decided  that  a  proceeding  before  a 
United  States  commissioner  was  not  a  pro- 
ceeding of  a  court  of  the  United  States  within 
the  meaning  of  the  statute. 


The  recent  decision  of  the  supreme  court, 
which  classed  bicyles  under  the  head  of  vehi- 
cles, and  made  it  obligatory  for  cyclers  to  pay 
toll  on  country  roads,  has  aroused  a  storm  of 
indignation  among  cyclers  in  this  city,  sa3rs 
the  Philadelphia  Record,  A  cycler  on  one  of 
the  suburban  roads,  however,  recently  hit  upon 
*  a  clever  plan  for  the  circumventing  of  the  de- 
cision, and  hence  of  the  toll-gate-keepers. 
Coming  to  a  toll-gate  during  a  spin  along  the 
road,  the  cycler  dismounted,  picked  up  his 
wheel,  slung  it  over  his  back,  and  walked  past 
the  astonished  gate-keeper.  Arriving  at  the 
other  side  he  again  mounted  his  wheel  and 
sped  away. 


In  its  current  issue  the  Argus  published  an 
article  by  Judge  Ostrander  on  a  late  deci- 
sion in  the  court  of  appeals  in  Kentucky 
touching  the  constitutionality  of  a  statute  of 
that  state  forbidding  the  transfer  of  cases  by  a 
foreign  corporation  from  a  state  court  to  a 
federal  court.  The  main  point  in  the  case  is 
the  affirmance  of  the  doctrine  that  a  corpora- 
tion is  a  citizen  of  a  state  where  it  is  organized 
within  the  meanitig  of  the  constitution  of  the 
United  States.  The  statute  forbidding  the 
transfer  of  cases  to  federal  courts  was  declared 
unconstitutional.  The  decision  recognizes  the 
soundness  of  the  general  doctrine  that  a  state 
may  prescribe  terms  upon  which  a  foreign  cor- 
poration may  do  business  within  its  borders, 
but  says  the  state  may  not  deprive  it  of  rights 
secured  under  the  federal  constitution  and 
laws.  The  states,  one  by  one,  are  recognizing 
that  k  corporation  is  a  citizen  and  entitled  to 
a  citizen's  protection  when  away  from  home. 
The  decision  is  important  both  because  of  the 
citizenship  point  and  as  indicating  a  trend 
toward  more  sensible  judicial  opinions  on  re- 
strictive legislation. 


The  odious  income  tax  law  has  been  knocke 
out  in  the  second  round  before  the  suprcro 
court.  There  were  four  dissenting  opinioo: 
one  each  by  Justices  Harlan,  Brown,  Jacksoi 
and  White.  Justice  Shiras,  who  pronouncfc 
against  the  ?aw  at  the  first  hearing,  oa  tire 
points,  changed  his  attitude  on  tbe  otiier 
points,  and  declared  against  the  entire  liw. 
It  is  quite  likely 'that  the  decision  will  be  fnrit- 
ful  of  much  other  litigation.  There  is  talk  of 
suits  to  recover  income  taxes  paid  during  the 
war  and  of  suits  to  test  the  constitntiooalitr 
of  the  internal  revenue  laws.  The  latter  are 
said  to  be  based  upon  the  principles  which 
were  relied  upon  to  sustain  the  income  tax. 


Assistant  Secretary  Reynolds,  of  the  interior 
department,  has  decided  that  when  an^attornev 
neglects  to  explain  within  a  year  his  elicit* 
failure  to  appear  for  medical  examination  on 
his  application  for  a  pension,  the  attorney  for- 
feits all  claim ;  also,  that  a  declaration  not«^ 
cuted  before  some  person  entitled  to  adminis- 
ter oaths  in  pension  cases  is  void.  If  &  1*^^ 
valid  declaration  is  made  it  does  not  eotlt'c 
the  claimant  to  receive  a  pension  dating  back 
to  the  filing  of  the  void  application.  The  as- 
sistant secretary  has  also  decided  that  where  a 
pension  has  been  granted  to  several  minor 
children,  the  pension  of  each  is  chargeable 
with  a  proportionate  part  of  the  fee  to  the  at- 
torney by  whom  the  claim  was  prosecuted  a 
a  pension  to  one  of  the  minors  shonid  be  with* 
held,  there  is  no  fund  available  for  tbe  pe, 
ment  of  that  portion  of  the  fee. 

The  Berliner  patent  is  valid    Ths  Uniw^l 
States  circuit  court  of  appeals.  Justices  Coit,| 
Putnam  and  Nelson  sitting  in  the  case  of  tie 
American  Belt  TeUphont    Company  ei  ^^ 
The  United  States  of  America,  has  sent  dort 
this  order :    "  The  decision  of  the  circuit  cotrt 
is  reversed  and  the  case  is  remanded  to  tlJ» 
court  with  directions  to  dismiss  the  bill.  *• 
dered,  that  the  appellee  have  leave  to  fil« '» 
motion  as  to  the  form  of  judgment  now  ^ 
clerk's  list,  and  also  brief  in  support  of  tW 
same  on  or  before  the  25th  inst,  theappc««^ 
tofile  brief  in  reply  on  or  before  the  :^l*t  w* 
The  opinion  gives  the  reasons  for  the  deciM 
but  has  not  yet  taken  shape.    It  will  have  to 
written  out    This  is  a  decisive  victory  fof  ^ 
Bell  company.    Judge  Carpenter,  on  ^^° 
18,  189-:  decided  that  the  Berliner  pat«it     I 
invalid,  and  ordered  it  to  be  delivered  up^^ 
cancellation.    The  company  appealed,  ft« 
the  result  of  its  appeal  is  favorable  to  it       I 
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Judge  Dale,  in  the  district  court  at  Guthrie, 
0.  T.,  refused  the  petition  of  the  Supreme 
Lodge  of  the  A.  O.  U.  W.  brought  to  compel 
the  Oklahoma  Lodge  to  cease  using  the  name, 
passwords,  rituals,  and  paraphernalia  of  the 
p3rent  order.  Judge  Dale  holds  that  there  can 
be  no  exclusive  right  in  a  non-corporation  to 
rituals  and  formulas  used  for  charitable  or  er- 
ligious  purposes^  He  holds  that  the  Ai  O.  U. 
W.  was  not  organized  for  trade  or  business; 
that  its  nature  is  that  of  a  religious  or  charitable 
institution,  organized  for  the  benefits  that  co- 
operative charity  might  be  to  the  members,  and 
that  it  depends  entirely  upon  the  voluntary  co- 
hesion of  the  membership.  The  Oklahoma 
Grand  Lodge  was  originally  organized  as  an 
offshoot  of  the  Supreme  Lodge,  and  was  at- 
tached to  the  Texas  jurisdiction.  Assess- 
ments were  so  high  the  Oklahoma  department 
seceded  and  organized  a  jurisdiction  of  its 
own.  When  it  sent  representatives  to  the 
Supreme  Lodge  they  were  refused  recogni- 
tion. The  case  was  appealed.  It  has  great 
importance  as  bearing  on  the  secession  of 
part  of  this  order  in  Iowa  and  of  the  German 
element  of  the  Knights  of  Pythias. 


The  court  of  appeals  of  the  state  of  Colorado 
has  just  rendered  an  interesting  opinion,  hold- 
ing that  an  adjuster  for  a  company  not  author- 
ized to  do  business  in  the  state  *'  has  the  right 
to  follow  his  calling  in  any  state  where  his  em- 
ployment calls  him,  a  right  declared  and 
guaranteed  by  the  constitution  of  the  United 
States,  and  any  law  abridging  that  right  would 
be  void."  The  case  under  which  this  decision 
was  rendered  is  that  of  French  v.  The  Peopfe, 
in  error  to  the  district  court  of  Arapahoe 
county,  Colorado.  The  facts  are :  On  August 
H.  1893.  the  plant  of  the  Colorado  Milling  and 
Elevator  company  in  Denver  was  destroyed  by 
fire,  upon  which  there  was  among  other  in- 
surance in  authorized  companies  a  policy  of 
110,000  in  the  Millers'  National.  A  committee 
was  selected  to  adjust  the  loss  on  which  the  Mil- 
lers' National  was  not  represented.  The  com- 
pany, however,  sent  W.  B.  French  (plaintiff  in 
error)  as  its  adjuster,  and  he  acted  in  an  ad- 
visory capacity  with  the  committee.  French 
was  not  in  the  general  employment  of  the  com- 
pany, but  acted  independently.  An  informa- 
tion was  filed  against  him  for  representing  an 
unauthoriz'  d  company,  and  he  was  arrested, 
tried  without  a  jury,  convicted,  and  fined  fSOO, 
the  case  being  appealed  by  a  writ  of  error. 
The  court  said:  "I  can  see  no  good  legal 
reason  why  an   insurance  company  owing  a 


debt  to  a  citizen  should  be  any  more  re- 
stricted in  its  right  to  send  an  agent  to  ascer- 
tain the  amount,  preparatory  to  payment,  than 
any  other  debtor;  any  construction  of  the 
statute  that  would  have  that  effect  would  vio- 
late public  policy  and  fundamental  law  and  be 
void.  I  do  not  believe  the  construction  put 
upon  the  statute  in  this  case  was  within  either 
the  intention  or  spirit  of  the  act;  and  the  con- 
viction cannot  be  sustained.'* 


The  announcement  is  made  by  Colonel  No- 
ble Smithson,  a  Knoxville  attorney,  who  has 
had  much  practice  before  the  United  States 
supreme  court,  that  the  decision  of  that  court 
on  the  income  tax  has  also  killed  the  internal 
revenue  laws.  In  a  carefully  prepared  opinion 
Colonel  Smithson  says :  *' Justice  Fuller,  in  his 
opinion  says :  *  The  constitution  divides  fed- 
eral taxation  into  two  classes — first,  direct 
taxes;  second,  imposts  and  excises,'  and  that 
'  direct  taxes  must  be  apportioned  among  the 
several  states  in  proportion  to  their  represen- 
tation in  the  house  of  representatives.'  Ap- 
parently the  legal  result  of  thi.s  opinion 
is  that  all  federal  taxes,  except  duties 
of  import  (that  is  to  say  taxes  collecte<l  under 
the  tariff  laws),  must  be  apportioned  among 
the  states  according  to  their  representation  in 
the  house  of  representatives.  The  act  of 
August  27,  1894  (the  Wilson  bill),  section  48, 
provides :  '  There  shall  be  levied  and  collected 
on  all  distilled  spirits,  etc.,  a  tax  of  $1.10  on 
each  proof  gallon.'  The  statutes  of  the  United 
States  jevy  a  tax  of  six  cents  per  pound  on  to- 
bacco, etc.  It  seems  clear  that,  according  to 
this  opinion  of  Chief  Justice  Fuller,  these  arc 
direct  taxes  on  personal  property,  and  not  be- 
ing proportioned  among  the  several  states  ac- 
cording to  representation,  they  are  unconsti- 
tutional and  void.  If  this  view  be  correct,  the 
supreme  court  has  not  only  wiped  out  the  in- 
come tax,  but  has  practically  repealed  the  in- 
ternal revenue  laws  as  it  affects  tobacco, 
whisky,  brand^',  etc.  If  this  construction  of 
the  opinion  be  correct,  all  direct  taxes,  includ- 
ing those  on  real  and  personal  property,  must 
be  levied  on  according  to  representation,  so 
that  the  rich  people  of  New  York,  Massachu- 
setts, and  other  eastern  states  would  pay  no 
more  tax  per  capita  than  the  poorer  people  of 
the  western  and  southern  states.  Of  cours<! 
this  is  not  to  be  thought  of.  It  would  result 
that  practically  all  the  revenues  to  support  the 
government  must  be  raised  by  duties  on  im- 
ports and  instead  of  reducing  the  tariff  it  will 
necessarily  iccrease  it  materially." 
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Irish  Witnessbs.— Mr.  LePanu  in  his  book 
of  recollections,  tells  some  amusing  tales  of 
the  conduct  of  Irish  peasants  in  the  witness- 
box.  A  bullying  counsel  named  Freeman 
was  completely  put  out  in  his  cross-examination 
by  a  very  simple  answer.  A  countryman  who 
was  a  witness  was  asked,  "  So  you  had  a  pis- 
tol?" "I  had  sir."  "  Whom  did  you  intend 
to  shoot  with  it  ? "  ''-I  wasn't  intending  to 
shoot  no  one."  "  Then  was  it  for  nothing  that 
you  got  it?"  "  No— it  wasn't"  "Come, 
come,  sir — on  the  virtue  of  your  solemn  oath, 
what  did  you  get  that  pistol  for  ? "  "  On  the 
virtue  of  my  solemn  oath,  I  got  it  for  three 
and  ninepence  in  Mr.  Richardson's  shop." 
At  another  time  the  same  counsel  said  to  a  wit- 
ness, "  You're  a  nice  fellow,  ain't  you  ?  "  Wit- 
ness replied,  "  I  am,  sir ;  and,  if  I  was  not  on 
my  oath,  I'd  say  the  same  of  you." — Law 
Journal. 

THE  BXSLIlfXR  PATENT  CASE. 

The  news  of  the  reversal  of  the  ruling  of 
the  United  States  circuit  court's  finding  in  the 
matter  of  the  Berliner  patent  is  unpleasant. 
The  reversal,  it  is  true,  is  but  by  the  appellate 
branch  of  the  circuit  court  and  may  be  over- 
ruled by  the  supreme  bench,  but,  nevertheless, 
the  last  finding  is  unpleasant 

The  Berliner  patent  is  one  of  many  owned 
by  the  Bell  Telephone  company.  It  is  patented 
in  Europe  and  in  the  United  States.  The 
European  patents  are  of  the  older  date.  Two 
questions  were  at  issue  concerning  this  pat- 
ent ;  firstly,  when  an  invention  is  patented  in 
Europe  and  afterwards  in  the  United  States, 
does  the  United  States  patent  outlive  the 
European?  This  was  answered  in  the  nega- 
tive by  the  circuit  court  Secondly,  if  appli- 
cation for  a  patent  be  filed  in  the  United 
States  patent  office,  does  the  life  of  the  patent 
date  Jroni  the  time  of  filing,  or  from  the  time 
of  granting  of  letters?  It  was  decided  by  the 
circuit  court  that  the  life  of  the  patent  dated 
from  I  he  day  of  application. 

This  was  a  very  important  ruling.  For  appli- 
cation was  made  in  the  matter  of  the  Berliner 
patent  several  years — seventeen,  if  we  remem- 
ber rightly— before  the  patent  was  issued. 
Now  the  inventor  or  discoverer  of  anything  for 
which  a  patent  is  asked,  is  afforded  protection 
from  the  moment  on  which  his  application  is 
filed.  But  if  the  applicant  can  scheme  or  in- 
trijiue  for  seventeen  years  of  delay  between  fil- 
ing appiication  and  receiving  letters,  then  he  [ 
will  receive  seventeen  years  of  protection  in  ex-  ' 


cess  ofthose  specified  in  the  patent  lew.  This  as- 
sumption does  not  appear  sound  in  equity,  nor 
yet  in  common  law.  In  equity  it  is  adverse  to 
the  honest  and  diligent  prosecutor  of  an  ap- 
plication for  letters  patent  In  common  law  it 
tends  to  restriction  of  trade  by  prolongation 
of  a  mono|>oly. 

The  decision  is  far  more  widely  reacfaiag 
than  to  the  Bell  Telephone  companj.  It 
touches  patents  that  may  affect  articles  in  ui- 
versal  demand.— CAua^^  Inter  Ocean. 


THE   LAWTSR'S  WIFE  HEARS  HIS  PIIA. 

''Gentlemen  of  the  jury,  look  upon  the  tweet, 
girlish,  guileless  face  or  this  innocent  victim 
and  then  upon  the  dark  features  6i  cwiniof 
deviltry  in  the  face  of  her  treacherous  wooer. 

It  was  just  as  the  eloquent .  pleader  was  pass- 
ing through  this  soul-trying  port  of  his  appeal 
to  the  jury  in  a  breach  of  promise  case  tiiat  a 
lady  swept  out  of  the  spectators'  seat  of  the 
courtroom  in  a  hish  state  of  suppressed  excite- 
ment No  one  at  nrst  guessed  who  it  was,  bot 
after  the  attorney  had  concluded  his  peroratioa 
it  was  whispered  arOund,  and  finally  he  got  to 
know  that  his  wife  had  curionaly  enough  ven- 
tured into  court  to  see  what  was  going  on. 

That  eveninie  at  tea  there  was  a  scene  at  the 
residence  of  the  attorney  and  part  of  it  was  load 
enough  for  the  servants  to  catch  on. 

"How  could  you  dare  speak  so  feelingly  of 
that  dreadful,  coarse-looking,  vicious,  low-lived 
hog!"  exclaimed  the  wife  in  passionate  and 
hand-wringing  promenade  up  and  down  the 
room. 

"Why,  now,  my  dear—"  began  the  lawyer- 
husband. 

''Don't  yon  dear  me.  You  used  all  the  phrases 
of  praise  ot  the  virtues  ofthat  coarse  thing  that 
you  ever  used  to  me — expressions  that  I  hew. 
sacred  to—"  and  she  burst  into  a  **boo-hoo" . 
that  threatened  to  attract  the  neighbors,  if  not 
the  police. 

*I  believe  you  are  in  love  with  that  homd 
creature,"  she  hissed  in  a  hoarse  contralto  be- 
tween her  set  teeth. 

*  Why,  don*t  you  know  Tve  got  to  do  the  best . 
I  can  to  impress  the  jury,"  said  he.    "If  1  told 
them  of  her  ugliness,  coarseness,  ignorance  and 
low  character  it  wouldn*t  be  venr— " 

"Then  you  weren't  telling  the  truth,"  she 
cried.  ^.    ^ 

"Well,  er— "  and  here  he  dropped  the  subject 
like  a  hot  poker  and  looked  sullen.  Then  pres- 
ently he  h*lf  moaned  out:  "I  was  expcc  ing  a 
greetinsr  with  some  little  happiness  in  it  when 
I  came  home  this  evening.  I  was  mighty  Incky 
toget  a  verdict  of  $.^.999.99  damages."  * 

"And  how  much  of  that  does  she  p«t /"asW 
his  wife,  inclining  her  head  sidewis^r  in  a  hal» 
doubting,  half  expectant  m  nner. 

"I  will  give  her  the  $999.99  and  keep  the 
f9,000,"  said  n.e.  .  .    . 

"Oh,  isn't  that  lovely,"  and  to  each  of  the  fonr 

words  she  took  a  skip  on  each  foot  alternately, 
and  at  "lovely"  flung  her  arms  around  his  neck 
and  covered  him  with  kisses.— 0*irf«ww/'  c«- 
quirer. 
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OfficUl  Report  of  Cases  Decided. 


Causes  on  the  general  docket  to  and  includ- 
ing No.  3465,  are  called  and  marked  submitted. 

Tuesday,  ^fay  fit,  1S96. 
General  Docket. 

2864.  Catherine  Weber  v.  Jacob  Beilter  et  al. 
Brror  to  the  circuit  court  of  Erie  county. 
Jud£[ineiit  affirmed. 

2878.  The  Trustees  of  the  Cincinnati  South- 
ern Ry.  Co.  V.  David  Banning  et  al.  Error  to 
the  circait  court  of  Hamilton  county.  Judg- 
ment affirmed. 

2884.  The  Ohio  Valley  Ry.  Co.  v.  Charlea 
Thompson  et  al.  Error  to  the  circuit  court  of 
Belmont  county.    Judgment  affirmed. 

2886.  Fred  Kranz  v.  Susan  C  Butler.  .  Brrof 
to  the  circuit  court  of  Erie  county.  Judgment 
affirmed. 

2889.  The  Western  Paper  Bag  Company  v. 
The  Friend  &  Foggy  Paper  Co.  Error  to  the 
circuit  court  of  Hamilton  county.  Jndgiuent 
affirmed,  it  not  appearing  but  the  judgment  of 
reversal  was  upon  the  ground  that  the  verdict 
was  against  the  weight  of  the  evidence.  The 
other  errors  assigned  not  passed  upon. 

2909.  William  Rush  et  al.  v.  John  Rush  et 
al.  Hrror  to  the  circuit  court  of  Ashland 
connty.    Judgment  affirmed. 

2914.  George  Pox  y.  Rice  Ervin  et  al.  Error 
to  the  circuit  court  of  Montgomery  connty. 
Judgment  affirmed. 

2955.  George'  A.  Chase  v.  The  Toledo  and 
Michigan  R.  R.  Co.  Hrror  to  the  circuit  court 
of  Lucas  county.    Judgment  affirmed. 

3356.  8.  B.  Woodward  v.  Charles  Medford. 
Error  to  the  circuit  court  of  Darke  county. 
Judgment  affirmed. 

8391.  The  State  ex  rel.,Hine  v.  George  L. 
Riker  et  al.  Error  to  the  circuit  court  of  Lake 
county.    Judgment  affirmed. 

3392.  David  Mulford  v.  Robert  Gardner  et 
al.  Error  to  the  circuit  court  of  Morrow  county. 
Judgment  affirmed. 

3785.  William  N.  Stilwell,  Executor,  v.  Laura 
J.  Cowens.  Error  to  the  circuit  court  of  Bel- 
mont counter.  Settled  and  dismissed  at  costs 
of  plaintiff  in  error. 

,  3914.  Lemuel  M.  Southern  v.  Grant  D.  Wil- 
liams. Error  to  the  circuit  court  of  Cuyahoga 
county.    Judgment  affirmeil. 

Hotioa  Docket. 

2420.  The  Pennsylvania  Company  v.  James 
McCann.  Motion  by  defendant  to  advance 
cause  No.  4619  on  the  general  docket.  Oral  ar- 
gument requested  by  plaintiff.  Motion  allowed. 
Briefs  to  be  filed  within  rules.  Request  for 
oral  argument  noted. 

2421.  H.  S.  Armstrong,  Assignee,  et  al.  v. 
Joseph  Speidel  Grocery  Co.  Motion  by  de- 
fendant to  advauce  cause  No.  431 1  on  the  gen- 
eral docket  Motion  allowed.  Briefs  to  be 
filed  within  rules. 


2422.  Daniel  S.  Wilder  et  al.  v.  David  E. 
Daniels  et  al.  Motion  by  plaintiff  to  advance 
cause  No.  4314  on  the  general  docket  Motioa 
allowed.  Briefs  to  be  filed  within  rules.  Re- 
quest for  oral  argument  noted. 

New  Cases. 

4542.'    Charles  A.  Gates,  Admr.«  v.  The  Tippe^ 
canoe  Stone  Co.  et  al.    Error  to  the  circuit 
court  of  Cuyahoga  counb^.     Day,  Lynch  &, 
Day;   Henderson,  Kline  &  ToUes  and  D.  A.  . 
Hollings  worth. 

4543.  The  Globe  Oil  Co.  v.  Charles  H.  Gard- 
ner. Error  to  the  circuit  court  of  Cuyahoga 
county.    Kline  &  Tolles ;  Bland  in  &  Rice. 

4544.  Andrew  Campbell  v.  Katie  Arn.  Error 
to  the  circuit  court  of  Brown  county.  G.  Bam- 
bach&  Son  and  White  &  Campbell;  W.  D. 
Young. 

4545.  William  Goodall  v.  The  Gerke  Brew- 
ing Co.  'Error  to  the  superior  court  of  Cincin- 
nati. Outcalt,  Granger  &  Hunt;  Kramer  & 
Kramer. 

4646.  Mary  G.  Caldwell  v.  The  City  of  Co- 
lumbus et  al.  Error  to  the  circuit  court. of 
Franklin  county.  Edmund  Smith  and  Jones  &. 
Jones ;  Barger,  Smith  &  Irvine. 

4547.  Howard  Miller  v.  Mamie  Busick.  Er- . 
ror  to  the  circuit  court  of  Licking  Co.  Kibler 
&  Kibler;  Saml.  M.  Hiinter. 

4548.  Eugene  Carlier  v.  Hugh  Breslin.  Er« 
ror  to  the  circuit  court  of  Brown  county.  Mc- 
Beth  &  Harrison ;  Thompson  &  Fite. 

4549.  Robinson  Reinoehl,  Admr.,  et'  al.  v.! 
Frank  Malone.  Error  to  the  circuit  court 
of  Holmes  countv.  D.  F.  Reinoehl ;  Stillwell 
&  Bailey. 

FIRST  DIVISION. 

JANUARY  TERM,  A.  D.  1895. 

Causes  assigned  for  oral  argument 
Wednesday,  June  ZL 

4340.  Israel  H.  Pendery  et  id.  v.  Albert  C 
Allen  et  al. 

2966.  The  Cleveland  City  Cable  Ry.  Co.  v.. 
Wm.  H.  Barriss. 

Friday,  June  7. 

2991.  The  Brooklyn  Street  R.  R.  Co.  v.  Hat- 
tie  A.  Kelley. 

2997.  The  Central  Ohio  R.  R.  Co.  et  at  v. 
Elizabeth  Beecher  et  al. 

Wednesday,  June  It. 

8004.  Andrew  Jackson  et  al.  v.  The  Akron 
Brick  Association. 

3006.  The  Metropolitan  Life  Ins.  Co.  v. 
Joanna  L.  Wood. 

Friday,  June  U- 

8024.  The  P.  P.  &  F.  Ry.  Co.  v.  Oliver  D.. 
Payne: 
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2898.  Horace  P.  Hussey  v.  The  Cherry  Val- 
ley Iron  Co. 

N.  B.  This  division  of  the  court  meets  in 
the  supreme  court  room  for  the  hearing  of 
causes  in  oral  argument  at  9  o'clock  A.  M.,  local 
time  (8:32  standard  time). 

SECOND  DIVISION. 

Wednesday,  June  6. 

2976.    The  L.  S.  &  M.  S.  Ry.  Co.  v.  Harvey 
P.  Piatt  et  al.,  Trui^tees. 
2988.    John  Ferris  v.  James  Anton  et  al. 

Friday,  June  7. 

3001.  Halleck.  Floyd  et  al.  v.  David  L.  Rike 
et  .al.,  Trustees,  et  al. 

3003.  Geo.  W.  Martin  v.  The  Village  of  Bond 
Hill. 

Wednesday,  June  12, 

3020.  The  W.  &.  L.  E.  R.  R.  Co.  v.  Augustine 
Horner. 

3021.  The  Adams  Express  Co.  v.  A.  G. 
Schwab  &  Bro. 

3479.  The  Adams  Express  Co.  v.  The  Her- 
man Keck  Mfg.  Co. 

Friday,  June  14' 

3039.  Thomas  Kendall  et  al.  v.  John  A.  Nash, 
Administrator. 

JJ856.  Wm.  P.  Harrison  v.  Joseph  S.  Bald- 
win. 

N.  B.  This  division  of  the  supreme  court 
nieets  in  the  hall  of  the  house  of  representa- 
tives for  the  hearing  of  causes  in  oral  argument 
at  9  o  clock  A.  M.,  local  time  (8:32  standard 
time). 


NEGLIGENCE. 

[  Supreme  Court  of  Ohio.] 

Coal  Co.  v.  Estibvbnard. 

Coal  mine  owtier—Duty  and  liability  of-- 
Rights  and  negligence  oj  miner — When 
knowledge  prevents  recovery — How  jury 
should  be  charged, 

1.  It  is  the  duty  of  the  owner,  agent,  or 
operator  of  a  coal  mine  to  keep  a  supply  of 
timber  constantly  on  hand,  and  to  deliver  the 
same  to  the  working  place  of  the  miner,  and 
a  failure  so  to  do  is  negligence  on  his  part, 
and  if  an  injury  is  proximatelv  caused  thereby, 
an  action  will  lie  to  recover  damages  therefor. 

2.  A  sufficient  supply  of  timber  having 
been  delivered  to  the  working  place  of  a 
miner,  it  is  his  duty  to  securely  prop  the  roof 
of  such  wprkhig  place,  and  if  he  fails  to  do 
so,  and  thereby  sustains  injury,  he  is  guilty  of 
such  negligence  as  will  prevent  a  recovery 
therefor. 


8.  If  a  miner  props  the  roof  of  his 
working  place  until  he  regards  it  safe. 
and  then  enters,  or  remains  therein,  and 
is  injured  by  stones  or  other  materials  falling 
from  such  roof,  in  consequence  of  his  mistake 
in  judgment  as  to  its  safety,  he  cannot  sustain 
an  action  for  such  injury. 

4.  One  who  enters  or  remains  in  the  room 
of  a  coal  mine,  knowing  the  roof  thereof  to 
be  unsafe,  or  having  the  means  at  hand  of 
knowing  the  unsafety  of  such  roof,  is  guiltj 
of  such  negligence  as  will  prevent  a  recovery 
for  any  injury  he  may  sustain  by  the  falling  of 
such  roof. 

5.  If  one  party  has  been  negli^^ent,  and  the 
other  party  has  knowledge  thereof,  or  is 
chargeable  with  such  knowledge,  he  must 
thereafter  act  with  reference  to  such  negli- 
gence, and  cannot  shut  his  eyes  and  claim  that 
he  relied  upon  a  proper  performance  of  duty 
by  the  other  party. 

6.  The  charge  of  the  court  to  tl:e  jury 
should  not  be  as  to  abstract  propositions  of 
law,  but  should  be  confined  to  the  law  ap- 
plicable to  the  facts  of  the  case  which  the  e\'i- 
dence  t-  nds  to  establish,  and  the  attention  of 
the  jury  should  be  called  to  the  controlling 
point  or  points  of  the  case,  so  that  the  ver- 
dict may  not  be  founded  upon  unimportant 
matters. 

(Decided  May  14,  1895.) 

Error  to  the  circuit  court  of  Belmont 
county. 

The  plaintiff  below,  Gustave  Estiev- 
enard,  avers  in  his  petition  that  he  was 
working  in  the  employ  of  the  coal  com- 
pany, defendant  below,  digging  coal  in 
its  mine,  by  its  command  and  direction, 
in  room  No.  1,  and  while  so  working 
near  quitting  time  in  the  evening  of 
August  29,  1892,  a  large  mass  of  soap 
stone  fell  upon  him  from  the  roof  of 
said  room ;  that  the  fall  of  said  stone 
was  caused  by  the  dangerous  and  inse- 
cure condition  of  the  roof  of  said 
room  at  said  point,  by  reason  of  its  hav- 
ing gradually^  separated  and  broken 
away  from  the'  mass  above  it,  and  all  of 
which  was  caused  by  the  carelessness 
and  negligence  of  the  said  defendants  in 
failing  to  furnish  timber  and  props  to 
properly  sustain  and  secure  said  roof. 

The  plaintiff  says  he  was  ignorant  of 
the  dangerous  condition  of  said  roof. 
and  the  condition  of  said  stone,  and  was 
without  fault  or  negligence  on  his  part 
in  the  premises,  and  by  the  falling  of 
said  stone  his  left  foot  and  ankle  and  the 
bones  thereof  were  mashed  and  crushed, 
and  both  bones  of  the  left  leg  broken 
above  the  ankle  joint. 
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The  plaintiff  further  avers  that  he 
suffered  great  pain  and  was  permanently 
injured,  and  prays  damages. 

The  answer  of  the  defendant  below  is 
as  follows: 

"The  defendant  admits,  for  the  pur- 
poses of  this  suit,  that  it  is  a  partnership 
as  stated  in  the  peiitior,  and  that  it 
holds  property  in  the  county  of  Bel- 
mont; and  admits  that  it  is  the  owner 
of  a  coal  mine,  as  stated  in  the  petition, 
and  that  the  plaintiff,  on  the  29th  day  of 
August,  1892,  was  working  in  the  em- 
ploy of  the  defendant,  and  that  while  so 
employed  he  received  some  injury  from 
the  falling  of  a  stone  upon  him  from  the 
roof  of  the  room  in  which  he  was  work- 
ing. 

"And,  except  as  hereinbefore  ad- 
mitted and  qualified,  defendant  denies 
each  and  every  allegation  in  the  petition 
contained." 

The  case  was  tried  to  a  jury,  a  verdict 
returned  in  favor  of  plaintiff  below,  a 
motion  filed  for  a  new  trial,  on  the 
ground  among  others  that  the  court 
erred  in  its  charge  to  the  jury,  and  in 
refusing  to  charge  as  requested  by  the 
defendant  below.  This  motion  was 
overruled  and  judgment  entered  on  the 
verdict,  to  all  of  which  defendant  below 
excepted.  The  circuit  court  affirmed 
the  judgment  of  the  common  pleas. 
Thereupon  a  petition  in  error  was  filed 
in  this  court  to  reverse  both  judgments 
below.  . 

N,  K.  Kennon,  for  Plaintiff  in  Error. 

/  W,  Shannon  and  C,  L,  Weans,  for 
Defendant  in  Error. 

BURKET,  J. 

This  action  is  brought  under  the  lat- 
ter part  of  section  6871.  Revised  Stat- 
utes, Which  reads  as  follows:  "The 
owner,  age»t,  or  operator  of  every  coal 
mine  shall  keep  a'supply  of  timber  con- 
stat tly  on  hand,  and  shall  deliver  the 
same  to  the  working  place  of  the  miner, 
and  no  miner  shall  be  held  responsible 
for  accidents  which  may  occur  in  mines 
where  the  provisions  of  this  section 
have  not  been  complied  with  by  the 
owner,  agent,  or  operator  thereof." 

By  anofher  part  of  the  same  section 
it  is  made  the  duty  of  the  miner,  **  to  se- 
curely  prop  the  roof  of  any  working 


place  under  his  control,"  under  a  pen- 
alty of  fifty  dollars  fine  or  thirty  days  in 
jail,  or  both,  if  he  intentionally  and 
willfully  neglects  or  refuses  to  perform 
such  duty. 

Under  this  section  of  the  statute  it'te 
the  duty  of  the  owner,  agent  or  operator 
to  keep  a  supply  of  timber  constantly 
on  hand,  and  to  deliver  the  same  to  the 
working  place  of  the  miner;  and  it  is 
the  duty  of  the  miner  to  securely  prop 
the  roof  of  any  working  place  under  his 
control.  The  duty  of  each  party  is  clearly 
defined  by  the  statute,  and  for  a  neglect 
of  such  duty  by  either,  resulting  in  an 
injury  to  the  person  or  property  of  the 
other,  an  action  will  lie. 

The  statute  makes  it  the  duty  of  the 
owner,  agent  or  operator  to  have  the 
timber  constantly  on  hand,  and  to  de- 
liver it  to  the  working  place  of  the 
miner ;  and  hence  the  miner  is  not  con- 
cerned as  to  the  manner  in.  which  the 
delivery  is  made.  All  he  has  to  prove 
to  make  his  case,  as  .to  that  point,  is  that 
in  fact  the  delivery  was  not  made.  He 
is  not  required  to  ask  for  the  timber,  or 
to  give  any  notice.  It  is  his  right  to 
have  the  timber  delivered  at  his  working 
place  at  all  times  without  request 
on  his  part,  and  without  notice  to 
any  one;  and  a  failure  on  the  part 
of  the  owner,  agent  or  operator  to  so 
deliver  timber  to  the  working  place  of 
the  miner,  is  negligence,  and  it  injury  is. 
thereby  proximately  caused  to  the  miner, 
an  action  will  lie  therefor.  Of  course 
only  such  quantity  of  timber  need  be  de- 
livered from  time  to  time,  as  the  miner 
may  in  fact  need  to  securely  prop  the 
roof  of  his  room. 

While  the  charge  of  the  court,  as  to 
the  negligence  of  the  defendant  below, 
is  much  more  lengthy  than  necessary, 
and  embraces  considerations  not  within 
the  statute,  it  is,  except  as  to  one  partic- 
ular, more  favorable  to  plaintiff  in  error 
than  the  statute  warrants,  and  therefore 
the  company  cannot  complain. 

Upon  the  question  of  contributory  neg- 
ligence, the  court  charged  the  jury  as  fol- 
lows: 

"  If  the  plaintiff  was  negligent,  which 
contributed-  to  his  own  injury,  even  in 
the  slightest  degree,  then  in  that  case,  he 
cannot  recover  in  this  action,  although 
you   may    find  that  the  defendant  was 
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negligent,  and  that  its  negligence  was  the 
proximate  cause  of  the   injury   of    the 
plaintiff.    The  law  requires  the  plaintifiF 
to  use  all  ordinary  care  to  avoid  any  in- 
jury to  himself;  that  is,  such  care  as  an 
ordinarily  prudent  and  careful  man  would 
have  us  do  under  like  or  similar  circum- 
stances.   You  are  to  measure  the  care 
that  he  did  use,  as  you  shall  find  it  from 
the  testimony,  by    the  standard  that  I 
have  given  you  in  charge — that  is,  the 
care  that  an  ordinary  prudent  and  care- 
ful man  would  have  used  under  like  cir- 
cumstances.    In  determining  this  ques- 
tion, gentlemen,  you  are  to  look  to  all 
the  evidence  ;    look .  to  the    knowledge 
that  the  plaintiff  iiad  of  this  particular 
mine;    look  to  the  knowledge  that  he 
had    of  the  character  of   this    roof;  ot 
what  it  was  composed,  its  liability    to 
slips,  or  the  liability  of  the  stone  to  fall. 
Look  to  that,  and  also  look  to  the  knowl- 
edge— as  you  may  find  it  from  the  evi- 
dence— that  he  may  have  had  as  to  the 
condition  of  this  roof  on  Friday^  when 
he  left  the  mine.     Also,  look  to  the  evi- 
dence in  determining  what  he  knew  of 
its  condition  on  Monday,  at  the  time  he 
set  up  these  posts,  in  determining  whether 
an  ordinarily  prudent  and  careful  man 
would  have  gone  under  this  stone  at  the 
time  of  the  happening  of  this  accident 
It  is  claimed  by  plaintiff  that  he  was  in- 
jured some  little  time  after  these  posts 
had  been  set ;  that  he  went  under  this 
'  particular  stone  that  fell,  and  between 
these  pasts,  to  get  a  sledge,  preparatory 
to  going  home;  that  while  stooping  over 
to  pick  \p  this  sledge,  this  stone  fell, 
and  he  was  injured  thereby.    You  are  to 
measure  his  conduct  at  the  time  of  the 
accident,   with  the  knowledge  that  he 
possessed  before  that  time;  consider  that, 
and  look  at  his  conduct  at  the  time  of 
the  happening  of  this  accident. 

"  It  would  not  be  sufficient  to  defeat, 
the  plaintiff  in  this  case  to  show  that  he 
was  negligent  at  a  time  prior  to  the  hap- 
pening of  the  accident,  unless  such  neg- 
ligence contributed  to  his  own  injury. 
Look  then,  gentlemen,  to  all  the  circum- 
stances that  have  been  proved  that  bear 
upon  this  particular  question.  If  you 
are  not  satisfied  by  a  preponderance  of 
the  evidence  that  the  plaintiff  is  guilty 
of  negligence,  which  contributed  to  his 


in  these  instructions — ^and  if  you  are 
satisfied  that  the  defendant  was  guilty  of 
negligence,  and  that  such  negligence  was 
the  proximate  cause  of  his  injury,  then 
in  that  case,  the  plaintiff  will  be  entitled 
to  recover. 

*'  But,  if  upon  the  other  hand,  you  are 
are  not  satisfied  that  the  defendant  wks 
guilty  of  negligence  under  the  instruc- 
tions I  have  given  you,  or  if  you  are  sat- 
isfied that  it  was  and  are  not  satisfied 
that  such  negligence  was  the  proximate' 
cause  of  the  injury  which  plaintiff  ha3 
sustained,  or  if  you  are  satisfied  that  it 
was  the  proximate  cause  of  his  injury, 
and  you  are  satisfied  by  a  preponderance 
of  the  evidence,  that  the  plaintiff  was 
negligent  and  that  such  neglig^ence  con- 
tributed to  his  own  injury,  even  in  the 
slightest  degree,  then  in  that  case,  your 
verdict   should  be  for  the    defendant." 

To  this  part  of  the  charge,  so  far  as  it 
goes«  the  plaintiff  in  error  has  no  cause 
for  complaint.  Plaintiff  in  error  claims, 
however,  that  while  this  part  of  the  charge 
is,  in  the  abstract  as  favorable  as  it  could 
ask,  it  does  not  go  tar  enough  to  meet 
the  facts  of  the  case,  and  that  the  real 
controversy  was  not  submitted  to  the 
jury  by  the  court  in  its  charge. 

The  defense  to  the  action  rested  princi- 
pally upon  the  application  of  the  doctrine 
of  contributory  negligence.  The  plain- 
tiff avers  in  his  petition  that  he  was 
without  fault  or  negligence  in  the  prem- 
ises. This  allegation  is  denied  in  the 
answer,  and  thus  issue  is  fairly  joined 
upon  the  question  of  negligence  on  part 
of  plaintiff  below.  While  the  issue,  as 
to  plaintiff's  contributory  negligence,  is 
thus  made  up  by  the  averment  in  the 
petition  and  denial  in  the  answer,  the 
course  of  trial  and  proof  remained  the 
same  as  if  the  answer  had  averred  con- 
tributory negligence,  and  the  reply  had 
denied  the  same. 

Plaintiff  in  error,  defendant  below, 
claims  that  the  testimony  established,  or 
strongly  tended  to  establish  the  following 
facts : 

.  "  The  defendant  was  engaged  in  oper- 
ating a  coal  mine,  employing  about  300 
miners.  Trains  of  cars  were  hauled  into 
the  mine,  through  its  main  entry,  hy 
means  of  an  endless  chain.  From  this 
main  entry,  and  upon  either  side  of  iff 
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opened  the  various  rooms  in  which  the 
miners  were  engaged  in  digging  the  coal. 
Empty  cars  were  hauled  Ironi  the  main 
entry  through  these  passages  to  the 
various  rooms,  and  the  loaded  cars  were 
taken  therefrom  by  a  mule  hitched  to  the 
cars,  which  were  in  charge  of  a  driver, 
whose  duties  were  to  deliver  such  cars  to 
the  room  of  a  miner,  and  to  take  there- 
from to  the  main  entry  the  cars  which 
the  miner  had  loaded  with  coal.  The 
plaintiff  was  injured  about  3  o'clock  in 
the  afternoon,  on  Monday,  August  29,  by 
a  stone  which  fell  upon  his  foot  from  the 
roof  of  his  room.  He  was  thirty-three 
years  of  age,  was  a  practical  coal  miner, 
and  had  worked  in  this  mine  about  two 
years.  The  stone  which  injured  him  fell 
near  the  second  post  back  from  the  face 
of  the  coal  on  the  left  hand  side  of  the 
track,  which  is  located  near  the  center  of 
the  room,  and  used  for  the  passage  of  coal 
cars* 

•*At  the  time  of  the  accident  plaintiff's 
room  was  well  posted/    The  stone  which 
injured  him  weighed  about  100  to  150 
pounds.     The  plaintiff  and  his  brother, 
Emil  Estievenard,  were  working  in  the 
room  at  the  time  of  the  accident.  These 
two  men  had  opened  the  room,  had  done 
all  the  work  therein  since  it  was  opened, 
and  had  sole  charge  and  control  over  the 
room.     It  was  the  duty  of  the  plaintiff 
and  his  brother  to  post  the  room,  and  the 
manner  in  which  they  posted  it  for  their 
owB  safety,  or  other  purposes,andthe  man- 
ner in  which  the  coal  was  mined  was  a 
matter  which  was  controlled  by  the  judg- 
ment of  the  plaintiff  and  his  brother. 
They   also  went   to  work    whep  they 
pleased  and  used  their  own  convenience 
as  to  when  they  ceased  to  wqrk.    The 
furnishing  and  preparation  of  the  room 
itself  was  a  part  of  the  work  which  these 
miners  were  employed  to  perform,  and 
the  time  during- which  they  worked,  and 
the  manner  in  which  they  prepared  the 
place  in  which  to  work,  as  well  as  the 
manner  in  which  they  mined  the  coal 
in  their  room,  was  left  entirely  to  their 
own  judgment.  •  The  room    had  been 
driven  by   these    miners  about  twenty 
feet  from  the  turn  and  it   was  about 
^ghteen  feet  wide.    They  went  to  work 
on  Friday  morning  about  .  six  o'clock 
and  worked  until  about  twelve  o'clock  on 
"^t  day,  then. they  ceased   work  be- 


cause the  mines  did  not  run  upon  the 
afternoon  of-  Friday. 

"The  mines  were  idle  all  day  Saturday 
and  all  day  Sunday,  and  plaintiff  and  hii^ 
brother  went  to  work  in  this  room  on 
Monday  morning  about  6  o'clock,  and 
worked  until  about  the  time  plaintiff  was 
injuried.  On  Friday  morning  there  were 
no  posts  in  the  room,  and  the  plaintiff 
asked  the  driver  on  three  or  four  occasions 
for  posts.  He  knew  he  needed  one  in 
order  to  secure  the  roof  of  his  room ;  but 
he  received  none,  and  he  and  his  brother 
continued  working  in  the  room  all  of 
Friday,  until  12  o'clock.  Plaintiff  testi- 
fies that  he  would  have  set  a  post  on  Fri- 
day at  the  place  where  the  stone  fell,  as 
the  roof  was  likely  to  fall  by  Monday  if 
it  was  not  supported.  Plaintiff  asked  the 
driver  for  props  about  6  o'clock  on  Mon- 
day morning,  the  day  of  the  accident, 
when  he  first  went  to  his  room.  After- 
wards plaintiff  and  his  brother  went  into 
the  passageway  upon  which  his  room 
opened,  through  the  room  of  Louis  Souil- 
lard,  and  found  two  posts  which  they  set 
up  in  their  room  on  the  left  of  the  track 
and  about  three  feet  from  the  face  of  the 
coal,  and  on  the  same  side  of  the  track 
drove  the  room  four  feet  into  the  coal. 
About  12  o'clock  they  went  into  the  room 
of  their  neighbor,  Louis  Souillard,  and 
were  told  by  him  to  take  what  posts  they 
needed.  They  took  two  posts  from  those 
in  Souillard's  room,  and  set  them  upon 
the  left-hand  side  of  the  track  at>out  three 
feet  behind  the  two  posts  which  they  had 
set  on  that  day. 

"The  plaintiff's  brother,  Emil  Estieve- 
nard, testifies  that  he  sounded  the  stone 
which  fell,  the  first  thing  on  entering  the 
room  about  six  o'clock  on  Monday  morn- 
ing and  it  sounded  loose ;  that  he  there- 
after repeatedly  sounded  the  stone  and 
that  after  the  four  posts  were  set  on  Mon- 
day, he  thought  the  roof  and  the  stone 
were  safe,  though  the  stone  was  a  little 
loose.  The  plaintiff  also  testifies  that 
prop's  were  delivered  into  his  room ;  that 
he  unloaded  them  from  the  car  and  threw 
them  to  one  side;  that  after  he  set  the 
four  posts  he  thought  he  was  in  security 
or  safe;  and  that  he  had  no  need  of  other 
posts. 

"That  stones  of  the  size  and  kind  which 
injured  plaintiff  are  almost  constantly 
falling  throughout  the    mine^  and  the 
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proper  and  careful  propping  of  a  room  will 
not  prevent  this." 

Under  this  state  of  facts,  defendant  be- 
low claimed  that  plaintiff  below  was 
guilty  of  such  contributory  negligence  as 
to  prevent  a  recovery,  and  the  court  was 
requested  t<5  give  the  following .  separate 
charge  to  the  jury: 

"1.  If  a  part  of  the  roof  of  the  room  in 
which  plaintiff  worked  was  unsafe  and 
liable  to  iall,  and  props  were  needed  for 
its  support,  and  the  defendant  neglected 
to  furnish  the  props  when  needed,  and 
the  plaintiff  knew  the  roof  was  in  that 
unsafe  condition,  and  remained  in  the 
room  or  otherwise  exposed  himself  to  the 
danger  from  the  fall  of  the  roof,  .when  he 
could  have  left  the  room,  then  plaintiff 
cannot  recover  in  this  case. 

"2.  If  a  part  of  the  roof  of  the  room 
in  which  plaintiff  worked  was  unsafe  and 
liable  to  fall,  and  props  were  needed  for 
its  support,  and  the  defendant  neglected 
to  furnish  the  props  when  needed,  and  the 
plaintiff  had  the  means  of  knowing  the 
roof  was  in  that  unsafe  condition,  and  re- 
mained in  the  room  or  otherwise  exposed 
himself  to  the  danger  from  the  fall  of  the 
roof,  when  he  could  have  left  the  room, 
then  plaintiff  cannot  recover  in  this  case. 

'*8.  Under  the  most  careful  circum- 
stances mining  coal  is  attended  with  dan- 
ger, and  persons  engaged  therein  are  pre- 
sumed to  incur  the  risks  incident  thereto, 
and  if  the  plaintiff  in  this  case  knew,  or 
had  the  means  of  knowing,  that  a  part  of 
the  roof  of  the  room  in  which  he  worked 
was  unsafe  and  liable  to  fall,  he  cannot 
recover  in  this  case. 

"4.  If  the  defendant  in  this  case  neg- 
lected to  furnish  props  at  the  room  in 
which  plaintiff  worked,  and  the  roof  of 
the  room  was  in  a  dangerous  condition, 
and  the  plaintiff  knew  its  condition,  then 
plaintiff  cannot  recover  in  this  case. 

"5.  If  the  plaintiff  knew  the  dangerous 
condition  of  the  roof  of  the  room,  and 
continued  in  the  service  in  the  room,  or 
remained  therein,  he  cannot  recover  in 
this  case. 

*'t).  If  the  plaintiff  knew  of  the  unsafe 
or  dangerous  condition  of  the  roof  of  the 
room  in  which  he  was  at  work,  then  he 
cannot  recover  in  this  case. 

*7.  If  the  defendant  in  this  case  neg- 
lected to  furnish  props  at  the  room  in 
which  plaintiff  worked,  and  theroof  of  the 


room  was  in  a  dangerous  condition, 
and  the  plaintiff  had  the  means  of  know- 
ing that  the  roof  was  in  a  dangerous  con- 
dition, then  the  plaintiff  cannot  recover 
in  this  case. 

*'8.  It  the  defendant  in  this  case  neg- 
lected to  iumish  props  at  the  room  in 
which  plaintiff  work^,  and  the  roof  of 
the  room  was  in  a  dangerous  condition, 
and  the  plaintiff,  by  the  exercise  of  ordi- 
nary care,  could  have  discovered  the  dan- 
gerous condition  of  the  roof  of  the  room, 
then  the  plaintiff  cannot  recover  in  this 
case. 

"9.  If  the  plaintiff,  by  the  exercise  of 
ordinary  care,  could  have  ascertained  that 
the  part  of  the  roof  which  fell  and  injured 
him  was  in  an  unsafe  condition  and  liable 
to  fall,  and  exposed  himself  to  the  danger 
by  going  thereunder,  he  cannot  recover 
in  this  case. 

"10.  If  the  plaintiff  knew  or  had 
reason  to  apprehend  that  it  would  be 
risky  to  go  under  this  stone  referred  to 
in  the  testimony,  that  fell  on  the  plaintiff, 
and  with  this  apprehension  and  knowl- 
edge he  took  the  risk,  he  cannot  recover 
of  the  defendant. 

"  11.  If  the  plaintiff  knew  or  had  the 
means  of  knowing  that  the  stone  which 
fell  and  injured  the'  plaintiff  was  loose 
and  liable  to  fall,  and  went  under  the 
stone,  then  plaintiff  cannot  recover  in 
this  action. 

*'12.  That  if  the  plaintiff,  at  the 
time  he  was  injured,  was  acting  by  his 
own  judgment,  uncontrolled  by  any  one 
connected  with  that  mine,  and  if  it  was 
his  duty  to  have  determined  whether  or 
not  the  roof  of  the  mine  was  safe  to 
work  under,  and  if  the  plaintiff  was  in- 
jured by  his  misjudgment,  or  negligence, 
he  cannot  recover  in  this  action,  and 
your  verdict  should  be  for  the  defend- 
ant." 

These  requests  were  all  pertinent  to 
the  case  upon  the  facts  as  claimed  by 
defendant  below,  and  which  were  sub- 
stantially conceded  by  plaintiff  below, 
and  were  all  sound  law  when  applied  to 
such  facts.  The  plaintiff  below  was  un- 
der obligation  to  use  ordinary  care  for 
his  own  safety.  Whatever  he  knew,  or 
ought  to  have  known,  and  failed  to  act 
upon  with  ordinary  care  for  his  own 
safety,  constituted  such  negligence  on 
his  part,  as  would  prevent  a  recovery. 
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To  warrant  a  recovery,  it  must  appear 
that  the  injury  was  caused  by  the  want  of 
ordinary  care  on  part  of  the  employer, 
and  the  injury  is  not  so  caused,  when  it 
is  caused  by  the  want  of  ordinary  care 
on  part  of  the  employer,  combined  with 
i^ant  of  ordinary  care  on  part  of  the 
employee.  If  it  took  the  want  of  ordi- 
nary care  of  both  the  employer  and  em- 
ployee to  produce  the  injury,  both  are  at 
fault,  and  there  can  be  no  recovery  by 
either.  Where  both  parties  are  negli- 
gent, and  the  injury  is  caused  by  such 
combined  with  negligence,  there  can  be 
no  recovery  by  either  party.  Railroad 
Co.  v.  Transportation  Co.,  82  Ohio  St., 
116,  147;  Railroad  Co,  v.  ElHott,  28  Ohio 
St.,  840 ;  Kerwhacker  v.  Railroad  Co,.  8 
Ohio  St.,  172;  Timmons  v.  Railroad  Co,, 
6  Ohio  St.,  105. 109. 

If  the  employer  has  been  negligent, 
either  by  omission  or  commission,  and 
the  emyloyee  knows  of  such  negligence, 
or  ought  to  have  known  thereof,  he 
must  act  with  reference  thereto,  and  can- 
not .shut  his  eyes  and  say  that  he  relied 
upon  the  employer  performing  his  du- 
ties. As  to  whether  the  employee  was 
negligent,  his  actions  should  be  judged 
by  the  facts  as  they  existed,  within  his 
knowledge,  or  within  vjhat  he  ought  to 
have  known,  at  the  time  he  acted  or 
failed  to  act;  and  the  previous  negligence 
of  the  employer,  which  was  known  to 
the  employee,  or  ought  to  have  been 
known  by  him,  will  not  excuse  him. 

In  the  case  at  bar,  the  failure  to  fur- 
nish props  at  the  -working  place  of  the 
plaintiff  below,  was  negligence  on  the  part 
of  defendant  below;  but  if  plaintiff 
knew  of  this  negligence,  or  ought  to 
have  known  thereof,  and  remained  in 
the  room,  knowing  the  roof  to  be  dan- 
gerous, his  injury  was  directly  caused  by 
his  own  negligence  in  remaining  in  a 
room  known  to  be  dangerous,  and  not 
hy  defendant's  negligence  in  failing  to 
furnish  props. 

Again,  if  the'  plaintiff  below  obtained 
sufficient  props  from  another  room,  and 
therewith  propped  his  room,  until  he  re- 
garded it  safe,  and  then  entered  the 
room  and  was  injured,  such  injury  was 
not  caused  by  the  failure  of  defendant  be- 
low to  furnish  props,  but  by  the  error  in 
Judgment  of  plaintiff  below  in  believing 
he  had  set  up  sufficient  props  to  make 


the  roof  safe.  Defendant  below  should 
not  be  charged  with  this  error  in  the 
judgment  of  the  plaintiff  below.  Even 
though  defendant  below  failed  to  furnish 
props  and  was  therein  negligent,  yet  if 
plaintiff  below  knew  that  the  room  was 
dangerous,  or  ought  to  have  known  it, 
and  with  this  knowledge  walked  into  the 
room,  his  injury  was  caused  by  his  own 
recklessness,  and  not  by  the  failure  to 
furnish  props.  This  was  not  a  case  in 
which  the  employer  was  to  furnish  a  safe 
place  for  the  workman,  but  a  case  in 
which  the  workman  made  his  own  place 
in  which  to  work,  and' the  duty  of  the 
employer  ended  with  furnishing  props 
at  the  working  place  of  the  miner.  The 
miner  is  charged  by  statute  with  keep- 
ing his  working  place  safe  for  himself, 
and  all  others  coming  thereto.  If  he 
neglects  this  duty,  with  props  at  hand, . 
and  fails  to  keep  his  working  place  safe, 
and  is  injured  thereby,  it  is  his  own  fault 
or  misfortune,  and  not  the  fault  of  his 
employer. 

The  defect  in  the  charge,  on  the  ques- 
tion of  contributory  negligence  is,  that 
it  is,  in  the  abstract,  dealing  with  gener- 
alities, and  failing  to  deal  with  the  facts 
of  the  cas^  as  claimed  by  the  parties. 
Defendant  below,  by  its  requests,  urged  the 
court  to  say  to  the  jur>'  that  certain  facts, 
if  found  by  the  jury,  would  prevent  a  re- 
covery; but'  the  court  refused  to  say 
what  acts  on  part  of  plaintiff  would  de- 
feat a  recovery,  and  contented  itself  by 
telling  the  jury  to  look  at  all  the  evidence, 
to  look  at  the  knowledge  of  plaintiff,  to 
look  at  his  acts  and  conduct,  etc.,  with- 
out telling  them  what  use  to  make  of 
such  looking,  or  of  the  result  thereof. 

The  charge  of  the  court  to  the  jury 
should  not  be  in  the  abstract,  but  in  the 
concrete,  applicable  to  the  particular 
facts  of  the  case  on  trial.  Usually  the 
court  shoxild  say  to  the  jury  that  the 
facts  as  claimed  by  the  plaintiff,  if  found 
to  be  true,  do  or  do  not  constitute  negli- 
gence on  his  part.  In  like  manner  the 
court  should  say  to  the  jury,  that  the 
facts  claimed  by  the  defendant,  if  found 
to  be  true,  do  or  do  not  constitute  con- 
tributory negligence.  Every  case  turns 
upon  very  few  controlling  facts,  usually 
but  one  or  two,  and  whichever  way  these 
are  found  by  the  jury, "the  verdict  should  ' 
go.    The  attention  of  the  jury  should  be 
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called  to  these  controlling  facts  with  an 
instruction  to  return  their  verdict  as  they 
shall  find'  such  facts.  If  the  criterion  in 
the  case  is  ordinary  care,  which  is  usu- 
ally defined  to  be  *'such  care  as  a  reason- 
ably prudent  and  careful  man  would  ex- 
ercise under  the  same  or  similar  circum- 
stances/' more  satisfactory  results  can 
usually  be  obtained  by  the  court  saying 
ing  to  the  jury,  as  a  matter  of  law,  (if 
the  facts  make  it  a  question  of  law  for 
the  court ),  what  under  the  circumstances 
of  the  case  on  trial,  would  constitute 
such  ordinary  (care.  It  would  then  be 
very  easy  for  the  jury  to  find  the .  facts 
and  return  a  verdict  accordingly,  liin 
a  particular  case  it  is  not  a  question  of 
law  for  the  court,  as  to  what  would  con- 
stitute ordinary  care,  the  jury,  by  a  spe- 
cial verdict,  might  find  and  say  what 
care  a  reasonably  prudent  and  careful 
man  should  have  exercised  under  the 
circumstances  of  that  case,  and  then  find 
what  care  the  party,  did  in  fact  exercise, 
or  omit  to  exercise,  and  upon  such  find- 
ings, the  court  would  be  enabled  *to  pass 
an  intelligent  judgment,  and  all  parties 
would  be  advised  as  to  the  red  facts 
upon  which  the  verdict  is  founded,  in- 
stead of  guessing  that  it  is  founded  upon 
a  **  consideration  of  all  the  surrounding 
facts  and  circumstances/' 

The  question  as  to  what  care  a  reason- 
bly  prudent  and  careful  man  would  exer- 
cise under'  the  circumstances  of  the 
particular  case  on  trial,  is  either  a  ques- 
tion' for  the  court  or  jury,  and  it  would 
aid  justice  to  have  it  found  and  brought 
into  the  record,  either  in  the  charge  or 
in  the  verdict,  so  as  to  permit  its  review 
on  motion  for  a  new  trial,  or  on  error. 

To  make  "such  care  as  a  reasonably 
careful  and  prudent  man  would  exercise 
under  the  same  or  similar  circumstances," 
the  criterion  or  standard  by  which  the 
acts  and  conduct  of  parties  are  to  be 
judged,  without  ascertaining  what  care 
such  reasonable  man  would  exercise 
under  the  particular  facts  of  the  case  on 
trial,  is  to  judge  men's  acts  and  conduct 
by  an  unknown  intangible  criterion 
about  which  every  man  on  the  jury 
would,  at  first  blush,  be  likely  to  have 
different  views. 

To  require  the  jury  to  consider  this 
matter,  when  it  is  not  a  question  for  the 
court,  would  induce  deliberation,  to  first 


define  and  establish  the  proper  criterion 
or  standard  for  that  case,  and  then  to 
square  the  acts  and  conduct  of  the  parties 
with  such  criterion.  Many  hasty  and 
ill-considered  verdicts  might  thus  be 
avoided. 

Exception  was  also  taken  to  the  follow- 
ing part  of  the  charge  as  given  to  the 
jury : 

**It  is  not  necessary,  gentlemen,  for 
you  to  find  that  the  n^ligence  of  the 
defendant  was  the  sole  cause  of  the  in- 
jury that  the  plaintiff  has  sustained ;  if 
the  negligence  of  the  defendaik  con- 
curred in  producing  this  injury,  without 
which  plaintiff  would  not  have  sustained 
the  injury,  or  the  stone  would  not  have 
fallen  upon  him,  then  in  that  case  you 
will  be  warranted  in  finding  that  the 
injury  was  cajused  by  the  negligence  of 
the  defendant." 

This  is  not  sound  law.  .If  the  negli- 
gence of  the  defendant  below  was  not  the 
sole  cduse  of  the  injury,  and  the  injury 
was  produced  by  the  negligence  pf  de- 
fendant concurring  with  the  negligence 
of  the  plaintiff  (and  there  was  no  other. 
negligence  with  which  to  concur),  then 
the  injury  was  not  caused  by  the  negli- 
gence of  defendant,  but  by  the  concur- 
rent negligence  of  both  plaintiff  and  de- 
fendant, and  in  such  case  there  can  be  no 
recovery  by  either  party. 

For  the  errors  aboye  pointed  out,  the 
judgments  below  are  reversed,  and  the 
cause  remanded,  to  the  court  of  common 
pleas  for  a  new  trial. 

Judgment  reversed. 

(To  appear  in  52  Ohio  St.) 


[Supreme  Court  of  Ohio.1 
Dew  bt  ai«.  v.  Rbid  ht  au 

1.  While  the  appropriate  remedy  for  the 
contest  of  a  will  is  now  by  civil  action,  the 
rules  of  pleadings  and  procedure  under  the 
code,  when  inconsistent  with  special  statutory 
provisions  relating  to  such  contests,  are  tnap- 
pUc(ible,  and  the  action  must  be  conducted  in 
conformity  with  such  special  provisions. 

2.  The  issue  to  be  made  up  and  tried  in 
such  actions,  having  been  prescribed  by  stat- 
ute, cannot  be  varied  or  restricted  by  aver- 
ments in  the  pleadings,  but  must  be  the  same, 
whether  made  up  by  the  pleadings,  or  by  an 
order  on  the  jouhial  of  the  court,  vis :  "whether 
the  writing  produced  is -the  last  will  or  codicil 
of  the  tesUtor,  or  not" 
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3.  Upon  the  trial  of  that  issue,  any  compe- 
tent evidence  tending  to  prove  that,  for  any 
reason,  the  instrument  in  contest  is  not  the 
valid  will  of  the  testator,  is  admissible,  and 
should  receive  proper  consideration  bj'  the 
jury,  although  the  specific  ground  of  contest 
to  which  the  evidence  relates  is  not  alleged  in 
the  petition. 

4.  It  is  error  to  permit  counsel,  in  argument 
to  the  jurv,  to  read  from  a  deposition  taken  in 
the  case,  but  not  put  in  evidence. 

(Decided  March  26,  1895.) 

Error  to  the  circuit  court  of  Fair- 
field county. 

The  original  action  was  brought  by 
the  plaintiffs  in  error  to-  contest  the  va- 
lidity of  the  will  of  Uriah  Reid.  The 
petition  alleges  that:  **0n  the  loth  day 
of  May.  1889.  Uriah  Reid  died  unmar- 
ried and  without  issue,  and  the  said 
plaintiffs  and  the  seven  first  named  de- 
fendants are  his  only  heirs  at  law. 

"On  the  23d  day  of  May,  1889,  a  cer- 
tain paper  writing  purporting  to  be  the 
last  will  of  the  said  Uriah  Reid,  bearing 
date  of  the  6th  day  of  April,  1880,  was 
presented  to  the  probate  court  of  said 
Fairfield  county,  and  admitted  to  probate 
by  the  probate  court  of  that  county,  on 
the  10th  day  of  June,  A.  D.  1889,  and  is 
recorded  in  vol.  II.  page  224,  of  the 
record  of  wills,  in  said  court,  and  letters 
testamentary  thereon  were  issued  In- 
said  court  to  the  defendant,  Aaron 
Binckley,  as  sole  executor  thereof,  who 
thereupon  qualified.  By  the  terms  of 
said  paper  writing,  all  of' the  defendants 
except  James  R.  Reid  and  the  defendant, 
Binckley,  are  named  as  the  several  lega- 
tees and  devisees  of  said  Uriah  Reid, 
and  the  plaintiff.  Walter  B.  Wilson,  is 
also  named  in  said  paper  writing  as  a 
le^atte  of  said  Uriah  Reid.  Said'  paper 
writing  is  not  the  last  will  of  said  Uriah 
Keid,  but  that  said  Uriah  Reid  at  the 
date  of  said  paper  writing  was  not  of 
sound  mind  and  memory,  but  by  reason 
of  extreme  age  and  protracted  pain  and 
sickness,  was  mentally  incapncitated  from 
making  a  will  or  a  proper  distribution  of 
his  property,  and  was  coerced  into  the 
signing  of  said  paper  by  the  undue  in- 
fluence of  his  brother,  Joseph  H  Reid. 
aiul  the  defendants,  Melvina  Reid  and 
Thomas  Reid,  children  of  the  said  Joseph 
Reid.  by  continuously,  for  about  two 
years,  persuading,  harassing  and  annov- 
mg  the  said  Uriah  Reid,  to  make  his  wi'll 


in  favor  of  the  children  of  the  said 
Joseph  H.  Reid,  and  by  other  undue  in- 
fluences brought  to  bear  on  the  said 
Uriah  by  the  said  Joseph  H.  Reid. 
Thomas  Reid  and  Melvina  Reid.  the  said 
Uriah  Reid  was  induced  to  execute  said 
pretended  will. 

"Plaintiffs  therefore  pray  that  an  issue 
be  made  up  as  to  whether  said  paper 
writing  is  the  la.st  will  of  the  said  Uriah 
Reid,  and  that  the  .same  may  be  set  aside, 
and  for  such  other  relief  as  is  proper." 

No  answer  was  filed,  but  after  the 
service  of  process,  and  api'»tarance  of 
the  parties,  the  court  made  and  entered 
its  order,  "that  a  jury  be  impaneled  to 
try  the  issues  whether  the  paper  writing 
produced,  purporting  to  be  the  last  will 
and  te-stament  of  Uriah  Reid.  deceased, 
is  or  is  not  the  valid  last  will  and  testa- 
ment of  the  said  deceased." 

At  the  trial  of  the  cause,  the  contest- 
ants of  the  will  gave  evidence  tending 
to  prove  that  when  it  was  .signed,  the 
testator  was  of  unsound  mind,  and  under 
undue  influence,  and  that  it  was  not 
signed  and  attested  as  retjuired  by  the 
statute;  and  the  record  shows  that:  "He- 
fore  the  close  of  the  testimony  in  the  trial 
of  said  action,  the  court  held  and  ad- 
judged against  the  objection  of  the 
plaintiffs,  that  under  the  issue  as  made 
up  in  their  action,  the  distinct  question 
is  not  lor  the  consideration  of  the  jury, 
as  to. the  due  signing  of  the  said  paper 
writing  by  the  said  Uriah  Reid,  as  his 
last  will,  because  the  petition  does  not 
allege  as  a  ground  of  contest,  that  the 
paper  writing  executed  was  not  duly  ex- 
ecuted, nor  as  to  whether  or  not  the 
same  was  duly  attested  and  subscribe<l 
in  the  presence  of  the  said  Uriah  Reid, 
by  two  or  more  competent  witnesses, 
who  saw  the  said  l^riah  Reid  subscribe, 
or  heard  him  acknowledge  the  same  to 
be  his  hist  will,  for  the  .same  reason:  but 
further  held  and  adjudged  that  all  the 
evidence  touching  the  execution  of  the 
will  was  admissible,  as  reflecting  upon 
the  grounds  of  contest  alleged  in  the 
petition,  and  the  court  so  charged  the 
jury,  to  which  holding  and  judgment  of 
the  court  the  plaintiffs  then  and  there 
duly  excepted." 

It  further  appears  from  the  bill  of  ex- 
ceptions that  C.  E.  Linville,  one  of  the 
subscribing  witne.sses  to  the  will,  was'ex- 
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amined  on  the  trial  as  a  witness  for  the 
contestants,  and  that  his  deposition  had 
been  previously  taken  and  filed  in  the 
case.  His  testimony  on  the  trial  was 
more  favorable  to  the  contestants  than 
that  given  in  his  deposition,  but  the  de- 
position was  not  put  in  evidence  to  affect 
his  credit,  or  for  any  purpose ;  and  yet, 
as  shown  by  the  record,  the  court,  against 
the  contestant's  objection,  permitted 
counsel  for  the  defendants,  in  the  closing 
argument  to  the  jury,  to  read  an  impor- 
tant part  of  the  deposition  which  was 
more  favorable  to  the  defendants  than 
the  testimony  of  the  witness  at  the  trial  ; 
the  court  holding,  that  it  could  not  pre- 
vent the  counsel  from  reading  from  the 
deposition,  or  claiming  to  the  jury  that 
what  he  read  was  not  different  from  the 
testimony  given  by  the  witness  at  the 
trial. 

The  contestants  duly  excepted  to  this 
action  of  the  court.  A  verdict  was  re- 
turned sustaining  the  will,  and  judg- 
ment entered  on  the  verdict,  which 
judgment  was  affirmed  by  the  circuit 
court.  To  reverse  those  judgments 
error  is  prosecuted  here. 

Thomas  H,  Dolson  and  Chas.  A, 
Beard,  for  Plaintiffs  in  Error. 

John  S,  Brasee  and  A,  L  Vorys,  for  De- 
fendants in  Error. 

Williams,  J. 

Prior  to  the  civil  code,  the  mode  of  pro- 
ce'dure  for  contesting  the  validity  of  a 
will,  was  by  suit  in  chancery ;  and  the 
wills  act  provided  that  in  such  suit,  an 
issue  should  be  made  up,  "  whether  the 
writing  produced  be  the  last  will  and 
testament  of  the  testator,  or  not,  which 
shall  be  tried  by  a  jury."  The  effect  of 
that  statutory  provision  was  declared  in 
Green  v.  Green,  5  Ohio,  279,  where  it 
was  held  that  '*  the  statute  itself  having 
prescribed  the  issue,  it  must  be  followed, 
and  the  issue  be  so  made  up  as  to  con- 
form to  that  prescribed  by  statute."  No 
answer  was  necessary,  because  it  could 
not  raise  an  issue  different  from  that 
which  the  statute  required  to  be  made 
up  and  tried  by  the  jury,  nor  affect  the 
manner  of  determining  the  litigation  after 
the  bill  was  filed.  The  act  of  March  14. 
1853,  relating  to  the  jurisdiction  of  the 
probate  court,  authorized  the  validity  of 
wills  to  be  contested  by  petition  filed  in 


the  court  of  common  pleas;  but  that 
statute,  it  was  held  in  Rottdebaugh  v. 
Shelley,  6  Ohio  St.,  307,  did  not  abrogate, 
or  affect  the  provision  of  the  willis  act 
prescribing  the  nature,  and  scope  of  the 
issue  to  be  made  up  and  tried  in  such 
cases.  And  in  the  subsequent  case  of 
Brown  v.  Griffiths,  41  Ohio  St.,  329,  this 
court  held  that  a  proceeding  to  contest 
the  validity  of  a  will  might  be  prose- 
cuted "  either  according  to  the  forms  of 
a  suit  in  chancery,  or  by  petition  under 
the  code  of  civil  procedure.  But,  in 
either  case,  an  issue,  in  some  form,  must 
be  made  up,  whether  the  writing  pro- 
duced be  the  last  will  of  the  testator  or 
not."  The  provision  of  the  statute  pre- 
scribing the  issue  in  such  cases,  and  re- 
quiring that  it  be  made  up  and  tried  in 
conformity  with  the  statute,  was  de- 
clared, in  Walker  v.  Walker,  14  Ohio 
St..  167,  to  be  imperative  in  its  terms, 
and  deliberately  made  so,  "  with  a  view 
to  prevent  a  dispiosition  of  cases  for  the 
contest  of  wills  upon  the  mere  consent 
or  acquiesence  of  parties,  in  any  form ; " 
and  it  was  accordingly  held  to  be  error 
to  render  judgment  upon  demurrer  to 
the  answer,  although  the  will  thereby 
propounded,  which  purported  to  be  a 
joint  will,  was  without  any  validity,  either 
as  a  joint  or  separate  will  of  the  par- 
ties who  executed  it.  In  Runyan  v. 
Price,  16  Ohio  St.,  1.  it  is  said  that  the 
statute  prescribes  the  mode  of  contest- 
ing a  will,  as  well  as  the  issue  to  be 
made  up,  and  **  there  are  no  pleadings 
to  which  the  evidence  must  be  confined, 
or  with  the  allegations  of  which  it  must 
correspond;*'  but,  "in  all  cases,  the 
will  may  be  assailed  upon  any  and  all 
grounds  that  would  expose  its  invalid- 
ity." This  rule  was  followed  in  Haynes 
V.  Haynes,  33  Ohio  St.,  598,  where,  as 
shown  by  the  statement  of  the  case, 
"the  issue  joined  by  the  pleadings  was 
upon  the  allegations  contesting  the  will 
on  the  ground  that  the  testator  was  not 
of  sound  mind  and  memory,,  and  that 
the  will  was  induced  by  fraud  aAd  undue 
influence,  but  these  were  abandoned  on 
the  trial  except  as  to  the  charge  of  fraud 
in  inducing  the  testator  to  sign  the 
paper  under  a  belief  that  it  contained 
other  provisions  not  expressed  in  it.'* 
The  contestants,  on  the  trial,  to  prove 
the  want  of  due  execution  of  the  will 
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produced,  gave  evidence  tending  to 
show  that  it  had  been  materially  altered 
after  it  was  signed  by  the  testator.  The 
court  instructed  the  jury  they  had  noth- 
ing to  do  with  the  alteration,  and  should 
give  it  no  attention  or  consideration; 
and,  for  that  erroneus  instruction  the 
judgment  sustaining  the  will  was  re- 
versed, the  court  observing  that  the  jury 
must  ascertain  whether  the  writing  pro- 
duced was  the  valid  will  of  the  testator 
or  not,  and  in  ascertaining  that  "they 
were  called  on  to  detrmine,  not  only  the 
capacity  of  the  testator  to  make  a  will, 
and  its  due  execution,  but  also,  the 
equally  important  fact  of  identifying  the 
paper  and  its  provisions  as  such  will." 

In  the  codification  of  the  statutes, 
which  has  been  made  since  the  cases  we 
have  referred  to  were  decided,  it  is  pro- 
vided, in  the  chapter  relating  to  the  con- 
test of  wills,  that  any  person  interested 
in  a  will  or  codicil  admitted  to  probate, 
"may  contest  the  validity  thereof  in  a 
civil  action  in  the  court  of  common 
pleas  of  the  county  in  which  such  pro- 
bate was  had."  Section  5858,  Rev.  Stat. 
And  section  5861,  contains  the  provision 
that,  "an  issue  .shall  be  made  up,  either 
in  the  pleadings,  or  by  an  order  on  the 
journal,  whether  the  writing  produced  is 
the  last  will  or  codicil  of  the  testator,  or 
not,  which  shall  be  tried  by  a  jury." 
These  statutory  provisions  were  in  force 
when  the  action  below  was  brought ;  and 
it  will  be  observed  that  the  issue  which 
section  5861  requires  to  be  made 
up  and  tried,  is  identical  with  that 
prescribed  by  former  statutes,  and 
defined  by  precisely  the  same  lan- 
guage, which,  therefore,  must  receive 
the  same  construction,  and  be  given 
the  same  operation  and  effect,  as  had 
been  accorded  to  it  by  previous  adjudi- 
cations. And,  though  actions  of  this 
nature  are  now  denominated  civil  actions, 
yet,  in  so  far  as  they  are  governed  by 
special  statutory  regulations,  inconsis- 
tent with  the  rules  of  pleading  and  pro- 
cedure under  the  code,  the  latter  are 
inapplicable ;  so  that  thq  issue  which 
shall  be  made  up  and  tried  in  such  cases, 
having  been  specially  prescribed  by 
statute,  cannot  be  varied  or  restricted  by 
averments  in  the  pleadings  whether  con- 
troverted or  not.  And  while  that  issue 
may  be  made  up  either  by  the  pleadings, 


or  by  an  order  entered  on  the  journal  of 
the  court,  it  must,  whichever  the  mode 
adopted,  be  the  broad  issue  required  by 
the  statute,  whether  the  instrument  pro- 
duced is  the  valid  will  of  the  alleged 
testator;  and,  as  the  proof  may  be  com- 
mensurate with  the  issue,  any  competent 
evidence  tending  to  prove  that,  for  any 
reason,  it  is  not  his  valid  will  is  admis- 
sible, and  should  receive  proper  consid- 
eration by  the  jury.  Besides,  it  is  well 
settled,  that  while  a  proceeding  for  the 
contest  of  a  will  is  conducted  by  original 
action,  the  court  exercises  the  probate 
jurisdiction  of  finality  establishing  or  re- 
jecting the  will,  and  the  proceeding  is  in 
the  nature  of  an  appeal  from  the  order 
of  probate.  A  fears  v.  A/cars,  15  Ohio 
St.,  90 ;  Converse  v.  Siarr,  23  Ohio  St., 
498;  Haynes  v.  Haynes,  supra.  The 
scope  of  the  inquiry  on  the  contest  may 
therefore  be  as  comprehensive  as  that 
for  the  admi.ssion  of  the  will  to  record, 
and  upon  the  latter  inquiry,  before  ad- 
mitting the  will  to  probate,  it  must  be 
made  to  appear  that  it  "was  duly  at- 
tested and  executed,  and  that  the  testa- 
tor, at  the  time  of  executing  the  same, 
was  of  full  age,  and  of  sound  mind  and 
memory,  and  not  under  any  restraint." 
Revised  Statutes,  .section  5929. 

We  therefore  think,  in  any  proper 
view  of  this  case,  the  trial  court  erred  in 
excluding  from  the  consideration  of  the 
jury,  .the  evidence  given  by  the  contest- 
ants to  prove  the  want  of  due  execution 
ot  the  will  in  contest.  It  hardly  need 
be  said  that  this  conclusion  is  in  no  way 
in  conflict  with  Wagner  v.  Ziegler,  44 
Ohio  St.,  59,  cited  by  counsel  for  the 
defendants. 

The  trial  court  also  erred  in  permitting 
counsel,  while  making  his  argument  to 
the  jury,  to  read  from  a  deposition  which 
had  been  taken  in  the  case  but  not  put 
in  evidence.  We  do  not  deem  it  neces- 
sary or  important  to  enter  upon  any 
discussion  of  this  error.  The  court 
seems  to  have  misapprehended  its  power, 
as  well  as  its  duty. 

For  both  of  the'  errors  mentioned  the 
judgment  of  the  circuit  court  and  that 
of  the  court  of  common  pleas  are  re- 
versed, and  the  cause  will  be  remanded 
for  a  new  trial. 

Judgment  accordingly. 

(To  apoear  in  52  Ohio  St.) 
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COMMUNICATIONS  SOLICITED. 

Contri&uhons,  items  of  news  about  courts 
judges  and  lawyers;  queries  or  comnients; 
criticisms  on  vqrious  law  questions;  addresses 
on  legal  topics^  or  discussions  upon  points  of 
interest ^  as  well  as  important  decisions,  are 
solicited  from  members  of  the  bar,  and  those 
interested  in  legal  proceedings. 


The  death  of  Hon.  Walter  Q.  Gresham  re- 
moves from  us  one  of  the  ablest  jurists  the 
country  has  produced. 

Judge  Hiram  L.  Sibley,  the  oldest  judge  in 
the  seventh  judicial  district  of  the  court  of 
common  pleas,  has  had  the  degree  of  doctor  of 
laws  conferred  upon  him  by  theChaflin  univer- 
sity of  Orangeburg,  S.  C. 


Judge  Buchwalter,  of  the  common  pleas 
court  of  Cincinnati,  has  rendered  a  decision 
folic  ^'ng  in  the  line  of  the  United  States  cir- 
cuit court  decision  rendered  by  Judge  Ricks, 
of  Cleveland,  in  the  case  of  the  Yourigstown 
bonds.  The  decision  of  Judge  Buchwalter  was 
that  the  act  of  the  issue  of  $500,000  bonds  for 
the-construction  of  a  viaduct  were  unconstitu- 
tional in  that  it  contravened  section  1,  article 
13,  of  the  Ohio  constitution,  which  forbids 
special  legislation. 

The  Republican  convention,  held  at  Zanes- 
ville  this  week,  has  performed  its  duty  relating 
to  those  offices  in  which  the  bar  is  directly  in- 
terested, in  an  eminently  satisfactory  manner. 
The  renomination  of  Judge  Minshall  for  the 
supreme  bench,  and  the  nominatioil  of  Frank 
Monnett,  of  Bucyrus,  for  attorney-general,  are 
each  of  them  a  wise  choice.  If  the  Democratic 
convention  does  as  well  we  shall  certainly  have 
good  officials  for  those  positions 

This  week  we  commence  issuing  advance 
sheets  of  a  new  volume  of  Ohio  Decisions  we 
propose  to  publish  hereafter,  concurrent  with 
the  regular  supplements  heretofore  issued. 
This  volume  fills  a  place  in  the  law  reports  of 
the  state  that  has  been  unoccupied,  and  the 
publication  will  be  an  important  one,  as  it  will 
enable  the  practitioner  to  have  ready  access  to 
the  decisions  of  federal  courts  upon  points 
arising  under  Ohio  laws.  To  the  lawyer  who 
has  no  United  States  court  practice,  as  well  as 
to  the  one  who  has,  these  cases  will  be  valuable, 
as  they  are  authority  upon  the  points  involved 
until  r.eversed  by  some  counter  decision. 
Leading  cases  heretofore  published  will  be 
included  in -the  volumes,  in  order  that  they 
m  y  be  as  complete  as  possible. 

The  Minnesota  supreme  court,  in  passing 
upon  the  case  of  Anderson  v.  Manchester,  ap- 
pealed, has  decided  that  the  "Minnesota  Stan- 
dard polidy  is  unconstitutional  and  void  for 
the  reason  that  the  lej^islature  attempted  to 
delegate  its  authority  to  the  superintendent  of 
insurance."  This  decision  adds  considerable 
to  the  complication  at  present  existing  regard- 
ing policies,  as  the  law  in  Minnesota  formulat- 
ing the  new  form  does  not  take  effect  until 
October  1.  The  Anderson  case  covered  the 
point  of  other  insurance,  the  supreme  court 
holding  that  by  the  delivery  of  a  policy  when 
knowing  the  existence  of  other  insurance  the 
company,  through  its*  agent,  waived  the  condi- 
tion of  the  policy,  although  no  such  waiver 
was  indorsed  thereon. 
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Elisha  W.  Goodard,  Esq.,  a  well  known 
Cleveland,  attorney,  died  at  his  home  in  that 
city,  on  Wednesday  last 


Judge  Alexander  Sankey  Latty,  one  of  the 
oldest  and  most  wealthy  citizens  of  Defiance, 
died  at  his  home  Friday,  at  the  age  of  eighty. 
Judge  Latty  was  born  in  the  county  of  Leitrim, 
Ireland,  in  1815,  settled  in  Canada  in  1S32  and 
came  to  Defiance  in  1837.  He  was  elected  to 
the  bench  in  lS5tt  and  for  years  was  a  judge  of 
the  district  court.  The  judge  was  a  man  of  ex- 
ceptional intelligence  and  extended  research. 


The  Minnesota  supreme  court  in  the  case  of 
Shapire  v.* St,  Paul  Fire  and  Marine,  upholds 
the  sixty  day  clause  for  filing  proofs  of  loss. 
The  assured  did  not  fulfill  this  requirement  of 
the  policy,  claiming  that  the  company's  local 
agent  told  him  it  was  not  necessary.  The  St. 
Paul  people  refused  to  pay  and  the  supreme 
court  sustained  their  action.  This  case  was 
submitted  at  the  October  (1894)  term,  and  the 
chief  justice  took  no  part  in  the  opinion,  as  he 
was  not  tlien  elected.    Justice  Canty  dissented. 


Judge  Pugh  has  rendered  a  decision  in  a  Co- 
lumbus case  which  is  of  interest  to  real  estate 
men.  In  September,  1891,  A.  H.  Perry  conveyed 
to  William  R.  Dawson,  lot  4  of  Dennison  Place, 
addition  No.  2.  After  conveyance  Dawson  and 
wife  borrowed  $4,(X)0  of  the  Railroad  Employees 
Building  and  Loan  association  and  gave  a  mort- 
gage on  the  lot  to  secure  the  loan.  Suit  was 
brought  to  foreclose  the  mortgage.  When 
Oril  Friesner  learned  this  she  put  in  an  answer 
and  cross-petition  that  she  had  in  July,  1893, 
purchased  lot  5  adjoining  and  three  feet  off  of 
lot  4.  The  facts  showed  that  Perr>'  did  not  sell 
all  of  lot  4  to  Dawson,  having  reserved  three 
feet,  but  through  a  mistake  of  the  scrivener 
the  deed  given  Dawson  did  not  show  this.  On 
the  same  day  Perry  made  his  deed,  Dawson  and 
wife  deeded  Mrs.  Friesner  the  three  feet  of 
ground  which  was  conveyed  her  by  Perrj-,  at 
his  request.  The  question  was  whether  the 
mortgage  covered  the  three  feet.  The  court 
held  that  though  the  general  rule  was  that 
open,  notorious  and  visible  possession  was 
constructive  notice  to  all  who  might  take  mort- 
gages on  land,  yet  this  rule  could  not  be  applied 
against  a  purchaser  or  mortgagee  from  a  ven- 
dee whose  vendor  remained  in  possession. 
This  exempts  the  three  feet 


The  supreme  court  of  Pennsylvania  has 
handed  down  a  decision  which  distinctly  af- 
firms that  the  fees  of  county  officers  shall  be- 
long to  the  counties,  the  officers  being  paid 
salaries.  The  state  constitution  adopted  in 
1873  provided  for  this  disposition  of  fees  and 
the  legislature  in  1876  passed  a  law  carrying 
into  effect  this  provision  of  the  fundamental 
law,  but  some  of  the  county  officers  tried  to 
hold  on  to  their  former  perquisites.  They 
wanted  both  salaries  and  fees,  but  the  supreme 
court  now  rules  that  the  law  means  just  what 
it  pl^iinly  says,  which  is  a  distinct  gain  to  the 
taxpayers  of  the  Keystone  state. 


Judge  Ricks,  sitting*  in  the  United  States 
court  at  Cleveland,  has  handed  down  a  deci- 
sion which  establishes  an  important  precedent 
and  indirectly  affects  millions  of  dollars* 
worth  of  municipal  bonds  issued  on  the  au- 
thority of  special,  legislation  and  not  author- 
ized by  a  popular  vote  of  the  people  living  in 
the  town  or  city  by  which  the  bonds  are  is- 
sued. The  ^  case  was  that  of  the  German' 
American  Investment  Company  of  New  York 
V.  The  City  of  Youngstown.  The  investment 
company  was  the  highest  bidder  for  $186,000 
worth  of  water  bonds  authorized  by  the  city 
administration,  and  afterward  approved  by  a 
special  act  of  the  legislature.  Later,  the  in- 
vestment company  refused  to  accept  the  bonds 
on  the  ground  that  they  were  not  autliorized 
by  a  two-thirds  vote  of  the  citizens  of  Youngs- 
town,  as  required  by  the  statutes  of  Ohio. 
The  case  was  then  taken  into  court  by  the  in- 
vestment company's  suing  the  city  of  Youngs- 
town  to  recover  $3,500  deposited  as  a  bond. 
The  court  decides  in  favor  of  the  investment 
company,  and  holds  that  the  city  has  not  met 
with  the  requirements  of  the  constitution,  and 
that  the  general  assembly  in  passing  an  act 
giving  Youngstown  authority  to  issue  bonds, 
had  violated  that  part  of  the  constitntion 
which  says  the  general  assembly  shall  pass  no 
special  act  conferring  corporate  powers. 
Bonds  issued  without  a  two-thirds  vote  of  the 
people  are  practically  declared  to  be  worthless. 
It.  is  said  that  millions  of  dollars*  worth  of 
bonds  have  been  issued  by  various  towns  and 
cities  throughout  the  state  which  will  be  af- 
fected by  this  decision.  An^  ther  phase  of  the 
case  is  the  possibility  of  such  bonds  being 
redeemed.  Such  redemption  could  be  re- 
strained .by  any  taxpayer  on  the  ground  that 
the  act  by  which  they  were  issued  was  uncon- 
stitutional. 
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The  supreme  court  of  the  United  States  has 
affirmed   the  constitutionality    of    the  Geary 
Chinese    exclusion    act  in   the  case  of  Lem 
Moon  Sing,  the  California  Chinaman,  who  left 
this  country,  and  was  then  refused  admission. 
Justice  Harlan,  in  the  opinion,  said,  that  the 
statute  entrusted  to  the  collector  the  power  of 
passing  upon  the  facts  in  the  case.    Lem  Moon 
•  Sing  contended  that  he  had  acquired  a  domi- 
cile as  a  citizen  of  the  United  States  before 
the  passage  of  the  exclusion  act     The  justice 
said  that  if  the  courts  were  to  review  the  deci- 
sions of  the  collectors  in  such  cases  it  would 
bring  great  numbers  of  the  cases  before  the 
courts,  and  defeat  the  intention  of  congress  to 
have  the  law  enforced  by  executive  officers. 
The  only  remedy  of  the  appellant  was  an  ap- 
peal to  the  supreme  officer  of  the  collector, 
.the  secretary  of  the  treasury.    The  court   re- 
frained frodi  expressing  an  opinion  as  to  the 
merits  of  the  case,  and  the  judgment   pf  the 
court  below  denying  the  application  for  the 
writ  Was  affirmed.    Justice  Brewer  dissented. 


Assistant  Secretary  Reynolds  has  decided 
that  in  the  absence  of  conclusive  evidence 
showing  the  dependent  or  non-dependent  con- 
dition of  a  mother  at  the  date  of  her  soldier 
son's  death,  her  claim  cannot  be  rejected  solely 
upon  the  ground  that  the  soldier  did  not  con- 
tribute, to  her  maintenance.  Secretary  Rey- 
nolds also  holds  that  the  legal  representatives 
of  a  deceased  claimant  for  bounty  land  war- 
rant may  prosecute  for  the  benefit  of  the 
claimant's  heirs  or  legatees  his  claim  for  such 
warrant  pending  on  appeal  at  the  time  of  his 
death;  that  the  act  of  Feb.  11,  1847,  applies 
only  to  soldiers  who  were  living  at  the  date  of 
its  passage  and  were  then  in  the  enlisted  ser- 
vice, those  who  thereafter  enlisted,  and  the 
family  or  relatives  of  such  only  ;  that  the  act 
of  March  3,  1855,  applies  to  those  soldiers  liv. 
ing  at  the  date  of  its  passage  and  to  the  widow 
or  children  of  those  who  had  died  prior 
thereto,  and  that  a  certificate  or  warrant  is- 
sued jointly  to  several  co-warrau tees  may  not 
^e  recalled  or  canceled  after  the  death  of  any 
of  them. 


4551.  Robert  Garrett,  Sur\-iving  Partner, 
etc.,  v.  D.  A.  HoUinsworth.  Error  to  the  cir- 
cuit court  of  Harrison  county.    J.  H.  Coilius. 

4oo2.  Mar>'  S.  -Black  et  al.  v.  William  Hieatt 
et  al.  Error  to  the  circuit  court  of  Hamilton 
county.  Coppock  &  Gallagheu ;  Alfred  E. 
Benedict. 

4553.  John  G.  Hower  et  al.  v.  J.  E.  Williams. 
Error  to  the  circuit  court  of  Cuyahoga  county. 
Charles  F.  Morgan ;  W.  S.  Kerniish. 

4554.  Mark  Richardson  v.  Robert  H.  Jenks 
et  al.  Error  to  the  circuit  court  of  Cuyahoga 
county.  Johnson  ^  Hackney;  Hadden  & 
Parks'  Bros. ;  Boynton  &  Korr/ 

4555.  Ella  Sheets  et  al.  v.  Lizzie  Hunter  et 
al.  Error  to  the  circuit  court  of  Columbiana 
county.  P.  M.  &  A.  G.  Smith;  F.  L.  Wells,  J. 
W.  &  W.  Morrison. 

455G.  Frederick  H.  Geiger  v.  The  State  of 
Ohio.  Error  to  the  circuit  court  of  Cuyahoga 
county.  Higley  &  Saltsman ;  W.  B.  XefT  and 
Atty.  General. 

4557.  James  Suver  v.  Mary  A.  Counts.  Er- 
ror to  the  circuit  court  of  Madison  county. 
George  B.  Cannon,  Lincoln  &  Lincoln ;  A.  H 
Gillett,  M.  S.  Murray. 

4558.  Louis  P.  Theis  v.  The  State  of  Ohio. 
Error  to  the  circuit  court  of  Brown  county. 
J.  M.  Markley ;  David  Tarbell. 


LARCENY. 

Declaration   of   Defendant  after   Parting  with 
Stolen  Goods. 


SUPftBMS  COURT  OF  OHIO. 
Official  Report  of  Cases  Decided. 


4560.  The  Cleveland,  Wooster  and  Mus- 
kingum Valley  R.  R.  Co.  et  al.  v.  David  Martin, 
wor  to  the  circuit  court  of  Medina  county. 
J-  H.  Collins;  Frank  Heath. 


In  IVii Hants  v.  S/a/c\  decided  in  the  supreme 
'  court  of  .\labania  in   February,  llS05    (17  S.  R-, 
I  80i,  it  was   held  that  declarations  of  a  defend- 
ant charjkTed  with  stealing,  nia<le  after  he  had 
:  parted  with  the  y>ossessi()n  of  the  aile^'cd  stolen 
I  property,  were  inadmissible  in  his  favor. 
;      The  court  said,  in  part :     "Exculpatory  dec- 
;  Inrations  of  a  defendant  charged  with  *crime 
!  are  never  arlniissible  in  his  favor  unless  they 
:  are   within,   and  constitute  a  part  of,  the  res 
:  ^i^t's/u-'  of  some   situation,   c  >n(lition,   or   fact, 
;  which   is   itself  relevant  to  the  issue  of  guilt 
:r/  f/OM.     In  larceny  and  kindred  offenses,  the 
possession    by   the   defendam   of  the  subject 
matter   of  the   offense—the  property   taken-7- 
'  soon   after  the  commission   of  the  crime  is  a 
i  fact  relevant  to  the  issue,  and,  if  unexplained, 
I  raises     a    presumption — of    greater     or    less 
strength,   as  the  possession  is  near  to  or  re- 
mote from  .the  time  of  the  offense — that  the 
defendant  is  guilty.    His  declarations,  explana- 
tory of  his  possession  in  such  case,  are  admissi- 
ble solely  upon  the  ground  that  they  are  with- 
in the  res  gesta  of  a  pertinent  fact  existing  at 
the  time  they  are  made — the  present  posses- 
sion of  the  stolen  goods.    If  this    fact   has 
passed— if  the  defendant,  having  at  one  time 
had,  has,  at  the  time  of  making  a  declaration, 
parted  with  the    possession — the    declaration 
does  not  spring  out  of,  or  throw  light  upon,  or 
come  within,  the  res  gestce  in  any  sense  of  aH 
existing  relevant  condition  or  situation,  but  is 
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merely  uarrative  of  a  past  transaction,  and  iu- 
admissible  because  mere  heresay.  The  princi- 
ple is  the  same  in  cases  in  which  flight  of  one 
accused  of  crime  is  adduced  as  an  evidence  of 
guilt.  Declarati  ns  of  the  defendant  while  in 
night,  explanatory  of  his  conduct,  are  admissi- 
ble for  him,  because  they  are  of  the  res  gcstce 
of  a  relevant,  contemporaneous  fact — the  flight 
itself;  but  if  made  subsequently  they  are  uar- 
rative merely  of  a  past  fact,  and  incompetent 
{Clunnblee  \.  Stait\  IS  Ala.,  46^)).  The  cases 
cited  by  counsel  for  appellant  do  not. sustain 
his  position  that  the  trial  court  erred  in  ex- 
cluding declarations  of  the  defendant  as  to 
how  he  came  into  possession  of  the  stolen  ani- 
mal, made  after  he  had  parted  with  possession. 
Ill  both  of  them  the  declarations  oiTered  in  evi- 
dfcuce  were  made  by  the  defendant  upon  being 
found  in  the  possess^ion  of  stolen  propertv 
{Hendersoit  v.  Stait\  70  Ala.,  25  ;  Crawford  v. 
StaU\  44  Ala.,  47;.  And  it  is  not  believed  a 
case  can  be  found  in  which  declarations  made 
after  possession  has  been  parted  with  were  al- 
lowed to  go  in  evidence  in  behalf  of  a  defend- 
ant. Whether  so  or  not,  however,  the  law  is 
otherwise." 


children  at  such  work,  although  it  is  hard  to 
I  tell  who  is  to  blame  for  it. 

The  award  of  damages  in  all  such  cases 
I  should  be  so  high  that  employers  would  not 
'  dare  to  hire  mere  boys  for  such  places.  It  is 
'  against  the  law  for  the  regulation  of  child 
I  labor,  but  the  most  effective  way  to  reach  such 
i  cases  is  through  exemplary  damages.  There 
i  are  some  machines  that  involve  no  more  dan- 

ger  than  working  on  a  farm  or  being  a  cash 
j  boy  in  a  store,  and  in  that  line  there  are  plenty 
\  of  openings  for  what  few  children  there  are 
I  who  really  need  to  work.  In  extreme  cases 
i  only  should  a  boy  of  thirteen  years  be  put  to 

regular  work  all  the  year  round,' and  even  then 
•  ther^  is  no  good  excuse  for  putting  him  where 

it  takes  a  man's  prudence  to  keep  him  from  a 

calamity    for    which  no    amount    of   money 

would  be  a  really  adequate  compensation.-^ 

Chicago  Inter  Ocean, 


\  RIGHTS  OF  WAY. 

j  The  Law  as  to  Private  Rights  of  Way   Ap- 
pendant to  Land. 


THAT  MANGLED  HAND. 

An  incident  occurred  in  one  of  the  Chicago 
courts  last  Saturday  which  ought  to  serve  as 
a  general  warning  in  reirard  to  the  employ- 
ment of  children  in  connection  with  machin- 
ery. It  seems  that  a  boy  just  entering  his 
teens  lost  the  finders  of  his  right  hand  while 
tending  a  surfacing  machine.  Suit  for  dam- 
ages was  brought  and  a  verdict  of  $2,000 
brought  in.  This  was  ver)'  light,  but  the  de- 
fense made  a  motion  for  a  new  trial  on  the 
ground  that  the  boy  himself  had  testified  that 
he  knew  the  dangerous  nature  of  the  machine. 
In  refusing  a  new  trial.  Judge  Hutchinson 
showed  a  most  commendable  appreciation  of 
the  real  point  in  the  case. 

The  fact  that  the  lad  knew  that  the  machine 
was  a  dangerous  one  was  no  excuse  No  one 
of  his  tender  years  should  be  put  to  run  that 
kind  of  a  machine.  The  work  may  be  light, 
and  in  that  respect  well  suited  to  a  child.  No 
doubt  it  is  much  harder  work  to  pick  up 
stones  or  hoe  corn  all  day  than  to  run  a  great 
many  kinds  of  machinery',  and  the  skill  re- 
quired is  easily  attained,  but  there  is  the  ele- 
ment of  caution  which  children  lack  because 
they  are  children.  "Buy,"  said  the  judge, 
"stand  up  and  hold  up  5-our  hand."  He  then 
addressed  the  lawyers,  who  were  indulging  in 
irrelevant  discussion  of  mere  knowledge  of 
the  dangerous  character  of  the  machine,  add- 
ing: 

Let  that  boy  raise  that  mangled  hand  before 
any  jury  that  could  be  drawn  in  Cook  county 
and  the  jury  will  return  a  verdict  in  his  favor. 
This  boy  was  but  thirteen  and  one  half  years 
old  when  he  was  put  to  work  at  that  machine 
and  met  with  the  accident.  There  is  no  use  in 
talking  about  what  the  boy  knew  about  the 
nature  of  the  work  he  was  engaged  at.  He 
was  a  boy.  and  knew  no  more  than  other  boys 
at  thirteen    years.    It    is    an  outrage  to  put 


[Bv  prescription,  by  Ch.\ri.es  H.  Collins 
of  the  Hillsboro.  O.,  Bar. 

rConcluded.] 

It  is  believed  that  the  positions  herein 
taken  in  this  brief  are  clearly,  sustained 
by  the  authorities,  and  will  meet  the  ap- 
proval of  the  profession  as  a  correct 
statement  of  the  law.  Numbers  of  such 
"rights  of  way,"  particularly  in  the  in- 
terior counties,  where  cross  roads  con- 
necting main  thoroughfares  are  few. 
There  will  be  a  turnpike  or  leading  road 
connecting  towns,  and  the  maps  of  town- 
ships will  show  numbers  of  farms,  the 
outlet  from  which  to  reach  the  main  road 
passes  over  a  neighbor's  farm  lying  be- 
tween. 

In  many  cases  these  rights  originally 
were  merely  permissive,  and  ripened  into 
a  prescriptive  right  after  long  and  con- 
tinued use.  The  serviait  estate  may 
have  changed  hands  a  great  many  times, 
and  each  successive  proprietor  sees  the 
way  being  used  for  all  needed  purposes 
over  his  farm  as  an  outlet  for  his  neighbor 
and  his  family,  and  also  being"  used  by 
persons  going  to  and  from  his  neighbor's 
farm  and  dwelling.  He  sees  nothing 
wrong  about  this.  The  way  was  there 
when  he  purchased  the  farm  over  which 
it  passes.  He  sees  the  fact  of  its  exist- 
ence and  its  use  and  makes  no  objection, 
as  he  and   his  neighbors  are  on  good 
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terms.  So  it  runs  on,  year  by  year,  uutil 
twenty-one  years,  twenty-five  years  or 
thirty  years  have  passed  away  and  all  has 
been  peaceable.  At  length  ^  new  man 
purchases  the  servient  estate  and  con- 
cludes he  does  not  want  the  way  over  it, 
either  because  he  does  not  like  his  neigh- 
bors or  from  mere  caprice,  or  because  he 
desired  to  use  the  ground  occupied  by  it 
for  some  other  purpose,  so  he  shuts  up 
the  way  by  a  fence  or  other  obstruction 
suflScient  to  bar  ingress  and  egress  as  it 
had  formerly  been  used.  This,  of  course, 
precipitates  litigation.  The  party  closing 
'the  way  assumes  because  the  ground  be- 
longs to  him  he  can  use  it  for  any  pur- 
pose he  chooses,  and  entirely  ignores  the 
prescriptive  right  acquired  by  his  neigh- 
bors, never  having  heard  of  such  a  law, 
or  perhaps  acting  on  bad  advice  from 
some  friend  equally  ignorant.  The  party 
in  possession  of  the  dominant  estate,  find- 
ing the  long  established  way  closed  up 
that  had  been  used  by  his  grantor  and 
was  being  used  as  appendant  to  and  as 
incident  to  the  use  of  the  farm  he  has 
purchased,  appeals  to  his  grantor,  and 
the  people  of  the  vicinity  about  it,  or 
perhaps  has  of  his  own  knowledge  an 
acquaintance  with  the  way,  and  how  it 
was  used  and  recognized  for  over  twenty- 
one,  twenty-five  or  thirty  years,  as  the 
case  may  be,  prior  to  the  obstruction.  He 
knows  himself  or  learns  from  others  that 
the  use  had  during  all  that  time  been  peace- 
able, continuous,  without  objection  and 
without  asking  leave  of  the  former  own- 
ers of  the  servient  estate,  but,  on  the 
contrary,  was  used  in  common  by  them, 
the  dominant  estate  using  it  along  with 
the  ser\nent  estate,  and  with  the  same 
right  as  the  owner  of  the  fee  to  pass  over 
it  on  foot,  or  on  horseback,  or  with 
wagons  and  carriages,  and  to  haul  pro- 
duce over  it  to  and  from  the  main  road  j 
to  his  farm.  He  knows  himself  or  learns  i 
that  this  peaceable,  uninterrupted  use  for  I 
all  purposes  had  continued  up  to  the. 
titne  he  finds  the  way  closed  up.  | 

With  these  facts  before  him  he  calls 
upon  an  attorney  for  advice,  and  to  learn 
his  remedy.  Counsel  advise  him  to  first 
notify  the  party  closing  up  the  way  to 
remove  the  obstruction,  and  in  case  the 
obstructor  refuses  or  fails  to  do  .so  then 
to  appeal  to  the  courts  for  a  remedy,  and 
assert    his    prescriptive  right.      Unless 


there  shall  be  found  authoritative  deci- 
sion to  the  contrary  from  the  supreme 
court  of  Ohio,  the  propositions  set  out 
in  this  brief  as  the  law  in  cases  of  this 
character  are  held  by  the  courts  with  un- 
broken  uniformity  from  the  earliest  to  the 
latest  cases,  in  courts  of  the  highest 
authority  both  in  America  and  in  Eng- 
land. 

The  later  cases  especially  make  clear 
the  distinction  between  a  claim  for  a  sim- 
ple incorporeal  hereditament,  such  as  an 
appendant  right  of  way  and  a  claim  of 
title  to  the  corporeal  hereditament,  that 
is  to  the  body  of  the  land  itself  as  owner 
thereof  and  against  the  world  in  a  hostile 
and  exclusive  manner.  The  claim  to  the 
ownership  of  the  land  itself,  as  distin- 
guished from  the  mere  right  to  pass  over 
it  within  defined  limits  for  certain  pur- 
poses in  common  with  the  owner  of  the 
fee,  necessarily  excludes  any  admission 
of  the  title  in  another,  and  must  be  hos- 
tile. A  claim  for  a  right  of  way  admits 
title  to  the  land  to  be  in  the  owner  of  the 
servient  estate.  The  courts,  therefore, 
have  held  that  a  claim  for  a  way  is  not  s 
exclusive  as  when  the  claim  is  for  land 
itself  in  an  ejectment  suit,  and  do  u<»t 
allow  the  two  cases  to  be  confounded  t(» 
gether  and  confused.  Where  this  con 
fusion  exists  error  will  creep  into  the  u  r 
gument  of  cases  by  counsel.  Courts, 
when  the  distinction  has  been  propei  I  > 
presented  to  them  with  an  application  to 
the  character  of  the  case' on  trial,  have  no 
difficulty  in  declaring  the  true  rule,  nud 
have  invariably  so  declared.  W^hen  tliey 
have  failed  to  do  so  it  has  been  for  the 
reason  that  counsel  on  both  sides  have 
tried  a  right  of  way  case  as  if  it  was 
an  ejectment  suit  for  the  land  itself,  and 
have  jtreated  all  the  rules  applying  to 
ejectment  cases  as  being  in  their  entirety 
actually  to  be  applied  in  right  of  way 
cases. 

Some  of  the  elements  necessary  in 
ejectment  cases  are  undoubtedly  the 
same  in  right  of  way  cases,  but  not  all  of 
them  or  the  reductio  cut  absurdum  would 
be  produced,  as  will  be  shown  in  this 
discussion,  the  difierences  between  the 
cases  being  my  object  to  show,  and  to 
present  the  authorities  defining  just  what 
is  and  what  is  not  required  to  establish  . 
*'  a  private  way  appendant  to  land.'* 
Ways  of  this  character  are  usually  kept 
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in  repair  jointlj-,  that  is,  both  by  the 
owner  of  the  dominant  estate  and  the 
owner  of  the  servient  estate.  They 
usually  unite  in  keeping  the  way  in  repair 
as  needed.  As  the  owner  of  the  domi- 
nant estate  has  the  right  to  use  the  way 
over  the  servient  estate  in  common  with 
the  owner  of  the  fee  of  the  land  over 
which  the  way  passes,  it  is  but  just  that 
he  should  aid  iu  keeping  it  in  repair. 
His  right  rests  on  prescription,  and  the 
law  does  not  allow  him  to  so  use  the 

.  way  as  to  injure  the  owner  of  the  fee,  or 
to  deprive  the  owner  of  the  fee  from  us- 
ing it  if  he  aids  in  keeping  it  in  repair, 
and  where  it  leads  to  his  woods  or  by 
his  house  or  bam  to  the  main  road. 
Such   ways  often  lead  direct  from   the 

V  house  or  bam  on  the  dominant  estate, 
and  passing  over  the  lands  until  they 
reach  thft  line  of  the  servient  estate, 
enter  the  servient  estate  by  a  gate,  and 
then  pass  over  the  ser\nent  owner's 
lands  and  by  his  dwelling  house  or  barn 
or  both,  and  then  on  to  the  main  road. 
The  same  way  may  be  used  up  to  the 
gate  on  his  line  by  the  servient  owner, 
and  he  may  also  use  the  same  way  to 
reach  the  turnpike  from  his  dwelling  or 
bam,  so  thus  the  way    moy  sen^e  the 

"double  purpose,  and  hence  often  arises 
the  necessity  for  gates  On  the  way,  as  a 
gate  to  open  from  the  land  of  the  domi- 
nant estate  into  the  lands  of  the  servient 
estate,  a  gate  often  at  or  near  the  dwell- 
ing of  the  owner  of  the  servient  estate, 
or  at  his  barn,  and  a  gate  opening  out 
on  the  turnpike  or  main  road. 

Often  the  way  crosses  also  small 
streams  or  branches  of  creeks  which 
must  be  kept  bridged  and  bridges  kept 
in  repair,  the  burden  of  which  is  usually 
shared  between  the  dominant  and  ser- 
vient estate.  "The  right  of  way  as 
shown  being  the  right  to  use  the  surface 
of  another's  land  for  purposes  such  as 
named,  the  owner  of  the  dominant  es- 
,ta,te  would  have  as  an  incident  thereto, 
doubtless,  the  right  to  adopt  the  surface 
to  the  uses  intended,  while  the  owner  of 
the  soil  retains  all  the  rights  and  benefits 
of  ownership  consistent  with  the  ease- 

^  ment.*'     Per/ey  v.  Chayidler,  6  Mass.,  454. 

The  nature  of  the  way  determines  its 

.  character,    and    a   way  for  agricultural 

purposes  may  properly  be  subjected  to 

gates  and  bars  not  unneasonably  estab- 


lished. Pillsbury  v.  Brown,  82  Me..  450 
(19  Atl.  Rep..  858,  L.  R.  A.,  94).  The 
owner  of  the  fee  may  maintain  a  gate 
at  the  place  where  the  private  way  in- 
tersects a  public  road.  Phillips  v.  Dress- 
ler\  122  Ind.,414  (17  |Am.  St.  Rep.,  375  : 
24  N.  E.  Rep..  226).  Atkins  v.  Board- 
man,  2  Mete,  467. 

"  The  owner  of  a  right  of  way  has  the 
right  to  remove  all  obstmctions  placed 
upon  it.'*     Williams  v.  Safford,  7  Barb., 

It  was  early  held  '*  that  when  a  right 
of  way  was  appendant  or  annexed  to  an 
estate,  it  passes  with  the  land  to  an  oc- 
cupant or  assignee."  Staple  v.  Heydon, 
2  Ld,  Ray,  922  ;  Ackreyd  v.  Smith,  10  C. 
B.,  164.' 

"  Such  right  of  way  need  not  be  ex- 
clusive and  other  parties  may  also  have 
the  right."  Ledyard  v.  Morey,  64  Mich., 
77. 

The  sum  of  the  whole  matter  is,  "  If 
A,  owning  a  farm  and  dwelling  bouse, 
has  with  his  family,  his  employees  and 
tenants  passed  over  the  lands  of  B.  on 
foot,  on  horseback,  in  vehicles  and  in  any 
way  he  or  the  others  saw  fit  so  as  to  go 
to  and  from  a  turnpike,  for  over  21  years 
without  asking  leave  or  permission  of  B. 
and  without  objection  and  without  inter- 
ruption, and  if  during  the  same  period 
the  way  has  been  used  by  all  other  per- 
sons having  occasion  to  go  to  or  from 
said  turnpike  to  the  farm  and  dwelling 
of  A.,  and  thej'-  have  done  so  without 
asking  leave  of  B.  and  without  objection 
or  interruption,  then  the  way  has  become 
appendant  to  the  farm  of  A.  by  prescrip- 
tion." //  is  not  a  public  way  but  a  pri- 
vate way  by  prescription  for  the  tise  of  the 
occupiers  of  the  farm  of  A.,  and  persons 
having  occasion  io  go  there  for  legitimate 
purposes.  It  must  not  be  confused  with 
public  ways  in  any  sense.  The  getural 
public  haye  no  concern  or  right  in  it.  It 
is  simply  a  way  appendant  to  the  farm  and 
dwelling  of  A.  and  to  be  used  as  inci- 
dent to  the  enjoyment  of  the  farm  and 
dwelling  by  A.,  his  family,  employees 
or  tenants,  and  bj"  such  others  as  have 
occasion  to  visit  the  said  farm  and 
dwelling.  The  way  is  to  be  used  as  a 
means  of  passage  to  and  from  the  dwell- 
ing and  farm  and  the  turnpike.  The  pre- 
scriptive right  having  been  acquired, 
passes  to  A.'s  grantees,  and  cannot  be 
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interrupted.  It  is  incident  to  the  land. 
It  is  not  because  of  a  necessity.  It  may 
not  be  a  necessity  and  often  is  not,  but 
it  arises  alone  from  prescription,  A  way 
appendant  to  a  farm  arises  alone  by  pre- 
scription :  a  way  in  gross  may  arise  by 
deed. 

The  courts  in  considering  whether  the 
elements  of  a  private  way  appendant  have 
been  made  out,  are  not  to  consider  the 
question  of  necessity  in  any  manner,  nor 
to  look  for  a  grant,  but  consider  in  de- 
termining the  question,  the  length  of 
time  the  way  has  been  used ;  by  whom 
used ;  for  what  purposes  used,  and  be- 
tween what  points.  If  the  case  as  made 
out  by  the  claimants  of  a  way  appendant 
upon  their  testimony  shows  a  prescrip- 
tive right  to  a  way  of  this  character,  then 
a  decree  must  follow,  unless  the  assail- 
ants of  such  right  can  overcome  the  case 
by  a  preponderance  of  evidence  showing 
that  a  way  was  used  under  a  permission  or 
license  Jrom  the  owner  of  the  land  over 
which  it  passes  inconsistent  with  a  claim  of 
right  on  the  part  of  the  users  of  the  way, 
7 he  burden  of  proof  is  on  the  assailants  of 
the  right,  to  overcome  by  their  testimony 
the  presumption  of  a  grant  arising  from 
twenty-one  years  uninterrupted  use  of -the 
wayyWheneverthe  claimants  sawfit^and  had 
occasion  to  so  use  it ^  without  asking  leave 
of  the  oztmerofthe  land  over  which  it  passed 
CL^id  without  objection  frotn  him  or  inter- 
ruption during  that  period  by  him,  the 
lav^  declaring  that  under  these  circum- 
stances the  possession  is  adverse,  and  not 
permissive.  The  law  does  not  presume 
a  permissive  right,  or  a  license. 
These  are  things  to  be  established 
by  proof.  The  adverse  use  for 
twenty-one  years  negatives  the  idea  of  a 
permissive  right  or  license  and  assumes 
that  the  owner  of  the  land  over  which  the 
way  passes  recognizes  the  right  by  his 
failure  to  interrupt  or  obstruct  the  way ; 
his  failure  to  object  to  the  said  use, 
his  failure  to  require  permission,  and  his 
inattention  during  all  these  years  to  what 
was  passing  before  his  eyes. 

The  diflSculty  as  already  stated  beset- 
ting counsel  who  do  not  see  clearly  these 
propositions,  is  the  failure  to  distinguish 
between  cases  in  ejectment  where  the 
possession  must  be  exclusive,  and  hostile 
^s  well  as  adverse,  and  cases  involving 
the  simple  easement  of  a  right  of  way. 


We  have  seen  that  a  right  of  way  maj' 
well  exist  and  be  enjoyed  in  common 
with  the  owner  of  the  land  over  which  it 
passes.  This  has  been  so  decided  in 
numerous  cases. 

It  is  not  and  need  not  be  exclusive  as 
to  him.  Because  one  has  the  right  to 
pass  over  my  land  by  a  certain  way  to 
reach  a  certain  point,  it  does  not  follow 
that  he  would  forfeit  his  right  bj''  allow- 
ing me  also  to  pass  over  it.  It  is  there- 
fore not  law,  neither  is  it  common  sense, 
to  say  that  a  way  cannot  exist  over  my 
land  in  favor  of  another  ( and  that  it  may 
exist  is  so  held  in  13th  Atlantic  Reporter, 
81,  and  other  cases  cited),  for  certain  pur- 
poses, because  I  may  use  the  same  waj' 
either  for  the  same  or  other  purposes. 
Bariies  v.  Haynes,  13  Gray.  188 ;  Ma- 
rion V.  Creigh,  87  Conn.,  462.  The  way 
obtained  by  prescription  over  my  land  is 
so  far  adverse  that  I  cannot  deprive  you 
of  it,  and  it  is  adverse  to  any  claim  I  may 
make  to  resume  the  right  to  close  the 
way.  It  is  hostile  to  any  attempts  of 
mine  to  so  close  the  way  after  it  has  ri-. 
peued  into  prescriptive  right,  but  the  law 
does  not  require  that  you  should  make 
"constant  claim'*  and  constant  reitera- 
tion that  you  claim  the  right.  I  see  >ou 
for' twenty-one  years  asserting  your  right 
by  daily  use  of  the  way  for  all  purposes, 
and  see  others  on  business,  using  it  to  go 
to  and  from  the  turnpike  to  your  farm 
and  dwelling  and  it  is  the  reductio  ad 
absurdum  to  then  say  that  the  use  of  the 
way  was  merely  permissive  without 
proving  that  fact.  The  law  favors  those 
who  do  not  sleep  on  their  rights.  It 
favors  the  vigilant,  not  the  sleeping.  One 
of  its  maxims,  applicable  in  many  cases,  is 
"that  silence  gives  consent,"  and  the  doc- 
trine of  estoppel  is  invoked  by  the  courts 
in  the  interest  of  justice  to  prevent  as- 
sertion of  claims  barred  by  laches  or  in- 
attention, and  brought  forth  when  to  en- 
force them  would  produce  injur)-.  The 
statute  of  limitations  is  a  statute  of 
peace.  The  law  has  fixed  twenty-one 
years  as  the  time  after  which  period  a 
right  by  prescription  having  become  es- 
tablished cannot  be  disturbed.  All  cases 
then  treating  of  cases  in  ejectment  alone 
may  be  eliminated  from  this  discussion. 
The  books  are  ample  in.  authorities  in 
cases  where  easements  alone  have  been 
under  consideration  and  the  decisions  in 
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such  cases  are  the  ones  in  point.  What 
have  the  courts  said  as  to  "private  ways 
appendant  by  prescription  ?"  That  is 
what  we  must  look  at.  If  there  had  been 
no  decisions  on  this  subject,  the  courts 
could  reason  by  analogy  in  the  case  first 
brought  before  them,  but  the  diflFerent 
character  of  ways  have  been  before  the 
courts  in  ever>'  form.  The  meaning  of 
the  much  abused  and  little  understood 
term  adverse  possession,  has  been  passed 
upon  in  right  of  way  cases,  and  what  it  is 
in  such  cases,  not  what  it  is  in  other  and  a 
different  character  of  cases.  So  with  the 
word  "exclusive"  as  to  its  meaning  in 
right  of  way  cases,  and  the  difference  in 
ejectment  suits.  A  summing  up  here  of 
the  cases  cited  in  this  brief  will  show  that 
all  the  propositions  set  out  in  the  same 
as  to  what  it  takes  to  constitute  "a  pri- 
vate way  appendant"  are  fully  sustained, 
as  an  examination  of  the  cases  will  show. 
Where  the  authorities  directly  in  point 
are  thus  grouped  and  bearing  upon  the 
same  subject  of  matter,  it  is  not  neces- 
sar>'  to  wander  off  into  abstract  discus- 
sions of  the  meaning  of  words  in  other 
cases  not  applicable.  The  rulings  of  the 
courts  in  cases  similar,  or  on  "all  fours" 
with  the  case  under  discussion  or  analo- 
gous thereto,  if  found  to  cover  the  ground, 
are  all  that  need  to  be  examined.  In  sum- 
ming up  then  I  here  group  the  author- 
ities and  cases  both  early  and  late  exam- 
ined and  collated  in  the  preparation  of 
this  brief.  Text  books:  Coke  Litt.,  \1U, 
2  Inst.,  653-654;  2  Inst.,  705;  Williains' 
Law  of  Real  Property ;  Giauque's  Law  of 
Roads  and  Ditches  under  Chapter  pn 
Ways ;  Bouvier  Law  Dictionary  ;  Kent's 
Commentaries;  Taylor's  Landlord,  and 
Tenant :  Washburn  on  Easements;  Black- 
stone's  Commentaries,  etc.,  etc  ;  Rawle  on 
Covenants  for  Title.  But  the  ad- 
judged cases  are  what  I  rely  on 
and  which  have  been  examined, 
and  to  these  cases  attention  is  called. 
Canham  v.  Fisky  2  C.  &  J.,  126,  per  Bayley 
B.;  Carr  v.  Foster,  3  Ad.  &  EL,  N.  S., 
581:  ?  Rawle.,  492:  125  N.  Y.,  380;  26 
N.  E.  Rep  ,  471;  10  Pick.,  138;  42  Minn., 
398  (45  N.  W.  Rep.,  958):  61  Pa.  St..  100: 
Am.  Dec,  597;  42  Ind..  44;  104  III, 
455;  1  Sumner  U.  S.,  402;  10  Pat.,  54; 
0  Cush.,  254;  29  Tex.,  74;  15  Johns., 
447«74  (04  Am.  Dec.  260),  12  Vt.,  123  ; 
27  Cal.,  366;  17  Wis.,  1;  43  Indiana ;  35 


Conn.,  228;  Middleton  v.  Newport,  16  R. 
I.,  819;  Garrett  v.  Jackson,  20  Pa.  St. 
Rep.,  335;  Cortelyon  v.  Van  Brant,  2 
Johns  (N.  Y.),  357;  Reimer  v.  Stuber,  20 
Pa.  St.  Rep..  464 ;  LewU  v.  Jofies,  1  Pa. 
St.,  336;  Blake  v.  Everett,  1  Allen, 
(Mass.),  248;  Esling  v.  Williams,  10  Pa. 
St.  Rep.,  126;  Arbuckle  v.  Ward,  29  Vt., 
43 ;  State  v.  McDaniel,  8  Jones  Law  R., 
284;  Stiff ey  v.  Carpenter,  37  Pa.  St,  41 ; 
Barnstable  v.  Thatcher,  3  Mete. ^  245; 
Bedfish  \,Bedfish,  105  Mass.,  317  ;  Jack- 
son V.  Hathaway,  15  Johns.,  449;  Carr  v. 
Foster,  3  Q.  B.,  581 ;  Uhigh  Valley  R.  R. 
Co.  V.  McFarland,  30  N.  J.  Eq.,  180; 
Battishitlx.  Reed,  18  C.  B.,696;  Lngraham 
V.  Hough,  1  Jones  (N.  C),  39;  GoodtitU 
V.  Walker,  1  Burrow,  133 ;  CarHsie  v. 
Cooper,  4  C.  E.  Green,  262;  Demutk  v. 
Amiveg,  90  Pa.  St.,  181 ;  Hoag  v.  Delorme, 
30  Wis.,  594-595;  Peckw  Smith,  1  Conn., 
103-147 ;  Dodge  v.  Stacey,  39  Vt.,  553- 
572 ;  Kent  v.  White,  10  Pick.,  138 ;  Sar- 
geant  v.  Ballard,  9  Pick.,  251 ;  Wiltiams 
V.  Nelson,  23  Pick.,  142  ;  Leonard  \.  Nel- 
son, 7  Allen,  277j  Wifiston  v.JonetoJi,  42 
Minn..  398  (45  N.  W,  Rep.,  958);  McKin- 
sie  V.  Elliott,  134  lUinois.  156  ;  (24  N.  E. 
Rep.,  965) ;  Lewiston  v.  Proctor,  27  lUi- 
nois,  417 ;  37  Vermont,  312 ;  15  Hun.,  600 ; 
13  Atlantic  Reporter,  81  ^  20th  Ohio  R^ 
ports,  401  ;•  42  Indiana,  44  ;  104  lUinois, 
455  ;  Sloan  v.  Holliday,  30  L.  T.  (N.  S.), 
757;  Wesh  v.  Wilcox,  101  Mass.,  163; 
Parks  V.  Bishop,  120  Mass.,  340 ;  Gar- 
land V.  Furber,  47  N.  H.,  304 ;  Ballx, 
Herbert,  3  T.  R.  253;  Hotipes  v.  Aider- 
man,  22  Iowa,  162 ;  Ballard  v.  Dyson,  1 
Taunt.,  279;  37  Vt,  312 ;  Maxxvell  \. 
Macaf^e,  9  B.  Monroe,  20 ;  Williams  v. 
James,  L.  R.  2  C.  P..  577  ;  29  Texas,  74  : 
(94  Am.  Dec,  260) ;  Dure  v.  Heathcote. 
25  L.  J.  (N.  S.)  exch.,  245;  Rogerson  v. 
Shepard,  33  W.  Va.,  307  (10  S.  E.  Rep., 
633) ;  Phillips  \.  Dreshier,  122  Ind..  414 
(17  Am.  St.  Rep.,  375);  O Daniel  v. 
a  Daniel,  88  Kentucky  (10  S.  W.  R^p.. 
638) ;  Wallace  v.  Fletcher,  10  Foster,  448; 
and  cases  cited  ;  Hesberia  Lafid,  etc.,  Co. 
V.  Roger,  83  Cal.  10  (17  Am.  St.  Rep.,  209, 
23  Pac.  Rep.,  196) ;  Diffefidal  v.  Midland 
R.  R.  Co.,  86  W.  Va.,  459  (10  S.  E.  Rep.. 
536). 

The  way  being  an  incorporeal  heredit- 
ament, the  owner  of  it  if  in  gross  or  the 
land  to  which  it  is  attached  as  append- 
ant after  twenty-one  years'  use  acquire*- 
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a  title  by  prescription,  and  an  estate   in 
the  incorporeal  hereditament.     This  title 
rests  upon  the  rule  of  law,  that  such  con- 
tinued possession  by  use  raises  a  cotulusive 
presumption  that  there  has  been  a  grant 
of  such  incorporeal  hereditament  by  the 
owner  of  the  corporeal  property  in,  or 
concerning,  or  annexed  to  which,  the  in- 
corporeal hereditament  is  alleged  to  exist. 
Now,' it  is  true  the  possession    must 
have  been:   ¥\T^i;adverse^  and  as  shown  it 
is  adverse  and  inconsistent  with  the  full 
enjoyment  of ,  the  corporeal  property  by 
its  true  owner  according  to  the  nature  of 
his  estate  therein.     The  very  existence  of 
the  way  takes  that  much  of  his  ground 
which  he  cannot  plough  up,  dig  up,  plant 
or   fence  up,  and  it  is  both  adverse  and 
hostile  to  such  purposes.     It  can  be  used 
by  the  owner  of  the  fee  as  a  passage  way  and 
for  that  alone,  in  common  with  the  owner 
of  the  dominant  estate.    Second,  under 
claim  of  right.    The  authorities  I  have 
cited  show  what  constitutes  such  claim ; 
Third,  continuous.    This  I  have  already 
shown  by  the  cases  means  not  constant, 
"but  whenever  an   occasion  requires ;" 
"whenever  the  owner  sees  fit ;  "  "when- 
ever he  needs  it."   Fourth,  uninterrupted. 
This   has  already  been   stated.      Fifth, 
peaceable.      This  means  "without    any 
action  on  the  part  of  the  owner  of  the 
corporeal  property  over  which  the  way 
passes  as  suspends,  or  restricts,  or  termi- 
nates or  interferes  with  the  enjoyment  of 
the  incorporeal  hereditament  by  its  pos- 
sessor during  the  statutory  period,  he,  the 
owner  of  the  corporeal  property,  knowing 
said  way  was  used  and  for  what  purposes 
and  by  whom."    The  right  then  is  simply 
a  liberty,  privilege  or  advantage   to  use 
certain  portions  of  the  land  of  another 
without  profit,  and  exists  as  a  thing  en- 
tirely apart  and  distinct  from  the  owner- 
ship of  the  soil.     If  the  owner  of  the 
soil  allows  twenty-one    years  to  elapse 
without  asserting  his  right  to  close  the 
way  when  he  had  knowledge  of  its  exist- 
ence in    the  particular  manner  it   was 
used.    The  law  steps  in   and  raises  pre- 
sumption of  title  as  against  his  right 
which  he  might  once  have  asserted,  but 
failed  to  do  so.     Reference  having  been 
made  to  the  adjudged  cases  and  also  to 
Washburn  on  Easements,  I   add  a  few 
citations  from  that  work  on  the  subject. 
Citations   from    Washburn   on   Ease- 


ments, 4th  edition  (1885) : 

"It  is  no  answer  to  a  claim  of  way  by 
prescription  that  the  claimant  has  another 
way  to  the  premises."  Washb.,  marginal 
paging,  83. 

"But  though  a  right  of  way  cannot  be 
gained  by  the  parol  agreement  of  him 
who  creates  it,  yet  where,  under  such 
agreement,  the  ow^ner  of  the  dominant 
estate  used  the  way  thus  created  for 
twenty  years,  and  the  same  was  ac- 
quiesced in  by  the  owner  of  the  servient 
estate,  it  was  held  to  be  such  an  exercise 
of  the  way  under  a  claim  of  right,  as  to 
gain  thereby  a  prescriptive  right  to  the 
same."  {Ashley  v.  Ashley)  4  Gray,  197. 
Cited  in  Washburn,  page  88. 

"And  it  is  no  objection  to  gaining  an 
easement  by  prescription  that  the  same 
was  originally  granted  or  bargained  for 
by  parol.  That  the  use  began  by  per- 
mission does  not  affect  the  prescriptive 
right,  if  it  has  been  used  and  exercised 
for  the  requisite  period,  under  a  claim  of 
right  on  the  part  of  the  owner  of  the 
dominant  tenement"  {Arbuckle  v,.Ward^ 
29  Vt.,  43-52).  Washb.,  page  88. 

"If  there  has  been  the  use  of  an  ease- 
ment for  twenty  years  (21  in* Ohio),  unex- 
plained, it  will  be  presumed  to  be  under 
a  claim  of  right  and  adverse,  and  be 
sufficient  to  establish  title  by  prescrip- 
tion, and  to  authorize  the  presumption* 
of  a  grant  unless  contradicted  or  ex- 
plained." Washburn  on  Easements, 
marg.  paging  90,  cites  Miller  v.  Garlock, 
8  Barb.,  153;  Chalk  v.  M'Alily,  11  Rich., 
153;  Williams  v.  Nelson,  23  Pick.,  141- 
147;  Yard  v.  Ford,  2  Wms.  Saund,,  172; 
Blake  V.  Everett,  1  Allen,  248;  Ricard  v. 
Willia7ns,  7  Wheat,  59-109;  Hammond  \. 
Zeh7ier,  21  N.  Y.,  118;  Bolivar  Mg.  Co, 
V.  Neponset  Mg,  Co.,  16  Pick,  241; 
Calvin  v.  Burnet,  17  Wend.,  564;  Olney 
V.  Fenner,  2  R.  I.,  211;  Pue  v..  Pue,  4 
Ind.  Ch.,  Dec.  386;  Esliiigx,  Williams, 
10  Penn.  St.,  126;  Steffy  v.  Carpenter,  37 
Penn.  St.,  41;  Worrall  v.  Rhoades,  2 
Whart.,  427;  Garrett  v.  Jackson,,  20  Penn. 
St.,  331;  Ingraham  v.  Hough,  1  Jones, 
(N.  C),  39;  Polly  v.  McAll,  37  Ala.,  30; 
Perrin  v.  Garfield,  37  Vt.,  310;  Ham- 
mond V.  Zehner,  23  Barb.,  473;  Uniofi 
Water  Co.  v.  Crarv,  25  Cal.,  509;  Sc/iool 
District  v.  Lynch,  33  Conn,,  334. 

Accordingly,  the  court  in  Garrett  v. 
Jackson,  say :     "Where  one  uses  an  ease- 


630 


OHIO  LEGAL  NEWS. 


ment,  whenever  he  sees  fit,  without  ask- 
ing leave,  and  without  objection,  it  is  ad- 
verse, and  an  uninterrupted  adverse  en- 
jo>Tnent  for  twentj'-one  years  is  a  title 
which  cannot  be  afterwards  disputed. 
The  owner  of  the  land  has  the  burden 
of  proving  that  the  use  of  the  easement 
was  under  some  license  indulgence,  or 
special  contract  inconsistent  with  a  claim 
of  right  by  the  other  party."  (Garrett 
V.  Jackson,  20  Penn.  St.,  331 ;  Pierce  v. 
Cloud,  A2  Penn.,  102-113.)  Washb.,  marg. 
paging.  91. 

See  also  Wash.,  96  (and  cases  in  note 
of  Barnes  v.  Hay7ies,  13  Gray,  188,  and 
^  Marion  v.  Creigh,  37  Conn.,  462). 

*'The  court  in  Nash  v.  Peden  (1  Speers, 
22),  say  where  a  clear  right  of  private 
way  -is  established  it  cannot  be  defeated 
because  other  persons  than  the  plaintiflF 
have  used  the  road,  such  use  being  in  no 
wise  inconsistent  with  the  right.  Nor 
do  I  suppose  the  proposition  catt  be  main- 
tained that  a  private  right  of  way  must 
be  exclusive,  I  can  see  no  reason  why 
two  or  even  more  may  not  acquire  a 
right  in  the  same  way  and  by  the  same 
adverse  use  by  which  one  maj-  acquire 
it.''  Washb.,  marg.  paging,  98.  To  same 
effect  are  Barnes  v.  Haynes,  13  Gray, 
188,  and  Marion  v.  Creigh,  37  Conn.,  462 
cited  supra. 

What  shall  constitute  acquiescence 
and  knowledge  on  the  part  of  the  owner 
of  the  land  over  which  a  way  passes  is 
defined  in  Blake  v.  Everett,  1  Allen,  248: 
"There  need  not  be  a  claim  to  the  right 
of  way  in  words,  or  an  admission  b^*  the 
owner  of  the  land  in  words,  that  he 
knew  of  the  adverse  use  and  claim  of 
right;  twenty  years  (twenty-one  in  Ohio) 
of  adverse  use,  continually  and  uninter- 
ruptedly, with  the  knowledge  and  ac- 
quiescence of  •the  owner  of  the  land,  in 
the  absence  of  evidence  of  permission 
and  license  is  sufficient  proof  of  the  ex- 
istence of  such  easement.*'  Washb., 
Jiiarg.  pag.,  111. 


[Supreme Court  of  Ohio.] 
Board  op  Trustees  v.  Cuppett  et  At. 

1.  The  construction  given  to  a  federal  statute 
by  the  supreme  court  of  the  United  States,  is 
binding  upon  the  state  courts. 

2.  The  cession  of  the  "  unsurveyed  and  un- 
sold "  lands  in  the  Virginia  military  district  to 


the  state  of  Ohio,  by  the  act  of  congress  ap- 
proved February  IS,  1871,  was  a  grant  in  pre- 
senti,  and  vested  the  title  to  the  lands  in  the 
etate  at  that  date,  subject  only  to  the  right  of 
bona  fide  settlers  to  preempt  portions  occupied 
by  them  not  exceeding  the  quantity  namM  in 
the  act. 

3.  Entries  and  surveys  of  lands  in  the  Vir- 
ginia military  district  which  were  made  prior 
to  January'  1, 1852,  but  the  survey  not  returned 
to  the  proper  department  until  after  that  date, 
became  void,  ana  all  rights  under  them  extin- 
guished ;  the  lands  covered  by  them  were,  in 
contemplation  of  law,  **  unsurve}^  '*  lands^ 
when  the  act  of  cession  to  the  state  took  effect 
and  the  indefeasible  title  thereto  vested  in  the 
state  under  that  act. 

4.  Such  entries  and  6un,'ey8  ai«  not  within 
the  operation  of  the  act  of  congress  of  Marcii 
3, 1855,  allowing  the  further  time  of  two  ^-ears 
from  the  passage  of  that  act  for  making  and 
returning  surveys  to  the  general  land  office. 

5.  A  patent  issued  upon  such  void  survey, 
after  the  lands  were  ceaed  to  the  state,  cannot 
impair  or  affect  its  title,  or  that  of  any  one 
claiming  under  it  by  validj;rant ;  nor  have  the 
acts  of  congress  of  May  2f,  1880,  and  Aumst 
7, 1882,  or  either  of  them,  such  operation,  their 
purpose  and  effect  being  not  to  create  new 
rights,  but  to  preserve  those  already  existing, 
when  the  act  of  cession  was  passed. 

( Decided  April  23,  18do.) 

Error  to  the  circuit  court  of  Scioto 
county. 

Action  to  recover  possession  of  leal 
property,  and  the  rents  and  profits  of 
the  same.  The  answer  denies  title  in  the 
plaintiff.  The  jury  were  instructed  to 
return  a  verdict  for  defendants,  which 
they  did.  Judgment  on  the  verdict  was 
aflSrmed  by  the  circuit  court. 

The  question  presented  is  whether 
plaintiff  has  a  legal  estate  in  the  lands. 
There  is  no  controversy  concerning  the 
facts,  and  a  suflScient  statement  of  them 
is  contained  in  the  opinion. 

/.  W.  Banno7i  and  T,  C.  Atidcrson,  for 
Plaintiff  in  Error. 

N,  IV.  EvafisSLnd  Duiuan  Livings/on, 
for  Defendants  in  Error. 

Williams,  J. 

The  lands  in  controversy  are  situated 
in  the  Virginia  military  district,  and  it  is 
conceded  the  plaintiff  has  all  the  title  to 
them  which  the  state  acquired  by  the  act 
of  congress,  approved  February  18, 1871, 
which  reads  as  follows : 

'  *  Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States 
of  America  assembled,  that  the  lands  re- 
maining unsurveyed  and  unsold  in  the 
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Virginia  military  district,  in  the  state  of 
Ohio,  be  and  the  same  are  hereby  ceded 
to  the  state  of  Ohio  upon  the  conditions 
following,  to  wit : 

"Any  person  who,  at  the  time  of  the 
passage  of  this  act,  is  a  bona  fide  settler 
on  any  portion  of  land  may  hold  not  ex- 
ceeding one  hundred  and  sixty  acres  so 
occupied,  by  his  preempting  the  same  in 
such  manner  as  the  legislature  of  the 
state  of  Ohio  may  direct." 

One  of  the  questions  made  is  whether 
the  lands  in  dispute  were  unsurveyed 
lands  when  the  act  above  quoted  went 
into  effect.  It  is  claimed  by  the  defend- 
ants they  were  not,  and  therefore  not 
within  the  descriptive  terms  of  the  grant 
to  the  state.  If  -the  determination  of 
the  question  involved  the  weight  of  the 
evidence,  we  should  decline  to  enter 
upon  its  consideration;  but  it  does  not, 
its  decision  depending  entirely  upon  the 
effect  certain  federal  statutes  limiting 
and  extending  the  time  for  making  en- 
tries and  making  and  returning  surveys 
of  lands  in  the  Virginia  military  district. 
In  the  cession  of  the  territor}'  northwest 
of  the  river  Ohio  to  the  United  States 
by  the  state  of  Virginia,  there  was  a  res- 
ervation of  the  right  to  appropriate  any 
of  the  lands  "lying  between  the  Scioto 
and  Ifittle  Miami  rivers'*  by  the  officers 
and  soldiers  of  the  Virginia  militai^  line 
in  the  war  of  the  revolution,  on  war- 
rants issued  to  them  for  their  services; 
and  the  United  States  took  those  lands 
subject  to  that  trust.  By  the  act  of  con- 
gress passed  March  28,  1804,  ''officers 
and  soldiers  or  their  legal  representatives 
were  required  to  make  their  locations 
witkin  three  years  and  make  and  return 
their  surveys  within  five  years  from  the 
passage  of  the  act'' 

The  act  contains  the  further  provision 
that  all  lands  within  the  district  which 
''shall  not  have  been  located,  and  the  sur- 
veys whereof  shall  not  have  been  returned 
to  the  secretary  of  war  within  the  time 
and  times  prescribed  by  this  act  shall 
thenceforth  be  released  from  any  claim  or 
claims  tor  such  bounty  lands'' 

By  the  subsequent  act  of  March  2, 
1807,  soldiers  having  such  warrants 
were  "allowed  the  further  time  of  three 
years  from  March  23  next,  to  complete 
their  locations,  and  a  further  time  of  five 
years  from  that  date  to  return  their  sur- 


veys and  warrants,  or  certified  copies  of 
warrants  to  the  office  of  the  secretary- 
of  the  war  department,"  subject  how- 
ever, to  the  proviso:  "That  no  locations 
aforesaid  within  the  above  mentioned 
tract  shall,  after  the  passing  of  this  act, 
be  made  on  tracts  of  land  for  which*  pat- 
ents had  prexnously  been  issued,  or 
which  had  been  previously  surveyed,  and 
any  patent  which  may,  nevertheless,  be 
obtained  for  land  contrary  to  the  provi- 
sions of  this  section  shall  be  considered 
null  and  void." 

It  was  held  in  the  case-  ot  fackson  \\ 
Clark,  1  Peters,  628,  thai  under  the  ces- 
sion of  the  northwest  territory  congress 
had  the  power  to  prescribe  the  time 
within  which  the  lands  reserved  for  the 
Virginia  troops  should  be  appropriated 
to  that  purpose,  and  annex  conditions 
to  any  extension  of  that  time,  as  was 
done  by  statutes  above  mentioned,  and 
that  all  lands  not  appropriated  within 
the  time  and  according  to  the  conditions 
were  divested  of  the  trust  in  behalf  of 
such  troops,  and  discharged  from  their 
claims;  the  general  government,  there- 
after, being  at  liberty  to  dispose  of  the 
lands  as  a  common  fund  for  the  states  of 
the  Union.  As  said  by  Chief  Justice 
Marshall  in  that  case,  the  time  allowed- 
for  making  the  appropriation  "certainly 
ought  to  be  liberad.  But;  unless  some 
time  might  be  prescribed,  the  other  pur- 
poses of  the  trust  would.be  totall)' de- 
feated; and  the  surplus  land  remain  a 
wilderness." 

By  subsequent  legislation  the  time  for 
making  entries  on  warrants  issued  to  the 
Virginia  troops,  and  for  making  and  re- 
turning surveys  of  the  lands  entered,  was 
extended  from  time  to  time  upon  the  con- 
ditions set  forth  in  the  previous  statutes, 
until,  by  the  act  of  February  20,  1850, 
the  time  within  which  such  entries  and 
surveys  might  be  made  and  returned, 
was  limited  to  January  1,  1852.  It  is  not 
necessar>'  to  examine  this  legislation  in 
detail ;  it  has  been  considered  and  con- 
strued by  the  supreme  court  of  the  United 
States,  by  whose  decisions  it  is  estab- 
lished that,  whatever  of  these  lands  "had 
not  been  appropriated  in  accordance 
with  the  terms  of  existing  law,  so  as  to 
secure  to  the  claimant  a  legal  right  to  call 
for  a  patent,  was  subject  to  the  disposal 
of  the  United  States  for  its  own  use,  and 
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according  to  its  own  pleasure.  It  is  in 
view  of  this  condition  of  things  that  the 
act  of  Februar}'  18,  1871,  must  be  con- 
sidered and  construed  :"  and  that  "it  was 
essential  to  the  vesting  of  any  interest 
under  an  entr}'  and  surv'ey  within  the 
Virginia  military  land  district,  made 
prior  to  January  1,  1852,  that  the  survey 
should  be  returned  to  the  commissioner 
of  the  General  Land  Office  at  Washing- 
ton, on  or  before  that  date,  and  that  the 
failure  to  do  so  discharged  the  layid  front 
any  claim  founded  on  such  location  and 
survey,  aiid  extinguished  all  right,  title 
and  estate  previously  acquired  thereby'' 
Coan  V.  Flaq^^,12S  U.  S.,  117;  Fussellv. 
Gregg,  113X\  S.,  550. 

Tlie  lands  involved  in  this  action  were 
entered  upon  Virginia  military  warrants, 
issued  for  services  of  Lieutenant  Richard 
Routt,  and  the  survey  was  made  on  the 
1st  of  April,  1850,  but  not  returned  to 
the  proper  office  at  Washington  until  af- 
ter the  1st  day  of  Januar>',  1852 ;  so  that, 
the  survey,  not  having  been  returned 
within  the  time  limited  by  the  then  ex- 
isting law,  was  unavailing  as  an  appro- 
priation of  lands  included  in  it.  and.  con- 
sequently, they  remained  unaffected  by  it 
and  subject  to  any  disposition  the  gov- 
ernment might  choose  to  make  of  them, 
and,  unless  that  legal  status  of  the  land 
was  changed  before  the  grant  made  to 
the  state  by  the  act  of  February  18, 1871, 
took  effect,  they  passed  by  that  grant  di- 
vested of  any  claim  under  the  entry  and 
survey.  Such  change  did  not  occur  un- 
less it  was  effected  by  the  act  of  March 
3,  1855,  which  provides:  "That  the  offi- 
cers and  soldiers  of  the  Virginia  line  on 
continental  establishments,  their  heirs 
or  assigns,  entitled  to  bounty  lands  which 
have,  prior  to  the  first  day  of  January, 
1852,  been  entered  within  the  tract  re- 
served by  Virginia,  between  the  Little 
Miami  and  Scioto  rivers,  for  satisfying 
the  legal  bounties  to  her  officers  and  sol- 
diers upon  continental  establishments, 
should  be  allowed  the  further  time  of  two 
years  from  and  after  the  passage  of  this 
act,  to  make  and  return  their  sur\^eys  and 
warrants,  or  certified  copies  of  warrants, 
to  the  General  Land  Office." 

This  statute,  it  has  been  held,  has  no 
application  to  cases  where  both  the  entry 
and  survey  were  made  prior  to  January'  1, 
1832,  and  applies  only  where  the  entry. 


but  not  the  survey,  was  made  before  that 
date,  allowing  the  additional  time  of  two 
3'ears  from  March  3,  1855,  within  which 
to  have  the  survey  made  and  returned. 
Fussell  V.  Gregg,  supra,  also  Coan  v. 
Flagg,  supra. 

Whilst  the  statute  might  admit  of  the 
more  liberal  construction,  that,  as  it  al- 
lows the  specified  time  for  both  making 
and  returning  a  surv^ey,  th^  right  to  re- 
turn a  survey  already  made  should  be 
regarded  as  within  its  spirit  and  intent, 
we  are  not  at  liberty  to  adopt  that  in- 
terpretation, or  disregard  the  construc- 
tion it  has  received  from  the  supreme 
court  of  the  United  States.  A  construc- 
tion given  to  a  federal  statute,  by  the 
highest  federal  court,  is  binding  uxx>n 
the  state  courts.  In  construing  ,  this 
statute,  it  is  said  by  Mr.  Justice  Wood, 
in  Fussell  v.  Gregg r 

"This  act  is  by  its  terms  confined  to 
lands  entered  and  not  surveyed  prior  to 
January  1,  1852.  The  policy  of  the  act 
is  cleai*.  The  acts  passed  prior  to  the 
act  of  July  7,  1838,  fixed  one  period  for 
locating  entries  and  a  longer  time  for 
making  and  returning  surveys,  plainly 
because  the  surveys  could  not  be  made 
until  the  entries  were  made.  But  the 
act  of  July  7,  1838,  as  revived  and  con- 
tinued in  force  by  subsequent  statutes, 
fixed  the  first  day  of  January,  1852.  as 
the  limit  allowed  both  for  making 
entries  and  making  and  returning  sur- 
veys. It,  therefore,  doubtless,  happened 
that  laggard  warrant-holders  procrasti- 
nated the  making  of  their  entries  until 
it  was  too  late  to  make  and  return  their 
surveys  before  the  first  of  January,  1852. 
Therefore,  the  act  of  March  3,  1855,  was 
passed,  allowing  the  holders  of  warrants, 
who  had  made  their  entries  before  Jan- 
uary 1.  1852,  two  years'  further  time 
after  the  passage  of  the  act,  to  make  and 
return  their  surveys.  Those  who  before 
January  1,  1852,  had  made  both  their 
entries  and  surveys,  were  not  within  the 
words  or  spirit  of  the  act." 

That  case  was  followed  in  Coan  v. 
Flagg,  123  U.  S.,  117,  where,  in  the 
opinion  by  Mr.  Justice  Matthews,  it  is 
said  :  "It  was  decided  by  this  court  in 
the  case  of  Fussell  v.  Gregg,  113  U.  S., 
550,  upon  a  careful  and  detailed  review 
of  all  the  legislation  on  the  subject,  that 
it  was  essential  to  the  vesting  of  any  in- 
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terest  under  an  entry  and  survey,  within 
the  Virginia  Mihtary  Land  District, 
made  prior  to  January  1,  1852,  that  the 
survey  should  be  returned  to  the  com- 
missioner of  the  General  Laud  Office  at 
Washington,  on  or  before  that  date,  and 
that  the  failure  to  do  so  discharged  '  the 
land  from  any  claim  founded  on  such* 
location  and  surv* ey ;  *  and  extinguished 
*  all  right,  title  and  estate  previously  ac- 
quired thereby.  Such  lands  might, 
therefore,  ver}-  properh'  be  considered, 
in  contemplation  of  law,  as  *  unsur- 
veyed.' " 

We  are  not  advised  ot  any  legislation 
subsequent  to  the  act  of  1855,  and  prior 
to  that  of  February  18,  1871,  which 
affects  the  question  here ;  so  that,  at  the 
time  of  the  adoption  of  the  latter  act,  the 
lands  which  are  the  subject  of  this 
action,  were  within  the  category'  of  un- 
survej'ed  lands  in  the  Virginia  military' 
district,  and  included  in  the  terms  of  the 
grant  thereby  made  to  the  state. 

The  state,  b}-   an    act  of  its  legisla- 
ture,  passed   March  26,   1872,  formally 
accepted     the   grant,    vested    the    title 
to     the    lands   in    the    Ohio     Agricul- 
tural     and     Mechanical     College,     thej 
name  of  which  has  since  been  changed  j 
to  that  of   Ohio   State  University,  and' 
made   provision  for  the  pre-emption  of. 
portions  of  the  lands  by  bona  fide  set- ' 
tiers  in  accordance  with  the   conditions  l 
of  the  grant.     In  the  meantime,  namely, ! 
on  the  27th  of  April,  1871,  a  patent  fori 
the  lands  in  dispute  was  issued  to  the  I 
representatives    of    Lieutenant     Routt,  \ 
upon  the  survey  that  was  made,  as  be- 
fore stated,  prior  to  Januarj-  1,  1852,  but  • 
not  returned  until  after  that  date.     The  I 
defendants,  by  a   claim  of  intermediate  j 
conveyance,    connect    themselves     with  j 
that  patent,  and  claim  title  from  no  other 
source;  and  their  principal  contention  is, 
that  the  patent  establishes  the  regularity 
of  all  the  steps  preliminary  and  neces- 
sary to  its  issuing,  and  is  conclusive  as 
to   the  title,  until  set  aside  by  a  direct 
proceeding.     The  soundne.ss  of  that  po- 
sition, it  is  manifest,  must  depend  upon 
whether  when  the  patent  was  obtained, 
the  title  tp  the  lands  covered  by  it  was 
still  in   the  government  of  the  United 
States.     If  before  that  time  it  had  parted ! 
with  all  its  title  to  the  lands,  of  course,  | 
none  was  conveyed  by  the  patent,  for  a  ' 


patent  cannot,  any  more  than  the  deed 
of  an  individual,  create  title  tp  anything 
not  owned  by  the  grantor.  The  question 
is  thus  raised,  when  did  the  title  to  the 
lands  ceded  by  the  act  of  February  18, 
1871,  vest  in  the  state?  Was  it  when 
the  act  took  effect,  or  not  until  the  ac- 
ceptance of  the  grant  by  the  state?  If 
at  the  former  date,  the  patent  could  not 
divest  the  state's  title,  for  once  vested,  it 
became  irrevocable ;  but  if  the  title  did 
not  vest  until  the  passage  b}*  the  legis- 
lature of  the  act  accepting  the  grant,  the 
state  acquired  no  title  to  the  lands  in 
question,  for  the  reason  that,  having  al- 
ready been  conveyed  by  tlie  patent,  they 
were  taken  out  of  the  terms  and  opera- 
tion of  the  grant  to  the  state.  It  is  well 
settled  that  in  con.struing  a  congressional 
grant,  it  is  to  be  borne  in  mind  the  act 
by  which  it  is  made  is  a  law  as  well  as  a 
conveyance,  and  such  effect  must  be 
given  to  it  as  will  carr}-  out  the  intent  of 
congress.  That  intent  should  not  be 
defeated  b}'  applying  to  the  grant  the 
rules  of  the  common  law,  wliich  are 
properly  applicable  only  to  transfers  be- 
tween private  parties.  To  the  validity 
of  such  transfers,  it  may  be  admitted 
that  there  must  exi.st  a  present  power 
of  identification  of  the. land:  and  thai 
where  no  such  power  exists,  instruments, 
with  words  of  present  grant,  are  opera- 
tive, if  at  all,  only  as  contracts  to  con- 
vey. .  But  the  rules  of  the  common  law 
must  yield  in  this,  as  in  all.  other  cases, 
to  the  legi.slative  will."  R,  R,  Co.  v.  R, 
R.  Co,,'  97  U.  S..  491.  In  that  case,  by 
an  act  of  congress  there  was  granted  to 
a  railroad  company  the  alternate  sections 
of  land  on  each  side  of  its  line,  which 
were  not  sold,  reserved,  or  otherwise  dis- 
posed of.  The  act  provided  that  upon 
the  completion  of  every  fort\-  miles  of 
the  roadj  commissioners  to  be  appointed 
by  the  President  were  to  examine  the 
same,  and  report  whether  it  was  so  com- 
pleted, and  when  such  reports  were 
made,  if  favorable,  patents  were  to  issue 
for  the  sections  on  each  side  of  the  road 
so  tompleted.  The  question  was 
whether  the  title  vested  in  the  company' 
at  the  date  of  the  act,  or  not  until  the  forty 
miles  of  road  were  con.stnicted  and  ac- 
cepted, or  only  when  the  patents  were  '•- 
sued.  In  holding  that  it  vested  at  the 
date  of  tlie'act,  Mr.  Justice  Field  said  : 
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"  The  language  of  the  act,  4s  that  there 
be  and  hereby  is  granted/  words  which 
import  a  grant  /«  preseiiti,  and  not  in. 
future,  or  the  promise  of  a  grant ;  "  and 
further,  that  when  the  location  of  the 
road  was  made  and  the  sections  granted 
ascertained,  the  title  of  the  company' 
"took  effect  by  relation  as  of  the  date  of 
the  act,  except  as  to  the  reservations  men- 
tioned, so  as  to  cut  oflf  all  intervening 
claimants  except  as  to  the  reservation 
made.'* 

In  R.  R,  Co,  V.  U.  5.,  92  U.  S..  733,  it 
is  held,  that  the  words  **  there  be  and  is 
hereby  granted,"  in  an  act  of  congress, 
are  words  of  absolute  donation,  and  im- 
port a  grant  in  presenti;  and  it  is  there 
said,  this  court  has  held  that  they  can 
have  no  other  meaning,  and  the  land  de- 
partment, on  its  interpretation  of  them, 
has  uniformly  administered  every  pre- 
vious grant.  And  again,  in  the  case  of 
Van  Wyck  v.  Knevals,  106  U.  S.,  860,  in 
giving  construction  to  a  congressional 
grant  which  gax'e  to  the  state  of  Kansas 
for  the  use  of  the  St.  Joseph  and  Denver 
City  Railroad  company,  alternate  sections 
designated  by  odd  numbers.'ou  each  side 
of  the  proposed  road,  subject  to  the  con- 
dition that  if  it  appear,  when  the  route 
of  the  road  is  "  definitely  fixed,*'  that  the 
United  States  have  sold  any  section  or 
part  thereof,  or  the  right-  of  preemption 
or  homiestead  settleiiient  has  attached,  or 
the  same  has  been  reserved  by  the  United 
States  for  any  purpose,  the  secretary  of 
the  interior  shall  cause  an  equal  quan- 
tity of  other  lands  to  be  selected  from 
odd  sections  nearest  those  designated  in 
lieu  of  the  lands  appropriated,  which 
shall  be  held  by  the  state  for  the  same 
purpose,  Mr.  Justice  Fibld  uses  the  fol- 
lowing language :  '*  The  grant  is  one  in 
presenti,  except  as  its  operation  is  affected 
by  that  condition ;  that  is,  it  imports  the 
transfer,  subject  to  the  limitations  men- 
tioned, of  a  present  interest  in  the  lands 
designated.  The  difficulty  in  immedi- 
diately  giving  full  operation  to  it  arises 
from  the  fact  that  the  sections  designated 
as  granted  are  incapable  of  identification 
until  the  route  of  the  road  is  '  definitely 
fixed.'  When  the  route  is  thus  es- 
tablished, the  grant  took  effect  upon  the 
sections  by  relation  of  the  date  of  the 
act  of  congress.  In  that  sense  we  sa>' 
that  the  grant  is  one  in  presenti. 


**It  cuts  off  all  claims,  other  than  those 
mentioned,  to  any  portion  of  the  lands 
from  the  date  of  the  act,  and  passes  the 
title  as  fully  as  though  the  sections  had 
then  been  capable  of  identification.  Nor 
is  this  operation  of  the  grant  affected  by 
the  fact  that  patents  of  the  United  States 
are  subsequently  upon  certificate  of  the 
governor  to  be  issued  by  the  secretary  of 
the  interior  directly  to  Uie  company  and 
not  to  the  state."  And  to  the  same  ef- 
fect is  R.  R.  Co,  V.  Baldwin,  103  U.  S., 
426.-  Under  the  well  settled  rule  of  con- 
struction of  congressional  grants,  that 
made  to  this  state  by  the  act  of  February 
18,  1871,  is  a  grant  in  presently  its  lan- 
guage being  "  that  the  lands  remaining 
unsurveyed  and  unsold  in  the  Virginia 
military  district  in  the  state  of  Ohio,  be 
and  thfe  same  are  hereby  ceded  to  the 
state  of  Ohio."  Its  formal  acceptance 
by  act  of  the  legislature,  or  otherwise,  is 
not  made  a-  condition  to  the  vesting  of 
the  title,  and  there  are  no  reservations  in 
the  act  except  the  right  of  preemption  of 
limited  quantities  of  the  land  by  bona  fide 
settlers.  ■  The  duty  imposed  upon  the 
legislature  of  prescribing  the  manner  of 
making  such  preemptions  is  not  a  condi- 
tion precedent  to  the  investing  of  the 
state  with  the  title  to  any  of  the  lands  em- 
braced in  the  grant,  but  is  rather  a  condi- 
tion subsequent,  the  performance  of  which 
contemplates  the  title  as  being  in  the  state, 
I  subject  only  to  the  rights  of  bona  fide 
I  settlers  to  make  preemptions  of  limds 
'occupied  by  them  not  exceeding  the 
quantity  allowed  by  the  act. 

It  seems  clear,therefore,  that  on  Febru- 
ary 18, 1871,  when  the  act  of  cession  to 
the  state  took  effect,  the  defendants  had 
no  beneficial  estate  in  the  lands  in  con- 
troversy, either  legal  or  equitable,  and 
the  complete  title  to  them,  on  that  day, 
vested  in  the  state.  It  is  also  clear  that 
its  titl^  cannot  be  defeated  or  impaired 
by  the  subsequently  obtained  patent 
under  which  the  defendants  claim. 

•The  congressional  grant  to  the  state 
was  itself  a  patent,  or  the  equivalent  of 
a  patent,  and  the  plaintiff  is  in  the  po- 
sition of  a  holder  of  the  elder  of  two 
conflicting  patents,  which  must  prevail 
over  the  junior.  Nor  can  the  defendants 
claim  the  benefit  of  the  rule  that  when 
two  grants  conflict,  preference  will  be 
given  to  a  junior  patent  founded  on  a 
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senior  entr^',  over  a  senior  patent 
founded  on  a  junior  entr>%  because  when 
the  grant  to  the  state  took  effect  there 
was  no  subsisting  entry  or  survey  upon 
which  to  predicate  the  patent  set  up  by 
the  defendants.  And,  furthermore,  the 
state  was  not  in  the  position  of  a  subse- 
quent locator,  but  as  said  by  Mr.  Justice 
Matthews,  in  Coa7i  v.  Flagg,  supra,  it 
'*was  a  grantee  under  the  tenns  of  a 
new  law  directly  from  congress  itself." 

We  do  not  doubt  the  rule,  in  support 
of  which  counsel  for  the  defendants  have 
cited  many  authorities,  that  in  an  action 
of  ejectment  a  patent  cannot  be,  as- 
sailed tor  irregularities  in  obtaining  it,  or 
lor  errors  of  the  oflScers  charged  with  the 
duty  of  passing  upon  the  sufficiency  and 
regularity  of  the  proceedings  to  obtain 
it.  Upon  all  these  matters  the  patent 
itself  is  conclusive.  But  we  do  liot 
understand  that  the  plaintiff  attacks  the 
patent  set  up  by  the  defendants,  or  that 
it  was  necessar}'  to  do  so,  on  any  of  those 
grounds.  When  brought  forward  as  a 
defense  to  the  action,  the  plaintiff  denies 
that  it  conveys  title  to  the  land  described 
in  it,  for  the  sufficient  reason  that  there  was 
none  in  the  government  to  convey  when 
it  was  issued ;  and  it  was  therefore  no 
impediment  to  the  plaintiff's  recovery. 
We  are  not  aware  that  it  has  been  held  a 
patent  may  not  be  shown  to  be  void  for 
want  of  title  to  the  land,  or  power  to 
convey  the  same.  The  contrary  doctrine 
has  been  frequently  maintained.  Thus 
in  Doolan  v.  Cari\  125  U.  S.,  618,  it  is 
said  that  where  the  government  "has  is- 
sued a  patent  in  due  form  of  law  which 
is  .sufficient  on  its  face  to  convey  the 
title  to  the  land  described  in  it,  such  pat- 
ent is  to  be  treated  as  valid  in  actions  at 
law,  subject,  however,  at  all  times  to  the 
inquiry  whether  such  officers  had  the 
lawful  authority  to  make  a  convey- 
ance of  the  title.  But  if  those  officers 
acted  without  authority  ;  if  the  land  they 
purported  to  convey  had  uexer  been 
within  their  control,  or  had  been  with- 
drawn from  that  control,  at  the  time  they 
undertook  to  exercise  such  authority, 
then  their  act  was  void*"  And  the  court 
further  saj's  '*that  even  a  patent  from  the 
United  States  issued  with  all  the  forms 
of  law,  may  be  shown  to  be  void  by  ex- 
trinsic evidence,  if  it  be  such  evidence 


as  by  its  nature  is  capable  of  showing  a 
want  of  authority  for  its  issue." 

And  other  cases  announce  the   same 
doctrine.     Finally,  it  is  claimed  the  de- 
fendant's title  to  the  lands  in  question 
was  confirmed  by  the  acts  of  congress  of 
May  27,  1880,   and  August  7,  18S2.     By 
the  former  of  these  acts  it  is  declared 
that  the  true  intent  and  meaning  of  the 
act  of  February  18,  1J!>71,  was  to  cede  to 
the    state    of  Ohio   only  such  lands  as 
were  unappropriated  and  not  included  in 
any  survey  or  entry :  and  the  latter  act 
provides  that  persons  who  have  been  in 
possession  of  any  of  the  lands  for  twenty 
years  under  claim  or  color  of  title  based 
on  such  entrj',  shall  be  deemed  the  legal 
owners  of  the  land  inchided  in  the  entr^*. 
But  here  again,  whether  this  claim  of  the 
defendants  can   be  maintained,  must  de- 
pend upon  whether  the  title  to  the  lands 
vested  in  the  state  by  the  act  of  cession. 
If,  •  ^twithstanding  that  act,  the  title  re- 
mained in  the  general  government,  there 
could  be  no  objection  to  its  making  such 
disposition  of  them  as  it  should  choose 
to  ^make;  and  the  defendants  might  well 
claim  their  title  was  assured  by  the  legisla- 
tion referred  to.     But  if,  as  we  have  seen 
is  the   case,  the    indefeasible    title   was 
vested  in  the  state,  the.  lands  ceased  to 
be  within  the  control  of  congress,  and 
i  such  subsequent  legislation  could  not  di- 
i  vest  or  otherwise  affect  the  state's  title 
I  to  them,  though  ceded  as  a  donation,  any 
more  than  the  acts  or  declarations  of  any 
other  grantor,  after  he  "has  parted  with 
i  his  title  by  valid  convej-ance,  could  af- 
;  feet  the  title  of  his  grantee. 
i      If  it  were  otherwise,  the  cession  would 
;  amount   to  a  mere  revocable  license  ;  for 
'  it  is  obvious  that  if  the  lands  ceded  are 
\  thereafter  subject  to  congressional   con- 
i  trol  in  any  respect,  they  must  be  in  all, 
and  could  be  wholly  withdrawn  from  the 
I  operation  of   the  grant.     The    purpose 
;  and  effect  of  this  subsequent  legislation 
;  was  not  to  create  new  rights,  but  to  pre- 
1  serve  and  protect  rights  already  existing 
j  when  the  act  of  cession  to  the  state  was 
j  passed.     Under  the  law  applicable  to  the 
I  facts  of  this  case,  we  are  constrained  to 
I  hold  that  the  court  erred  in  directing  the 
I  jury  td  return  their  verdict  for  the  de- 
fendants. 
Judgment  reversed. 
(To  app'ear  in  52  Ohio  St.) 
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taining notonly  all  of  the  circuit  court  cases,  but  all  such  decisions  of  the  other  courts  als  the 
judges  think  of  sufficient  merit  for  publication.  Two  sets  of  reports  will  thus  contain  all 
the  current  authoritative  case  law  of  the  state  the  lawyer  will  need  to  bu}*,  and  the  one  vol- 
ume of  Ohio  Decisions  will  furnish  what  cannot  be  had  otherM'ise,  except  in  a  multiplicity 
of  journals,  reports  and  periodicals.  The  volumes  for  each  year  will  be  a  complete  and 
reliable  annual  publication  ot  Ohio  case  law. 

A  Comparison: 

An  idea  of  the  comprehensive  character  EXCLUSIVE  CASES : 

of  Volume  One  may  be  had  from  the  fol-  The  number  of  cases  in  Ohio  Decisions 

lowing  statement  of  contents:  ?i!J/?""^.^°  ^^^^^  ^^^^  ^*^  Reports  for 

*  ,  1894,  IS  as  follows: 

Circuit  Court  Cases ; 144  o;^/,,,;*  o/m,,^  r^u.«o  ±a 

common  Pie«  ca.« 107     g^moS  PiL^'^^z::::::::::::::::::::::::  « 

I^ILTr^^srcS::"::::::: :::::::::::::::::  'I      s«i^riorcoun  ca.es i« 

Probate  Court  Cases 4 


Probate  Court  Cases 9 

Total 282 


Total 9S 


This  volume  contains  760  large,  well  filled  pages,  including  the  Index  and 
Table  of  Cases. 

Tlie  Index. 
Each  volume  will  contain  an  index,  with  such  copious  titles,  statements  ot 
points  decided,  and  cross  references,  as  will  make  it  eas>'  to  locate  every  point 
presented  in  the  different  cases.     The  aim  is  to  construct  such  an  index  as  will 
meet  the  busiest  lawyer's  approval. 

Price. 
Per  volume,  net,  bound  in  full  sheep,  $3.50.     Bound  in  half  sheep,  (cloth 
sides),  $3.00. 

FOR  SALE    BY  JHE   UNING    PRIHTIHG    CO.,  publishers,  NORWALK.  0. 

OR  ALL  LAW  BOOK  DEALERS. 
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cuit. Superior  and  Common  PieaM  Courts  of  the  state, 
under  the  title  of  Ohio  Decisions.  Advance  sheets  of 
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Supreme  Court  T^eports. 

The  publishers  of  the  Legal  News  now  have  the 
contract  lor  publishing  the  Supreme  Court  Reports  of 
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numbers  of  the  part  devoted  to  the  Legal  News  to 
the  beginning  of  the  ^uhscription  year  will  be  sup- 
plied it  desired ;  but  no  advance  sheets  of  the  Ohio 
Decisions  will  be  supplied  back  of  the  commencement 
of  the  current  volume. 

Vol.  3  of  Ohio  Decisions  bes'n.i  May  4,  IS'.fc'n 

3ound  Volumes. 

Bound  copies  of  Vol.  1  and  Vol.  2  of  the  Ohio  Decis- 
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Bound  copies  of  any  volume.of  Ohio  Decisions,  or  of 
the  Legal  News  will  l>e  sent  in  exchange  for  the  ad- 
vance .Hheets,  at  tl.OO  per  volume  in  lull  sheep  or  To 
cents  in  half  sheep. 
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COMMUNICATIONS  SOLICITED. 

Contributions^  items  of  news  about  courts 
fudg^es  and  lawyers;  queries  or  comments; 
criticisms  Oft  various  taw  questions;  addresses 
on  legal  topics^  or  discussions  upon  points  of 
interest^  as  well  as  important  decisions^  are 
solicited  from  members  of  the  bar  and  those 
interested  in  legal  proceedintfs. 


Judge  Ricks  has  rendered  a  decision,  at 
Cleveland,  holding  the  Ottawa  county  bank  li- 
able on  two  certificates  of  deposit,  to  the 
amount  of  S10,150.  The  case  grew  out  of 
transHCtions  of  the  Columbia  National  Bank  of 
Chicago,  operated  by  Dwiggins,  Starbuck  & 
Co.,  and  whiph  failed  in  1893.  The  judge  se- 
verely condemned  the  business  methods  of  the 
Dwiggins  schemers,  but  could  find  no  valid 
grounds  for  releasing  the  Ottawa  bank. 


Attorney-General  Olney  has  been  promoted 
to  the  office  of  secretary  of  state,  made  vacant 
by  the  death  of  Judge  Gresham,  and  Judge  Har- 
mon, of  the  firm  of  Harmon,  Colston,  Gold- 
smith &  Hoadley,  of  Cincinnati,  has  been  ap- 
pointed attorney-general.  It  is  reported  that 
Judge  Harmon's  appointment  came  to  him  un- 
sought and  was  a  genuine  surprise,  as  the  first 
information  that  he  had  that  his  name  was 
being  considered  was  the  information  by  wire 
he  received  announcing  the  selection. 


In  the  United  States  court  at  Detroit  Judge 
Swan  has  decided,  that  a  foreign  corporation 
engaged  exclusively  in  interstate  commei-ce  in 
this  state,  under  the  meaning  of  the  federal 
constitution,  cannot  be  compelled  to  comply 
with  the  Michigan  law  requiring  a  tax  of  one- 
half  mill  upon  each  dollar  of  their  capital 
stock.  The  decision  was  rendered  in  a  case 
brought  against  Aultman,  Miller  &  Co.,  of 
Akron,  O.,  agricultural  implement  manu- 
facturers, who  maintain  agents  and  local  stocks 
of  goods  at  various  Michigan  poiirts.  A  judg- 
ment was  entered  for  defendants. 


A  peculiar  incident  occurred  in  Judge  Ong*s 
court,  at  Cleveland,  the  other  day.  The  judge 
charged  the  jury  that  in  view  of  the  testimony 
a  verdict  ought  to  Ije  brought  in  for  the  de- 
fendant. The  jury  was  out  about  an  hour 
and  brought  in  a  verdict  for  the  plaintiff,  in- 
cluding principal  and  interest  on  the  claim  for 
several  years.  The  Judge  was  much  provoked 
and  censured  the  jury  sternly,  warning  them 
that  if  they  disregarded  his  instructions  in  the 
future  they  would  be  severely  dealt  with. 
We  presume  a  motion  for  a  new  trial  will  be 
allowed. 


Judge  Dellenbaugh,  of  Cleveland,  this  week 
ad  ministered  a  deserved  rebuke  to  incendiarism, 
by  setiding  to  the  penitentiary  for  fifteen  years 
a  man  convicted  of  arson.  He  showed  from 
the  records  that  more  than  two  hundred  fires 
of  incendiary  origin  have  occurred  in  that  city 
in  less  than  three  years,  and  that  six  hundred 
others  were  of  unaccountable  cause.  At  least  one- 
fifth  of  these  are  regarded  as  incendiary,  so 
that  the  losses  by  such  fires  aggregate  nearly 
$600,000.  It  is  well  said  that  the  fire-bug  is 
often  a  murderer  at  heart,  and  is  entitled  to  no 
consideration  whatever.  Judge  Dellenbaugh's 
example  in  establishing  such  a  precedent  is 
worthy  of  emulation  by  other  judges. 
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Rnbtrt  Clarke  &  Co.,  publishers,  of  Cincin- 
nati, have  isswetl  a  valuable  work  for  township 
officers  in  this  state,  under  the  title  of  Road 
anil  llridj^e  Laws  of  Ohio.  The  author  of  the 
book  is  Florieu  (liauque,  whose  name  is  asuf- 
ficent  .cruarantee  of  its  excellence.  It  contains 
the  forms,  specifications,  notes  of  decisions 
and  su)L(,i(estions  necessary  to  make  it  complete 
and  useful  to  officers  in  the  discharjj^e  of  their 
<luties,  as  well  as  for  lawyers  in  the  trial  of 


Stillwell  it  Ilyneman,  attorneys  for  John  J. 
Bropliy.  the  ex-constable  charged  with  forgery 
at  Columbus,  have  filed  a  motion  for  a  rehear- 
ing of  liis  habeas  corpus  petition.  They  allege 
that  the  decision  of  the  court  was  against  the 
weight  of  the  evidence,  and  contrary  to  the  ex- 
tradition laws.  A  rehearing  is  asked  for,  and 
it  is  presumed  the  step  is  taken  -with  a  view  to 
carrying  the  case  to  a  higher  court  for  a  final 
decision  on  the  questions  raised.  It  will  be  re- 
membered tliat  Judge  Evans  held  that  the  su- 
preme court  of  the  United  States  had  decided 
that  a  prisoner  could  be  extradited  for  one  of- 
fense and  tried  on  another,  while  the  Ohio  su- 
preme court  had  held  just  opposite^ 

Three  decisions  in  the  matter  of  attorneys* 
fees  in  pension  cases  have  been  rendered  by 
Assisiant  Secretary-  Reynolds,  of  the  Interior 
deparuuent. 

The  first  case  is  that  of  an  attorney  who 
received  a  fee  for  securing  a  pension  for  a 
soldier.  Later  he  applied  for  an  increase  of 
pension  for  the  claimant  on  other  grounds 
than  those  for  which  the  pension  was  first 
applied  for.  This  application  was  rejected, 
and  afterward  another  application  for  increase 
was  filed  through  another  attorney.  The  first 
attorney  then  claimed  a  fee  for  its  allowance. 
Secretary  Reynolds  holds  that  the  payment  of 
the  first  fee  was  a  full  performance  of  his  con- 
tract by  the  claimant,  and  that  he  was  at 
li)>erty  to  discharge  the  first  attorney  and 
employ  another  one  for  the  prosecution  of 
other  claims. 

In  the  second  case  a  claimant  filed  through 
an  attorney,  to  whom  he  agreed  to  pay  a  fee  of 
SIO.  This  claim  was  rejected  and  four  years 
later  he  filed  another  claim  personally  and 
without  the  services  of  an  attorney.  This  was 
allowed  and  the  attorney  in  the  first  applica- 
tion claimed  the  $10  fee.  Secretary  Reynolds 
holds  that  he  was  not  entitled  to  it,  as  he  per- 
formed no  service  in  connection  with  the 
second  application. 


An  important  tax  case  has  been  held  at 
Woodsfield  on  an  appeal  from  the  court  of  com- 
mon pleas,  in  the  circuit  court,  hearing  the  de- 
cision of  the  lower  court.  It  affects  about  • 
forty  oil  firms,  representing  hundreds  of  thou- 
sands of  dollars.  The  circuit  court  held,  first, 
t]iat  under  section  2792  the  right  to  the  min- 
eral values  as  used  in  said  section  meant  a  fee 
simple  in  the  oil.  Second,  that  a  fee  simple  in 
the  oil  was  the  only  interest  that  could  be  taxed 
under  said  section;  that  the  instrument  in- 
volved in  the  action  was  nothing  more  than  a 
lease,  and  consequently  conveyed  uo  taxable 
interest  in  real  property  under  section  2792. 
The  case  will  go  up  to  the  supreme  court. 


A  novel  point  is  madfe  in  a  damage  suit  on 
hearing  before  Judge  Chetlain,  at  Chicago. 
Lewis  Wald,  of  Cincinnati,  wants  the  Pan- 
handle railroad  to  pay  him  $500  for  the  loss  of 
a  trunk  in  the  Johnstown  fiood  when  it  over- 
took the  day  express  train.  The  plaintiflTs  at- 
torney says  that  Wald  traveled  on  the  limited 
train,  and  at  Pittsburg  the  baggage  which  he 
carried  by  this  train  was  transferred  to  the 
train  which  was  lost  in  the  flood.  It  is  con- 
tended that  the  baggage  should  have  been  left 
upon  the  train  upon  which  the  plaintiff  traveled. 
It  is  argued  on  behalf  of  the  railroad  company 
that  the  loss  of  the  baggage  was  purely  an  act 
of  God.  After  an  extended  argument  on  both 
sides  upon  the  question  of  negligence  the  court 
instructed  the  jury  to  bring  in  a  verdict  for  the 
railroad  company,  as  he  held  that  the  loss  of 
the  trunk  was  caused  by  an  act  of  God  and  that 
the  company  could  not  have  avoided  its  1  oss 
under  the  circumstances. 


The  supreme  court  examining  commission 
on  Thursday  admitted  142  law  students  to  the 
bar.  The  class  was  far  the  largest  ever  exam- 
ined by  the  supreme  court  commissioners, 
there  being  197  members.  Of  this  number  &5 
failed  to  attain  the  required  standard  iu  the 
examination.  The  following  are  the  success- 
ful ones:  A.  M.  Austin,  Delaware;  Harry 
P.  Black,  Tiffin ;  J.  S.  Bailey,  Jr.,  Wauseon ; 
Melvin  G.  Bailey,  Ottawa;  C.  C.  Ballon, 
Salem;  A.  P.  Biddle,  Wauseon;  J.  Bran- 
non,  Jr.,  Stockport;  M.  A.  Broadstohe,  Xenia; 
F.  M.  Burn  ham,  Troy  ;  H.  S.  Burrowes,  Woos- 
ter ;  R.  L.  Blagg,  Cincinnati ;  H.  G.  Chambers, 
Findlay ;  G.  C.  C  ouse,  Gahanna;  L.  B.  Conner, 
Hartwell ;  W.  W.  Cowen,  St  ClairsviUc ;  C  E. 
Crouse,  Lynchburg ;  W.  H.  Dearth,  Red  Lion ; 
J.  D.  DeWitt,  Cincinnati ;  D.  D.  Donovan,  Desh- 
ler ;  G.  A  Everett,  Lytton ;  Wm.  Pond,  Colum- 
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bus ;  P.  E.  Friend,  Cincinnati;  Frank  H.  Gar- 
rett, McConnelsville ;  Geo.  L.  Glitsh,  Ann  Ar- 
bor, Mich.;  Glen;i  E.  Griswald,  Cleveland ;  S. 
Grossner.  Colambus ;  H.  C  Hague,  Napoleon ; 
O.  E.  Halterman,  Columbus;  ^Vm,  Hare,   U. 
Sandusky;   Rufus  M.  Hook,  Vanwert;  J.   Mi 
Howard,  Columbus ;  A.  Q.  Hutchinson.  Down- 
in  gtoii  ;-  W.  M.  Kerns,  Goshen  ;  Geo.Konrath, 
Erastns ;  J.  H.  Laub,  Benton  Ridge;  E.  'Lind- 
say, Wallsbivr^h ;  W.  O.  Lister,  Cleveland ;  L. 
G.  Long,  Quaker  City ;  C.  S.  McDowell,  Can- 
ton ;  J.  A.  McLaughlin,  Adena ;  C.  L.  McKee, 
Columbus ;  J.  N.  Maler,  -Edon ;  F.  McCartney, 
Columbus ;  W.  H.  Middleton,  Geneva  ;   J.  C. 
Minor,  Steubenville ;  W.  Merrick,  Wilmington  ; 
C.  N.  Neilson,  Toledo;  G.  R.  Percival,  Charles- 
ton ;  F.  E.  Pomerene,  Coshocton ;  L.  R.  Pugh, 
Columbus;  CO.  Rose, Cincinnati ;  C.  P.  Rock- 
wood,  Grange ;  E.  C.  Saltsman,  Alliance ;  A.  L. 
Stevens,   Austin;   J.  Simpson,  Cleveland;   J. 
Smith,  Niles:  J.  E.  Snyder,  Buibanks;  M.  W. 
Spear,  Mt.  Gilead ;   E.  E.  Stewart,  Clifton  ;  F. 
E.    Stevens,    Ridgeport;    G.    L.    Stoughton, 
Westervillc :   J.  H.  Thomas,  unknown ;  C.  A. 
Thompson,  Ironton;T.  M.Walker,  New  Phila.; 
R.  E.   Westfall,    Columbus;   J.  A.  Williams, 
Roseville;  H.  M.   Zimmerman,  Cleveland;  R. 
^.  Shawhan,  Lebanon  ;  N.  M.  Weyrick,  Akron  ; 
Miss  E.   M.    Robinson,    Cincinnati;    F.    W. 
Beekman,     Dayton;    C.    E.    Beisher,    Water- 
loo; G.  H.  Baylis,  Defiance;  S.  G.  Baker,  Ann 
Arbor;  H.  W.  Bell,  Cleveland;  F.  C.  Boswortli, 
Cleveland;     F.  C   Huebner,     Gnadenhutten ; 
G.  L.  Browning,  Springville;   P.  G.  'Burnliam, 
Woodstock;   G.  O,  Carag,  Columbus;    H.   G. 
Cartright,  Wilmington;    A.  L.  Clark,  Green- 
ville; T.  E.  Counell,  Youngstown ;  J.  V.  Cona- 
way,  Scio;   W.  F.  Copeland,  Cincinnati ;    C.  H. 
Curtis,    Ravenna;     C.  B.  Dechant,    Lebanon; 
G.  P.  Diehl,  Cincinnati;  D.  Erskine,  Steuben- 
ville; J.  Fitzpatrick,  Cincinnati;  D.  H.  Foster, 
Onega;    Wm.  Galbraith.  Mansfield:    Peter  A. 
Gavin.  Toronto;    Richard  J.  Gorey,  Cleveland ; 
Fred  W.  Grein,  Toledo ;  Wm.  R.  Greene,  Cleve- 
land;  R.  F.  Guerin,  Columbus;  Louis  B.  Hall, 
Tiffin;    Frank  S.  Hall,  Wauseon ;    James  W. 
.Haiter,  Oceolo;   Charles  Shaw  Horned,  Cleve- 
land; C.  P.  Johnson,  Cincinnati;   H.  P.  Junk, 
Austin ;   J.  E.  Hendeigh,  Jr.,  North  Amherst ; 
J' J.  Lavelia,  Cleveland ;  J.  H.  Littrell,  Lancas- 
^^f;     G.     Livensperger,    Columbus;     J.    W. 
McCanon,  Mt  Vernon ;   H.  M.  McLarren,  Co- 
lumbus;   W.  F.  McLaughlin,  Geneva;    J.  J. 
McGuire,  Mansfield ;  E.  S.  Matthias,  Van  Wert; 
^.  P.  Metzzer,  Salem;   G.  W.  Millard,  Toledo; 
O.J.Mitchell,  Columbus;  J.  C.  Munger,  Xenia; 
CH.  Nie,  PainesviUe;    C.  B.  Pierce,  Athens; 


H.  G.  Powell,  Benton  Ridge ;  H.  A.  Reis,  Red 
Lion;  R  C.  McConaughy,  Cincinnati;  E.  C. 
Rutter,  Lancaster;'  O.  C.  Scales,  Slipper}*; 
C.  Seaton,  Mansfield;  IL  L.  Smith,  Columbus; 
W.  a  Snook,  Vanleer;  C.  K.  Southard,  Toledo; 
Roy  Spencer,  Columbus ;  H.  B.  Stewart,  Can- 
ton ;  O.  C.  J.  Stiffler,  New  Philadelpliia :  C.  H. 
Taylor,  Cleveland :  Thomas  Thomas.  Navarre ; 
C.  B.  Walker,  Findlav;  J.  H.  Weeneman,  Cleve- 
land ;''L  Whistler,  Columbus ;  W.  J.  Williams,. 
Vonngstown ;  J.  Sclilessinger,  Columbus ;  F.  C. 
Rector,  Circle\nlle ;  H.  R.  Wilson,  Columbus ; 
C.  A.  Schmettan,  Toledo. 


A  LAWYER'S  HEART. 

"  Have  you  ever  l)een  in  prison  ? "  asked  a 
badgering  lawyer  of  a  modest  witness,  whom 
he  was  trying  to  bully. 

The  witness  did  not  answer. 

"Come,  now.  speak  up.  no  concealment. 
Have  you  ever  been  in  prison,  sir  ? " 

"  Yes,  sir,  once,"  answered  the  witness,  look- 
ing modestly  down  to  the  floor. 

'*Yes,  I  thought  so.  Now  when?  When 
were  you  in  prison,  sir?" 

••In  1S(«J." 

"Where,  sir?" 

The  witness  hesitated. 

"Come,  own  up.  now,  no  dodging,"  screamed 
the  lawyer.  "  Now,  where  were  vou  in  prison, 
sir?" 

"In in in " 

"  Don't  stammer,  sir,  out  with  it;  where 
was  it  ? " 

"  In in  Andersonville,  sir." 

There  was  a  moment's  painful  pause.  Then 
the  lawyer,  who  was  an  old  soldier,  put  his 
hand  to  his  forehead  as  if  a  pistol  shot  had  struck 
liini,  while  the  te:irs  came  to  his  eyes.  Then 
jum{)ing  forward,  he  clasped  his  arms  around 
the  witness'  neck  and  exclaimed  : 

"  Mv  Cfod  !  I  was  tliere  mvself " 


A  FREEHOLDER  IN  MISSISSIPPI. 

The  editor  of  the  Tiogo  yl/iitaior  once  lived 
at    Port    Gibson    on    the    Mississippi    river. 

There  was  a  great  deal  of  litigation  down 
there,  and  the  editor  being  summoned  to  sit 
on  the  jury  tried  to  get  excused. 

When  his  name  was  ciUed  Judge  Chambers 
asked  him  il  he  were  a  freeholder. 

"  No,  sir."  said  the  editor,  "  Vm  only  staying 
in  Port  Gi))son  temporarily." 

"  You  board  at  the  hotel^  I  presume  ?  "  asked 
the  judge. 

"  No,  sir.  I  take  my  meals  there,  but  have 
rooms  in  another  part  of  the  town,  where  I 
lodge." 

"  So  you  keep  bachelor's  hall  ?  " 

"  Yes,  sir." 

"  How  long  have  you  lived  in  that  man- 
ner?" 

"  About  six  months." 

"I  think^you  are  qualified,"  gravely  remarked 
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the  judge,  **  for  I  have  never  known  a  man  to 
keep  bachelor's  hall  the  length  of  time  yon 
name  who  had  not  dirt  enough  in  his  room  to 
make  him  a  freeholder.     The  court  does  not 


excuse  vou. 


AN  ABLE  CHARGE  TO  A  JURY. 

Collision  of  Trains  on  S.  S.  Crossing—Peraoiutl 
Injury— Law  of  Rights  and  Liabilities  in  Snch 
Cases. 


Jacob  Moulder  v.  Clevei^and,  Canton  and 
Southern  R.  R.  Co. 

McC.VRTY,  J. 

Gentlemen  of  the  Jury : 

This  action  is  brought  by  the  plaintiff, 
Jacob  Moulder,  against  the  Cleveland. 
Canton  and  Southern  Railroad  company, 
for  the  purpose  of  recovering  damages 
which  he  alleges  he  has  sustained  by 
reason  of  the  alleged  negligence  of  the 
defendant,  The  Cleveland,  Canton  and 
Southern  Railroad  company. 

He  sets  forth  in  his  petition,  in  sub- 
stance, that  the  Cleveland,  Canton  and 
Southern  Railroad  company  is  an  incor- 
porated company,  under  the  laws  of  the 
stale  of  Ohio,  and  on  the  17th  day  of 
NovLinher,  1893.  owned  and  operated  a 
railroad  known  as  the  Cleveland,  Canton 
and  Southern  Railroad,  with  the  tracks, 
cars,  locomotives  and  other  appliances 
theretr»  helonj^in;;;  that  a  part  of  said 
railroad  extended  from  the  city  of  Can- 
ton, in  this  county,  to  vSherrodsville,  in 
Carroll  county,  and  that  it  had  a  branch 
road  extending  from  said  main  line 
through  and  to  the  village  of  Minerva, 
and  that  said  branch  crosses  the  railroad 
track  of  the  Lake  Erie.  Alliance  and 
Southern  Railway  at  or  near  the  town  of 
Minerva;  and  at  which  crossing  there 
was  a  target  for  signal  purposes;  and 
that  on  said  17th  day  of  November,  1893. 
the  plaintiff  "was  riding  in  the  caboose  of 
a  work  train  on  the  Lake  Erie,  Alliance 
and  Southern  railway,  and  was  an  em-, 
ployee  on  said  train  and  road ;  that  on 
the  morning  of  said  day,  while  said 
plaintiff  was  in  said  caboose  on  said, 
train,  as  aforesaid,  and  while  said  work 
train  on  said  Lake  Erie,  Alliance  and 
Southern  railway  was  going  south 
through  the  town  of  Minerva,  and  when 
crossing  the  track  of  the  defendant  at 


said  town  of  Minerva,  the  defendant  care- 
lessly and  negligently  caused  one  of  its 
locomotives  and  train  of  cars  to  be  backed 
into  the  said  train  on  the  Lake  Erie,  Al- 
liance and  Southern  railway,  at  said  rail- 
road crossing,  on  which  the  plaintiff  was, 
and  without  giving  any  signal,  and  when 
the  target  was  so  set  as  to  notify  said  de- 
fendant's employees  and  trai^  men  not 
to  cross  said  crossing,  as  the  train  on  the 
Lake  Erie,  Alliance  and  Southern  rail- 
way was  crossing,  and  had  the  right  of 
way  to  cross,  and  at.  a  time  when  the 
same  could  be  easily  seen;  and  thereby 
said  defendant  caused  its  train  of  cars,  so 
carelessly  and  negligently    operated  as 
aforesaid,    to    run   into  said  caboose  in 
which  said  plaintiff  was  riding  on  ^d 
Lake  Erie,  Alliance  and  Southern  rail- 
way, and  with  such  force  and  violence  as 
to  throw  the  caboose  from  the  track,  and 
thereby    the    plaintiff  received   severe, 
painful  and  permanent    injuries   to  his 
person,  by  the  breaking  of  three  ribs,  a 
puncture  and  injury  to  his  left  lung,  and 
injuries  to  his  spine,  together  with  cnts 
and  bruises  about  his  person,  and  from 
which  injuries  he  alleges  that  he  has  suf- 
fered great  pain,  and  is  a  constant  suf- 
ferer therefrom;  and  that  said  injuries 
are  of  a  permanent  character,  and  that 
he  will  always  be  afflicted  with  pain,  and 
unable  to  do  but  little,    if   any.   work. 
That  said  defendant  caused  its  train  of 
cars  to  be  passed  over  said  track  of  the 
Lake  Erie,  Alliance  and  Southern  Rail- 
road company,  at  said  crossing  at  Min- 
erva, at  said  time  when  plaintiff  received 
his  injuries,  as  aforesaid,  carelessly  and 
negligently,    and    when    said   train  on 
which  said  plaintiff  was  riding  on  the 
Lake  Erie,  Alliance  and  Southern  rail- 
way had  the  right  to  said  crossing,  and 
when  the  target  at  said  crossing  had  been 
so  placed  to  notify  said  defendant's  em- 
ployees so  running   said  train,   not  to 
cross  said  crossing;   and    that   thereby 
plaintiff  received,  said  injuries   without 
any  fault  or  negligence  on  his  part,  but 
by  reason  of  the  carelessness  arid  negli- 
gence of  the  defendant  in  its  operation 
and  the  running  of  said  train  of  cars  ofl 
said  road,  as  aforesaid;  and  that  he  has 
sustained  damages  growing  out  of  J»^^ 
injuries. 

The  plaintiff  further  alleges  that  at 
the  time  of  said  collision  on  the  1'^^ 
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dayot  November,  1893,  the  employees  of 
the  said  Lake  Erie,  Alliance  and  Southern 
Railway  company  so  placed  said  target 
as  to  notify  the  defendant,  and  its  em- 
ployees, that  its  train  was  passing  over 
the  road  of  the  defendant  at  said  cross- 
ing, and  said  defendant's  employees  so 
carelessly  and  negligently  operated  said 
train  of  cars,  and  paid  no  attention  to 
said  signal  and  target  at  said  crossing, 
and  did  not  stop  its  train  within  two 
hundred  feet  thereof  nor  over  eight 
hundred  feet  from  said  crossing,  but 
crossed  the  same  without  being  signalled 
by  any  watchman  or  person  in  charge  of 
said  target,  and  before  the  way  thereof 
was  clear,  and  while  said  train  was  pass- 
ing over,  as  aforesaid,  and  by  means  of 
the  premises,  and  the  negligence  and 
and  carelessness  of  the  detendaut  in  the 
operation  and  running  of  said  engine 
and  train  over  said  crossing  and  into 
said  train  in  which  said  plaintiff  was  a 
passenger,  the  plaintiff  received  the  in- 
juries set  forth  in  his  petition ;  and  he 
claims  damages  in  the  sum  of  ten  thou- 
sand dollars. 

Now,  that  is  a  statement  of  the  claim 
made  by  the  plaintiff  as  to  his  cause  of 
action  against  the  defendant. 

To  this  petition,' thus  stated,  the  de- 
fendant has  filed  an  answer,  in  which  it 
admits  that  at  the  time  named  in  the 
petition  it  was  an  incorporated  railway 
company,  duly  incorporated  under  the 
laws  of  the  state  ot  Ohio ;  and  that  a 
part  of  its  railroad  extended  and  still 
extends  from  the  city  of  Canton,  Stark 
county,  Ohio,  to  Sherrodsville,  Carroll 
county,  Ohio ;  and  that  it  had  a  branch 
road  extending  from  said  main  line  to 
the  village  of  Minerva;  that  said  branch 
crossed  the  track  of  the  Lake  Erie,  Alli- 
ance and  Southern  Railway  near  the  town 
of  Minerva,  and  that  there  was  at  said 
crossing  a  target  to  be  used  lor  signal 
purposes.  The  defendant  denies  that 
said  plaintiff  was  injured  at  the  time 
stated  in  said  petition,  by  reason  of  any 
negligence  upon  the  part  of  the  defend- 
ant, or  any  of  its  employees.  The 
defendant  denies  that  the  train  on  the 
Lake  Erie,  Alliance  and  Southern  had  the 
right  to  the  crossing  at  the  place  speci- 
fied. It  denies  that  said  target  was  set 
so  as  to  give  to  thle  Lake  Erie,  Alliance 
and  Southern  train  the  right  to  said  cross- 


ing. And  the  defendant  further  says 
that  it  has  no  knowledge  of  the  injuries 
complained  of  in  the  petition ;  but  avers 
that  if  said  plaintiff  was  injured  it  was 
either  by  his  own  carelessness  or  the^ 
carelessness  of  the  Lake  Erie,  Alliance 
and  Southern  Railway  company  and  not 
the  carelessness  of  the  defendant. 
And  the  defendant  denies  each  and 
every  other  allegation  contained  in  the 
petition  which  is  not  admitted  in  its 
answer. 

To  this  answer  the  plaintiff  has  filed  a 
reply  which  is  a  general  denial  of  all  the 
averments  contained  in  the  answer 
which  do  not  admit  the  averments  of  the 
petition. 

So  that  these  pleadings,  the  petition, 
the  answer  and  the  reply,  set  forth  the 
claims  made  respectively  by  the  parties 
to  this  suit. 

The  facts  alleged  in  the  petition  which 
are  denied  in  the  answer,  and  the  allega- 
tions of  the  answer  which  are  denied  by 
the  reply  form  the  issues  in  this  law  suit. 
What  I  mean  by  the  issues  are,  the  alle- 
gations affirmed  on  one  side  and  denied 
on  the  other,  the  matters  in  dispute. 
There  are  some  matters  about  which 
there  is  no  dispute.  These  you  will  sim- 
ply take  as  facts.  One  is,  that  the  Clever 
land,  Canton  and  Southern  Railroad 
company  was,  on  the  day  when  the  acci- 
dent is  alleged  to  have  occured,  viz. : 
the  17th  day  of  November,  1893,  the 
owner,  and  was  operating  its  railroad  on 
its  branch  from  the  junction  to  Minerva. 
Another  is,  that  the  Lake  Erie,  Alliance 
and  Southern  at  the  same  time  owned, 
and  was  operating  its  railroad  from 
Alliance  through  Minerva,  and  at  or' 
near  Minerva  these  two  railroads  cross 
each  other  at  a  common  level. 

Another  fact  about  which  the  evidence 
on  each  side  tends  to  establish  is  that  on 
the  morning  of  November  17,  1893,  the 
two  trains  collided  on  that  crossing. 
The  evidence  tends  to  show  that  the 
train  on  the  Lake  Erie,  Alliance  and 
Southern  was  a  work  train,  consisting  of 
a  locomotive,  a  coal  car  and  a  caboose, 
not  being  run  by  any  schedule  time,  but 
running  and  having  run  for  some  days 
before  the  collision,  about  that  time  in 
the  morning.  The  evidence  also  tends 
to  show  that  the  train  on  the  Cleveland, 
Canton  and  Southern  was  the   regylar 
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morning  passenger  train,  consisting  of  a 
locomotive,  a  baggage  car,  a  smoking 
and  a  passenger  car,  and  was  about  on 
its  schedule  time.  The  evidence  tends 
to  establish  also  that  the  said  train  on 
the  Lake  Erie,  Alliance  and  Southern 
road  was  on  the  crossing  going  oyer  it, 
and  Had  all  pas^d  over  except  the 
caboose,  when  the  train  on  the  Cleveland, 
Canton  and  Southern  railroad,  defend- 
ant's road,  was  backing  down  from  the 
station  at  Minerva,  and  ran  or  backed  on 
the  crossing  and  against  the  caboose  of 
the  Lake  Erie.  Alliance  and  Southern 
train,  and  that  the  plaintiff  was  riding 
in  that  caboose,  and  was  by  that  collision, 
injured. 

The  evidence  also  tends  to  show  that 
the  Cleveland,  Canton  and  Southern  road 
was  the  older  road.  All  of  these  are 
matters  about  which  you  will  doubtless 
have  but  little  difficulty  in  reaching  a 
conclusion. 

The  plaintiff  claims  further  that  at 
the  time  of  the  collision  the  target  was 
and  had  been  properly  set  to  show  that 
the  Lake  Erie,  Alliance  and  Southern 
train  had  the  right  of  way  over  the 
crossing,  and  that  it  was  rightfully  mov- 
ing across  with  its  train  when  the  colli- 
sioii  occurred. 

The  defendant  claims  that  the  Lake 
Erie,  Alliance  and  Southern  was  wrong- 
fully on  the  crossing.  That  the  defend- 
ant was  the  older  road;  that  its  train 
approaching  the  crossing  was  a  regular 
passenger  train  and  was  entitled  to  the 
right  ot  way;  and  that  its  employees  did 
not  know,  and  could  not  know  by  the 
exerci.se  of  reasonable  care,  that  the 
Lake  Erie,  Alliance  and  Southern  train 
was  about  to  or  was  crossing  the  railroad 
crossing  at  the  time  stated,  in  time  to 
see  it  so  as  to  avoid  the  collision.  That 
the  Lake  Erie.  Alliance  and  Southern 
did  not  raise  the  target  in  time  so  de- 
fendant could  see  it  in  time  to  avoid  the 
collision,  if  indeed  it  raised  it  at  all. 

I  will  .say  to  you  that  by  the  laws  of 
this  state  that  when  the  tracks  of  two 
railroads  cress  each  other  at  a  common 
grade  or  level,  the  trains  or  engines  pass- 
ing over  such  tracks  shall  come  to  a  full 
stop  not  nearer  than  two  hundred  feet 
nor  further  than  eight  hundred  feet  from 
the  cro.ssing;  and  shall  not  cross  until 
signalled  so  to  do,  nor  until  the  way  is 


clear.      That    when  two  passenger   or 
freight  trains  approach  the  crossing  at 
the  same  time,  the  train  on  the  road  first 
built  shall  have  precedence  if  the  tracks 
are  main  tracks  over  which  all  passen- 
ger trains  and  freights  of  the  road  are 
transported    (and  in  this  case  you  will 
find  that  both  the    tracks  were    main 
tracks.      There  is   no   claim    made   by 
either  party  that  either  of  these  tracks 
were  side  tracks,  while  one  is  a  branch 
track  no  claim  is  made  that  it  was  a  side 
track,  or  other  than  the  main  track  of 
the  branch).     If  one  of  the  trains  ap- 
proaching that  crossing  is  a  pas.senger 
train,  and  the  other  is  a  freight  train, 
the  passenger  train  would  have  preced- 
ence; and  regular  trains  on  time  shall 
take  precedence  over  trains  of  the  same 
grade  not  on  time.    So  that  in  this  case, 
if  the  train  on  the  Lake  Erie,  Alliance 
and  Southern  road  consisted  of  an   en- 
gine, tender,  coal  car  and  caboose,  and 
the  train  on  the  Cleveland,  Canton  and 
Southern  road  consisted  of  a  passenger 
train,  such  passenger  train   would  have 
precedence;  and  if  the  train  on  the  de- 
fendant's   road  was    on  time,  and    the 
train  on   the  Lake   Erie,  Alliance    and 
Southern  road  was  not  on  time,  or  had 
no  schedule  time,  the  train  on  the  de- 
fendant's road  in  that  event  also  would 
have  precedence;  unless  the  signal  target 
stood  perpendicularly;  and   if  it   stood 
perpendicularly  that  was  notice  to  the 
defendant  that  the  crossing  was  about  to 
be  or  was  being  occupied  or  used  by  the 
Lake  Erie,  Alliance  and  Southern  rail- 
road;   and  in  such  ca.se,  the  defendant 
should  have  stopped  its  train  until  the 
other  passed  over  and  the  target. resumed 
I  a  horizontal  position.     And  if  the  target 
[stood  perpendicularly  before  and  when 
the  collision  took  place  so  that  the  de- 
fendant's employees  saw  it,  or  could  have 
.seen  it  by  the  exercise  of  ordinarj-  care 
on  their  part,  in  time  to  have  stopped 
the  train — in  time  to  have  avoided  the 
collision — if  it  did  not  do  so,  it  was  guilty 
of  negligence. 

I  will  say  further  that  whether  the 
target  stood  perpendicularly  or  horizon- 
tally, if  the  employees  of  the  defendant 
saw  the  train  on  the  Lake  Erie,  Alliance 
and  Southern  road,  or  could  by  the  ex- 
ercise of  reasonable  care  on  their  part 
have  seen  it  in  time  to  have  stopped  its 
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train  so  as  to  have  avoided  the  collision, 
and  did  not  do  so,  it  was  guilty  of  negli- 
gence in  that  regard,  and  would  be  liable 
for  the  injury. 

But  if  the  defendant  had  the  right  of 
way  on  any  of  the  grounds  I  have  stated, 
and  did  not  know,  and  could  not  by  the 
exercise  of  reasonable  and  proper  care 
have  known  that  the  Lake  Erie,  Alliance 
and  Southern  road  was  occupying  or  was 
about  to  occupy  the  crossing  until  it 
was  loo  late  to  stop  in  time  to  prevent 
the  collision,  and  was  running  at  a  rea- 
sonable and  proper  rate  of  speed,  then 
ti:e  defendant  would  not  be  liable  for 
any  injuries  received  by  the  plaintiff. 

The  plaintifTs  right  to  recover  \n  this 
action,  if  he  has  a  right  to  recover  at 
all,  depends  on  whether  the  defendant, 
the  Cleveland,  Canton  and  Southern 
railroad  company,  was  guilty  of  the  neg- 
gence  charged  in  the  petition.  If  it  was 
not  guilty  of  such  negligence,  then  the 
plaintiff  cannot  recover,  however  severely 
he  may  have  been  injured. 

Negligence  is  the  want  of  exercise  of 
that  degree  of  care  which  ordinarily 
prudent  persons  are  accustomed  to  exer- 
cise under  like  or  similar  circum- 
stances. 

The  defendant  was  required  to  use 
that  reasonable  degree  of  care  to  avoid 
injury  as  was  commensurate  with  the 
danger,  in  view  of  all  the  circumstances 
surrounding  the  parties  at  the  time, 
that  degree  of  care  which  ordinarily 
prudent  persons  would  have  exercised 
with  trains  of  cars  approaching  that 
crossing  at  that  time. 

The  plaintiff  was  also  bound  on  his 
part,  to  use  all  reasonable  care  for  his 
own  t)rotection  and  safety ;  and  if  he 
could,  after  becoming  aware  of  the  dan- 
ger, have  saved  himself  from  injury,  it 
was  his  duty  to  do  so  ;  and  if  he  could 
have  avoided  the  injury  by  the  exercise 
of  ordinary  care  on  his  part,  and  did  not 
do  so  he  cannot  recover. 

These  two  trains  of  cars  were  not  both 
entitled  to  occupy  or  use  that  crossing 
3t  the  same  time.  One  or  the  other,  if 
a  collision  occurred,  was  there  wrong- 
^^lly.  One  of  them  had  the  right  of 
way  under  the  law,  and  the  other  had 
not. 

The  plaintiff  claims,  and  the  defend- 
ant likewise  claims  that  when  the  target 


stood  horizontally  that  the  defendant 
was  entitled  to  use  the  crossing;  and 
that  when  the  target  stood  vertically  or 
perpendicularly  the  Lake  Erie,  Alliance 
and  Southern  was  entitled  to  use  it,  if  it 
was  changed  to  that  position  at  a  proper 
time,  so  that  it  could  have  seen  it  in 
time  to  have  notice  that  the  other  train 
was  occupying  it.  And  that,  as  the 
Cleveland,  Canton  and  Southern  was  the 
older  road,  itclaims  that  it  was  entitled  to 
use  it  at  all  times  when  not  in  use  by 
the  Lake  Erie,  Alliance  and  Southern.  • 

I  will  say  to  you  further  that  if  both 
trains  were  within  eight  hundred  feet  of 
the  crossing,  and  both  approaching  it, 
the  train  on  the  older  road,  under  the 
law,  would  have  the  right  of  way ;  and 
if  the  defendant's  road  was  the  older 
road  it  was  entitled  to  the  use  of  that 
crossing  under  the  statute;  and  the 
Lake  Erie.  Alliance  and  Southern  was 
bound,  under  the  law,  to  stop  until  the 
defendant  had  passed  over.  Likewise, 
if  the  defendant's  train  was  a  regular 
passenger  train,  and  the  other  was  not 
a  regular  passengar  train,  it  should 
have  stopped  until  the  defendant's  train 
had  passed  over;  and  if  its  agents  or 
employees  knew  that  the  defendant's 
train  was  within  eight  hundred  feet,  and 
was  approaching  that  crossing,  or  could 
have  known  it  by  the  exercise  of  ordi- 
nary care  on  its  part,  and  did  not  stop 
until  the  defendant's  train  h^d  passed 
over,  it  was  guilty  of  negligence. 

If  you  find  from  the  testimony  that 
the  collision  m  question  was  the  result 
of  the  wrongful  act  of  both  the  Cleve- 
land, Canton  and  Southern  Raihoad 
company  and  the  Lake  Erie,  Alliance  and 
Southern  Railway  company,  and.  the 
plaintiff  was  injured  by  such  concurrent 
wrongful  act  of  both  companies,  then  the 
plaintiff  might,  at  bis  election,  sue  one 
or  both  of  said  companies,  and  may 
maintain  this  action  against  the  defend- 
ant sued  for  the  injury  or  injuries  sus- 
tained by  him,  on  proof  showing  that 
the  defendant  was  guilty  of  negligence 
on  its  part  concurring  with  the  negli- 
gence of  the  Lake  Erie,  Alliance  and 
Southern  Railroad  company  in  produc- 
ing the  injuries  complained  of.  But  if 
the  accident  was  the  result  of  negligence 
on  the  part  of  the  Lake  Erie  Alliance 
and  Southern  Railroad  company  alone. 
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the    plaintiff   cannot    recover    in     this 
action. 

The  burden  of  establishing  the  negli- 
gence on  the  part  of  the  defendant, 
either  alone  pr  concurrently  with  the 
other  company,  and  that  such  negligence 
produced  the  injuries  complained  of,  is 
on  the  plaintiff.  And  in  such  case,  if 
the  plaintiflFwas  free  from  negligence  on 
his  part,  and  if  the  evidence  shows  that 
the  defendant  was  guilty  of  such  negli- 
gence, he  will  be  entitled  to  such 
damages  as  you  may  find  from  the 
evidence,  he  has  sustained. 

If  you  find  from  the  testimony  that 
the  defendant  w^as  not  guilty  of  negli- 
gence, which,  either  alone  or  with  the 
negligence  of  the  Lake  Erie,  Alliance 
and .  Southern  Railroad  company  pro- 
duced the  collision,  causing  the  injury, 
then,  and  in  that  event,  your  verdict 
should  be  for  the  defendant.  But  if  the 
evidence  shows  that  the  defendant  com- 
pany was  guilty  of  negligence  on  its 
part,  which,  either  alone,  or  with  the 
negligence,  if  there  was  negligence,  of 
the  Lake  Erie,  Alliance  and  Southern 
Railroad  company,  caused  the  injury, 
then  you  should  find,  on  these  issues,  in 
favor  of  the  plaintiff;  and  you  will  then 
go  forward  and  determine  what  damages 
the  plaintiff  has  sustained,  if  any. 

To  determine  the  amount  of  damages, 
should  you  find  that  the  plaintiff  is 
entitled  to  damages  *  under  the  evidence 
and  under  the  instructions  I  have  given 
you,  you  will  determine  from  the  evi- 
dence the  extent  of  the  injury  or  injuries 
he  then  received;  whether  they  were 
permanent  or  otherwise;  his  bodily  and 
mental  suffering,  if  he.  suffered;  the 
length  of  time,  if  you  should  so  find  that 
the  plaintiff  was  confined  to  his  bed  or 
his  house  by  reason  thereof.  In  making 
this  estimate  of  damages  you  should 
also  determine  whether  the  plaintiff  since 
that  time  has  been  less  able  on  account 
of  said  injuries,  to  follow  his  usual 
occupation  or  any  ordinary  occupation 
requiring  labor,  and  whether  he  will 
continue  to  be  less  able  to  follow  his 
occupation ;  and  from  what  his  present 
occupation  is,  and  what  he  is  now  able  to 
do  and  earn,  and  from  all  the  facts  and 
evidence  on  the  subject,  determine  the 
amount  of  damages  that  the  plaintiflF 
ought  to  recover,  if  any. 


You  should  determine  the  issues  in 
this  suit  as  though  the  case  were 
between  two  individual  persons.  The 
fact  that  the  one  party  is  a  railroad 
corporation  should  have  no  weight  with 
you  in  determining  the  facts  in  the  case. 

If,  from  all  the  evidence  in  the  case, 
under  the  instructions  I  have  given  you. 
you  find  the  issues  in  flavor  of  the 
plaintiff,  and  that  he  has  sustained  dam- 
ages as  charged  in  his  petition,  then  to 
enable  you  to  estimate  the  amount  of 
such  damages  it  is  not  necessary  that 
any  witness  should  have  expressed  an 
opinion  as  to  the  amount  of  such  dam- 
ages; but  you  •  yourselves  may  make 
such  estimate  from  the  facts  and  cir- 
cumstances in  evidence,  and  by  consid- 
ering them  in  connection  with  your  own 
experience,  knowledge  and  observation 
in  the  business  affairs*  of  life,  as  will 
fairly  compensate  him  for  this  injury. 

In  determining  the  issues  submitted 
to  you,  you  should,  as  I  have  no  doubt 
you  will,  honestly  and  earnestly  endeavor 
to  arrive  at  the  truth  in  this  action. 

If,  under  the  testimony,  and  unde. 
these  instructions  you  find  for  the 
plaintiff,  you  will  assess  his  damages  at 
such  sum  as  you  may  deem,  reasonable, 
not  exceeding  however,  the  amount 
claimed  in  the  petition.  If  you  find  for 
the  defendant  you  will  return  a  verdict 
for  the  defendant  generally. 

Messrs.  Welty  &  Taylor^  Attorneys 
for  Plaintiff. 

Messrs.  Baldwin  &  Shields,  Attorneys 
for  Defendant. 
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OfEltiAl  Report  of  Cases  Decided. 

Tuesday,  June  4,  IS95, 
General  Docket. 

2913.  The  Cleveland  RolKng  MiU  Co,  v. 
Joseph  Joseph  et  al.  Error  to  the  circuit  court 
of  Cuyahoga  county.    Judgment  affirmed. 

2919.  The  Western  Union  Telegraph  Ca  v. 
David  H.  Porter.  Error  to  the  circuit  court  of 
Marion  counly.    Judgment  affirmed. 

2934.  The  Merchant  Tailors*  Exchange  et 
al.  V.  Zerah  Gelchell.  Error  to  the  superior 
court  of  Cincinnati.    Judgment  affirmed. 
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2942.  Charles  H.  Nesbitt  v.  John  T.  Knoop, 
administrator.  Error  to  the  circuit  court  of  Mi- 
ami county.    Judgment  affirmed. 

2951.  Silas  I^.  Snodgrass,  administrator,  v. 
Proctor  &  Oamble.  Error  to  the  circuit  court 
of  Hamilton  county.    Judgment  affirmed. 

2953.  The  T.  &  O.  C.  Ry.  Co.  v.  William 
Kretzman.  Error  to  the  circuit  court  of 
Crawford  cotinty.    Judgment  affirmed. 

2961.  John  P.  Harbick,  administrator,  v. 
John  Jordan  et  aL  Error  to  the  circuit  court 
of  Hamilton  county.    Judgment  affirmed. 

3096.  The  Celina  Light  and  Fuel  Co.  v.  The 
Celina  Colored  Plate  and  Window  Glass  Co. 
Error  to  the  circuit  court  of  Mercer  county. 
Judgment  affirmed  b}  consent  of  parties. 

4024.  The  Celina  Colored  Plate  and  Window 
Glass  Co.  V.  The  Celina  Light  and  Fuel  Co. 
Error  to  the  circuit  court  of  Mercer  county. 
Settled  and  dismissed,  each  party  to  pay  its 
own  costs. 

4237.  The  JcflFerson  Iron  Works  v.  W.  J. 
Rainey.  Error  to  the  circuit  court  of  Cuya- 
hoga county.     Dismissed  by  plaintiff  in  error. 

Motion  Docket. 

2424.  William  S.  Stearns  v.  The  Village  of 
Wyoming  et  al.  Motion  by  plaintiff  to  ad- 
vance cause  No.  4486  on  the  general  docket. 
Motion  allowed.  Plaintiff's  brief  filed,  de- 
fendant's to  be  filed  in  thirty  days. 

2425.  Henry  Leidy  et  al.  v.  James  K.  Grove. 
et  al.  Motion  by  plaintiffs  to  advance  canse 
No.  4475  on  the  general  docket  Motion  al- 
lowed.   Briefs  to  be  filed  within  rules, 

2426.  Louise  Shattuck  et  al.  v.  The  City  of 
Cincinnati  et  al.  Motion  by  plaintiffs  to  ad- 
vance cause  No.  4524  on  the  general  docket 
Motion  allowed.  Briefs  to  be  filed  within 
rules. 

New  Cases. 

4o59.  The  P.,  C, C.  &  St  L.  Ry.  Co.  v.  Charles 
C.  Cox.  Error  to  the  circuit  court  of  Warren 
county,    Charles  Darlington. 

4560.    George  J.  Karb  et  al..  Trustees,  etc., 
V.  The  SUte  of  Ohio  ex  rel.,  August  Pirsig. 
Error  to  the  circuit  court  of  Franklin  county. 
Call  H.  Barger,  E.  C.  Irvine ;  D.  T.  Ramsey,  J.  I 
V.  Lee.  I 

"^^1.  Jarecki  Manufacturing  Co.,  Limited, 
\-  The  Adams  Bros.  Co.  et  al  Error  to  the 
circuit  court  of  Hancock  county  Geo .  H. 
Phelps;  W,  H.  McElvaine. 


4562.  A.  J.  Marling  v.  E.  C.  Ballard.  Error 
to  the  circuit  court  of  Darke  county.  D.  P. 
Irwin  ;  T.  C.  Miller. 

4563.  William  F.  Roberts  v.  Urctta  Remey 
et  al.  Error  to  the  circuit  court  of  Richland 
county.  Bell,  Brinkerhoff  &  Mengert;  J.  C. 
Laser. 

4564.  Mark  Richardson  v.  A.  J.  Sand  ford. 
Error  to  the  circuit  court  of  Cuyahoga  county. 
Johnson  &  Hackney ;  White,  Johnson  &  Mc- 
Caslin. 

4565.  Peter  H.  Shaw  et  al.  v.  John  Poag  et 
al.  Error  to  the  circuit  court  pf  Lucas  county. 
Jas.M.&  W.F.Brown. 

4566.  James  Jackson  v.  James  P.  Seward  et 
al.  Error  to  the  circuit  court  of  Richland 
county.  Jenner&  Weldon  ;  H.  C.  Bell;  Bell  & 
Brinkerhoff;  Donnell  &  Marriott ;  Bradford  & 
Moorhouse ;  J.  E.  La  Dow ;  A.  J.  Twilchell, 

4567.  Christian  Gerber  v.  Fred.  Berrhardt 
Error  to  the  circuit  court  of  Tuscarawas 
county.    Lusk  &  Ronig  for  plaintiff. 


[Supreme  Court  of  Ohio.] 

Griggs  v.  Dittoe. 

Under  section  7008,  Revised  Statutes,  as 
amended  May  4,  1891,  any  person  may,  with- 
out liability  to  the  owner,  kill  a  dog  running 
at  large  away  from  the  premises  occupied  by 
such  owner  and  unaccompanied  by  any  person, 
although  such  dog  is  listed  for  taxation,  and 
the  tax  paid  when  due. 

(Decided  May  H,  1895.) 

Error  to  Ihe  circuit  court  of  Perry 
county. 

Ferguson  &  Johnston  and  Oiven  Yost 
for  Plaintiff  in  Error. 

W.  E.  Fifick  and  W.  E.  Fituk.Jr.,  for 
Defendant  in  Error. 

By  the  Court. 

The  general  scope  of  section  7008,  Re- 
vised Statutes,  authorizes  any  person  to 
kill  a  dog  "at  large  away  from  the  prem- 
ises occupied  by  the  owner  and  unaccom- 
panied by  any  person."  The  concluding 
proviso  of  the  section  as  amended  May 
4,  1891 :  That  any  dog  returned  for  tax- 
ation, and  the  tax  on  which  is  paid  when 
due  shall  be  regarded  as,  and  shall  be 
property,  etc.,"  is  not  inconsistent  there- 
with. The  proviso  itself  implies  that 
there  may  be  a  lawful  killing  of  such 
animal,  and  circumstances  under  which 
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there  may  be  such  lawful  killing  are 
described  in  the  general  scope  of  the  act. 

Judgment  affirmed 

(To  appear  in  62  Ohio  St.) 


[  Supreme  Court  of  Ohio.] 
Krausb  et  al.  v.  Morgan. 

Action  for  damages — Admission  and  exclu- 
sion ot  testifnony— Rules  as  to  contributory 
negfi^efice — Assuming  voluntary  risk  may 
waive  statutory  protection, 

1.  Where,  at  the  trial  of  an  action  for  dam- 
ages for  alleged  wronK-doing  of  the  defendant, 
a  question  arises  as  to  whether  the  petition 
msuies  a  case  for  negligence,  which  is  decided 
for  the  plaintiff,  and  testimony  offered  by  him 
beariiie  upon  that  i^sue  is.  against  the  objec- 
tion of  defendant,  admitted,  it  is  not  error  to 
admit  appropriate  testimony  offered  by  defend- 
ant, bearing  on  the  same  question,  even  though, 
upon  a  i; roper  construction  of  the  pleadings, 
the  issue  is  not  made. 

2.  One  who  voluntarily  assumes  a  risk,  there- 
by waives  the  provisions  of  a  statute  mane  for 
his  protection.  And  where  a  statute  does  not 
otherwise  provide,  the  rale  requiring  the  plain- 
tiff in  an  action  for  negligence,  to  be  free  from 
fault  contributing  to  his  iniury,  is  the  same, 
whether  the  action  is  brought  under  a  statute 
or  at  common  law. 

8.  Under  sections  298  and  301.  of  the  Re- 
vised Statutes,  which  require  the  operator  of  a 
coal  mine  to  keep  the  same  free  from  gas,  and 
to  have  the  working  places  examined  every 
morning  with  a  safety  lamp  before  workmen 
are  allowed  to  enter,  and  give  a  cause  of  action 
to  a  person  injured  for  direct  damage  occa- 
sionea  by  any  violation  or  willful  failure  to 
comply  with  the  requirements  of  the  statute, 
an  employee  cannot  maintain  an  action  against 
his  employer  for  an  injury  follo^nng  such  vio- 
lation, unless  at  the  time  he  was  injured  he 
was  sin  the  exercise  of  due  care. 

(Decided  May  14,  1895.) 

Error  to  the  circuit  court  of  Stark 
county. 

Action  was  brought  againt  E.  G. 
Krause,  and  others,  partners  (plaintifts 
in  error),  by  David  L.  Morgan  (defend- 
ant in  error),  to  recover  for  injuries  re- 
ceived by  reason  of  alleged  negligence  of 
Krause  &  Co.,  and  for  a  violation  of 
statutory  duty,  by  reason  of  which  Mor- 
gan, a  coal  miner,  was  injured  by  an  ex- 
plosion of  fire  damp  in  a  coal  mine  at 
the  time  being  operated  by  Krause  & 
Company.  At  the  trial  a  verdict  was 
rendered  for  the  defendants,  which  was 
reversed  by  the  circuit  court,  and  to  re- 


verse this  judgment  this  proceeding  is 
brought.  Additional  facts  are  stated  in 
the  opinion. 

Day,  Lynch  &  Day,  for  Plaintiffs  in 
Error. 

Webber  &  Turner,  for  Defendant  in 
Error. 

Spear,  J. 

The  circuit  court  found  and  held  that 
the  common  pleas  erred  in  the  admisMon 
of  evidence,  in  the  exclusion  of  ie>ti- 
mony,  and  in  the  charge  to  the  jury. 

1.  The  admission  of  evidence.  As 
construed  by  the  trial  court,  the  petition 
made  a  case  against  the  defendants  be- 
low, on  the  ground  of  negligence  simply. 
and  on  the  further  ground  that  the  de 
fendants  had  violated  certain  clauses  of 
.section  298  of  the  Revised  Statuio, 
This  section,  among  other  things,  makes 
it  the  duty  of  the  operator  of  a  coal 
mine  to  keep  the  same  free  from  stand- 
ing gas,  and  requires  that  every  working 
place  shall  1>e  carefully  examined  ever>* 
morning  with  a  safety  lamp  by  a  com- 
petent person  before  any  of  the  workiuir- 
men  are  allowed  to  enter  the  mme.  and, 
by  section  301  following,  a  cause  of  ac- 
tion is  given  to  a  person  injured  for  any 
direct  damage  occasioned  by  any  viola- 
lation  of  the  act  or  willful  failure  to 
comply  with  its  provisions  by  the  owner 
or  manager  of  the  mine.  The  defense 
was  a  denial  of  negligence  and  omission 
of  duty,  and  that  the  injury  occurred  by 
reason  of  the  willful  negligence  of  plain- 
tiff after  being  warned  not  to  enter  the 
part  of  the  mine  where  the  explosion  oc- 
curred. Plaintiff  by  replj',  denied  the 
warning  and  negligence. 

Under  the  construction  given  the  peti- 
tion, the  plaintiff  was  permitted,  against 
the  objection  of  defendants,  to  introduce 
testimony  tending  to  show  what  would 
be  proper  practice  in  operating  mines  in 
that  vicinity  independent  of  the  statute. 
To  rebut  this,  the  defendants,  against  ob- 
jection of  plaintiff,  were  permitted  to 
offer  proof  showing  the  ordinary-  and 
general  practice  in  mines  in  the  vicinity 
in  the  respects  referred  to.  We  need  not 
take  the  trouble  to  determine  whether  or 
not  the  liberal  construction  given  the 
pleading  by  the  trial  court  was  correct. 
Clearly,  it  would  have  been  proper  prac- 
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tice  to  embrace  both  charges  in  the  peti- 
tion, and,  inasmuch  as  the  plaintiff 
sought  to  try  his  case  upon  that  theory, 
and  could,  if  necessary,  have  amended 
the  pleading  to  meet  the  facts,  he  ought 
not  to  be  heard  to  object  to  testimony  in 
contradiction  of  the  case  he  had  thus 
voluntarily  made.  We  think  the  testi- 
mony offered  by  the  defendants  was  com- 
petent. 

2.  Exclusion  of  testimony.  In  the 
course  of  the  trial  the  defendants  called 
as  a  witness  one  Kline,  the  mine  boss, 
who  testified  generally  for  the  defendants, 
and,  among  other  things,  stated  that  he 
had  ordered  a  safety  lamp  when  he  first 
learned  of  the  existence  of  gas  in  the 
mines,  which  was  three  or  four  weeks 
before  Morgan  was  burned ;  that  it  had 
not  come  at  the  time  Morgan  was  hurt^ 
but  did  come  later  on  the  same  day ;  that 
when  he  discovered  gas  in  an  entry 
where  the  ventilation  would  not  carry  it 
out,  he  brushed  it  out  with  his  coat  and 
then  went  in  himself  with  a  naked  lamp 
to  make  sure  no  one  would  be  burnedr 
In  cross-examination  Kline  was  asked  if 
he  did  not  say  to  one  Ely,  in  Powell  & 
Jones*  saloon,  in  Massillon,  two  or  three 
days  after  the  accident,  "The  com- 
pany is  blaming  me  for  the  acci- 
dent; I  don*t  see  why  I  am  to 
blame;  I  requested  a  safety  lamp 
from  the  company  several  weeks  back, 
and  it  didn*t  come,  and  I  consider  my 
life  worth  as  much  as  any  other  man's." 
The.  witness  dienied  having  made  the  dec- 
laration. Plaintiff  then  offered  to  prove 
by  Ely  that  the  declaration  was  made, 
but.  the  court,  on  objectionby  the  de- 
fendants, refused  to  admit  the  testimony, 
and  this  the  circuit  court  held  to  be  error. 

We  think  it  was  not  error  to  exclude 
the  alleged  statement  to  Ely.  The  mat- 
ter was  collateral.  *  Besides,  that  part  of 
the  statement  which  relates  to  the  fail- 
ure to  furnish  a  safety  lamp  had  already 
been  given  in  chief,  and  Morgan  saw 
and  understood  the  process  of  brushing 
.  out  the  gas ;  that  which  was  mere  com- 
plaint could  not  be  taken  as  an  admis- 
sion against  the  defendants,  for  Kline 
was  not  shown  to  have  authority  to  make 
statements  binding  upon  his  employers 
after  the  accident. 

3.     Charge  of  the  court.     The  plain- 
tiffs evidence  showed  that  he  was  an  ex- 


perienced miner,  having  worked  at  the 
business  for  thirty-three  years,  five  years 
of  which  he  was  in  the  employ  of  the 
defendants,  and  in  the  mine  (No.  2) 
where  the  accident  occurred,  about  two 
months,  at  the  time  he  was  hurt. 
Fire  damp  is  volatile,  gathers 
in  the  top  of  the  room  or  entry,  is 
liable  to  be  carried  about  by  currents, 
and  is  highly  explosive  and  dangerous 
when  brought  in  contact  with  open 
flame,  all  of  which  was  known  to  plain- 
tiff. He  knew,  also,  of  the  presence  of 
gas  in  the  entry  next  to  where  he  was 
working  some  three  to  five  weeks  before 
the  accident,  and  saw  the  mine  boss  at 
least  twice  in  the  act  of  brushing  it  out 
with  his  coat  toward  the  break-through, 
so  that  the  current  of  air  could  get  hold 
of  it  and  carry  it  away.  One  of  the 
workmen  had  a  safety  lamp  which  had 
been  used  somewhat  by  the  min^  boss  in 
discovering  gas,  but  the  defendants  had 
not  procured  a  safety  lamp  to  be  used  in 
the  mine,  and  these  facts  were  known  to 
Morgan.  He  made  no  objection,  but 
continued  at  his  work  as  before,  going 
into  his  room  without  waiting  for  an  ex- 
amination with  a  safety  lamp  to  see 
whether  there  was  gas  there  or  not.  No 
direction  of  any  kind  was  given  to  him 
that  morning  about  going  in. 
-  Plaintiff's  evidence  tended  to  show 
further  that  on  the  morning  of  February 
17,  1891,  he,  with  others,  went  down  the 
shaft  to  work  about  7  o'clock;  that  he 
did  not  see  the  mine  boss  that  morning; 
that  no  direction  or  warning  had  been 
given  him  not  to  go  into  the  room  where 
he  had  been  engaged,  and  that,  having 
no  notice  or  suspicion  of  danger,  in  the 
ordinary  course,  and  without  warning  or 
fault,  he  went  with  an  open  lamp  lighted, 
and  just  as  he  got  into  the  room  an  ex- 
plosion of  gas  occurred  which  caused 
the  injury.  He  did  not  know  whether 
there  was  gas  there  or  hot  before  going, 
but  if  he  had  known  of  its  presence  he 
wojuld  not  have  gone  in. 

Defendant's  evidence  tended  to  show 
that  the  day  before  the  accident  com* 
plained  of  there  'was  a  slight  explosion 
of  gas  in  the  room  in  which  Morgan  was 
working,  which  singed  his  whiskers;  that 
at  the  clpse  of  the  day's'  work  he  told 
the  mine  boss  of  it  and  that  it  had  singed 
his  whiskers  a  bit,  which  the  mine  boss 
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saw  was  the  fact;  that  the  boss  then  said 
to  him  not  to  go  into  the  room  the  next 
day  until  he,  the  boss,  had  been  in  first 
and  brushed  out  the  gas;  that  the  boss 
also  said  to  the  other  men,  in  Morgan's 
presence,  to  stay  out  until  he  had  inves- 
tigated; that  plaintiff  was  cautioned  a 
day  or  two  before  by  fellow  workmen 
concerning  the  danger  from  gas  in  that 
part  of  the  mine,  and,  on  the  morning 
of  the  accident,  as  he  was  going  to  work, 
to  stay  out  of  his  room  or  h^  would  get 
burned,  to  which  he  replied  that  he 
knew  gas — had  worked  fifteen  or  sixteen 
years  in  it;  that  in  spite  of  repeated 
warnings,  and  with  knowledge  that  the 
room  had  not  been  examined  for  gas 
that  morning,  and  without  direction  to 
go,  but  against  orders  not  to  go,  he  went 
in  with  his  lighted  lamp,  and  the  explo- 
sion at  once  followed. 

As  applicable  to  the  issues  made  in 
the  pleadings,  and  upon  the  facts  and  the 
evidence,  the  court,  among  other  things, 
charged  the  jury  that: 

"If  an  employee  of  experience  in  the 
mining  business,  such  as  the  plaintiff  is 
admitted  to  be,  continues  to  labor  in  a 
dangerous  and  hazardous  business  where 
there  is  negligence  on  the  part  of  the 
employer,  or  failure  to  use  ordinary  care 
and  prudence  for  the  protection  of  the 
miners,  to  the  knowledge  of  such  em- 
ployee, and  without  communicating  such 
knowledge  to  the  master,  he  continues 
to  so  labor  in  such  dangerous  and  haz- 
ardous business,  he  takes  upon  himself 
the  risk  of  such  business,  and  of  such 
negligent  act  or  omission,  and  cannot  re- 
cover if  he  is  injured  thereby. 

*'If  the  plaintiff  in  this  case  knew  some- 
time before  his  injury,  that  there  was  fire 
damp  generated  in  this  mine,  in  or  near 
the  place  where  he  was  working,  and 
that  the  defendant  was  not  causing  the 
mine  to  be  examined  every  morning 
with  a  safety  lamp,  but  was  undertaking 
to  remove  the  gas  by  other  methods,  and 
that  the  plaintifi  made  no  complaint  of 
this  method,  but  voluntarily  continued 
in  the  service  of  the  defendant,  he  could 
not  recover  in  this  action.  In  such  case, 
he  would  have  waived  compliance  with 
the  statutory  requirements,  and  would 
continue  in  the  employment  with  full 
knowledge  that  the  same  was  not  being 
complied  with. 


'*  If  both  plaintiff  and  defendant  knew 
that  fire  damp  was  being  generated  in 
this  mine,  and  in  the  part  of  the  mine  in 
which  plaintiff  was  working,  and  it  was 
in  fact  in  said  room  where  he  was  work- 
ing, and  the  plaintiff  was  warned  not  to 
go  into  that  part  of  the  mine,  until  the 
same  had  been  first  examined   for  fire 
damp,  yet  he  voluntarily  went  into  said 
room  without  any  previous  examination, 
a^d  knowing  that  the  same  had  not  been 
made,  he  could  not  recover  in  this  ac- 
tion.    For,  in  such  case,  where  knowl- 
edge exists  of  the  fire  damp,  there  is  no 
necessity  for  examination  with  a  safety 
lamp,   with   a  view   to  discovering  the 
same,  for  the  presence  of  the  gas  being 
known  to  the  plaintiff,  he  could  not  go 
where   it  was,  and  thus  voluntarily  ex 
pose   himself  to  its  dangers,  and   then 
hold  the  master  liable  therefor.*'     Which 
instrucions  the  circuit  court  held  to  be 
erroneous. 

As  before  stated,  the  construction 
given  the  petition  at  the  instance  of  the 
plaintiff,  embraced  two  charges,  one  of 
simple  common  law  negligence,  and  the 
other  of  violation  of  a  statutory  require 
ment.  The  first  paragraph  quoted  above 
related  to  the  first  named  phase  of 
the  case,  and  limited  the  application 
of  the  principle  to  an  injur>'  occasioned 
by  such  negligence,  The  instruction,  it 
seems  to  us.  is  a  correct  statement  of  the 
general  rule  as  laid  down  by  text  writers 
and  a  large  number  of  decided  cases. 
Shearman  and  Redfield  on  Neg.,  .section 
208;  Railroad  \,  Barber,  5  Ohio  St ,  541; 
Railroad  v.  Knittal,  33  Ohio  St..  468; 
Railway  v.  Leech,  41  Ohio  St..  388;  Coal 
&  Car  Co,  V.  Norman,  49  Ohio  St., 
598. 

The  other  two  paragraphs  present  the 
question  whether  the  intent  of  the  stat- 
ute, sections  298  and  301,  is  to  give  a 
workman  injured  by  an  explosion  of  gas 
a  right  of  action  against  his  employer, 
who  has  failed  to  comply  with  the  re- 
quirements in  regard  to  keeping  the  mine 
free  from  gas,  and  requiring  the  use  of  a 
safety  lamp  to  discover  gas  befoie  any 
workman  is  permitted  to  enter  the  miue, 
where  it  appears  that  both  parties  knew 
of  the  existence  of  the  danger,  and  the 
workman,  although  warned  not  to  go 
where  it  was  until  an  examination  had 
first  been  made,  voluntarily  went  into 
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the  danger:  or,  where  the  workman, 
having  full  knowledge  of  the  volatile 
nature  and  explosive  quality.of  gas,  and 
aLso  knowledge  some  time  before  of 
the  presence  of  gas  in  or  near  the  place 
he  was  working,  and  knowledge  that  the 
place  was  not  being  examined  as  re-, 
quired  by  statute,  and  yet  made  no  com- 
plaint, but  voluntarily  continued  in  the 
ser\*ice  and  incnrred  the  danger. 

It  is  insisted  that,  giving  effect  to  the 
statute,  the  conduct  of  the  defendants 
was  a  willful  violation  of  its  terms,  and 
where  the  injury  inflicted  is  willful,  neg- 
ligence is  not  involved,  and  hence  the 
question  of  contributory  negligence  as  a 
defense,  cannot  arise.    This  proposition, 
as   a  general  statement,  is  found  in  a 
number  of  text  books.     But,  in  order  to 
avoid  a  misapplication  of  the  rule,  it  will 
be    well    to    inquire    as    to    the    facts 
involved  in  the  class  of  cases  from  which 
the  rule  has  arisen.      An  examination 
will,  we  think,  show  that  in  those  cases, 
the  negligence  of  the  injured  party  pre- 
ceded that  of  the  defendant,  and  that  the 
principle  controlling  the  cases  was  that 
the  guilty  party  could  not  be  heard  to 
justity  his  willful  act  in  the  infliction  of 
injury  upon  another  by  the  fact  that  the 
other  had,  before  the  act  of  the  defend- 
ant   which    inflicted    the    injury,   been 
guilty  of  negligence.     The  general  prin- 
ciple is  stated  by  Judge  Coot.rv,  in  his 
work  on  Torts,  at  page   HIO,   in   these 
words :     **  Where  the  conduct  of  the  de- 
fendant is  wanton  and  willful,  or  where 
it  indicates  that  degree  of  indifference  to 
the  rights  of   others,  which  may  justly 
l)e    characterized    as    recklessness,    the 
doctrine  of  contributory  neghgence  has 
no  place  whatever,  and  the  defendant  is 
responsible    for    the   injury   he   inflicts, 
irrespective  of   the  fault  which   placed! 
the  plaintiff  in  the  way  of  such  injury. 
The  fact  that  he  has  carelessly  put  him- 
self  in  a  place  of  danger  is  never  an 
excuse  for  another  purposely  or  reck- 
lessly injuring  him.*' 

It  is,  perhaps,  stated  more  pointedly 
by  Mr.  Beach  in  his  work  on  Contribu- 
tory- Negligence,  section  64,  thus  :  '*  In 
order  to  constitute  contributory  negli- 
gence on  the  part  of  the  plaintiff,  there 
must  be  negligence  on  the  part  of  the 
defendant.  It  is  accordingly  the  well 
settled  rule  that  when  the  defendant's 


conduct  amounts  to  willfulness,  and  when 
the  mischief  is  occasioned  by  his  in- 
tentional and  wanton  wrong-doing,  the 
plaintiff's  negligence  is  no  defense." 
The  author  refers  to  a  large  number  of 
cases  as  support  for  the  text,  in  all  of 
which  the  negligence  of  the  injured 
party  was,  in  point  of  time,  first,  and 
hence  was  not  the  proximate,  but  only 
the  remote,  cause;  indeed,  it  was, 
strictly  .speaking,  not  the  cause  at  all. 
but  rather  the  condition  on  which  the 
cause  acted.  And  the  text  itself  shows 
that  the  author  had  in  mind  mischief 
occasioned  .by  the  defendant's  wrong 
doing,  not  the  plaintiff's.  The  case  of 
Davis  V.  Mann,  10  Mee.  &  \V.,  />4o,  is  a 
sample  of  many,  and  illustrates  the 
principle.  The  owner  of  a  donkey  had 
fettered  him  atid  left  him  in  the  public 
road.  The  defendant  negligently  drove 
his  hor.se  at  a  rapid  pace  and  ran  over 
the  donkey,  killing  him.  It  was  held 
that  although  the  animal  was  wronj^- 
fully  placed  in  the  road,  yet  that  did  not 
ju.stify  the  act  of  the  defendant,  and  that 
he  was  liable.  His  act  was  reckless,  and 
in  law.  willful.  Railroad  Co.  v.  Kasscn, 
41)  Ohio  St.,  230.  is  based  on  a  like  prin- 
ciple, and  the  books  are  full  of  such 
cases. 

Statutes  of  other  states  in  many  re- 
spects similar  to  our  own  have  been  given 
construction  by  the  courts  which  .seem 
not  to  be  uniform.  Spiva  v.  Ostri^r  Co., 
HH  Mo.,  08,  was  a  .suit  to  recover  on  ac- 
count of  death  cau.sed  by  an  injury  re- 
ceived by  a  workman  in  falling  down  the 
.shaft  at  the  company's  coal  mine.  Spiva 
was  at  the  time  at  work  at  the  top  of  the 
shaft  dumping  coal.  The  Mi.ssouri  stat- 
ute provides  that  the  top  of  each  shaft 
shall  be  .securely  fenced  by  gates  prop- 
erly covering  and  protecting  such  shaft, 
and  gives  a  right  of  action  to  persons  in- 
jured in  language  substantially  like  that 
of  .section  301  of  the  Ohio  statute.  No 
gates  had  been  placed  at  the  shaft,  which 
was  fully  known  to  Spiva,  who  had 
worked  there  about  sixteen  months.  Had 
the  gates  been  there,  the  accident,  in  all 
probability,  would  not  have  occurred, 
and  yet  the  immediate  cause  was,  appar- 
ently, Spiva's  own  negligence.  In  the 
opinion  this  language  is  used :  "The  du- 
ties imposed  by  the  statute  were  for  the 
health  and  safety  of  those  engaged  in 


550 


OHIO  hEGAh  NEWa 


mining  labor  and  occupation,  and  entitled 
to  its  benefits,  but  it  is  not  the  intention 
of  the  act,  or  policy  of  the  law,  to  exempt 
any  from  the  direct  and  immediate  con- 
sequence of  his  own  carelessness."  The 
holding  of  the  court  is  that  "one  who  vol- 
untarily assumes  a  risk,  thereby  waives 
the  provisions  of  a  statute  made  for  his 
protection,'*  and  that  **the  act  does  not 
exempt  any  one  so  employed  from  the 
direct  and  immediate  consequences  of  his 
own  carelessness.''  Durant  v.  Lexington 
Co.,  97  Mo.,  62,  was  based  upon  the  same 
statute,  but  for  a  violation  of  the  clause 
which  required  the  company  to  cover 
with  boiler  iron  its  cages  in  which  coal 
was  hoisted.  Durant  was  engaged  in 
putting  a  pit  car  on  the  cage  at  the  bot- 
tom of  the  shaft,  and  was  injured  by  a 
large  lump  of  coal  which  fell  from  the 
car  which  had  reached  the  top  of  the 
shaft.  Had  the  cage  been  covered  he 
would  not  have  been  injured.  The  court 
held  that  mere  knowledge  on  his  part  of 
the  failure  of  the  defendant  to  have  the 
mine  provided  with  the  protection  re- 
quired by  law  would  not  defeat  the  action. 
At  first  blush  this  might  seem  inconsist- 
ent with  the  holding  in  the  Spiva  case, 
but  it  probably  isnot,  in  as  much  as  Durant 
might  rightfully  assume  that,  although 
the  statutory  provisions  for  safety  had 
not  been  provided,  yet  the  company  in 
view  of  that  fact  would  exercise  such  care, 
by  regulations  as  to  the  filling  of  the 
cages,  or  otherwise,  as  would  prevent  the 
falling  of  the  coal.  Durant  did  not  him- 
self contribute  to  the  act  which  caused 
the  injury.  The  court  say  in  the  opin- 
ion: "But  we  do  not  say  in  this  case 
that  plaintiflF  could  recover  if  guilty  of 
negligence  himself." 

The  Illinois  mining  statute  is  under- 
stood to  give  a  cause  of  action  in  language 
similar  to  that  of  our  section  301.  In  The 
Dartleit  Co.  v.  Roach,  68  111 ,  174,  suit 
was  brought  to  recover  for  damages  aris- 
ing in  much  the  same  way  as  in  the  Spiva 
case.  The  holding  against  the  company 
involves  the  condition  that  the  employee 
at  the  time  of  the  accident  was  using  due 
care.  Litchfield  Co.  v.  Taylor,  81  111.,  690, 
was  much  like  the  Durant  case,  the 
main  difference  being  that  Taylor  was 
riding  up  in  the  uncovered  cage  when 
the  coal,  falling  from  above«  struck 
him.     The  holding,  in  support  of   the 


judgment  against  the  company  is, 
that  "a  recovery  may  be  had  notwith- 
standing th^  deceased  may  not  have  been 
free  from  fault  and  negligence  on  his 
part."  It  will  be  noted  that  in  these 
cases  no  act  of  the  injured  person  caosed 
the  coal  to  fall.  He  had  no  agency  in 
that,  even  remote.  Nor  does  the  record 
in  the  Taylor  case  show  negligence  on 
his  part ;  indeed,  the  finding  of  the  jury, 
under  the  charge  given,  implies  that  be 
was  not  negligent,  and  the  court  in  the 
opinion  say :  **  Nor  does  the  evidence 
justify  the  theory  that  the  misconduct  of 
the  deceased  materially  contributed  tothe 
injury." 

The  statute  of  lov^a  requires  that  any 
person  running  a  threshing  machine  shall 
cause  the  tumbling  rods  next  to  the  ma- 
chine, together  with  the  knuckles  and 
joints  and  jack,  to  be  safely  boxed  or  se- 
cured while  running,  and  that  all  persons 
who  run  any  such  machines  without  com- 
plyiug  with  those  requirements,  shall  be 
liable  to  any  person  damaged  by  reason 
of  such  neglect.  In  Reynolds  v.  tfimi- 
man,  82  Iowa,  146,  the  court  held  that 
the  statute  was  not  intended  to  change 
the  general  rule  that  a  plaintiff  caxmot 
recover  for  injuries  resulting  from  the  al- 
leged negligence  of  the  defendant,  if  his 
own  negligence  in  any  way  contributed 
directly  to  the  injury. 

A  statute  of  Massachusetts  relating  to 
elevators,  provides  that "  the  openings  of 
all  hoistways,  hatchways,  elevators,  and 
wellholes,  upon  every  floor  of  a  factory, 
shall  be  protected"  in  a  manner  specified, 
and  that  any  '^  owner  of  a  factory  shall 
be  liable  for  all  damages  suffered  by  any 
employee "  by  reason  of  a  violation  of 
any  provision.  'In  Taylor  v.  Carew  Co., 
143  Mass.,  470,  brought  under  this  act,  it 
was  held  that  "  an  employee  cannot 
maintain  an  action  against  his  employer 
for  an  injury  caused  by  such  violation, 
unless  at  the  time  he  was  injured  he  was 
in  the  exercise  of  due  care."  The  law 
of  Massachusetts'  is  held  to  be  that  where 
a  statute  does  not  otherwise  provide,  the 
rule  requiring  the  plaintiff  m  an  action 
for,  negligence,  to  show  that  at  the  time 
of  the  injury  complained  of  he  was  in 
the  exercise  of  due  care,  is  the  same 
whether  the  action  is  brought  under  a 
statute  or  at  common  law.  For  construc- 
tion  of   a  statute   providing   otherwise. 
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see  Cammanweaith  v.  Railroad^  184  Mass., 
211. 

A  statute  of  Micfaigan  provides  thai 
all  operators  of  railroads  are  required  to 
so  adjust,  fill,  or  block  tte  frogs,  switches 
and  guard-rails  on  their  roads  in  all  yards 
as  to  prevent  the  feet  of  persons  from 
being  caught  therein ;  and  any  company 
whidi  fails  to  comply  with  the  provisions 
shall  be  liable  to  a  fine  of  not  less  than  a 
hundred  or  more  than  one  thousand  dol- 
lars,, and  neglect  to  comply  shall  be 
deemed  a  violation.  In  Grand  v.  Rail- 
road Co.,  88  Mich.,.  564.  it  is  held  that  a 
person  injured  by  being  caught  in  a  frog 
not  blocked  as  required  by  this  statute, 
cannot  recover  where  he  is  himself  guilty 
of  negligence. 

In  Hotum  v.  Railway  Co.,  80  Wis., 
299,  it  is  held  that  the  statute  "requiring 
every  railroad  company  to  erect  and  main- 
tain guards  at  every  frog,,  and  providing 
that  the  company  shall  be  liable  for  all 
damages  sustained  by  reason  of  its  failure 
to  do  so/v  does  not  take  away  the  de- 
ifense  of  contributory  negligence.'' 

The  law  of  negligenqs  is  based  upon 
the  necessity  of  a  policy  which,  in  the 
affairs  of  life,  will  induce  caution,  and 
when  it'  is  asked  that*  a  particular  con- 
struction be  given  a  statute  enacted  for 
the  purpose  of  protecting  life  and  limb,  we 
are  bound  to  inquire  whether  such  con- 
struction will  encourage  'or  discourage 
carefulness.  If  the  latter,  it  should  not  be 
adopted  unless  the  language  of  the  act  is 
so  clear  as  to  practically  leave  no  room 
for  construction.  The  text  of  the  act  in 
question  famishes  no'  en.c6uragement  to 
the  idea  that  one  who  is  at  fault  himself 
which  contributes  directly  to,  and  is  the 
proximate  cause  of  the  accident,  may  yet 
recover  because  of  the  previous  failure 
of  the  operator  of  the  mine  to  comply 
with  the  stattite.  Indeed,  language 
foutfd  in  a  penal  act  on  the  same  subje^ct 
(sec.  6871),  negatives  such  conclusion. 
"  Whoever  knowingly  violates  any  of  the 
provisions  of  sections  297,  ?98,"  etc.,  it 
is  there  provided,  "or  who  shall  enter 
any  part  of  th<»  mines  against  caution," 
etc.,  shall  be  fined,  or  imprisoned,  or 
both.  It  cannot,  we  think,  b^ve  been 
the  intention  of  the  legislature  by  this 
act  to  abtogate  established  common  law 
imndples  for  the  purpose,  of  giving  a 
right  of.actibn  to  one  who  knowingly 


incurs  a  danger  made  possible  by  pre- 
vious fault  of  his  employer  .  which,  by 
ordinary  care  in  observing  caution,  he 
could  have  avoided,  such  injury  being 
incurred  while  the  person  is  violating 
the  inhibition  of  the  very  statute  upon 
which  he  bases  his  action. 

As  said  by  Mr.  Thompson,  in  "his  work 
on  Negligence,  section  1006,  "the  legis- 
lature will  not  be  held  to  intend  a  repeal 
of  the  settled  rules  of  the  common  law, 
unless  the  language  employed  by  it 
clearly  imports  such  an  intention.  Carle 
V.  Railroad  Co.,  48  Me..  269;  Stulivdnv. 
Railroad  Co.,  11  Iowa,  421. 

And  we  think  it  still  wise  to  adhere  to 
the  old  rule  that  where  the  injured  party 
knowingly  and  deliberately  assumes  the 
risk  that  leads  him  into  immediate 
danger,  he  ought  not  to  have  a  remedy 
for  injuries  brought  on  by  his  own  act 
and  arising  from  perils  that  are  obvious 
and  certain.  A  safe,  and,  it  seems  to  us, 
a  humane  policy,  looking  to  the  preven- 
tion of  accidents,  is  to  require  that  all 
persons  engaged  in  hazardous  undertak- 
ings shall  act  up  to  the  standard  of  due 
care  ^t  by  the  law. 

Does  it,  therefore,  follow  that  sections 
298  and  801  can  have  no  beneficial 
effect  ?  By  no  me^s.  While  the  stat- 
ute, as  we  construe  it,  does  not  make  the 
operator  of  the  mine  absolutely  liable  to  a 
pgrty  injured  by  an  explosion  of  gas 
where'  the  operator  has  not  complied 
with  the  statute,  such  conduct  is  negli- 
gence fyer  se,  and  the  employer  cannot 
escape  liability  by  showing  that  he  took 
other  means  to  protect  the  workmen 
equally  efficacious.  Proof  of  failure  to 
obey  the  statute  is  all  that  is  necessary 
to  establish  negligence  on  the  part  of  the 
operator,  but  the  statute  does  not  change 
the  well  established  rule  that  where  one 
has  been  guilty  of  negligence  which  may 
result  in  injury  to  others^  still  the  others 
are  bound  to  exercise  ordinary  care  to 
avoid  injury. 

Other  exceptions  to  the  record  of  the 
common- pleas^^were  argued  in  the  circuit 
court,  but  we  do  not  regard  any  of  them 
as  sufficient  to  require  a  reversal  of  the 
common  pleas  judgment. 

The  judgment  of  the'  circuit  court  will 
be  reversed,  and  the  judgment  of.  the 
common  pleas  affirmed. 

(To  appeiar  in  52  Ohio  St) 
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COMMUNICATIONS  80LICITSD. 

ConiribuliofiSt  items  of  news  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisms  Ofi  various  law  questions;  addresses 
OH  legal  topicSt  or  disatssiofu  upon  points  oj 
interest^  as  well  as,  important  decisions^  are 
solietted  frofH  tnembers  of  the  bar  and  those 
interested  in  legal  proceedings. 


The  Court  Index  of  June  10  contained  bar 
memorials  of  ^\^  prominent  Cincinnati  attor- 
neys who  have  recently  departed  this  life,  viz. : 
Clinton  W.  Gerard,  Emil  Rothe,  John  Johnston, 
William  C.  Mellon  and  Ex-Judge  Yaple.  At 
the  same  bar  meeting  which  adopted  them  a 
resolution  was  adopted  congratjilating  Judge 
Harmon  upon  his  appointment  as  attorney- 
general. 


The  following  named  persons,  graduates  of 
the  law  school  of  the  Western  Reserve  univer- 
sity, at  Cleveland,  Ohio,  were  this  day  admitted 
as  attorneys  and  counsellors  at  law :  Edward 
Steuer,  Robert  A.  Castner,  Francis  S.  Wilson 
and  Charles  W.  Stage. 


The  Franklin  County  Bar  association  this 
week  adopted  a  memorial  in  honor  of  the  late 
Levi  J.  Burgess,  supreme  court  reporter. 
Remarks  were  made  by  Judge  S.  N.  Owen, 
Hon.  Emmett  Tompkins,  Hon.  D.  K.  Watson,- 
W.  J.  Dusenbury  and  John  J.  Crosbie. 


A  law  was  passed  at  the  last  session  of  the 
general  assembly,  abolishing  the  boards  of 
infirmary  directors  in  Huron  and  Erie 
counties. '  This  law  was  annulled  by  a  decision 
of  the  supreme  court  on  Tuesday.  A  similar 
law  was  passed  for  Tuscarawas  county.  The 
points  en  which  the  law  was  held  invalid 
are  given  in  the  syllabus,  under  the  head  of 
supreme  court  proceedings. 


After  a  fight  lasting  eighteen  months,  Miss 
Mary  Philbrook,  of  Jersey  City,  has  succeeded 
in  getting  herself  admitted  to  the  bar  of  New 
Jersey.  Miss  Philbrook  is  the  first  woman  to 
take  the  examination  in  that  state,  and  before 
she  could  make  even  so  much  progress  she 
had  to  fight  the  supreme  court  through  the 
legislature  and  practically  force  the  justices  of 
that  court  to  grant  the  required  permission. 
The  examination,  though  rigid,  did  not  bother 
the  young  woman,  and  she  passed  with  high 
honors,  and  to-day  is  the  only  woman  lawyer 
in  the  state  of  New  Jersey. 


The  general  impression  has  prevailed  that 
the  decision  heretofore  rendered  by  the 
supreme  court  relative  to  corner-lot  cases 
applied  to  all  corner-lot  assessments  for  im- 
provement of  streets.  The  court  decided  that 
only  one  frontage  could  be  assessed,  but  the 
decision  was  applicable  only  to  vacant  corner 
lots. 

Another  case  is  pending  at  present  before 
the  supreme  court  upon  which  a  decision  was 
made  by  the  circujt  court  that  a  lot  upon 
which  a  house  veas  built  with  a  frontage  on 
two  streets  and  means  of  ingress  and  egress 
being  at  either  side  was  subject  to  assessment 
upon  two  fronts.  Until  this  case  is  definitely 
and  finally  disposed  of  by  the  supreme  court 
this  class  of  property  will  remain  a  subject  of 
doubt  from  the  assessment  standpoint 
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Mr.  Geo.  B.  Clementson,  of  the  Wisconsin 
bar,  is  the  author  of  a 'bright  littic  treatise 
entitled  "The  Road  Rights  and  Liabilities  of 
Wheelmen/*  which  has  just  been  published  by 
Callaghan  &  Co.,  of  Chicago.  The  subject  is 
a  timely  one,  and  in  the  200-page  volume  is 
very  clearly  and  cleverly  handled.  Courts  arc 
already  being  called  upon  to  adjudicate  cases 
•  involving  .the  rights  of  wheelmen,and  the  lat- 
ter will  find  it  to  their  interest,  financially,  to 
acquaint  themselves  with  the  law  of  the  road. 
The  work  is  comprehensive  and  to  the  prac- 
ticing lawyer  has  a  special  value,  as  it  cites  350 
well  selected  cases. 


THE  LAW. 


"  There  is  no  such  thing  as  law,"  was  the 
surprising  and  comforting  piece  of  informa- 
tion given  by  Governor  Clarke  of  Arkansas^ 
to  the  graduates  of  the  law  department  of 
the  Arkansas  university  last  week.  The  gov- 
ernor had  just  presented  diplomas  to  the 
young  men,  which  the  recipients  might  natur- 
ally suppose  were  evidence  that  they  knew 
some  law,  as  a  result  of  several  years  of  study. 
Governor  Clarke  explained  that  there  were 
rules  accepted  as  law,  but  these  were  so  com- 
plex in  principle  as  to  render  the  law  a  myth. 
Ninety  per  cent  of  appealed  cases  could  be 
decided  either  way,  he  averred,  and  lawyers  on 
the  bench  very  frequently  divide  on  the  ques- 
tion of  what  is  the  law. 


NUISANCE. 


In  Town  of  Davis  v.  Davis ^  decided  in 
the  supreme  court  of  appeals  of  West 
Virginia  in  April,  1895  (21  S.  E.  R.,906), 
it  was  held  that  a  merry-go-round,  run 
by  a  steam  engine,  the  whistle  of  which 
blew  every  few  minutes,  accompanied  by 
a  band,  and  attended  by  a  large,  noisy  and 
boisterous  crowd  till  after  10  at  night, 
disturbing  some  of  the  people  living  near 
it,  is  such  a  nuisance  as  a  town  council 
has  power  to  abate. 

The  court  said,  in  part:  "Many  of 
the  questions  raised  by  the  plaintiff  in 
error  have  already  been  discussed  and 
considered.  Was  the  riding  gallery  a 
nuisance  at  that  particular  place  and 
time  ?  is  the  only  one  that  remains.  That 
depends  upon  the  place,  the  time,  the 
circumstances,  the  manner  in  which 
it  was  operated  and  the  effects  it 
produced.     Did  the  noise    and    crowd. 


and  other  effects  of  this  riding  gallery, 
invade  any  public  or  private  .right?  Did 
it.  materially  interfere  with  and  impair 
•the  ordinary  physical  comfcMTt  of  any  one 
of  normal  sensibility  and  ordinary  mode 
of  living,  in  his  home  or  place  of  busi- 
ness?  The  place  has  much  to  do  with  it 
It  seems  to  have  been  on  a  vacant  lot  in 
a  populous  part  of  the  town,  with  at  least 
four  d welUngs^  near  by.    The  time  is  im- 
portant.    It  was  operated  up  to  10,  and 
half  after  10  in  the  night,  tending  to  pre- 
vent flLiid  disturb  sleep,  and  had  been 
kept  up  continuously  for  six  days.    The 
attending  circumstimces  are  important 
It  drew  to  the  place  a  large  and  ooi^ 
and  boisterous  crowd.    The  natnre  of 
the  thing  itself  is  important.     It  was  run 
by  a  steam  efigine.    The  whistle  blew 
every  few  minutes.    The  music  played, 
the  gallery  ran  ^ound,  the  crowd  hal- 
looed, etc.,  until  10  o'clock  at  night 
That  it  was  a  mere  idle  amusement,  per- 
fectly l^itimate  in  a  proper  place  or  at  a 
proper  time,  is  hot  wholly  unimportant 
That  which  calls  together  a  disorderly 
crowd  in*  a  public  place  was  held  to  be  a 
public  nuisance    in    King  v.  -  Moore  (3 
Bam.  &  Aid.,  184).    The  making  of  load 
music,  with  instruments  or  otherwise,  in 
the  nighttime,  to  the  disturbance  of  a 
neighborhood,  was  held  to  be  a  public 
Nuisance  in  Rex  v.  Higginsan  (2  Bur- 
rows. 1283),  Cam.  v.  Oaks  (113  Mass.,  8). 
Com.  V.  SmUh  (6  Cush.,  80).    Those  who 
participated  did  not  regard  it  as  a  nuis- 
ance.   Some  of  the' witnesses  attended. 
Some  permitted  their  children  to  attend. 
They  thought  it  a  harmless  amusement 
for   the    children.    It .  did  them  good, 
rather  than  harm,  and  the  proprietor  was 
careful,  polite,  and  kept  good  order.  This, 
I  take  for  granted,  is  true,  at  a  proper 
time  and  in  a  proper  place.    Other  wit- 
nesses lived  at  a  distance.     They,  of 
course,  were  not    annoyed,    and   they 
thought  it  was  not  a  nuisance  to  those 
who  lived  near  by.     Four  witnesses  who 
lived  close  by  say  that  it  was  a  nuisance, 
disturbed  And  axmoyed  them  'at  their 
homes,  and  prevented  or  interrupted  their 
sleep.    One  witness,  who  lives  on  the 
saqie  street,  five  lots1)elow>  says  it  was  a 
considerable  annoyance,  and,,  to  some 
extent,  kept  him  awake.    Quite  a  num- 
ber of  witnesses  who  live  or  .do  business 
nearby  were  not  annoyed  by  it^  and  do 
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not  regard  it  as  a  nuisance.  From  all 
this»  and  from  the  general  character  of 
such  machines  in  operation,  with  their 
U3ual  accompaniments,  it  is  not  hard  for 
one  to  form  a  pretty  accurate  opinion  on 
the  question  involved  ;  that  is,  that  when 
kept  up  day  and  night,  for  days  together, 
in  such  a  place,  it  was  a  decided  nuisance 
to  some  people,  of  ordinary  sensibility, 
"who  lived  or  had  their  place  of  sleeping 
adjoining  or  close  to  the  vacant  lot  No. 
73,  while  to  those  who  lived  at  a  dis- 
tance, those  who  participated,  and  some 
of  those  who  lived  close  to  the  place,  it 
was  not  a  iluisance — did  not  annoy  them 
to  any  material  eartent." 


DAN6SR0US  PREMISES. 

The  private  owner  or  occupfcint  of 
land  is  under  no  obligations  to  strangers 
to  place  guards  around  excavations  upon 
his  land.  The  law  does  not  require  him 
to  keep  his  premises  in  safe  condition 
for  the  benefit  of  trespassers,  or  those 
who  come  on  them  without  invitation, 
either  express  or  implied,  and  merely  to 
seek  their  own  pleasure,  or  gratify  their 
own  curiosity. 

This  is  the  well-settled  general  rule. 
to  which,  however,  there  is  an  exception 
in  favor  of  children.  Although  a  child 
of  tender  3'ears,  who  meets' with  an 
injury  upon  the  premises  of  a  private 
owner,  may  be  a  technical  trespasser,  yet 
the  owner  may  be  liable,  if  the  things 
causing  the  injury  have  been  left  exposed 
and  unguarded  and  are  of  such  a  char- 
acter as  to  be  an  attraction  to  a  child, 
appealing  to  his  childish  curiosity  and 
instincts.  Unguarded  premises  which 
are  thus  supplied  with  dangerous  attrac- 
tions, are  regarded  as  holding  out  implied 
invitations  to  such  children. 

We  are  aware  that  there  is  a  conflict 
of  judicial  opinion  upon  this  subject, 
some  courts  holding  in  favor  of  the 
liability  of  the  owner,  and  others  ruling 
against  it ;  but  the  weight  of  authority, 
both  in  numbers  and  in  reasoning,  is 
admittedly  in  support  of  the  foregoing 
doctrine.  Where  the  land  of  a  private 
owner  is  in  a  thickly  settled  city, 
adjacent  to  a  public  way,  and  he  has 
upon  it,  or  sufiers  to  be  upon  it, 
dangerous  machinery  or  a  dangerous  pit 


or  pond  of  water,  or  any  other  dangerous 
agency,  at  a  point  thereon  near  such 
public  way,  of  such  a  character  as  to  be 
attractive  to  children  of  tender  years, 
incapable  of  exercising  ordinary  care, 
and  he  is  aware,  or  has  notice  of  its 
attractions  for  children  of  that  class,  such 
owner  is  under  obligations  to  use 
reasonable  care  to  protect  them  from 
injury  when  coming  upon  said  premises, 
even  though  they  may  be  technical  tres- 
passers. 

The  supreme  court  of  Illinois,  in  the 
case  of  Pckin  v.  McMahon  (30  X.  E. 
Rep.,  484),  recently  had  occasion  to 
examine  closely  into  the  questions  dis- 
cussed above,  and,  in  an  opinion  of  much 
strength,  wherein  are  gathered  and 
examined  a  considerable  number  of  sup- 
porting decisions  and  the  leading  con- 
flicting judgments,  sustains  the  rules 
herein  presented.  We  believe  this  to  be 
sound,  for,  as  the  court  well  says,  to 
charge  a  private  owner  with  such 
an  obligation  toward  young  children, 
under  such  circumstances  is  merely 
to  apply  the  well-know  maxim,  *'  sic 
uicrc  tuo  ul  aiienum  non  laedasT  The 
rule  of  liability  in  such  ca.ses,  as  the 
decision  also  upholds,  extends  to  munic- 
pal  corporations  holding  property  as  a 
private  owner.  Where  such  a  corjigra- 
tion  owns,  leases  or  controls  lands, 
houses,  docks,  piers:  water  and  gas 
works,  or  other  like  property,  it  is  liable, 
in  respect  to  the  care  of  the  same,  for 
injuries  arising  from  neglect  in  the  same 
manned  as  an  individual  owner  is  liable, 
and  must  respond  in  the  same  way  for 
creating  or  suffering  nuisances. —  The 
American  Laicyer. 


RECOMPENSE  TO  PERSONS  WRONGFULLY 
IMPRISONED. 

It  is  a  matter  of  indisputable  record 
that  innocent  persons  are  occasionally 
convicted  of  crime,  and  doubtles.s,  now 
^nd  then  one  dies  the  death  of  a  con- 
vict and  the  world  never  learns  of  his 
innocence.  Truth,  obscured  or  per- 
verted for  months  and  perhaps  years,  in 
several  reported  instances  has  revealed 
itself  in  a  Startling  manner ;  a  man  sup- 
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posed  to  have  been  murdered  has  re-ap- 
peared ;    subsequent    disclosures    have 
borne  down  the  threads  of  circumstantial 
evidence  upon  which  too  great  stress  had 
been  laid ;  a  guilty   conscience   has  so 
preyed  upon   the  peace  of  the  real  cul- 
prit that  he  has  sought  relief  in  a   con- 
fession.   With  the    knowledge  of    the 
truth,  sympathy  for  the  innocent  suflFerer 
is  naturally  enlisted,  and  his  pardon  is 
soon  forthcoming.     But  only  occasion- 
ally,  where    an    unusual   hardship  has 
been    suffered,     is      public     sympathy 
awakened  to  the  extent  that  something 
more    than  a   mere  pardon  is  thought 
necessar>'  to  make  amends  for    the  in- 
justice done  to  the  suffering  one.      No 
legal  remedy  is  at  hand,   however,   and 
the  matter  is  soon  forgotten.    The  cas- 
ual reader  may  regard  this  as  trivial,  but 
careful  consideration  should  impress  all 
with  the  importance  of  some  action  by 
the   law-makers    of   the    several    states 
providing  suitable  recompense  for  the 
ignominy,   pecuniary  loss,  and  physical 
and   mental   suffering    endured    by   the 
person  wrongfully  incarcerated.     Only  a 
few  years  ago  the  legislature  of  Michi- 
gan was  called  upon  to  make  restitution 
to  an  innocent  prisoner  whose    pardon 
had  been  secured.    A  case  now  pending 
before  the  board  of  claims  of  New  York 
City  will  be  watched  with  interest.  John 
Roberts,   of  that   city,  1877,  was  found 
guilty  ol  burglary  and  sentenced  to  im- 
prisonment   at  hard   labor    for    twenty 
years.     Subsequently  his  innocence  was 
conclusively    proved  and  he   was    par- 
doned.     A    few  weeks    ago    Governor 
Morton   formally  restored    to   him    his 
rights  of  citizenship.     For  the  ruin  of 
his  business,  the  loss  of  his  citizenship, 
the  disgrace  and  the  stigma  cast  upon 
his  character  by  reason  of  his  arrest  and 
imprisonment,  and  for  the  great  expense 
incurred  in  defending  himself  and  secur- 
ing his  pardon,  he  asks  the  state  of  New 
York  to  pay  him  $100,000.     All  things 
considered  this  is  not  an  unreasonable  de- 
mand.    Few  if  any  men  would  care  to 
earn  it  in  like  manner.     A  man  who  suf- 
fers injury  because  of  the  wrong  done 
him  by  another  has  his  remedy.     One 
who  suffers  because  of  the  greatest  of 
wrongs  the  state    can    do  him  should 
be  provided  likewise  with  a  remedy  or 
recourse. — Michigan  Law  JournaL 
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4462.  SUte  of  Ohio  ex  i«l  Lovell  McCriUis 
et  al.,  M  Infirmar;^  Directors,  v.  George  Baf;giis 
et  al.,  as  Commissioners  of  Huron  coontj. 

Mandamus. 
Shauck,  J. 

1.  Laws  providing  for  the  public  support  of 
the  poor  are  of  a  general  nature. 

2.  An  act  by  which  the  general  assembly 
attempts  to  exempt  counties  from  the  opers- 
tion  of  general  laws  on  account  of  trivial 
differences  in  population  is  not  of  uniform 
operation  throughout  the  state. 

3.  The  act  of  May  14. 1894»  to  amend  section 
967  of  the  Revised  SUtutes  (O.  L.,  voL  91,  p. 
237)  is  repugnant  to  section  26, article  2,  of  the 
constitution. 

Demurrer  overruled,  and  peremptory  writ 
allowed. 

2868.  Elisabeth  Jenkins  v.  Jefferson  Mapes. 
Error  to  the  circuit  court  of  Knox  county. 

Bra<dbury,  J. 

1.  A  barter  is  a  transaction  where  goods  are 
exchanged  for  goods.  And  it  is  immaterial 
whether  the  goods  exchanged  are  of  the  same 
kind  and  quality,  or  of  an  entirely  different 
species,  or  whether  mutual  delivery  is  had 
contemporaneously  with  the  making  of  the 
contract,  or  delivery  by  one  is  made  then, 
and  delivery  by  the  other  is  to  occur  after- 
wards. 

2.  In  such  a  transaction,  where  the  party 
bound  to  future  payment  tenders  goods  in  dis- 
charge of  his  obligation,  payment  is  not  com- 
pleted, and  the  obligation  discharged,  until 
the  title  to  the  goods  tendered,  passes  to  the 
creditor  or  obligee ;  nor  will  the  title  pass  to 
the  latter  until  he  has  expressly  or  impliedly 
accepted  the  goods. 

3.  In  such  case  the  party  bound  to  pajt  by  a 
future  delivery  of  goods,  must,  when  he  ten- 
ders them,  notify  the  creditor,  and  afford  him 
an  opportunity  to  inspect  the  goods  tendered, 
before  the  latter  will  be  held  to  an  implied 
acceptance  of  them. 

Judgment  reversed  and  cause  remanded  for 
new  trial. 

2805.  Robert  Kemohan  v.  John  and  Louis 
Manss.  Error  to  the  circuit  court  of  Hamil- 
ton county. 

Spear,  J. 

M.  executed  to  eight  persons  a  mortage  to 
secure  eight  promissory  notes,  made  to  them 
respectively.  The  notes  were  delivered  to.  the 
several  mortgagees,  and  the  mortgage  to  McG., 
one  of  the  mortgagees.  It  was  Uien  duly  re- 
corded. After  record,  without  objection  by 
the  others,  McG.  took  possession  cf  the  mort- 
gage and  of  three  of  the  notes  belonging  to 
other  mortgagees,  for  safe  keeping.   Afterward, 
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and  before  maturity  of  any  of  the  notes,  McG., 
claiming  to  be  the  owner  of  the  mortgage  and 
of  all  the  notes,  for  a  valuable  consideration, 
received  of  K.,  assigned  and  delivered  to  him 
the  mprtgage  and  forged  copies  of  all  of  the 
notes,  with  forged  indorsements  on  each,  ex- 
cept that  on  the  note  purporting  to  be  made 
to  him,  the  indorsement  was  genuine.  The 
assignment  purported,  also,  to  transfer  the 
notes  securea  by  the  mortgage.  McG.  retained 
in  his  own  possession  the  ||[enuine  notes. 
Afterward,  but  before  the  maturity  of  the  note 
made  to  McG.,  he,  for  a  valuable  consideration, 
indorsed  and  delivered  the  genuine  note  to 
M.,  and  M.,  informing  them  that  the  note,  with 
others,  was  secured  b;^  mortgage  on  certain 
real  estate.  Before  taking  the  note,  M.  and  M. 
had  the  records  examined  and  found  that  the 
statements  of  McG.  respecting  the  mortgage 
security  were  correct  He  also  stated  that  he 
with  the  consent  of  the  other  mortgagees,  was 
holding  the  original  mortgage  for  himself,  and 
as  custodian  for  the  others.  They  did  not  ask  to 
see  the  original  mortgage,  and  did  not  see  it. 
K.  and  M.  and  M.  acted  in  entire  good  faith, 
neither  having  a  suspicion  that  a  fraud  was 
contemplated  by  McG. 

Held:  On  foreclosure  of  the  mortgage,  the 
debt  to  M.  and  M.  is  entitled  to  preference 
over  that  of  K. 

Judgment  affirmed. 

BURKBT,  J. 

1.  A  party  of  the  first  part  being  the  owner 
of  three  adjoining  tracts  of  land,  each  con- 
taining forty  acres,  leased  one  acre  thereof,  to 
be  designated  by  himself,  to  a  party  of  the  sec- 
ond part,  and  in  the  lease  it  was  "  agreed  on 
the  part  of  the  party  of  the  first  part,  that  if 
oil  or  gas  be  obtained  by  the  second  party  or 
assigns,  in  or  under  the  provisions  of  this 
contract,  upon  said  tract,  or  on  lands  adjoining 
the  saute  premises  of  which  the  foreji^oing  one 
acre  described  embraces  a  part,  said  second 
party  shall  have  the  right  to  operate  forty  acres 
of  the  balance  of  said  premises  on  the  same 
terms  as  above."  Held^  that  the  forty-acre 
tract  out  of  which  the.  one  acre  was  thereafter 
selected  by  party  of  the  first  part,  is  the  forty 
acres  to  be  operated  under  the  contracL 
Walsh  V.  Ringer,  2  Ohio,  328 ;  Cunninghatn  v. 
Harper,  Wright.  366;  Hay  v.  Sicrrs,  Wright, 
711,  followed  and  approved. 

2.  In  said  contract  it  was  further  '*  agreed 
that  if  second  partv  or  their  assigns  do  not 
commence  a  test  oil  or  gas  well  at  Rising  Sun 
or  vicinity  in  ninety  days,  this  lease  to  be 
void.'*  Held,  that  a  test  well  at  that  place 
having  been  commenced  and  completed  in 
ninety  dayp,  whereby  the  existence  of  oil  at 
that  point  was  ascertained,  that  such  perform- 
ance supplied  a  sufficient  consideration  for  the 
contract  of  lease,  even  though  the  test  well 
was  immediately  plugged  and  casing  with- 
drawn. 

3.  The  party  of  the  first  part  having  se- 
lected the  one  acre  upon  which  such  well  wieis 
to  be  drilled,  and  the  second  party  having 
acted  thereon;*  the  first  party  is  bouua  thereby, 
and  has  no  right  to  make  a  second  selection. 


4.  It  being  agreed  that  such  lease  should 
*'  continue  and  l^  in  force  for  five  years  from 
the  date  thereof,"  and  the  second  party  ha\ing 
commenced  operations  in  good  faith  to  driu 
for  oil  in  ample  time  to  complete  a  well 
within  said  term  of  five  years,  was  wrongfully 
enjoined  by  the  lessor,  and  the  injunction  kept 
alive  until  after  the  expiration  of  the  term  of 
five  vears.  Held,  that  the  second  party  is  en- 
titled at  the  close  of  the  litigation,  to  as  much 
time  in  which  to  perform  his  contract,  as  still 
remained  of  his  term  when  he  was  first  en- 
joined. 

Judgment  affirmed. 

2832.  Charles  H.  Stewart.  Administrator  v. 
The  Wheeling  and  Lake  Brie  Railroad  Com- 
pany et  aL  Error  to  the  circuit  court  of  H  uron 
county. 

WlIXIAMS,  J. 

1.  Section  5056,  of  the  Revised  SUtutes, 
which  provides  that :  "  When  any  part  of  the 
real  property,  the  subject  matter  of  an  action,  is 
situate  in  any  county  or  counties  other  than 
the  one  in  which  the  action  is  brought,  a  certi- 
fied copy  of  the  judgment  in  such  action  must 
be  recorded  in  the  recorder's  office  of  such 
other  county  or  counties,  before  it  shall  operate 
therein  as  notice  so  as  to  charge  third  per- 
sons," or  affect  interests  acquired  by  them  in 
the  property  not  situate  in  the  county  where 
the  action  was  brought,  relates  to  actions  and 
judgments  in. the  state  courts,  and  not  to  those 
in  courts  of  the  United  States. 

2.  A  suit  brought  in  a  federal  court  to  fore- 
close a  mortgage  on  the  property  of  a  railroad 
corporation,  operates  as  constructive  notice 
throughout  the  district,  and  all  persons  acquir- 
ing an  interest  in.  or  lien  on  any  part  of  the 
property  during  the  pendency  of  tne  suit,  will 
pe  bound  by  the  decree,  and  sale  made  there- 
under ;  the  purchaser  will  take  the  property 
discharged  from  all  such  liens  and  interests, 
though  the  persons  obtaining  them  be  not 
parties  to  the  suit;  they  must  seek  satisfaction 
from  the  proceeds  of  the  sale,  to  reach  which 
they  should  become  parties,  and  bring  their 
claims  to  the  attention  of  the  court  by  ap- 
propriate pleadings. 

3.  But  a  judgment  recovered  in  a  state  court 
against  the  railroad  company,  prior  to  the 
commencement  of  the  foreclosure  suit,  by  a 
creditor  who  was  not  made  a  psrty,  remains 
unaffected  by  the  decree  and  sale ;  such  judg- 
ment becomes  a  lien  on  the  real  property  ■ 
owned  by  the  company  at  the  time  of^  its  re- 
covery, in  the  county  where  rendered,  includ- 
ing lands  acquired  for  the  roadway,  right  of 
way,  depots  and  other  purposes  of  the  com- 
pany, and  continues  to  be  so  against  the  prop- 
erty in  the  hands  of  the  purchaser  at  the  fore- 
closure sale. 

4.  \Vhile  in  such  case  the  judgment  creditor 
may  not,  except  as  authorized  by  statute,  sell 
on  execution  the  property  to  which  his  lien 
attached,  either  where  it  is  part  only  of  the 
corporate  property  and  is  necessary,  in  connec- 
tion with  the  balauce  of  the  property  to  enable 
the  corporation  to  accomplish  the  purposes  of 
its  creation,   and  discharge  the  duties  it   lias 


W8 


OHIO  LEGAL  NEWS 


aMumed  toward  the  prablic,  or,  where  the  sale 
would  materially  impair  the  uses  and  value  of 
the  halance  of  the  property  he  may,  b^  a  pro- 
ceeding iu  equity  to  which  all  persons  m  inter- 
est are  made  parties,  enforce  his  lien  by  subject- 
ing the  whole  of  the  property  to  re-sale  and 
obtaining  a  proper  application  of  the  proceeda. 

6.  In  a  proceeding  for  that  purpose,  the 
purchaser  at  the  forclosure  sale  may,  if  neces- 
sary for  his  protection,  be  subrogated  to  the 
ri^ts  of  the  mortgagee,  to  the  extent  of  the 
purchase  money  paid;  and  the  proceeds  of  the 
resale  must  first  be  applied  to  the  satisfaction 
of  incumbrances  superior  to  the  lien  of  the 
judgment  cr^-ditor.  if  any  there  be,  including; 
those  set  up  in  the  foreclosure  suit,  and  if 
nothing  then  remains  for  the  judgment  credi- 
tor, he  cannot  recover  cbsts. 

3376.  George  H.  Eversmanm,  Receiver  v. 
Maria  T.  Schtniii.  Htror  to  the  circuit  court 
of  Hamilton  county. 

MlNSHAX«L»  C  J. 

1.  The  members  of  a  building  association, 
whether  borrowers  or  non  borrowers,  have  a 
mutual  interestiin  its  affairs;  and,  sharing  alike 
in  its  eaminga,  must  assist  alike  in  bearing  its 
losses. 

2.  A  borrowing  member  is  one  who  receives 
in  advance  the  par  value  of  his  shares,. and 
agrees,  in  consiaeration  of  such  advance,  to 
pay  the  weekly  dues  on  the  shares  and  the  in- 
terest oiTthe  loan,  until  the  dues  paid  and  the 
dividend  declared  and  not  paid,  are  equal  to  the 
par  value  of  his  shares.  lie  then  ceases  to  be 
a  member  and  is  entitled  to  a  cancellation  of 

-  the  mortgage  given  to  secure  the  obligations 
arising  from  ttie  loan. 

3.  The  mortgage  executed  by  a  borrowing 
member  of  a  building  association,  contained 
among  other  condilions,  a  stipulation  for  the 
pajrment  of  such  "assessments"  as  might  be 
levied  on  him  as  a  member.  Losses  occurred 
and  the  association  became  insolvent,  where- 

Xn  a  receiver  was  appointed  to  wind  up  its 
irs,  who  ascertained  the  "shortage**  in  the 
'assets,  and  made  9.  pro  rata  assessment  pn  the 
members  to  meet  the  same.  Held:  That  an 
assessment  for  such  purpose  is  within  the 
above  stipulation  of  the  mortp^ge,  and  that 
the  member  is  not  entitled  to  its  cancellation 
until  paid.  Held,  further,  that,  in  such  case, 
the  receiver  is  the  proper  person  to  aiBcertain 
the  amount  of  the  losses  and  make  an  assess- 
ment on  the  members  to  meet  the  same. 

Judgment  reversed,  and  judgment  for  the 
plaintiff  in  error. 

3763.  The  SUte  ex  rel.  v.  The  P.,  C,  C  &  St 
Louis  Ry.  Co. 

Quo  Warranto. 

1.  An  action  in  quo  warranto  will  lie  against 
a  railroad  corporation  to  contest  its  claim  to 
exercise  a  right  or  privilege  to  or  in  the  canal 
lands  of  the  state. 

2.  Neither  the  five  years  nor  the  twenty  lim- 
itation, prescribed  in  section  6789«  Revised 
Statutes,  bars  an  action  in  qno  Xwarranto, 
where  its  object  is  to  oust  a  corporation  from 


an  unwarranted  claim  to  a  right  or  priyilege  in 
lands  belonging  to  the  state. 

8.  By  force  of  the  provision  of  section  8,  of 
the  act  to  provide  for  ''the  internal  improve- 
ment of  the  state  of  Ohio  by  navigable  csnds," 
23  O.  L.,  57,  whenever  the  state  actually  occn- 
pied  a  parcel  of  land  for  canal  purposes,  i  fee 
simp.e  title  thereto  at  once,  and  by  Tiitoe, 
alone,  of  such  occupancy,  vested  in  the  tUte 

4.  By  the  act  of  March  24,  1863,  Ohio  Un, 
and  the  conveyance  afterwards  executed  by  the 
governor  pursuant  thereto,  the  only  right 
granted  to  the  dty  of  Cincinnati  was  to  ester 
upon,  improve  and  occupv  the  lands  described 
therein  forever  as  a  public  highway,  and  for 
,  sewerage  purposes,  tne  title  to  the  Isads  r^ 
maining  in  the  state,  subject  only  to  such  ose 
The  dty  acquired  no  right  or  interest  tlut  it 
could  transfer  to  another,  and  if  the  dty,  after 
entering  upon  the  occupancy  of  such  lands  nn- 
der  the  deed,  abandoned  them  in  respect  to 
either  of  the  uses  specified,  the  right  of  the 
city  to  that  extent  becomes  forfeited 

291 1— James'  W.  Riley  et  al.  v.  Davis  Rush  et 
al.  Error  to  the  circuit  court  of  Mercer  coantj. 
Judgment  affirmed. 

2966— The  Cleveland  Ci^  Cable  Railwar 
company  v.  William  H.  Bamsa.  Error  to  the 
circuit  court  of  Cuyahoga  county.  Jodgmeot 
affirmed. 

2991— The  Brooklyn  Street  Railwa;r  company 
V.  Ha  ttie  E.  Kelly.  Error  to  the  circuit  court 
of  Cuyahoga  county.    Judgment  affirmed. 

2997— The  Central  Ohio  Railroad  company  et 
aL  V.  Elizabeth  Beecher  et  al.  Error  to  the  cir- 
cuit court  of  Licking  county.  Judgment 
affirmed. 

300;i— George  W.  Martin  v.  The  Incorporated 
Village  of  Bond  Hill.  Error  to  the  circuit  court 
of  Hamilton  county.    Judgment  affirmed. 

3430— John  Anglim  et  al.  v.  The  Michigan 
Mutual  Life  Insurance  Company.  Error  to  the 
circuit  court  of  Fairfield  county.  Dismissed 
by  consent  at  costs  of  plaintiffs  in  error. 

4259— The  Golding  &  Sons  company  v.  Tim- 
othy Conners.  Error  to  the  circuit  court  of 
Columbiana  county.    Judgment  affirmed. 

4431— Isaac  L.  Edwards  v.  The  SUte  of  Ohio. 
Error  to  the  circuit  court  of  Hocking  county. 
Judgment  affirmed  and  time  fixed  for  execution. 
Burket  J.,  dissents. 

»491— The  SUte  of  Ohio  ex  reL  Attorney 
General  v.  James  C  Parker  et  al.  Quo  war- 
ranto. Demurrer  to  petition  overruled  and 
judgrinent  of  ouster. 

SUte  V.  Bargus  et  al.    To  be  reported. 

Motion  Docket. 

2385J— Abraham  Darling  v.  The  Trustees  of 
Monroe  Township,  Richland  county.  Motion 
by  plaintiff  for. temporary  injunction  iu  canse 
No.  4472,  on  the  generaLdocket  Motion  over- 
ruled. 

2429— John  Hagerty,  Auditor,  v.  H.  W.  Voss. 
Motion  by  plaintiff  to  advance,  and  for  oral 
argument  in  clause  No.  3346,  on  the  general 
docket  Motion  allowed  and  demand  for  oral 
argument  noted. 
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2490— H.  Van  Nea  ▼.  R.  B.  Brooks,  Treasurer. 
Motion  by  defendant  to  advance  cause  No,  8369, 
on  the  general  docket/  Motion  allowed  and 
demand  for  oral  argument  noted.  * 

2431— Irnlia  L.  Webster  et  al.  v.  The  Dwelling 
House  Ins.  Co.  Motion  by  ptlaintiffs  to  advance 
cause  No.  8868.,  on  the  general  docket.  Oral 
argument  reouested .  by  both  partiep.  Motion 
allowed  and  demand*  for  oral  .argument  noted. 
2432— Lewis  H.  Mason  v.  J.  C  HuU,  Assignee, 
et  al.  Motion  by  defendant,  Hugh  Sturgeon, 
for  addition  printed  record  in  cause  No.  3980, 
on  the  general' docket    Motion  allowed. 

2433— MelehionJ.  Schaal  v.  Edward  W.Heck. 
Motipn  by  defendant  to  advance  cause  Na  4441 , 
on  the  general  docket  Motion  allowed. 
Briefe  to  be  filed  within  mleSi    . 

2434-^Anna  B.  Gillam  v.TheCity  of  Columbus 
etal.  Motion  by  defendant  tQ  advance  cause 
No.  4473,  on  the  general  docket  Motion  al- 
lowed.   Briefs  to  be  filed  within  rules.  • 

2435— The  City  of  Columbus  V.  Caroline  Stein- 
kamp.  Motion  by  plaintiff  to  advance  cause 
No.  4452,  on  the.  general  docket  Motion  al- 
lowed..   Briefs  to  be  £led  within  rules. 

2486— Orlando  Volkmore,  Admr.,  v.  Alice 
Holden  et  al.  Motion  by  plaintiff  to  dispense 
with  printing  record  in  cause  No.  4459,  on 'the 
general  docket  Motion  allowed. . 
-  2437— Sarah  G.  Schneider  et  al  v.  The  City  of 
Colambua.  Motion  by  defendant  to  advance 
cause  No.  439(3,  on  the  general  docket  Motion 
allowed.     Briefs  to  be  filed  within  rules. 

2438— John  Zumstein,  Treasurer,  v.  Addison 
Lysle  et  ad.  '  Motion  by  defendants  to  advance 
cause  No.  4149,  on  the  f^eneral  docket  Motion 
allowed.     Briefs  to  be  filed  within  rules. 

2439-iWilliam  T.  Haviland  et  al.  v.  P.  Chir 
Chester  et  tX.  Motion  by  plaintiffs  for  security 
for  costs  in  Cause  No.  3916,  on  the  general 
docket.    Motion  overruled. 

Hew  X^ses. 

Cases  .filed  in  tife  supreme  court  of  Ohib 
ttnce.JuneS,  1895: 

4568.  Gregg  Sartor  ^t  al.  v.  Byron  A. 
Fouche,  administrator.  Error  to  the  circuit 
court  of  Sandusky  county,  mnnev  &  Hunt, 
for  plaintiff.  Pinnefrock  8c  Garvey,  for  defend- 
aut  - 

4569.  Joseph  Keip  v.  The  Leland  Smith  Co. 
Error  to  the  circuit  court  of  Lucas  county..  J. 
K.  Hamilton^  for  IpUintiff.  C  C.  Johnson,  for 
defendant  -      .       , 

4670.  Benj.  i..Well8  v.  Henry  H.  Bricker. 
Error  tq  the  circuit  court  of  -  Medina  county. 
G.  W.  Dewis,  for  plaintiff.  Gea  Hayden  & 
los.  Andi:ew,  for  defendant 

.4571.  The  .News  Printing  Coi.  v.  Isabel 
Simms.  Error  to  the  circuit  court  of  Richland 
county.  Skills  &^Skiles,  for  plaintiff.  '  Don- 
°ell  &  Marriott,  for  defendant 

4672.  David  L.  Cockley  V.  Francis  Bmcker. 
Error  to  the  circuit  court  of  RiUiland  coun^: 
Skiles  j^  Skiles,  for  plaintiff.  Kerr  &  Brucker, 
for.  defendant* 


4578.  John  Gallagher  v.  John  Q.  Adams. 
Brror  to  the  circuit  'court  of  Mahoning 
county.  Jones  &  Anderson,  for  plaintiff.  H. 
K.  Taylor,  for  defendant 

4574.  Grayson  H.  Osbom  v.  Charles  B. 
Morris,  trustee,  etc.  Error  to.  the  circuit 
court  of  Franklin  county.  Watson,  Burr  & 
Livesay,  for  plaintiff.  D.  T.  Ramsey  &  J.  V. 
Lee,  for  defendant . 

4576.  The  board  of  Commissioners  of  Wood 
county  et  al.  v.  Robert  Pargellis.  Brror  to  the 
circuit  court  of  Wood  county.  Parker  & 
Moore,  for  plaintiff.  Cole  &  Chase,  for  de- 
fendant 

4576.  SamL  M.  Hamill  et  al.  v.  The  State  of 
Ohio  ez  rel.  O.  B.  Einstein.  Error  to  the  cir- 
cuit cnurt  of  Cuyahoga  county.  Ii<^,  Dustin 
&  Kelly,  W.  B.  Bolton,  for  plaintiff.  Squire 
Sanders  &  Dempsey,  for  defendant 

4577.  The  Mt  Gilead  Electric  Light  and 
Power  Co.  V.  Favolius  A.  Talniage.  Error  to 
the  circuit  court  of  Morrow  county.  J.  W. 
Barry,  for  plaintiff.  Jabes  Dickey,  for  defend- 
ant 

4578.  John  W.  Kreitzer,  assignee,  v.  Margaret 
A.  Bellaw.  Error  to  the  circuit  court  of  Mont- 
gomery countvv  John  B.  Greer,  Craighead  & 
C.  for  plaintiff. 

4679.  The  N.  Y.,  C.  &  St  L.  R.  R.  Co.  v; 
Minnie  Kimmet,  administratriz.  Brror  to  the 
circuit  court  of  Seneca  county.  W.  H.  Dore^. 
T.  L.  Myers,  S  E.  Williamson,  for  plaintiff. 
Thos.  Beer,  for  defendant 

4580.  Chas.  F.  Sperry  et  aL  v.  G.  J.  Lowther 
etai:  Error  to  the  circuit  court  of  MorrOw 
county.  T.  &  White  &  W.  P.  Vaughn,  for 
plaintiff.    Olds  &  Olds,  for  defendant 

4581.  Benj.  Kingsborough  v.  Wm.  V.  Tows- 
ley  et  at  Error  to  tne  circuit  court  of  Cuva- 
hoga  county.  Bstep,  Dickey,  Carr  &  Ooff,  lor 
plaintiff.  - 

4582.  John  C  Hayne,  etc.,  y.  Charles  James 
et  aL  Error  to  the  circuit  court  of  ^Imont 
county.  W;  B.  Fnmcis,  H.  G.  Pratt,  for  plain- 
tiff.   C.  LI  Weems,  for  defendant 

4588.    R.  Bi  Mehaffey  et  al.  v.  A.  C.  Rogers  . 
et  al.    Error  to  the  circuit  court  of  Cuyahoga  . 
county.    Geo.  A.  Groot,  for  plaintiff.    M.  B.  & 
H.  H.  Johnson,  for  defendant 

4584.    The  L.  S.  &  M.  &  Ry.  Co.  v.  James  M. 
Wentworth. .    Error   to  the  circuit  court  of 
Erie  cbunty.    G.  E.  Reiter,  G.  C.  Greene,  O.  G. . 
Qetzen-Danner  &  F.  J.  Jerome,  for  plaintiff. 
Theo.  Alroth,  for  defendant 
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Consideration;  for  written  guarantee  of  lease 
-^Failure  c/.  assignor  to  deliver  possession 
breackQ/  covetlant  Of  stixin  and  for  qniet 
enioymenthr-Effect  of  assignee's  purchase  oj 
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paramoumt  titU^Measure  of  dama/^es— 
IVktn  court  will  not  review  Judgment  of 
reversal. 


1.  A  written  instrument,  executed  and  de- 
livered by  the  assignor  of  a  lesse  contemporan- 
eously with  its  assignment,  stipulating  that 
the  iMse  "  is  genuine  and  in  full  force  and 
effect,"  and  ^guaranteeing  to  the  assignee  "the 
rights  and  title  of  said  lease,"  is  founded  on  a 
suffieient  consideration,  and  amounts  to  a 
covenant  of  seizin  by  the  assignor  Of  the  de- 
mised premises,  and  that  the  assignee  shail 
peaceably  enjoy  the  same  during  the  term  of 
the  lease  according  to  its  provisions. 

2.  Such  covenant  is  broken  if  the  assignor 
have  not  the  possession  of  the  premises  at  the 
time  of  the  assignment,  and  is  unable  to  de- 
liver the  same  to  the  assignee  on  account  of  s 
prior  and  paramount  title  and  possession  of 
another,  ana  the  assignee's  right  of  action  for 
the  breach  of  the  covensnt,  will  not  be  affected 
by  his  subsequent  purchase  of  the  paramount 
title,  and  possession  thereunder. 

3.  The  measure  of  the  damages  which  the 
plaintiff  mav  recover  in  such  action,  is  the 
amount  of  the  consideration  paid  for  the  lease, 
with  interest;  and  it  is  not  essential  to  the  re- 
coverv  that  the  lease  be  re-assigned,  or  tend- 
ered back. 

4.  This  court  will  not  review  a  judgment  of 
reversal,  either  (1),  where  the  insufficiency  of 
the  evidence  to  support  the  verdict  or  judg- 
ment is  expressly  stated  as  a  ground  of  reversal; 
or  (2),  where  no  ground  of  reversal  is  stated, 
and  the  record  snows  that  the  weight  of  the 
evidence  was  properly  before  the  court ;  or  (3), 
where  one  of  the  grounds  stated  is,  that  a  mo- 
tion for  a  new  trial  should  have  been  sustained 
which  alleges  that  the  verdict  was  against  the 
weight  of  the  evidence,  unless,  in  caaett  of  the 

.  latter  class,  it  appears  that  the  reversal  was 
upon  grounds  other  than  the  weight-  of  the 
evidence.  But  where  the  grounds  of  reversal 
are  specifically  stated,  this  court  will  treat 
those  as  the  only  ones  upon  which  the  reversal 
was  placed,  though  it  be  not  stated  that  no 
other  errors  were  found  in  the  record. 

(Decided  June  4,  1895.) 

Error  to  the  circuit  court  of  Wood 
county. 

The  original  action  ^vas  brought  in  the 
court  of  common  pleas  of  V/ood  county, 
by  Ross  Wetzell,  against  Homer  L. 
Huddle,  Jefferson  Richcreek  and  Lewis 
P.  Fertig. 

The  petition  alleges  that  the  de- 
fendant, Huddle,  acting  for  himself, 
Richcreek  and  one  Weaver,  undertook 
to  sell  and  assign  to  the  plaintiff  and  the 
defendant,  Fertig,  a  certain  lease  made 
by  Michael  Heugel,  of  a   tract  of  land 


owned  by  him,  in  Wood  coanty,  to  the 
defendant,  Richcreek,  and  by  him  as- 
signed to  Huddle  and  Weaver;  that  to 
induce  the  purchase,  fuddle  falsely  and 
fraudule^itly  represented  to  the  plaintiff' 
and  Fertig,  that  the  lease  was  a  valid  in- 
strument in  full  force  and  effect,  and  the 
Assignment  of  it  to  the  plaintiff  and 
Fertig  would  transfer  to  and  vest  in 
them  the  estate,  rights  and  ioterest 
which  it  purported  to  grant;  and,  relying 
on  those  representations,  the  purchase 
was  made  for  the  consideration  of  seven 
hundred  and  twenty  dollars,  of  which, 
one  hundred  dollars  was  paid  at  the  time 
by  Wetzell,  and  one  hundred  dollars 
more  soon  after ;  Fertig  gave  his  check 
for  one-half  of  the  purchase  price,  but, 
as  it  developed  on  the  trial,  the  check 
wias  returned  to  him,  and  he  was  paid  a 
further  consideration  for  bringing  about 
the  sale  to  Wetzell ;  Fertig  being  a  mere 
instrument  of  Huddle  and  Weaver  to 
effect  the  sale»  and  he  pretending  to  be  a 
purchaser  in  order  to  accomplish  the  sale 
to  Wetzell.  It  is  further  alleged  that 
before  the  payment  of  the  balance  of  the 
purchase-money,  doubts  having  arisen  in 
regard  to  the  validity  of  the  lease,  and 
right  of  the  defendants  to  assig^n  the 
same,  the  plaintiff  declined  to  make  the 
payment,  or  accept  the  assignment,  un- 
less the  defendants  would  give  him 
further  assurances  that  the  assignment 
would  be  effectual  to  transfer  the  term 
and  beneficial  interest  of  the  lease: 
whereupon  the  defendants  executed  and 
delivered  to  the  plaintiff  the  following 
instrument  in  writing : 

"North  Baltimore.  O.,  Sept.  21,  1887. 

"This  is  to  certify  that  a  lease  given 
by  Michael  Heugel,  of  Henry  township, 
Wood  county,  Ohio,  of  one  himdred  and 
sixty  acres  of  laud  to  Jeff.  Richcreek, 
and  by  him  assigned  to  H.  L.  Huddle, 
and  by  him  assigned  to  Ross  Wetzell  and 
Louis  P.  Fertig>  is  genuine  and  in  full 
force  and  effect,  and  if  the  requirements 
of  the  lease  are  fulfilled,  we,  the  under- 
signed hereby  guarantee  the  rights  and 
title  of  said  lease. 

'*  H.  L.  Huddle. 
"Jeff.  Richcreek. 

Upon  the  delivefj"  of  that  instrument, 
the  plaintiff  accepted  the  assignment  of 
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the  lease,  and  paid  the  remaining  one 
hundred  and  sixty  dollars  of  its  purchase 
price.      The   petition  then  alleges  that 
the  lease  proved    to  be   void,  without 
effect  and  worthless;  that  the  owner  had 
executed  a  prior  lease  of  the  premises  to' 
Detwiler  &  Co.,  who  held  possession  of 
the  same,  and  who  had,  in  an  action  duly 
prosecuted  in  the  court  of  common  pleas 
of  Wood  county,  to  which  the  defend- 
ants were  parties,  obtained  a  judgment 
against  the  defendants  declaring  the  lease 
assigned  to  the  plaintiff,  to  be  void,  and 
enjoining  the  defendants  from  asserting 
any  right  or  clatQi  under  it,  and  from  as- 
signing it;  which  judgment  was  in  full 
force  when  the  defendants  made  the  as- 
signment of  their  lease  to  the  plaintiff, 
and  delivered  to  him  the  foregoing  in- 
strument guaranteeing   its  validity;   in 
consequence    of    which  judgment    the 
plaintiff  was  wholly  deprived    of  the 
benefit  of  the  lease,  and  the  possession 
of  the  demised  premises.     The  value  of 
the  term,  it  is  alleged,  was  worth  fifteen 
hundred  and  twenty  dollars,  for  which 
the  plaintiff  prayed  iudgment     The  an- 
swer admits,  in  substance,  the  assign- 
ment of   the  lease  to  the  plaintiff  and 
Fertig  for  the  consideration  alleged,  the 
execution  and  delivery  to  the  plaintiff  of 
the  instrument  of  guaranty,  the  payment 
of  the  consideration,  and  that  Detwiler 
&  Co.,  who  held  by  prior  lease,  had  ob- 
tained a  judgment  against  defendants  as 
alleged  in  the  petition;  but»  it  is  averred 
that  Detwiler  &  Co.  failed   to   comply 
with  the  provisions  of  their  lease,  and 
never  attempted  to  operate  under  it,  or 
enforce  their  judgment  as  against  the 
plaintiff,  who,  it  is  alleged,  cou|d  have 
gone  into  possession  under  the  lease  as- 
signed to   him   and   Fertig,  but  failed 
to   do   so,    and  failed  to  perform  the 
conditions    of    the    contract    of    guar- 
anty.    The    answer    also    denies    the 
fraud    charged    in    the   petition.     The 
allegations  of  new  matter  in  the  answer 
were  controverted,' by  reply.    The  cause 
was  tried  to  a  juiy  who  returned  a  ver- 
dict for  theplaintiff,  for  the  amount  of  the 
consideration  paid  by  him  for  the  lease, 
with  interest,  and  judgment  was  rendered 
on  the  verdict.    That  judgment  was  re- 
versed by  the  circuit  court   upon  the 
grounds,  as  stat^  in  the  joumd  entry. 


that: 


•'The  court  erred  in  excluding  evi- 
dence offered  by  defendant  below  as  to 
the  amount  paid  by  plaintiff,  Wetzell,  for 
the  said  Detwiler  lease. 

"The  court  erred  in  its  charge  to  the 
jury  upon  the  trial  of  said  cause,  ti^otl 
the'  subject  of  th^  measure  of  damages 
recoverable  by  the  said  Ross  Wetzell  in 
case  it  should  be  found  that  a  9au3e  of 
action  had  accrued  tp  him  as  alleg^  in^ 
his  petition  as  amended.'' 

It  appears  from  the  bill  of  exceptions, 
that  the  plaintiff  being  unable  to  obtain 
possession  of  the  demised  premises  un- 
der the  lease  assigned  to  him,  on  account 
of  the  prior  lease  of  Detwiler  &  Co., 
and  the  judgment  against  the  defendants, 
he  and  one  Craig,  purchased  of  Detwiler 
&  Co.  their  lease  and  entered  into  pos- 
sesion underwit.  Mr.  Walters,  a  mem- 
ber of  that  firm,  was  called  as  a  witness 
by  the  plaintiff,  and  having  testified  to 
the  sale  of  the  firm's  lease  to  the  plain- 
tiff and  Craig,  while  it  was  in  full  force 
and  operation,  was  asked  on  cross- 
examination,  what  amount  was  paid  for 
it.  An  objection  to  that  question  was 
sustained,  and  that  is  the  evidence  which 
the  circuit  court  held  was  erroneously 
excluded.  And  the  following  is  the  por- 
tion of  the  charge  held  to  be  erroneous: 

''Ihe  measure  of  damages  or  the 
amount  the  plaintiff  is  entitled  to  recover 
if  entitled  to  recover  anything,  is  the 
amount  paid  by  him  forthe  lease,  with 
interest  from  the  date  when  paid." 

The  ^proceeding  in  error  here  is  prose- 
cuted to  obtain  the  reversal  of  the  judg- 
ment of  the  circuit  court,  and  the  affirm-  • 
ance  of  that  of  the  common  pleas. 

Parker  <Sf  Moore  and  Frank  Taylor^ 
for  Plaintifi  in  Error. 

Dodge  &  Canary,  for  Defendants  in 
Error. 

W11.LIAMS,  J. 

The  plaintiff's  right  of  recovery  was 
based  upon  the  alleged  fraud  in  the  sale 
and  assignment  of  the  leate,  and  the  de- 
fendants' obligation  guaranteeing  its  va- 
lidity and  operative  effect ;  and  the  part 
of  the  charge  held  by  the  circuit  court 
to  be  erroneous  is  that  by  which  the 
jury  were  instructed  that  if  they  should 
find  on  either  ground  for  the  plaintiff,  he 
was  entitled  to  recover  the  amount  paid 
for  the  lease,  with  interest. 
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It  cannot  be  doubted  that  if  the  pldn- 
tiff  was  induced  by  the  fraud  of  the  de- 
fendants to  purchase  and  pay  for  the 
lease,  and  it  proved  to  be  without  force, 

*  and  of  no  value;  he  should  recover,  at 
least,  tiie  money  obtained  from^him  by 
the  fraud,  w'A  interest;  so  that  die 
practical  question  fiere  is,  what,  in  the 
absence  of  fraud,  was  the  proper  meas- 
ure of  recovety  for  the  breach  of  de- 
fendants' oootnict  of  guaranty.  The 
case  is  argued  here,  in  support  of  the 
judgment  of  the  circuit  court,  upon 
the  theory  that  the  plaintiff's  action,  in 

.  .so  far  as  it  was  founded  on  that  contract, 
is  in  the  nature  of  an  action  for  the 
breach  of  a  covenant  against  incum- 
brances, and,  consequently,  the  amount 
of.  his  recovery  should  have  been  limited 
to  the  cost  of  gettiug  in  the  outstanding 
incumbrance,  which  the  lease  of  I>etwiler 
and  Go.  is  claimed  to  have  been,  and 
nothing  more ;  and  this  is  probably  the 
view  adopted  by  the  circuit  court ;  while 
the  court  of  common  pleas  treated  the 
action  as  analogous  to  that  for  the 
breach  of  a  covenant  of  seizin  or  title. 
Upon  the  former  of  these  theories  it  was 
undoubtedly  competent  to  prove  what 
5}mi  the  plaintiff  was  compelled  to  pay 
for  the  discharge  of  the  incumbrance, 
but  the  proof  should  properly  liave  come 
from  the  plaintiff,  for  in  its  absence,  the 
^dainages  could  only  be  nominal ;  and  it 
is  therefore  not  apparent  how  the  defend- 
ants could  have  been  prejudiced  by  the 
refusal  to  permit  them  to  supply  evi- 
dence essential  to  the  plaintiff '3  recovery 
•of  substantial  damages,  .which  he  had 
omitted  to  furnish.  But  the  question 
whether  the  defendants'  contract  of  guar- 
anty, with  respect  to  the  measure  of  dam- 
ages recoverable  for  its  breach,  may  prop- 
erly be  classed  with  covenants  of  seizin, 
is  fairly  made  on  the  charge  of  the  court, 
and  its  consideration  becomes  necessary 
,in  the  decision  of  the  case.  A  covenant 
of  seizin  is  defined  to  be  "an  assurance 
to  the  purchaser  that  the  grantbr  has  the 
-very  estate  in  quantity  and  quality  which 
lie  purports  to  convey,"  and  extends  not 
only  to  the  land  itself,  but  also  to  what- 
•ever  is  properly  appurtentot  to,  and 
pkisses  by  the  conveyance  of  the  land; 
and,  though  the  covenant  is  usually 
found  in  conveyances  of  the  fee,  it  is  ap- 
prppriate  in  leases  and .  assignments  of 


them.  Indeed  it  seems  well  settled,  that 
in  leasee,  the  <x>venant,  or  its  equii^eot 
will  be  implied  unless  the  terms  of  the 
lease  exclude  the  implication.  It  is  said 
in  Rawle  on  Covenants  for  Title,  sectkii 
272:  "With  respect  to  estates  less  than 
freehold,  covenants  for  title  were  from 
the  earliest  times  implied,  not  only  from 
the  words  of  teasing,  such  as  demisi^am^ 
cessi,  or  the  like,  but  even  from  the  ^^ 
lation  of  landlord  and  tenant,  and  such 
is  the  law  at  the  present  day,  txaless 
where,  as  in  some:of  the  Unit^  States, 
it  has  been  altered  by  legislation."  And 
in  section  278  that  author  says:  "The 
covenants  for  title  thus  implied  from  the 
words  of  leasing,  were  and  are  two;  fiist, 
a  covenant  that  the  lessor  has  power  to 
demise,  and  secondly,  a  covenant  for 
quiet  enjoyment,  and  both  of  these  cov^ 
nants  are,  of  course,  as  are  all  common 
law  implied  covenants,  general  or  mi- 
limited," 

It  is  held  by  some  authorities  that  no 
covenants  are  implied  in  the  assignment 
of  a  lease.     Waido  v.  Hail,   14  Mas& 
486;  Biair   v.    Rankin,    11    Mo.,  442. 
Other  authorities,  however,  maintain  the 
pbntrary  doctrine.    Thus,  in  Stmter  v. 
Drake,  5  B.  and  Ad.  992,  1,002,  it  is  said 
by  Lord  Denman,  that  "unless  there  be 
a  stipulation  to  the  contrary,  there  is  in 
every  contract  for  the  sale  of  a  lease,- an 
implied  undertaking  to  make  ont  the 
lessor's  title  to  demise,  as  well  as  that  of 
the  vendor  to  the  lease  itself,  which  im- 
plied undertaking  is  available  at  law  as 
well  as  in  equity."    And  see  ^mrfv. 
Gray,  88  N.  Y.  (Supr.),  447.    This wonld 
seem  to  be  the  better   rule,  because  'iX 
can  hardly .  be  supposed  to  be  the  inten- 
tion of  one  party  to  purchase,  or  of  the 
other  to  sell  the  mere  rastrument  of  lease 
without  any  beneficial  interest  under  it, 
but  rather,  that  the  subject  of  the  pnr- 
chase  and  sale  is  the  right  to  enjoy  ^e 
term  purported  to  be  demised,  and  all  the 
benefits  which  it  stipulates  to  cotifer  on 
the  lessee.    Rut  it  is  not  deemed  nectf- 
sary  to  determine  here  what,  if  any,  ob- 
ligation may  be  implied  from  the  assign- 
«ient  of  the  lease.    It  is,  of  course,  cpo- 
petent  for  the  parties  to  mtroduce  mto 
the  assignment  any  covenant  or  stiputo- 
tion  pertihent  to  the  subject  which  twy 
have  agreed  upoii,  and  isnottmnsoalfor 
the  assignor  to  covenant  that  the  indent- 
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ure  of  lease  is  good,  that  he  has  power 
to  assign,  that  he  will  save  the  assignee 
liamiless  from  former  grants  and  incum- 
brantes,  and  for  quiet  enjoyment.  2 
'Taylor  on  Landlord  and  Tenant,  sec- 
tion 481. 

The  instrument  of  guaranty  executed 
i>y  the  defendants,  and  delivered  to  the 
plaintiff  contemporaneously  with  the 
delivery  of  the  assigned  lease  and  the 
payment  of  the  balance  of  its  purchase- 
price,  was  founded  upon  a  sufficient  con- 
sideration, and  became  a  part  of  the  con- 
tract of  assignment.  By  it,  the  defend- 
ants stipulated  that  the  lease  was  in  full 
force  and  effect  at  the  time  of  its  assign- 
ment and  delivery  to  the  plaintiff,  and 
^guaranteed  to  him  '*  the  rights  and  title 
of  said  lease."  This  amounts  to  an 
•express  covenant  of  the  assignor's  title 
to  the  term  demised,  and  for  its  quiet 
enjoyment  by  the  assignee.  It  has  long 
been  the  law  of  this  state  that  a  cove- 
nant of  seizin  is  not  broken  so  as  to  give 
the  covenantee  a  right  of  action,  if  the 
eonvenantor  had  the  actual  seizin, 
though  not  the  legal  title,  at  the  time 
of  the  conveyance  and  the  former  is  put 
in  possession  under  it,  until  there  has 
been  an  eviction  under  a  par&mount 
title.  Stambaugh  v.  Smith,  28  Ohio 
St.,  584,  and  cases  there  cited.  And 
the  same  rule  obtains  in  regard  to 
a  covenant  for  the  quiet  enjoy- 
ment of  a  lessee.  Such  eviction,  how- 
ever, may  be  constructive,  as  well  as 
actual;  as,  where  the  covenantee  has 
purchased  or  taken  a  lease  under 
the  paramount  title,  even  without  any 
actual  change  of  possession,  when  the 
validity  of  such  title  has  been  established 
by  the  judgment  of  a  court  of  competent 
jurisdiction,  and,  under  certain  circum- 
stances, when  it  has  npt  beem»8d  estab- 
lished. In  opposition  to  this  doctrine, 
it  has  often  been  urged,  says  Mr.  Rawle, 
in  his  work  on  Covenants  for  Title, 
section  142,  "  that  it  confounds  all  dis- 
tinctions between  a  covenant  for  seizin 
and  a  covenant  for  quiet  enjoyment  or 
warranty;  and  it  has  also  been  argued 
that  an  analogy  exists  to  the  rule  which 
prohibits  a  tenant  from  disputing  his 
landlord's  title,  unless  there  has  been  an 
actual  eviction  under  the  paramount 
claim.  But,  in  answer  to  such  analogy, 
it  may  be  said,  first,  that  whatever  may  I 


have  been  the  origin  of  this  rule,  or  its 
earlier  application,  it  is  now  well  settled 
that  whenever  the  landlord's  title  is 
insufficient  for  the  security  of  the  tenant, 
the  relation  between  them  may  be 
renounced,  and  the  latter  may  protect 
himself  under  the  paramount  titW' 
The  only  effect  of  the  judgment:  estab- 
lishing such  title,  is  that  it  makes  a 
prima  fade  case  of  paramount  title,  if 
the  covenantor  is  not  a  party,  and  is 
conclusive  evidence  thereof,  if  he  is  a 
party  to  the  judgment ;  while,  if,  with- 
out it,  the  covenantee  surrenders  the 
possession,  or  buys  in  the  superior  title 
to  protect  his  possession,  he  does  so  at 
his  peril,  and  assumes  the  burden  of 
proving  such  superior  title  to  which  he 
would  have  been  compelled  to  3rield. 
So,  when  a  covenantee  is  unable  to 
obtain  possession  in  consequence  of  an 
existing  possession  by  a  person  claiming 
and  holding  under  an  elder  title,  it  is 
equivalent  to  an  eviction.  •  Taylor  on 
Landlord  and  Tenant,  section  814.  The 
evidence  in  the  case  before  us,  was  such* 
that  the  jury  might  well  have  found,  as 
shown  by  the  verdict  that  the  defendants 
had  broken  their  covenants  in  the  con- 
tract of  .assignment  of  the  lease  to  the 
plaintiff.  They  were  not  in  possession 
of  the  premises,  nor  did  they  put  the 
plaintiff  in  possession ;  on  the  contrary, 
Detwiler  &  Co,  had  the  actual  possession 
and  the  lawful  right  thereto,  under  their 
lease,  and,  moreover,  the  defendant's 
lease  by  the  judgment  or  a  court  of 
competent  jurisdiction  in  an  action  to 
waich  they  were  parties,had  been  adjudged 
to  be  void,  and  all  persons  claiming 
under  them  had  been  enjoined  by  the 
judgment  of  the  court  from  asserting  any 
claim  under  it;  so  that  the  plaintiff 
acquired  nothing  by  the  assignment  of 
the  lease  to  him.  Under  such  circustances 
there  could  be  no  valid  objection  to 
the  purchase,  by  the  plaintiff  and  Craig, 
of  the  Detwiler  lease,  if  they  chose  to 
make  it,  for  any  price  at  which.it  could 
be  obtained.  That  purchase  was  ind&r 
pendent  of  the  lease  assigned  by  the  de- 
fendants, and  not  analogous  to  the  re- 
moval of  an  incumbrance  in  aid  of  the 
title,  or  to  preserve  a  possession  acquired 
under  it.  The  plaintiff 's. right  of  action 
against  the  defendants  on  their  covenants 
was  complete  without  such  purchase,  for 
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they  were  broken  as  sooa  as  made.  He 
was  under  no  obligation  to  delay,  upon 
any  expectation,  however  seemipgly  well 
grounded,  that  the  Detwiler  lease  would 
be  surrendered  or  forfeited,  or  otherwise 
extinguished ;  it  was  neither  in  th^  power 
of  the  plaintiff,  or  of  the  defendants,  to 
terminate  that  lease  for  any  violation  of 
its  conditions  or  failure  to  perform  them; 
that  could  only  be  done  by  the  lessor  for 
whose  benefit  they  were  inserted  in  the 
lease,  and  he  might  waive  compliance 
with  them  or  not,  as  he  chose ;  and  cer- 
tainly, as  long  as  he  permitted  the  lease 
to  remain  operative,  no  breach  of  its 
provisions  could  be  available  as  a  defense 
to  the  plaintiff's  action.  The  plaintiff 
was  entitled  to  the  immediate  and  peace- 
able.  possession  of  the  premises,  which 
the  defendants  covenanted  he  should  have, 
and  they  were  unable  to  give  him,  and  did 
not  give  him  on  account  of  the  Detwiler 
lease,  and  the  judgment  of  the  court  sus- 
taining it ;  and  he  was  neither  required 
to  violate  the  injunction,  nor  incur  the 
consequences  of  a  forcibly  entry  upon 
the  premises,  but  was  at  liberty  to  obey 
the  law  and  seek  his  redress  by  action  on 
the  defendant's  covenants.  Nor,  was  it 
essential  to  the  plaintiff's  action  that  he 
reassign  or  tender  back  the  void  lease ; 
the  action  did  not  proceed  as  one  for  re- 
cision,  but  for  the  total  failure  of  title  to 
the  things  sold.  2  Sutherland  on  Dama- 
ges, 264,  265 ;  Parker  v.  Brtnun,  15  N. 
H.,  176.  No  title  having  been  conveyed, 
there  was  nothing  to  reconvey.  Whether 
a  different  rule  should  be  applied  in  a 
case  where  the  tenant  has  been  ousted 
from  a  material  part  of  the  premises 
only,  which  he  elects  to  treat  as  an  evic- 
tion from  the  whole,  and  throws  up  the 
lease,  instead  of  retaining,  as  he  may, 
possession  of  so  much  of  the  property 
as  he  has  not  been  deprived  of,  and  suing 
the  landlord  for  such  damages  as  he  has 
sustained  from  the  partial  eviction,  is  a 
question  not  arising  in  this  case.  Nor 
is  it  material  to  the  defendant's  liability 
on  their  undertaking,  that  it  should  con- 
stitute a  covenant  running  with  the  land, 
as  counsel  for  the  defendants  in  error 
seem  to  suppose,  because  the  covenant 
was  made  directly  with  the  plaintiff,  and 
not  with  a  prior  owner  from  whom  the 
plaintiff  derives  title  by  conveyance,  and 
where  the  grantee  becomes  a  party  to 


the  covenant  only  by  the  conveyance  of 
the  estate. 

The  liability  of  the  defendants  on  their 
covenants  being  established,  the  meas- 
ure of  the  damages  was  not  less  than 
that  authorized  by  the  rule  given  in  the 
charge  to  the  jury.   In  McAipin  v.  V^ooi- 
ruff,  11  Ohio  St.,  120,   it  is  said  that, 
"  where  a  grantee  of  an   estate   in  fee 
simple,  with  warranty,  is    evicted,  by 
paramount  title,  of  his  entire  estate,  the 
rule  of  damages  is  settled  in  Ohio  to  be 
the  amount    of   the  original   purchase 
money,  with  interest,  not,    however,  to 
exceed  the  time  limited  by  statute  for  the 
recovery  of  mesne  profits  from  the  time  of 
eviction.  So,  if  he  be  evicted  of  adefim'tc 
portion  of  the  premises,  the  damages  are  a 
proportional    amount    of    the   purchase 
money  with  like  intent.    King  v.  AVrr'j 
AdmW.,  5  Ohio,  164;  FooUv.  Bumei.  10 
Ohio,  817 ;  Adm'rs  of  Backus  v.  McCoy, 
3  Ohio,  211 ;  Clarke  v.  Parr,  14  Ohio,  118. 
In  analogy  to  this  rule,  it  has  been  held, 
that  the  rents  reserved  in  a  lease,  where 
no  other  consideration  is  paid,  mtist  be 
regarded  as  a  just  equivalent  for  the  tise 
of  the  demised  premises.    The  parties 
have  agreed  so  to  consider  it.    In  case 
of    eviction,    the  rent  ceases;  and  the 
lessee  is  relieved  from  a  burden  which 
must   be  deemed   equal   to  the  benefit 
which  he  would  have  derived  from  the 
continued  enjoyment  of  the  property." 
But,  where  a  farther  consideration  has 
been  paid,  in  addition  to  the  rent  reserved, 
its  amount  or  value  may  be  recovered. 
In  the  case  of  Lock  v.  Furz,  19  C,  B.  (N. 
S.),  96,  where  a  tenant  in  possession  tod, 
in  consideration  of  a  premium  of  /w^ 
obtained  from    the    landlord   a  second 
lease,  to  commence  when  his  old  lease 
should  expire,  but  before  this  time  ar- 
rived, the  lessor  died,  it  being  discovered 
that  the  second  lease  was  an  excessive 
execution  of  a  power,  the  lessee,  npon 
being  notified  that  it  would  not  be  reo^- 
nized  by  the  partiesin  interest, secured  the 
premises  at  a  much  higher  rent,  jmd  then 
sued  on  the  covenant  for  quiet  cnjoym^j 
contained  in  the  lease,  the  courtheld,  "that 
the  measure  of  damages  was,  beside  vbr 
;^400  premium  paid  and  the  costs  of  pr«" 
paring  the  void  lease,  the  difiference  in 
value,  as  estimated  by  the  jury  tip^^^^ 
evidence,  between  the  term  professed  to 
be  granted  to  the  plaintiff  by  his  IcssOf 
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and  the  seven  j^ears'  term  which  he  ob- 
tained from  the  reversions — in  other 
words,  the  value  of  the  term  he  had  lost." 
This  decision  was,  on  appeal,  aflSrmed  in 
Exchequer  Chamber,  and  was  followed 
in  the  latter  case  in  the  court  of  Exche- 
quer. Rolph  V.  Crouch,  L.  R.  8  Ech.,  44; 
and  the  rule  it  announces,  it  is  said,  pre- 
vails generally  in  this  country.  Taylor 
on  Landlord  and  Tenant,  section  817. 
At  all  events,  in  such  cases  the  measure 
of  damages  is  not  less  than  the  amount 
of  the  consideration  paid,  with  the  inter- 
est; and  the  trial  court  was  not  in  error, 
we  think,  in  applying  that  rule  to  the 
plaintiflF  *s  action.  But,  it  is  claimed  that, 
though  the  circuit  court  erred  in  revers- 
ing the  judgment  for  the  reasons  stated 
by  it,  there  were  other  suflficient  grounds 
for  thfe  reversal,  and  if  a  correct  judgment 
was  rendered  it  should  be  aflSrmed,  not- 
withstanding it  is  based  upon  indefensible 
grounds.  We  have  examined  the  other 
grounds,  pointed  out  by  counsel,  and 
already  considered  most  of  them,  and 
have  not  discovered  any  substantial  error 
of  law  sufficient  to  warrant  the  judgment 
of  reversal  by  the  circuit  court.  The 
defendant,  Fertig,  was  not  a  real  party 
united  in  interest  with  the  plaintiff,  al- 
though he  was  supposed  to  be  when  the 
petition  was  filed.  He  paid  no  part  of 
the  consideration  for  the  assigned  lease, 
and  was  bound  to  pay  none;  he  was  not 
an  actual  but  a  mere  nominal  party  to  the 
purchase,  and  never  acquired  any  interest 
in  the  lease ;  his  conduct,  and  that  of  the 
defendants  in  the  use  they  made  of  him, 
was  a  palpable  fraud  on  the  plaintiff  who 
paid  all  the  consideration  money  that 
was  ever  paid  for  the  lease,  and,  upon  the 
facts  developed  on  the  trial,  had  the  same 
right  to  recover  as  if  he  had  been  the 
only  party  concerned  in  the  purchase  of 
the  lease,  as  in  reality  he  was;  Fertig's 
role  of  purchaser,  assumed  by  the  conni- 
vance of  the  defendants,  being  a  mere 
sham  and  subterfuge  to  entrap  the  plain- 
tiff. It  is  also  claimed  by  counsel  for  the 
defendants  in  error,  that,  as  their  motion 
for  a  new  trial  included  the  ground  that 
the  verdict  was  against  the  weight  of  the 
evidence,  the  circuit  court  might  have 
reversed  the  judgment  on  that  ground, 
and  this  court  should  affirm  because  it  is 
not  required  to  examine  the  evidence  to 
ascertain  whether  the  circuit  court  mis- 


judged its  weight.  True,  the  circuit 
court  might  have  reversed  upon  the 
ground  stated,  but  it  appears  from  the 
record  they  did  not  do  so.  The  statute, 
section  6709,  of  the  Revised  Statutes,  re- 
quires that  court,  when  it  reverses  a 
judgment,  to  "state  the  errors  found  in 
the  record  upon  which  the  judgment  of 
reversal  is  based."  It  will  be  presumed 
that  court  performed  its  duty,  and  has 
stated  all  such  errors,  as  the  statute  re- 
quires; and,  therefore,  that  the  court 
found  no  errors  which  are  not  so  stated. 
According  to  the  practice  adopted  by  this 
court,  it  will  not  reverse  a  judgment  of 
reversal,  either,  (1)  where  it  is  expressly 
stated  that  the  reversal  was  because  the 
verdict  or  judgment  is  against  the  weight 
of  the  evidence;  or,  (2)  where  the  judg- 
ment of  reversal  is  general,  no  grounds 
being  stated,  and  the  record  shows  the 
weight  of  the  evidence  was  properly  be- 
fore the  court  for  review;  or,  (3)  where 
the  reversal  is  upon  the  ground  that  a 
motion  for  a  new  trial,  alleging  that  the 
verdict  was  against  the  weight  of  the 
evidence,  should  have  been  sustained, 
unless,  in  cases  of  the  latter  class,  it  ap- 
pears that  the  judgment  was  reversed 
upon  grounds  other  than  the  weight  of 
the  evidence.  But  where  the  grounds  of 
reversal  are  specifically  stated,  the  court 
will  treat  those  as  the  only  ones  upon 
which  the  judgment  was  reversed,  though 
it  be  not  stated  that  no  other  errors  were 
found  in  the  record.  In  th's  case  the 
record  shows  the  grounds  of  reversal  to 
be  the  alleged  errors  referred  to,  in  ex- 
cluding the  evidence,  and  in  the  charge 
of  the  court  on  the  measure  of  damages. 
We  assume,  therefore,  that  the  circuit 
court  did  not  feel  warranted  in  reversing 
on  the  weight  of  the  evidence,  and  ac- 
cepted it,  without  examination,  as  suffi- 
cient to  support  the  ^-erdict. 

The  judgment  of  the  circuit  court  will 
be  reversed,  and  that  of  the  common 
pleas  affirmed. 


[Supreme  Court  of  Ohio.) 
Railway  Company  v.  Sai.zman. 

Obligation  of  railroad   company  to  care  for 
sick  passengers. 

A  railroad  company  is   under  oblij^ation    to 
>(ive  such  care   to  a  passenger,  who  becomes 
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sick  on  its  train,  as  is  fairly  practicable,  with 
the  facilities  at  hand,  without  thereby  unduly 
delaying  its  train,  or  unreasonably  interfering 
with  the  safety  and  comfort  of  its  other  pas- 
sengers. 

(Decided  April  23,1895. 

Error  to  the  circuit  court  of  Williams 
county. 

The  isLcis  in  the  case  are  as  follows : 

William  Salzmau  resided  in  Bryan, 
Williams  county,  Ohio.  On  the  morn- 
ing of  the  26th  day  of  April,  A.  D.  1887, 
he,  with  his  wife,  went  on  an  excursion 
train  to  Toledo,  in  company  with  a 
number  of  his  brother  Odd  Fellows 
and  their  wives,  to  attend  the  dedication 
of  the  Odd  Fellows'  Temple  at  the 
latter  place.  At  the  conclusion  of  the 
ceremonies  in  the  evening,  he,  with 
some  of  his  friends,  visited  some  of  his 
acquaintances  around  the  city,  until 
about  nine  o'clock,  when  he  went  to  the 
Union  hotel,  and  thence  with  his  wife, 
about  eleven  o^clock,  to  the  Union  pas- 
senger station  to  take  the  train  home. 

The  passenger  train  was  a  special  one 
made  up  on  purpose  to  carry  the  excur- 
sionists to  their  homes,  and  consisted  of 
a  locomotive  and  four  passenger  coaches, 
all  properly  connected  together  continu- 
ously, one  after  the  other,  properly 
warmed  and  lighted,  and  which  offered 
ample  and  abundant  convenience  and 
accommodation  for  the  carrying  of  the 
plaintiflf  and  his  wife,  and  all  the  passen- 
gers taking  passage  upon  said   train. 

After  the  train  had  pulled  out  of  the 
station,  but  before  proceeding  on  its 
way,  it  had  placed  and  attached  at  the 
rear  of  said  train,  as  a  protection  and 
guard  to  said  train,  and  for  the  sole  u.se 
of  the  train  men,  a  caboose  car,  provided 
with  all  the  tools,  lanterns  and  imple- 
ments for  an  emergency.  The  platform 
of  the  caboose  was  several  inches  lower 
than  the  platform  of  the  passenger 
coach,  and  the  space  between  the  two 
platforms  was  from  twelve  to  fifteen 
inches. 

Salzman  and  his  wife  had  taken  seats 
in  the  rear  ^.assenger  coach,  and  the 
train  proceeded  on  its  way.  It  had  not 
gone  far  before  a  man  by  the  name  oJ 
Charles  Shawley,  a  brother  Odd  Fellow, 
and  who  occupied  the  seat  immediatel)' 
in  front  of  Salzman,  was  taken  sick  and 


was  suffering  great  pain,  occasioned  from 
scrotal  hernia. 

Some  of  the  friends  of  the  sick  man 
sent  for  Mr.  Wm.  Darby,  a  friend  of  the 
sick  man,  who  in  turn  went  for  Dr. 
Rotsel,  also  on  the  train.  The  doctor 
attended  Mr.  Shawley,  but  was  unable  to 
reduce  the  hernia  in  the  seat  where  the 
sick  man  was.  He  said  it  was  necessar}* 
to  find  some  place  where  the  man  could 
be  put  on  his  back,  and  his  lower  clothes 
removed.  The  passenger  car  was  filled 
principally  with  ladies,  and  that  was  not 
a  proper  place  to  expose  his  person. 

Thereupon  Mr.  Darby  went  for  Con- 
ductor Covert  and  told  him  the  trouble, 
and  asked  him  if  there  was  not  some 
place  on  the  train  where  they  could  take 
the  man  and  lay  him  on  his  back.  Con- 
ductor Covert  3aid  there  was  a  caboose 
at  the  rear  of  the  train,  having  seats  at 
the  side,  and  also  a  cot  where  they  could 
take  the  man  w*hen  the  train  stopped  at 
the  next  station. 

Mr.  Darby  went  back  into  the  ca- 
boose to  see  and  arrange  for  Mr.  Shaw- 
ley's  coming.  The  conductor  informed 
his  rear  brakeman  of  the  trouble,  and 
that  when  the  train  arrived  at  the  next . 
station,  the  man  would  be  moved  back 
into  the  caboose,  and  to  look  after  and 
attend  to  same,  and  not  give  any  signal 
to  start  the  train  until  everything  was 
well. 

As  the  train  began  to  slow  down  for 
the  next  station,  four  persons,  viz:  Dr. 
Rotsel,  Messrs.  Campbell,  Salzman  and 
Elliott,  picked  Mr.  Shawley  up  out  of 
the  seat  and  started  towards  the  rear  end 
of  the  cer.  The  brakeman,  at  that  time, 
passing  back  to  the  rear  end  of  the  car. 
stopped  them,  saying  to  take  plenty  of 
time  and  not  to  come  out  upon  the  plat- 
[  form  until  the  train  had  come  to  a  full 
I  stop. 

When  the  train  stopped,  the  brake- 
man  opened  the  door  and  told  the  men 
carrying  Shawley  they  could  come  on. 

Thus  far  the  facts  are  undisputed.  On 
part  of  plaintiff  in  error  it  is  claimed,  in 
addition  to  the  foregoing,  that  the 
brakeman  after  he  opened  the  door,  of 
the  car  and  told  them  to  come  on, 
immediately  crossed  over  and  down  the 
caboose  steps  to  the  ground,  stepped 
between  the  passenger  and  caboose  plat- 
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forms,  held  up  his  lantern  to  light  the 
way  across,  and  as  the  men  came  out 
upon  the  platform,  called  out  to  them  to 
*•  Look  out  and  be  careful  in  stepping 
across ; "  that  this  warning  and  notice 
was  heard  by  all  those  carrying  Mr. 
Shawley  as  well  as  Mr.  Shawley  himself, 
and  including  also  Mr.  Salzman;  that  the 
two  ahead  and  in  advance,  Rotsel  and 
Campbell,  heard  the  warning  and  stepped 
down  and  across;  that  Mr.  Salzman 
heard  the  notice  and  warning,  but  mis- 
took or  misunderstood  the  call,  and  in 
stepping,  stepped  a  little  short  and  be- 
tween the  two  platforms,  fell  and  was 
injured. 

On  part  of  defendant  in  error  it  is 
claimed  that  the  conductor  was  present 
and  asked  Mr.  Salzman  to  assist  in  car- 
rying the  sick  man  to  the  caboose ;  that 
there  was  no  light  on  the  platform;  that 
it  was  not  suflScieutly  lighted  to  enable 
a  person  to  cross  over  to  the  caboose  in 
safety;  that  the  warning  to  **Look  out 
and  be  careful  in  stepping  across,"  came 
just  as  the  step  forward  was  being  made, 
and  coincident  therewith;  that  defendant 
in  error  had  no  notice  or  knowledge  of 
the  condition  of  the  step,  and  that  there 
was  a  sudden  jerkof  the  car  by  the  engine 
just  as  the  step  across  was  being  made. 

A  verdict  was  returned  in  favor  of 
plaintiff  below,  and  a  motion  filed  by 
defendant  below  for  a  new  trial,  which 
motion  was  overruled,  and  judgment 
entered  on  the  verdict,  to  which  de- 
fendant below  excepted 


sufficient  evidence;  and  that  judgment 
of  reversal  was  affirmed  by  this  court. 

It  is  claimed  now  by  plaintiff  in  error, 
that  the  evidence  upon  which  the  last 
verdict  in  the  common  pleas  was  ren- 
dered, is  substantially  the  same  as  that 
upon  which  the  second  verdict  was  ren- 
dered, and  as  the  circuit  court  found 
that  the  second  verdict  was  not  sustained 
by  sufficient  evidence,  it  should  have 
found  that  the  last  verdict  was  not  sus- 
tained by  suffici^t  evidence,  and  that 
failing  to  so  find  is  error. 

The  defendant  in  error  claims  that  the 
evidence  in  the  last  trial  was  much 
stronger  in  his  favor  than  at  the  .second 
trial,  and  that  the  la.st  verdict  is  sustained 
by  sufficient  evidence. 

Be  that  as  it  may,  the  circuit  court  af- 
firmed the  last  judgment,  and  thereby  .said 
that  the  evidence  was  sufficient  to  sustain 
the  verdict.  Even  conceding  that  the  evi- 
dence in  the  .second  and  third  trials  was 
the  same,  the  rule  is  that  the  last  judg- 
ment controls.  The  circuit  court  may 
have  concluded  that  its  former  judgment 
was  wrong,  and  in  this  last  judgment  con- 
cluded to  right  the  wrong.  This  court, 
not  being  required  to  weigh  the  evidence, 
did  not  examine  the  evidence  when  this 
case  was  here  the  first  time,  to  see 
whether  the  circuit  court  was  right  or 
wrong  as  to  the  verdict  not  being  sus- 
tained by  sufficient  evidence;  neither  do 
we  xiow  weigh  the  evidence  to  ascertain 
whetiier  the  last  verdict  was  .sustained 
by  sufficient  evidence.     The  judgment  of 


On  petition  in  error  the  circuit   court  the  circuit  court  on  that  question  is  usu 


affirmed  the  judgment.  Thereupon  a 
petition  was  filed  in  this  court  to  reverse 
the  judgments  below. 


A,  Boii'crsox^  for 


E.  D.  PotUr  and  C. 
Plaintiff  in  Error. 

F,  II.  Hurd,  C,  H.  Masters  and 
Bcntlcy,  for  Defendant  in  Error. 


BURKET,   J. 

This  case  was  tried  to  a  jury  three 
times,  and  three  judgments  rendered  in 
favor  of  the  plaintiff  below.  The  case 
was  three  times  before  the  circuit  court, 
and  twice  before  this  court.  The  second 
judgment  in  the  common  pleas  was  re- 
versed by  the  circuit  court,  on  the  ground 
that  the  verdict  was  not  sustained   by 


ally  final. 

The  charge  of  the  court  excepted  to 
is  as  follows : 

*'If  the  jury  find,  from  the  evidence 
that  the  plaintiff,  pursuant  to  the  direc- 
1  tion  or  request  of  the  conductor  of  de- 
5  j  fendant's  train,  attempted  to  assi.st  in  the 
carrying  of  Mr.  Shawley  from  the  pas- 
senger coach  to  the  caboose,  and  that,  in 
so  doing,  he  used  reasonable  care,  and 
was  injured  by  reason  of  exposure  to  a 
danger  of  which  he  was  not  aware,  and 
of  which  the  servants  of  defendant,  if 
exercising  only  reasonable  care,  would 
have  known  ol,  and  either  protected  him 
from  or  gave  him  timely  and  adequate 
warning  of;  then  in  that  case,  defendant 
is  liable  for  the  injur}'  resulting  from  ex- 
posure to  such  danger." 
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On  part  of  plaintiff  in  error  it  is  urged, 
in  support  of  the  exception  to  this  part 
of  the  charge,  that  the  conductor  had  no 
control  over  Mr.  Salzman  to  order  him 
to  do  anything  in  aid  of  the  sick  man  ; 
that  as  Mr.  Salzman  was  not  bound  to 
obey  the  orders  of  the  conductor  in  that 
regard,  whatever  he  did  was  purely  volun- 
tar>'  on  his  part,  and  that  he  assumed  all 
the  risks  incident  to  his  voluntary  acts, 
and  that  the  conductor  had  no  authority  to 
bind  the  company  in  giving  orders  as  to 
the  sick  man. 

On  part  of  defendant  in  error  it  is 
urged,  that  there  is  no  difference  in  the 
obligation  of  the  company,  whether  the 
removal  of  the  sick  man  was  under- 
taken by  the  direction  and  order  of  the 
conductor,  or  simply  by  his  permission; 
that  the  duty  devolved  upon  the  com- 
pany to  take  reasonable  care  of  the  sick 
passenger  on  its  train,  and  that  when 
other  passengers  assisted  the  oflScers  of 
the  train  in  the  performance  of  that  duty, 
the  company  owed  to  such  assisting  pas- 
sengers the  obligation  of  ordinary  care 
to  prevent  injury  to  them. 

If  no  duty  devolved  upon  the  company 
to  take  reasonable  care  of  the  passenger 
who  became  sick  on  its  train,  then 
neither  the  order,  direction  or  permission 
bound  the  company,  because  such  order, 
direction  or  permission  was  not  within 
the  scope  of  his  employment,  and  not  in 
the  line  of  his  duties. 

The  case  therefore  turns  upon  the 
question,  whether  or  not  a  duty  devolves 
upon  a  railroad  company  to  take  reason- 
able care  of  passengers  who  become  sick 
after  entering  its  cars. 

In  travel  b>  ship,  care  and  medical  at- 
tendance are  always  provided  by  the  com- 
pany, as  one  of  the  necessities  of  the 
journey.  In  travel  by  rail,  no  such  neces- 
ity  exists,  and  therefore  a  railroad  com- 
pany is  under  no  obligation  to  fnrnisli 
hospitals  on  wheels,    or    physicians   or, 
nurses  to  attend  the  sick  on  their  jour-  j 
neys.    But  without  hospitals,  and  without  \ 
physicians  and  nurses  of  their  own.  still  i 
much  can  be  done  to  alleviate  the  pains 
and  aches  of  a  sick  passenger.     While : 
the  train  is  in  motion,  the  passenger  is  | 
utterly  helpless  as  to  aid,  except   from . 
those  on  the  train.     His  fellow  passen-  j 
ircrs  owe  him  no  duty,  except  humanity,  j 
The    alternative  is  presented    of  being  i 


cared  for  by  his  fellow  passengers,- by 
the  company,  or  to  writhe  in  pain  and 
sickness  until  relieved  by  death,  or  the 
end  of  his  journey.  By  taking  passage 
and  paying  his  fare  the  relation  of  carrier 
and  passenger  is  established  between 
the  company  and  himself,  and  as  he 
is  under  the  control  of  the  company  for 
many  purposes,  and  debarred  by  the 
rapid  movement  of  its  trains  from  re- 
ceiving aid  from  the  outside  world,  it 
would  seem  to  follow  as  a  necessity  of 
the  .situation  that  those  who  have  re- 
ceived his  mon^y  and  are  thus  rapidly 
transporting  liim,  should  assume  the 
obligation  of  taking  reasonable  care  of 
him,  in  case  of  sickness  while  on  the 
train.  This  obligation  is  on  the  com- 
pany, not  only  for  the  benefit  of  the 
sick  person,  but  also  for  the  comfort, 
and  sometimes  the  safety  of  the  other 
passengers.  A  sick  person,  by  his  cries 
and  moans;  may  so  annoy  the  other 
passengers  as  to  require  his  removal  to 
a  separate  department,  or  from  the  train. 
In  case  of  smallpox  or  cholera,  or  other 
contagious  disease,  the  comfort  and  safety 
of  the  other  passengers  would  demand 
the.  early  removal  of  the  afflicted  passen- 
ger from  the  train.  The  company  woold 
in  such  case  be  charged  with  the  duty  of 
removal,  and  reasonable  care  thereafter, 
until  the  afflicted  person  could  be  other- 
wise cared  for.  A.  T,  &  Sanie  Fe  R. 
R,  V.  Weber,  83  Kansas,  643 ;  52  Am. 
Reports,  543 ;  Conotiy  v.  Crescent  City  A 
R,  Co,,  41  La.  An.  Reports,  57. 

It  is  therefore  clear  that  the  company 
owed  a  duty  to  the  sick  passenger,  and 
was  under  obligation  to  take  reasonable 
care  of  him — ^such  care  as  was  fairly 
practicable  with  the  facilities  at  hand, 
without  unreasonable  delay  of  the  train, 
or  discomfort  to  the  other  passengers. 

The  defendant  in  error  assisting  in  the 
care  of  such  sick  person  by  direction  or 
permission  of  those  in  charge  of  the 
train,  was  entitled  to  at  least  ordinary 
care  on  their  part  for  his  protection  from 
injury.  There  was,  therefore,  no  enor 
as  against  the  defendant  below  in  the 
part  of  the  charge  excepted  to. 

In  fact  the  charge  throughout  was 
much  more  favorable  to  plaintiff  in  error 
than  to  defendant  in  error. 

There  was  also  an  exception  to  another 
part  of  the  charge,  but  w^hen  taken  in 
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connection  with  the  whole  charge,  there 
was  no  error. 

The  verdict,  $9,100.00.  seems  large, 
but  if  too  large,  a  remittitur  should  have 
been  ordered  by  the  court  of  commou 
pleas,  or  the  circuit  court. 

After  the  amount  of  a  verdict,  in  an 
action  not  founded  on  contract,  has  had 
the  sanction  of  a  jury,  and  both  the'  com- 
mon pleas  and  circuit  courts,  this  court 
will  not  usually  interfere  to  reduce  the 
amount. 

Judgment  affirmed. 


[Supreme  Court  of  Ohio.] 

WEI.I.ER  v.  The  State  of  Ohio. 

Manufacture  of  vinegar — l^rocess  of  arti- 
ficial^ coloring —  Adulteration  —  Legislative 
power  to  prevent. 

1.  Where,  in  the  manufacture  of  viiiexar, 
low  wine,  formed  from  fermented  grain,  is, 
previously  to  its  acetification,  passe<l  through 
roasted  malt,  not  for  the  purpose  of  adding 
any  substantial  ingredient  to  the  vinegar,  but 
for  the  purpose  of  giving  it  color  as  well  as 
aroma  and  flavor,  aud  without  this  treatment 
it  wuuld  be  colorless,  the  vinegar  so  produced 
contains  artificial  coloring  matter  within  the 
meaning  of  section  2  of  an  act  to  prevent  the 
adulteration  of  vinegar,  as  amended  April  14, 
1888  (85  Laws,  2o9) ;  an(l  its  possession  for  the 
purpose  of  sale  is  an  offense  un<ler  the  provi- 
sions of  section  o.  of  the  same  act. 

2.  Section  2  of  the  above  entitled  act.  as 
amended  April  14,  1888,  tloes  not  exceed  the 
police  power  of  the  state  conferred  on  the  gen- 
eral assembly  by  the  constitution  in  the  gen- 
eral grant  ol  legislative  power,  and  is  a  valid 
law. 

(Decided  May  14,  ISU-).) 

Error  to  the  circuit  court  of  Hamilton 
county. 

On  the  .sworn  complaint  ot  Oeorge  A. 
Root,  made  April  28, 1894,to  E.  J.  Tyrrell, 
a  justice  of  the  peace  of  Hamilton 
county,  Cincinnati  township,  Jacob 
Weller,  the  plaintiff  in  error,  was  arrested 
on  the  charge,  that  on  December  11,  Ls98, 
at  the  county  of  Hamilton,  he,  the  said 
Jacob  Weller,  did  knowingly  have  in  his 
possession  with  intent  to  sell,  a  quantity 
of  vinegar,  found  upon  proper  test,  con- 
taining artificial  coloring  matter,  con- 
trary to  the  statute  in  such  case  made 
and  provided.     The    defendant   pleaded 


not  guilty,  and  having  waived  a  jury,  the 
court  heard  the  evidence,  and  found  the 
defendant  guilty.  The  verdict  of  guilty 
was  based  upon  the  following  special 
finding  of  the  facts : 

"  I  find  from  the  evidence  that  vinegar 
is  the  dilute  form  of  acetic  acid,  having 
a  flavor  that  varies  according  to  the 
source  from  which  it  is  obtained. 

"  That  the  accused  is  a  vinegar  manu- 
facturer,  and   did,  on   the   llth  day   of 
December,  1803,  in  the  city  of  Cincin- 
nati, county   of  Hamilton   and  state  of 
Ohio,  knowingly  have  in  his  possession, 
with  intent  to  sell,  a  quantity  of  vinegar; 
that  the  product  out  of  which  said  vine- 
gar was  made,  in  the  process  of  manu- 
facture, as  shown  by  the  testimony  was 
mixed  with  roasted  or  parched  malt  be- 
fore being  run  through  the  tub  of  oecch 
shavings ;  that  the   alcohol    was    there 
converted  into  acetic  acid,  and  that  the 
roasted  malt  contained  no  alcohol  to  be 
so  converted  ;  that  .said  roasted  malt,  by 
so  being  mixed   with   the  product,  im- 
parted   a    flavor,  odor  and  a   brownish 
color  to  the  vinegar,  and  that  the  defend- 
ant knew  that  said  roasted  malt  did  im- 
part  color   to    said    vinegar;  that    said 
color  is  imparted  to  said  vinegar  by  the 
process,  and  in  the  manner  proved,  was 
found,  upon  proper  test,  as  set  fc^rth  in 
the  evidence,  to  contain  artificial  color- 
ing   matter,    so  added    in    manner  and 
form,   as   proved  by    the   evidence,  and 
I  that  the  delendant  did  know  that  fact." 
!      The  defendant  made  a  motion  to  set 
!  aside  the  findinj^js  and  verdict,  and  for  a 
!  new  trial,  on  the  ground  that  it  is  con- 
I  trary  to  law  and  the  evidence.     The  mo- 
tion was  overruled, and  jud.^nient  entered, 
!  assessing  a  fine  of  fifty  dollars  and  costs, 
j  to  which  the  defendant  excepted.     The 
I  defendant  took  a  bill  of  exceptions  em- 
'  bodying  all  the  evidence,  which  is  made 
I  a  part  of  the  record.     On  a  petition   in 
I  error  to  the  common  pleas,  the  judgment 
was  affirmed.    Error  was  then  prosecuted 
in  the  circuit  court,  where  the  judgment 
was  affirmed  by  a  divided   court,  there 
being  but  two  judges  present.     A  ntun- 
ber  of  errors  are  assigned,  the  material 
ones  being:     (1)  That  the  court  erred 
in  not  granting  a  new  trial  on  the  ground 
that  the  verdict  is  not  sustained  by  the 
evidence,  and  (2)  that  the  act  is  uncon- 
stitutional • 
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C,  B.  Simrali  and  Alfred  Mack,  for 
Plaintiff  in  Error. 

Dye  and  Dye,  for  Defendant  in  Erix)r. 
MiNSHALL,  C.  J. 

The  statute  upon  which  the  complaint 
in  this  case  was  made  and  the  conviction 
had,  is  section  2  of  an  act  to  prevent 
the  adulteration  of  vinegar  as  amended 
April  14, 1888  ( 85  Laws,  259),  and  reads 
as  follows:  "No  person  shall  manufac- 
ture for  sale,  or  knowingly  offer  for  sale, 
or  have  in  his  possession  with  intent  to 
sell,  any  vmegar  found  upon  proper  test 
to  contain  any  preparation  of  lead,  cop- 
per, sulphuric  acid,  or  other  ingredients 
injurious  to  health,  or  containing  arti- 
ficial coloring  matter."  A  violation  of 
the  act  is,  by  the  fifth  section,  made  an 
oflfense  punishable  by.  fine  or  imprison- 
ment, or  both. 

The  onlj-  question  in  the  case,  aside 
from  the  validity  of  the  law,  is,  whether 
the  finding  of  the  justice  is  supported  bj' 
the  evidence;  and,  in  this  court,  that 
question  is  limited  to  whether  there  was 
any  evidence  tending  to  support  the  ma- 
terial averments  of  the  complaint.  Such 
is  the  rule  in  all  other  cases;  and  no  rea- 
son is  perceived  why  this  ca.se  should 
form  an  exception  to  it.  The  charge  was 
that  on  December  11, 1894,  the  defendant 
knowingly  had  in  his  possession  a  quan- 
tity of  vinegar,  found  on  proper  test  to 
contain  artificial  coloring  matter.  The 
possession  of  the  vinegar  and  the  intent 
to  sell  were  admitted,  but  he  denied  that 
it  contained  artificial  coloring  matter; 
and  this  is  the  only  question  on  which 
an  issue  of  fact  was  taken  at  the  trial. 

Prof.  Fennel,  an  analytical  chemist 
called  by  the  state,  testified  that,  from 
an  analysis  made  by  him,  the  vinegar  in 
question  contained  artificial  coloring 
matter;  that  it  was  of  a  "turbid  brown 
color  ;*'  that  the  analysis  indicated  "burnt 
sugar,"  and,  could  have  been  introduced 
for  no  other  purpose  than  to  give  color 
to  the  vinegar.  On  cross  examination 
he  said,  if  roasted  malt  had  been  used 
in  the  manufacture  of  the  vinegar,  it 
could  have  had  no  other  result  than  to 
give  color,  but  admitted  that  if  used  in 
large  proportions  it  might  give  aroma. 
He  explained  that  roasted  malt  is  not 
what  is  known  in  commerce  as  caramel — 
a  coloring  matter,  but  said  that  practi- 


cally it  is  the  same  thing.  That 
in  roasting  the  sugar  the  malt  is 
converted  into  caramel,  or  burnt  sugar, 
and  ser\'es  as  a  coloring  matter  thus  de- 
rived from  the  roasted  malt. 

The  defendant,  Welk-r,  was  called  as  a 
witness  in  his  own  behalK  and  explained 
the  process  by  wlnMi  Ur-  made  the  vine- 
gar. He  said  that  o>ni,  malt  and  r3*e  in 
certain  proportions  are  ground  into  meal, 
then  put  into  a  mash  tub  and  cooked 
with  steam  for  an  hour  and  a  half.  It  is 
i  then  run  through  cooling  pt,ics  and  dis- 
I  charged  into  termeutuig  tnnks  uiid  aV- 
I  lowed  to  ferment  for  a  w^ek ;  it  is  tlien 
!  distilled  into  weak  alcohol,  or,  as  it  is 
j  termed,  low  wine;  it  is  then  tun  through 
'  a  tank  filled  with  roasted  malt ;  and  then 
through  generators  containing  beech 
j  shavings.  In  this  way  it  is  acetified  or 
j  converted  into  vinegar.  The  purpose, 
;  he  said,  of  adding  the  roast  malt  was  to 
give  it  an  aroma  and  fiavor  that  nothing 
else  would  give  it.  He  also  admitted  it 
gave  color  to  the  vinegar;  that  without 
the  addition  of  the  roast  malt,  the  vine- 
gar would  be  white,  or  about  the  color  of 
alcohol.  It  was  not  contended  that  the 
roast  malt  added  anything  to  the  vinegar 
other  than  aroma,  flavor  and  color.  The 
vinegar  so  manufactured  resembles  malt 
\nnegar,  and  was  labeled  and  sold  by  the 
defendant  as  such,  but  it  is  not  malt  \nn- 
egar.  The  latter  is  made  by  the  process 
of  fermentation  only.  It  derives  its 
color  and  flavor  from  the  fermented  malt, 
and  not  otherwise,  no  artificial  means  be- 
ing used  for  the  purpose,  and  requires  a 
much  longer  time  in  which  to  make  it — 
being  from  four  to  six  months.  That  of 
the  defendant  is  known  as  distilled  vine- 
gar, does  not  require  more  than  a  week 
in  its  manufacture,  and  but  for  the  intro- 
duction of  the  roasted  malt,  after  the  dis- 
tillation of  the  fermented  malt  and  be- 
fore its  acetification  by  passing  through 
the  beech  shavings,  would  have  neither 
the  aroma,  flavor,  nor  color  of  malt  vine- 
gar. There  is  no  material  difference  in 
the  testimony  on  this  point.  Prof.  Hoff- 
man, an  analytical  chemist,  called  by  the 
state,  substantially  corroborated  the  evi- 
dence given  by  Prof.  Fennel  as  to  the  ef- 
fect and  purpose  of  using  roasted  malt  in 
the  manufacture  of  distilled  vinegar.  It 
would  give  color,  and,  if  used  in  large 
proportions  might  give  some  aroma  and 
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flavor.  Prof.  Schmidt,  an  analytical 
chemist,  called  by  the  defendant,  testi- 
fied from  an  analysis  made  by  him,  that 
he  found  no  evidence  of  artificial  color- 
ing matter  in  the  vinegar.  He  did,  how- 
ever, find  evidence  of  roasted  malt  hav- 
ing been  used.  This  he  did  not  re- 
g:uil  as  a  coloring  matter:  but  was 
driven  to  admit  that  it  not  only  added 
aroma  and  flavor,  but  also  color;  and 
that  if  this  roasted  malt  had  been  added 
to  the  product  before  distillation  it  would 
have  added  neither,  flavor,  aroma  nor 
color,  and  the  distillation  would  have 
been  perfectly  white.  A  good  deal  of 
criticism  was  indulged  in  as  to  what 
roasted  malt,  as  used  by  the  defendant 
in  his  process  of  manufacturing  vinegar, 
should  be  called,  whether  caramel,  burnt 
sugar  or  converted  sugar.  He  regarded 
it  more  properly  as  "inverted  sugar." 
But  it  was  not  a  question  of  terminology, 
but  as  to  its  effect  as  a  coloring  matter; 
and,  as  to  this,  there  was  little  or  no  dif- 
ference of  opinion  among  the  witnesses. 
It  was  conceded  that  there  is  no  alcohol 
in  browned  or  roasted  malt,  so  that  its 
addition  could  add  nothing  to  the  sub- 
stantial  ingredients  of  the  vinegar — the 
vinegar  being  a  solution  of  acetic  acid, 
produced  by  the  acetification  of  the  alco- 
hol in  passing  through  the  beech  shav- 
ings. On  being  recalled,  Prof.  FcMuel 
said,  that  as  there  is  no  alcohol  in  roasted 
malt,  the  object  in  using  it  is  simply  col- 
oring matter;  and  that  every  chenii.st 
would  say  so;  and,  on  being  told  by  the 
attorney  for  the  defendant,  that  Prof. 
Schmidt  did  not  say  .so,  he  replied, 
*'Well,  he  will  not  deny  it."  And  it  is 
worthy  of  notice  that  he  was  not  recalled 
to  do  so.  In  view  of  this  testimony  it 
cannot,  I  think,  be  said  that  there  is  no 
evidence  tending  to  support  the  convic- 
tion of  the  defendant ;  on  the  contrar}*, 
it  seems  fully  to  support  the  finding  of 
the  justice. 

But  it  is  claimed  that  the  primary  ob- 
ject oi  using  roasted  malt  is  to  give 
aroma  and  flavor  to  the  vinegar,  and  that 
color  is  simply  an  incident  to  the  process 
adopted  in  attaining  the  primary  end; 
and  hence  that  the  giving  of  color  in 
this  way,  cannot  be  said  to  come  within 
the  meaning  of  the  statute.  But  the 
evidence  tends  to  show  that  the  primary 
object  was  to  give  color.    His  purpose  in 


using  the  roasted  malt  was  a  question  of 
fact  to  be  determined  by  the  court  tryiqg 
the  case.  His  statement  as  to  his  pur- 
pose cannot  control  the  court,  if,  in  view 
of  all  the  evidence,  the  court  is  satisfied 
that  his  real  and  principal  purpose  was 
to  give  color  to  the  vinegar.  Again,  if 
the  primary  object  was  to  give  aroma 
and  flavor,  .still  the  process  adopted  for 
this  purpose  was  an  artificial  one.  Dis- 
tilled vinegar,  as  is  that  of  the  defendant, 
has  no  such  aroma;  it  is  given,  if  at  all,, 
by  the  artificial  method  of  running  the 
distillation  through  roasted  malt,  before 
its  acetification,  and  artificial  coloring  is 
one  of  the  principal  results;  and,  in  such 
case,  it  is  not  material  whether  color  or 
aroma  was  the  primary  object,  both  being 
attained  by  artificial  means.  The  pro- 
cess adds  no  substantial  ingredients  to 
the  vinegar;  for  neither  aroma,  flavor  nor 
color  can  be  said  to  be  substantial  in- 
gredients of  any  product.*  They  are  not 
susceptible  of  analysis,  and  are  merely 
perceived  by  the  aid  of  the  senses. 

The  plaintiff  in  error  ,in  support  of  his 
contention,  relies  largelv  u])()n  Amiuou  v. 
Nexvion.  50  X.  J.  L.,'34:5.  The  case 
arose  upon  a  conviction  of  Aminon  un- 
der a  statute  of  that  state,  making  it  an 
offen.se  for  any  one  to  have  in  his  posses- 
sion for  the  purpose  of  sale,  "Oleomar- 
garine that  is  colored,  stained  or  mixed 
with  annotto,  or  any  other  coloring  mat- 
ter or  substance."  It  appeared  by  the 
plea  of  the  defendant,  and  was  admitted 
by  the  .state,  that  cotton  .seed  oil.  a  nu- 
tritious vegetable  sub.stance,  fonned 
about  one-fifth  of  the  product  called  oleo- 
margarine, and  was  used  in  its  manufac- 
ture, not  simply  for  the  purpose  of  color- 
ing the  product,  but  as  one  of  its  substaii' 
Hal  ingredients.  The  court,  api)lying 
the  rule  noscitur  a  sociis,  held  that  the 
language  *'or  other  coloring  matter"  ex- 
tends only  to  colornig  substances  that  re- 
.semble  **annotto;"  .substances  used  mere- 
ly, or  chiefly,  for  the  .same  purpo.se,  an- 
notto being  u.sed  only  as  a  coloring  mat- 
ter ;  and  that  "the  language  cannot  with 
propriety,  be  interpreted  so  as  to  include 
materials  employed  chiefly  to  make  up 
the  substance  of  the  compound,  and  . 
which  impart  .some  color  onl^'  as  a  nece.s- 
.sary  incident  of  their  u.se.'*  The  case  is 
clearly  distinguishable  from  the  one  be- 
fore us.     Our  statute  inhibits  the  pos.ses- 
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sion  for  the  purpose  of  sale,  of  any  vin- 
egar containing  artificial  coloring  matter; 
and  is  therefore  broader  than  the  New 
Jersej'  statute  as  to  oleomargarine.  And, 
again,  as  shown,  the  roasted  malt  in  this 
case,  was  used  not  as  a  substantial  ingre- 
dient, but  only  to  give  color,  flavor  or 
aroma,  neither  of  which  are  substantial 
ingredients  of  the  vinegar. 

The  construction  asked  to  be  given 
this  statute  would  permit  a  manufacturer 
to  run  distilled  vinegar  through  roasted 
apples,  and,  by  thereby  imparting  to  it 
the  color  and  aroma  of  cider  vinegar,  sell 
it  in  the  market  as  such.  And  this,  we 
understand,  was  claimed  in  the  court  be- 
low. But  the  purpose  of  this  statute 
was,  we  think,  to  protect  the  public 
against  such  deceptions.  Much  is  claimed 
from  the  fact  that  it  was  admitted  on  the 
trial  that  the  vinegar  of  the  defendant 
was  wholesome,  and  that  he  did  not  in- 
tend to  deceive  any  one  by  using  the 
roasted  malt,  and  labeling  and  selling  his 
product  as  "Malt  Vinegar."  But  this 
is  wholly  immaterial.  It  matters  not 
what  his  intentions  may  have  been.  The 
tendency  of  such  devices  is  to  deceive 
the  public ;  and  the  statute  was  enacted 
to  afford  it  protection  therefrom.  Such 
a  statute  is  clearly  within  the  proper  ex- 
ercise of  the  police  power  of  the  state. 
Every  one  has  the  right  to  distinguish 
for  himself  what  an  article  of  food  is,  and 
have  the  means  of  judging  for  himself  its 
quality  and  value.  Palmer  v.  The  State, 
39  Ohio  St.,  236.  Poxvell  v.  Common- 
wealth,  114  Pa.  St.,  265 ;  Powell  v.  Peiin- 
sylvania,  127  U,  S.  678. 

In  Powell  V.  Commonwealth,  the  act  of 
the  legislature  of  Pennsylvania  prohibit- 
ing the  manufacture  and  sale  of  oleomar- 
garine or  keeping  the  product  with  intent 
to  sell,  was  held  to  fall  within  the  police 
power  of  the  state — a  power  held  to  in- 
clude the  making  of  all  "wholesome  and 
reasonable"  laws,  not  repugnant  to  the 
constitution,  that  the  legislature  may 
judge  to  be  for  the  good  and  welfare  pf 
the  commonwealth  and  its  people.  It  was 
offered  on  the  trial  of  the  case  to  show  by 
experts  that  oleomargarine  is  a  whole- 
some article  of  food.  This  was  rejected. 
Error  having  been  assigned  as  to  this, 
the  court  said  :  "The  mere  fact  that  ex- 
perts may  pronounce  a  manufactured  ar- 
ticle, intended  for  food,  to  be  wholesome 


or  harmless  does  not  render  it  incompe- 
tent for  the  legislature  to  prohibit  the 
manufacture  and  sale  of  the  article.  The 
test  of  the  reasonableness  of  a  police  reg- 
ulation prohibiting  the  making  and  vend- 
ing of  a  particular  article  of  food,  is  not 
alone  whether  it  is  in  part  unwholesome 
and  injurious.  If  an  article  of  food  is  of 
such  a  character  that  few  persons  will  eat 
it,  knowing  its  real  character ;  if  at  the 
same  time  it  is  of  such  a  nature  that  it 
can  be  imposed  upon  the  public  as  an  ar- 
ticle of  food  which  is  in  common  use  and 
against  which  there  is  no  prejtfdioe;  and 
if,  in  addition  to  this,  there  is  probable 
ground  for  'believing  that  -the  only  way 
to  protect  the  public  from  being  de- 
frauded into  the  purchase  of  the  counter- 
fit  article  for  the  genuine,  is  to  prohibit 
altogether  the  manufacture  and  sale  of  the 
former — then  we  think  such  a  prohibi- 
tion may  stand  as  a  reasonable  police 
regulation,  although  the  article  prohib- 
ited is  in  fact  innocuous,  and  although  its 
production  might  be  found  beneficial  to 
the  public,  if  in  buying  it  they  could  dis- 
tinguish it  from  the  production  of  which 
it  is  the  imitation."  Citing  StcUe  v.  Ad- 
dington,  11  Mo.,  110.  The  case  may  be 
regarded  as  a  somewhat  extreme  one ;  but 
it  was  affirmed  on  error  by  the  supreme 
court  of  the  United  States  in  Powell  v. 
Pennsylvania,  supra;  and  is  valuable  as 
illustrating  the  extent  of  the  power  pos- 
sessed by  the  legislature  of  a  state  over 
such  subjects,  when  exercised  to  prevent 
deception  and  fraud  in  the  manufacture 
and  sale  of  an  article  of  food.  There  can, 
as  we  think,  be  no  question  as  to  the  val- 
idity of  our  own  statute  to  prevent  the 
adulteration  of  vinegar.  A  statute  of  the 
state  of  New  York,  not  only  in  substance 
but  in  language  like  our  own,  has  recently 
been  sustained  by  the  court  of  appeals  of 
that  state.  People  v.  Girard,  39  N.  E. 
Rep.,  823.  In  replying  to  the  argument 
that  the  law  is  an  interference  with  a 
vested  right.  Finch,  J.,  in  delivering  the 
opinion  said:  "Sometimes  it-r-^the argu- 
ment— is  pertinent  and  weighty  but  in 
this  case  it  is  neither.  It  becomes  the 
assertion  of  a  vested  right  to  color  a  food 
product  so  as  to  conceal  or  disguise  its 
true  or  natural  appearance ;  in  plain 
words,  a  vested  right  to  deceive  the  pub- 
lic." 
Judgment  affirmed. 
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COMMUNICATIONS  SOLICITED. 

ContribuiionSt  itetns  of  news  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
on  legal  to^s,  or  discussions  upon  points  o/ 
interest^  as  well  as  important  decisions,  are 
solicited /rom  fnembers  of  the  bar  and  those 
interested  in  legal  proceedings. 


The  supreme  court  this  week  affirmed  the 
judgment  of  the  circuit  court  in  the  case  of 
0^>  of  Cincinnati  v.  Steadtnan,  2  Ohio  Dec, 
5^,  and  modified  it  in  Pendery  v.  Anen,  1  Ohio 
^c,.  188.  Insurance  Co,  v.  Leonard,  2.  O.  D., 
122,  was  dismissed  by  plaintiff  in  error. 


Judge  S.  N.  Owen,  president  of  the  Pranklin 
county  bar  association,  presented  the  me- 
morial and  resolutions  adopted  on  the  death 
of  Hon.  Levi  J.  Burgess,  late  reporter  of  the 
supreme  court,  to  the  supreme  court  Tuesday. 
Chief  Justice  Minshall  responded  feelingly, 
and  ordered  the  resolutions  spread  on.  the 
journal  and .  inserted  in  the  next  volume  of 
reports. 

.  The  courts  have  recently  destroyed  the  va- 
lidity of  a  number  of  laws  passed'  by  the  last 
general  assembly,  on  the  ground 'that  they 
were  special  grants  of  power.  It  is  a  sign  of 
promise  to  the  people  of  our  state  that  our 
courts  are  having  fortitude  enough  to  tramp 
squarely  on  all  laws  of  this  nature.  If  judges 
had  been  brave  enough  to  have  wiped  out  the 
Cincinnati  Southern  Railway  law  and  a  few 
others  whicU  were  of  dubious  validity,  in- 
stead of  sustaining  them,  special  legislation 
would  have  been  discouraged  at  its  inception 
rather  then  encouraged,  and  our  lawyers  and 
law  makers  would  have  been  saved  the  worry 
that  these  bad  acts  have  caused.  These  recent 
decisions,  it  is  hoped,  will  be  a  lesson  to  the  next 
general  assembly  to  turn  a  deaf  ear  to  appeals 
for  special  legislation  of  all  kinds  and  from  ev- 
ery source.  The  work  ol  the  law  maker  will  be 
much  less  harassing,  and  the  bar  and  the  peo- 
ple will  be  very  greatly  pleased,  if  no  local 
bills  are  passed  next  winter.  This  reform  will 
be  more  gratifying  even,  than  that  of  biennial 
sessions.  Local  legislation  has  really  brought 
the  lejitislature  into  such  disgrace  that  less  fre- 
quent sessions  have  been  called  for. 


Recent  Deatha  of  Attorneye. 

Judge  Hamilton  B.  Woodbury,  of  the  circuit 
court,  died  on  Wednesday  morning.  His 
hotne  was  at  Jefferson,  O.  He  had  been  in  fail- 
ing health  for  several  mouths. 

•\ 

Major  Wilson  Shannon  Kennon  died  at  his 
home  at  St  Clairsville  on,  Tuesday,  after  a  long 
illness,  in  his  69th  year.  He  was  the  son  of 
the  late  Judge  William  Keunon,  Sr.,  of  the 
supreme  bench  of  Ohio.  He  studied  law  un- 
der his  father,  and  was  admitted  to  the 
bar  when  the  Belmont  county  bar  ranked 
among  the  ablest  in  the  state.  He  was 
elected  to  the  Ohio  legislature  and  elected 
secretary  of  state  under  Governor  Tod.  In 
1877  he  was  elected  prosecuting  attorney  of 
Belmont  county,  serving  six  years.  At  the 
time  of  his  death  Major  Kennon  was  mayor  of 
St  Clairsville. 
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The  members  of  the  Cincinnati  bar  gave  a 
dinner  to  Judge  Harmon  on  the  21st  instant,  in 
honor  of  his  appointment  as  attorney-general 
of  the  United  Stotes. 


The  ex-county  surveyor  at  Celina  has  been 
indicted  for  larceny,  stealing,  taking  and  car- 
rying away  stationery,  blank  books,  paper, 
instruments,  etc.,  belonging  to  the  county.         | 

Thejury  in  the  Laidlaw-Sage  case  returned  I 
a  verdict  in  favor  of  the  plaintiff.  They  | 
awarded  Laidlaw  $40,000  damages.  A  stay  in  | 
the  case  was  granted  until  next  September.        j 

A  search  of  the  records  discloses  the  fact : 
that  James  E.  Campbc]l,  Henry  L.  Morey,  Ben- 
jamin Butterworth  and  Attorney-General  Jud- 
son  Harmon  were  all  admitted  to  the  bar  at 
the  same  time. 


A  petition  has  been  filed  in  the  Clintoa 
county  court  of  common  pleas,  asking  for  a 
writ  of  mandamus  to  compel  the  board  of  ed- 
ucation of  Wilmington  special  school  district 
to  admit  to  the  Union  school  building,  as  a 
pupil,  the  daughter  of  James  Rockhold,  col- 
ored or  that  the  board  shall  cease  to  maiutai'j 
a  separate  school  for  colored  scholars. 


Fred  Brockway  was  arrested  at  Youngstowu, 
Tuesday  for  keeping  his   restaurant  open   on 
Sunday.    He  pleaded  not  guilty,  and  desires  to 
test  the  law  at  once.    Many  who  closed  their  j 
places  last  Sunday  will  run  open  June  23. 

An  expert  engaged  in  th»:  examination  of 
the  auditor's  and  treasurer's  offices  in  Paulding 
county  has  filed  a  report  giving  the  shortage 
of  the  treasurer's  vault  at  $14,961.61,  and  charg- 
ing two  ex-auditors  with  taking  iilegal  fees  to 
the  extent  of  $2,375. 


The  case  against  Andrew  Sauer.  the  famoa- 
ex-banker  of  Defiance,  for  perjury,  was  caliti 
in  the  common  pleas  of  that  county,  on  Mon- 
day last,  and  a- continuance  refused.  He  has 
escaped  two  trials  for  embezzlement  on  tech- 
nicalities, and  is  now  called  to  answer  a  ^ecor  : 
time  to  the  charge  of  perjun'.  He  still  rc-t*. 
under  four  other  indictments  for  eml^er^le 
nient  and  perjury,  and  is  held  under  bail  if 
$17,000.  Mr.  Sauer  is  at  prestnt  conducting  a 
small  grocery  on  West  Lake  street,  in  Chicago. 


There  are  now  317  United  States  prisoners 
at  the  Ohio  penitentiary,  an  increase  of  ninety- 
eight  over  a  year  ago.  The  addition  of  Texas, 
Oklahoma  and  other  territory  to  the  district 
from  which  United  States  prisoners  are  sent  to 
Columbus,  accounts  for  the  increase. 


Hamilton  has  an  ordinance  which  practically 
prohibits  peddlers  and  transient  dealers  from 
doing  business  iu  the  city.  It  is  claimed  that 
this  ordinance  is  in  conflict  with  the  constitu- 
tion of  the  United  States,  and  the  ri^bt  of  the 
city  to  pass  or  enforce  it  will  be  contested  in 
the  courts.    A  big  legal  fi^ht  is  anticipated. 

A  verdict  has  been  returned  by  a  jury  in  the 
case  of  Aljred  Alerritt  v.  John  D.  Rockefeller 
for  $910,000.  The  action  was  brought  in  the 
United  States  court  to  recover  $1,250,000  as 
damages  caused  to  plaintiff  by  reason  of 
alleged  fraudulent  representation  made  by  Mr. 
Rockefeller  and  his  agents  at  the  time  when 
the  Merritt  properties  on  the  Mesaba  range 
were  included  in  the  Lake  Superior  consoli- 
dated mines,  now  controlled  by  Mr.  Rocke- 
feller. 


The  United  States,  American  and  National 
Express  companies,  object  to  the  law  passed 
by  the  last  general  assembly  imposing  a  tax  oa 
foreign  corporations  doing  business  iu  Ohiu. 
and  are  prosecuting  a  suit  in  the  common  ples^ 
of  Franklin  county  to  avoid  payment  of  the 
tax.  The  companies  claim  tliey  are  inertly 
partnerships  and  that  the  law  does  not  :iii;'ly 
to  them,  as  it  is  aimed  merely  at  incorporatioi>. 
The  further  claim  is  made  that  they  are  en- 
gaged in  interstate  commerce.  The  case  i*^  .»f 
^.jreat  importance,  being  in  the  nature  of  a  t'->: 
of  the  validity  of  the  law. 


A  rather  peculiar  case  has.l)een  filed  at  D'h- 
don,  Ohio,  in  the  Madison  common  pleas  couri 
by  Coroner  Pat  Donnelly.  For  ^onie  lime  past 
the  coroner  and  the  county  coiinuissio'tT> 
have  been  having  trouble  over  bills  preMriitci 
by  the  coroner,  which  the  conunissioners  ikoui  I 
invariably  cut  down.  The  coroner  clfliiii"^  iJ^  '* 
the  commissioners  have  no  right  to  .ut  up- 1^ 
his  bills,  as  the  law  specifies  the  amounts  \\\'S  b 
he  shall  charge,  and  that  upon  the  clerk  of  lie 
court  issuing  an  order  on  the  auditor  the  latter 
shall  immediately  issue  an  order  on  the  county 
treasurer  for  the  amount  so  specific<l  The 
last  clause  is  where  the  difficulty  arose,  the 
commissioners  refusing  to  allow  the  auditor  to 
issue  an  order  before  they  examined  the  hil-'^- 
The  suit  is  brought  to  settle  the  matter  of 
whether  the  commissioners  have  a  right  to  in- 
terfere with  a  bill  presented  to  the  au.litor. 
The  case  has  been  taken  out  of  its  usual  order 
and  will  be  heard  June  25. 
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The  fundamental  doctrine  that  taxation 
mnst  be  for  a  public  purpose  is  sharply  illus- 
trated in  Baltunore  &  E,  S.  R,  Co,  v.  Spring 
(Md.),  217  L.  R.  A.,  72,  in  which  a  statute  pro- 
viding for  the  issue  of  county  bonds  for  the 
benefit  of  an  insolvent  railroad  company,  with 
a  provision  that  the  proceeds  should  be  first 
applied  to  pay  claims  of  residents  of  that 
county,  is  held  unconstitutional. 

M.  C  McEnerney,  a  prominent  young  attor- 
ney, and  C.  P.  Hayes,  an  alleged  detective,  have 
been  placed  behind  the  bars  at  Toledo,  charged 
with  blackmail.  These  two  men  have  been 
working  up  cases  under  the  Winn  law  against 
keepers  of  houses  of  disrepute  and  have  already 
filed  some  twenty  of  these  cases  in  common 
pleas  court.  They  went  into  the  prosecution  of 
these  cases  as  a  business  venture,  but  some  of 
the  women  keeping  these  houses  charged  the 
pair  with  working  up  cases  against  them  and 
then  offering  to  settle  for  a  sum  of  money  in 
cash. 


Judge  Rufus  B.  Smith,  of  the  Hamilton  com- 
mon pleas,  decided  a  very  interesting  question 
in  the  law  of  descent  of  real  property  on 
Tuesday,  in  the  suit  of  Edward  M.  Spangen- 
burg  and  others  against  Philip  Guiney. 

The  claim  of  the  plaintiff  is  based  upon  the 
language  of  the  latter  part  of  section  3140, 
which,  after  providing  that  the  adopted  child 
shall  be,  for  all  purposes,  the  child  and  legal 
heir  of  the  person  so  adopting  him  or  her, 
and  entitled  to  all  the  rights  and  privileges, 
and  subject  to  all  the  obligations  of  a  child 
begotten  in  lawful  wedlock,  goes  on  to  say : 
'*  But  on  the  decease  of  such  person,  and  the 
subsequent  decease  of  such  adopted  child 
without  issue,  the  property  of  such  adopting 
parent  should  descend  to  his  or  her  next  of 
kin,  and  not  to  the  next  of  kin  of  such  adopted 
child  " 

Plaintiffs  claim  that  the  legislature  intended 
t>y  the  above  provision  to  vest  a  fee  in  the 
adopted  child  only  in  the  event  that  he  died 
with  issue,  but,  as  in  this  case,  the  child  died 
without  issue,  this  life  estate  was  terminated, 
and  by  virtue  of  the  statute  descended  to  the 
plaintiffs,  the  heirs-at-law  of  the  adopted 
parent 

The  court,  however,  sustained  the  motion, 
adopting  the  views  of  the  defense  that  the  fee 
vests  absolutely  in  the  adopted  child  the  same 
as  if  he  was  a  natural  child,  and  that  the  sole 
purpose  of  section  3140  is  to  provide  a  law  of 
descent  in  case  the  adopted  child  died  owning 
the  property,  but  intestate  and  without  issue. 


The  legislature  of  Tennessee  at  its  regular 
session  enacted  a  law  declariug  that  stealing 
goods,  etc.,  under  the  value  of  sixty  dollars 
shall  constitute  petit  larceny.  The  former  law 
made  such  thefts  under  the  value  of  ten  dollars 
petit  larceny.  At  Clarksville  a  case  involving 
the  constitutionality  of  the  law  has  come  up 
and.  the  supreme  court  will  have  to  pass  upon  it. 

In  State  v.  Snoddy,  decided  in  the  supreme 
court  of  Missouri  in  May,  1895  (31  S.  W.  R., 
36),  it  was  decided,  under  a  statute  of  that 
state  declaring  any  person  who  deals  in  goods 
by  going  from  place  to  place  to  sell  them  to 
be  a  peddler,  that  one  who,  as  agent  for  an  es- 
tablishment located  in  another  state,  takes  one 
of  the  harrows  which  it  has  shipped  into  the 
state  to  an  agent,  and  goes  through  the  coun- 
try with  it,  sometimes  selling  the  single  har- 
row outright,  at  other  times  taking  a  written 
order  and  then  delivering  the  one  with  him, 
and  at  other  times  taking  a  written  order  and 
then  going  back  to  the  agent  to  whom  they 
had  been  shipped  for  one,  is  a  peddler.  It  was 
held  that  it  is  not  an  interference  \vith  inter- 
state .commerce  to  impose  a  peddler's  tax  on 
such  a  person. 


OHIO  DECISIONS 

Attention  is  called  to  the  following  cases  in 
the  advance  sheet  of  3  Ohio  Decisions,  is- 
sued with  the  Ohio  Legai^  News,  of  tliis 
week. 

Alter  V.  Badcr  et  ai.,  Hamilton  C.  P.»  p.  99, 
declaring  an  act  to  extend  Gilbert  avenue,  Cin- 
cinnati, to  be  a  special  grant  of  corporate 
powers  and  invalid. 

Tracy  v.  Deatrick  et  al,y  Crawford  C.  C,  p. 
103,  deciding  that  a  note  given  to  suppress  a 
criminal  prosecution  of  a  third  party  is  void- 
able. ,        .' 

Robinson  v.  Von  Doickc  et  at.,  Hamilton  C. 
P.,  p.  107,  holding  that  mere  suspicion  is  not 
sufficient  to  secure  the  setting  aside  of  a  trans- 
fer property  alleged  to  have  been  made  to  de- 
feat creditors. 

Taylor  v.  Hunt^  Guernsey  C.  C,  p.  110, 
passing  upon  a  bill  of  exceptions  consisting  of 
two  writings,  and  holding  that  forty-two  days 
is  beyond  the  statutory  time  for  presentation 
to  opposite  counsel.  Also,  holding  that  when 
the  trial  court  has  reformed  a  verdict,  a  re- 
viewing court  cannot  say  there  was  error  in 
the  absence  of  a  till  of  exceptions,  and  allow- 
ing plaintiff  his  costs  where  a  set-off  re<luci:d 
his  claim  to  less  than  one  hundred  doliurs. 
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Mrs.  Ella  Wood,'  at  Cincinnati,  is  charged 
with  having  published  of  Dr.  Chas.  P.  Gray 
that  he  "frequently  called  upon  unmarried 
women  as  an  unmarried  man,  and  he  is  a  mar- 
ried man."  The  defendant  claimed  by  her  de- 
murrer that  the  words  did  not  charge  a  crime 
upon  Dr.  Gray,  and  that  they  w«re,  therefore, 
not  actionable  unless  there '  was  an  averment 
of  special  damage  suffered. 

Judge  Wright  said  that  words  are  to  be  given 
the  meaning  that  men  of  ordinary  intelligence 
would  give  them.  To  publish  the  words 
charged  in  the  petition  of  a  ihan  is  in  effect 
to  charge  him  with  a  violation  of  the  law  *(  O. 
L.  131,  page  90).  To  charge  a  man  with  call- 
ing upon  unmarried  Women  as  an  unmarried 
man  conveys  the  idea  that  he  calls  on  the  pre- 
tense that  he  is  an  unmarried  man,  and  ought 
to  beheld  to  have  such  meaning.  The  oiffense 
under  the  law  is  only  a  misdemeanor,  and  the 
punishment  is  not  infamous,  yet  the  charge  is 
one  involving  moral  turpitude  of  a  degree 
such  that  it  elevates  the  charge  in  heinousness 
to  the  serious  nature  of  a  charge  infamous  by 
reason  of  the  punishment  attached. 

We  have,  therefore,  a  case  of:  First,  charg- 
ing an  indictable  offense  against  the  plaintiff, 
and  second,  an  ofrense  involving  moral  turpi- 
tude. The  action  for  slander  lies  and  the  de- 
murrer is  overruled. 


Judge  Wright,  of  the  Hanilton  common 
pleas,  has  decided  a  case'  of  great  interest  to 
members  of  building  associations.  It  concerns 
their  right  to  dividends  as  borrowing  mem- 
bers. The  suit  was  that  of  the  Atlantic  Build- 
ing association  company  against  Frederick 
Vogeler,  to  foreclose  a  mortgage.  Defendant 
claimed  that  the  entire  sum  borrowed  had  been 
repaid  because  he  was  entitled  to  a  greater  sum 
as  dividends  than  he  had  been  credited  with- 
The  defendant  bought  the  property  of  Henry 
Wrede,  the  original  owner  of  the  shares,  and 
became  the  ower  of  the  shares  of  stock  in  the 
plaintiff,  belonging  to  Wrede,  as  well  as  of  the 
property  given  to  secure  the  repayment  of  the 
money.  He  claimed  he  was  entitled  to  divi- 
dends on  the  total  amount  of  money  paid  in  as 
dues  from  the  beginning,  and  not  merely  on 
the  amount  paid  in  each  year,  as  was  allowed 
by  th«  plaintiff.  The  method  of  plaintiff  was 
to  allow  the  dividend  to  borrowing  members  on 
the  amount  paid  in  each  year,  and  a  rebate  of 
interest  on  the  amount  paid  in  from  the  be- 
ginning at  the  end  of  each  year.  This  vir- 
tually gave  the  member  a  dividend  as  to  the 


rebate,    beside  the   cash  dividend  paid  etd 
year.  | 

Judge  Wright  held  that  plaintiff's  claim  as  to 
the  correct  method  of  allowing  dividends  ia 
this  case  was  proper.  The  company  hanng 
been  organized  before  the  law  of  1880  vas 
passed,  and  his  assignor  having  been  a  member 
under  this  Sjrstem  from  the  beginning,  andtbe 
defendant,  Vogeler,  having  taken  the  benefit 
of  this  plan  until  the  year  1888,  before  object- 
ing, is  now  estopped  from  insisting  upon  hiT- 
ing  the  accounts  of  the  company  recast  upon 
another  basis. 


It  was  recently  discovered  by  the  Ohio 
canal  commission  that  Attomey-Genenl  Har- 
mon was  in  possession  of  a  piece  of  ground 
in  Toledo,  part  of  which  belongs  to  the 
state,  Mr.  Harmon  having  been  an  inno- 
cent purchaser.  Recently  when  Canal  Com- 
missioners Round  and  Hartnett  were  at 
Toledo  they  made  another  discovery,  which 
caused  them  considerable  amusement  ai 
the  e3q)en8e  of  the  legal  fraternity.  They 
found  Supreme  Judge  Marshall  J.  Wil- 
liams in  possession  of  a  lot  near  that  of  Attor- 
ney-General Harmon,  the  title  to  a  portion  of 
which  is  vested  in  the  state.  Of  c6nrse  Jndj^ 
Williams,  like  Judge  Harmon,  was  an  innooeot 
purchaser,  but  the  coincidence  of  two  soch 
distinguished  legal  luminaries  being  found  io 
possession  of  pieces  of  property  in  dose 
proximity,  under  such  circumstances,  was  con- 
sidered a  good  joke  on  the  legal  profession.- 
Ohio  State  Journal. 


OHIO  STATE  BAR  A8SOCUTI0N. 

The  following  notice  has  been  issued  for  the 
annual  meeting  next  mouth : 

Akron,  O.,  June  18, 1S95. 

The  sixteenth  annual  meeting  of  the  Ohio 
State  Bar  association  will  be  held  at  Pnt-in-B^j 
July  17,  18  and  19.  The  session  will  open  at  '1 
p.  M.,  Wednesday,  with  the  president's  a(iiln>- 
by  Judge  Chas.  Pratt,  of  Toleilo.  The  annual 
address  will  be  delivered  by  the  Honorii'ie 
Cortlandt  Parker  of  New  Jersey.  Papers  ^' 
great  interest  are  also  promised  from  ilon. 
Warner  M.  Bateman,  and  Hon.  La¥npeuce  .Mix- 
well  of  Cincinnati,  and  from  others, 

A  banquet  will  be  served  for  meral^rs  an«i 
ladies  T.iursday  evening.  The  meeting  prom- 
ises to  be  of  unusal  interest 

Be  sure  to  come  and  bring  with  you  a  ^^^^^^ 
lawyer  *who  is  not  >*et  a  member  of  the  bar 
association.  L^t  us  double  our  membership 
this  year. 

Fredk.  C.  Bryan,  Secretary, 
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The  latest  count  at  the  Ohio  penitentiary 
ihowed  2180  convicts,  the  largest  number  in 
my  penal  institution  in  America,  if  not  in 
the  world.  Not  a  cell  is  vacant,  not  a  cot 
anoccnpied  and  not  a  cell  that  can  contain  two 
that  has  not  two  bunking  in  it.  It  is  predicted 
that  the  count  will  soon  go  over  2200. 

A  case  entitied  Geo.  F,  Arnold  v.  Frank  P, 
Yardens  has  been  filed  in  the  supreme  court 
which  involves  the  constitutionality  of  the  law 
of  *94,  requiring  dealers  in  convict-rniade  goods 
imported  from  other  sUtes.  to  take  out  a  license 
and  pay  $600  each  year.  Yardens  was  convicted 
in  Cuyahoga  county,  of  violating  the  above 
mentioned  statute,  but  was  subsequently  re- 
leased under  habeas  corpus  proceedings. 


Among  the  decisions  handed  down  by  the 
supreme  court  this  week,  was  one  in  the  case 
of  H^.  /*.  Harrison  et  aL  v.  Jacob  A,  Baldwin, 
which  has  been  before  the  courts  for  the  past 
ten  years.     The  suit  was  originally  brought  by 
Baldwin   to  recover  $7,000  on    a  promissory 
note,  the  defense  being  that  the  note  had  been 
given  to  suppress  a  criminal  prosecution   in 
Pennsylvania,  and  was    in  violation    of  the 
statute  against  compounding  a  felony.    In  re- 
ply to  this  claim,  it  was  argued  that  the  note 
being  delivered  in  Pennsylvania,  the  rule  that 
the  statutes  of  Ohio  do  not  apply  to  transac- 
tions in  other  states,  barred  any  such  defense, 
and  made  the  note  valid  in  this  state. 

The  holding  of  the  supreme  court  was  in 
favor  of  the  validity  of  the  note,  the  lower 
courts  being  reversed  and  the  original  plain- 
tiff, Baldwin,  winning  the  case.  The  decision 
is  in  line  with  the  doctrine  that  the  settlement 
of  criminal  offenses  against  the  laws  of  other 
states  is  not  opposed  to  the  public  policy  of 
Ohio,  provided  that  the  other  state  is  the 
place  where  the  contract  was  made  and  where 
it  is  to  be  performed. 

An  important  decision  on  the  law  of  insur- 
ance was  rendered  in  the  case  of  the  Metro- 
politan Life  Insurance  Company  v.  Johanna 
Woods,  which  was  brought  up  from  the  circuit 
court  of  Cuyahoga  county.  Mrs.  ^Toods  took 
out  a  policy  for  $306  on  t)ie  life' of  her  infant 
child,  who  died  in  a  month  from  the  time  the 
policy  was  issued.  The  policy  contained  a 
clause  providing  that  the  money  should  not  be 
paid  where  the  insured  died  within  three 
months  from  the  date  of  insurance.  The 
Mgmcnt  of  the  lower  courts  in  favor  of  Mrs. 
Woods  was  yesterday  sustained  by  the  supreme 
cottrt,  the  sum  now  due  her  being  $321. 


Ex-Judge  N.  S.  Owen,  of  Columbus,  was  em- 
ployed to  aid  Hon.  L.  H.  Russell,  of  Cleveland, 
in  a  case  before  the  supreme  court  Owen 
asked  $20,000  for  his  services, .  and  Russell 
claimed  a  contract  with  him  to  assist  for  $250. 
Owen  sued  the  client  for  his  claim  and  got  ser- 
vice by  attachment  on  another  attorney  in  the 
ca^,  who  was  attending  to  some  business  rela- 
tive to  it  still  before  the  supreme  court.  A 
motion  to  discharge  the  attachment  was  made,, 
in  which  Russell  vehemently  charged  Owen 
with  unprofessional  conduct  in  his  method  of 
securing  service.  Judge  Pugh  demanded  that 
Mr.  Russell  either  withdraw  the  charges  or 
prefer  them  in  writing,  but  neither  was  done» 
The  court,  after  considering  the  case,  said  there 
could  be  no  moral  turpitude  in  Judge  Owen's 
act  in  bringing  the  suit,  and  there  was  a  ques- 
tion whether  attorneys  were  exempt  from  ser- 
vice in  cases  brought  while  they  were  attend- 
ing court  within  the  jurisdiction,  and  if  they 
were  exempt  it  was  contrary  to  the  act  of  a 
brave  and  honorable  man  to  hide  behind  any 
such  privilege  as  the  exemption  would  give 
him.  Judge  Pugh  expressed  surprise  that  Mr» 
Russell  should  prefer  such  a  charge,  because, 
if  sustained,  all  lawyers  would  be  amenable  to 
the  same  charge  when  suing  on  outlawed  notes. 
"The  conduct  of  Mr.  Russell  was  reprehensi- 
ble," said  the  court,  ''and  if  he  ever  returns 
to  this  court  he  will  be  invited  to>  make  an 
apology  as  public  as  he  made  the  charge 
against  Judge  Owen." 

The  motion  of  Mrs.  Young  to  dissolve  the 
attachment  was  overruled,  the  ground  taken 
by  her  attornejrs  that  she  was  without  the 
jurisdiction  of  the  court  not  being  sustained.. 

"Stop  that  coughing  over  there,"  cried  a 
New  York  judge.  "Such  coughing  disturbs 
the  business  of  the  court** 

There  was  a  short  painful  silence,  .¥rrites  Eli 
Perkins,  during  which  a  pale,  consumptive 
man  struggled  with  himself,  then  coughing 
again,  and  continuing  ft  fbr  several  minutes. 

"rm  bound  to  stop  that  coughing,*'  ex- 
claimed the  judge.  "I  fine  you  ten  dollars.  I 
think  that  will  stop  it" 

"Jedge,"  said  the  cadavevous  man,  "I'd  be 
willin*  to  pay  twenty  dollars  to  have  that  cough 
stopped.  If  you  can  stop-  it  for  ten  dollars^ 
you'd  better  get  down  off  that  bench  and  go  to 
practicing  medicine.  There's  money  in  it, 
Jedge — money  in  if* 

A  Maryland  judge  has  decided  that  when  a 
woman  promises  to  marry  a  man  she  has  the 
right  to  change  her  mind  and  marry  somebody 
else  if  she  wants  to.  The  decision  was  given 
in  a  case  wherein  a  man  had  demanded  $5,000 
damages  for  breach  of  promise.. 
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The  victory  of  the  state  in  the  Eggleston 
avenue  case,  by  which  tbc  state  secures  valu- 
able canal  property  at  Cincinnati,  settled  prin- 
ciples which  ^411  be  decisive  in  other  impor- 
tant litigation  which  has  been  begun  to  pre- 
vent railroads  from  getting  away  with  lands  be 
longing  to  this  commonwealth.  When  Hon. 
D.  K.  Watson  was  attorney-general,  he  began 
a  suit  in  the  common  pleas  court  of  Franklin 
county  to  recover  property  for  the  state,  known 
as  the  Hamilton  basin.  The  land  is  canal  land 
and  is  3,560  feet  long,  by  about  214  feet  wide 
and  is  located  right  in  the  heart  of  the  city  of 
Hamilton.  It  is  just  south  of  High  street,  -the 
main  street  of  that  city.  It  is  now  occupied 
by  the  Cincinnati,  Hamilton  and  Dayton  and 
also  the  Pennsylvania  railroad.  The  latter 
road  bought  its  right  of  way  through  the  strip 
at  a  good  round  figure.  It  is  valued  at  f  50,000 
now.  Suit  was  brought  four  years  ago  to  re- 
cover it  but  it  has  been  hanging  fire.  In  ac- 
cordance with  the  Eggleston  avenue  decision, 
the  state  still  owns  the  Hamilton  basin,  and 
th^  court  so  held  in  the  trial  of  the  case  on 
Wednesday. 


ADVICB  TO  YOUNG  LAWYERS. 

Last  week  there  were  eleven  young  men  in 
Omaha  admitted  to  the  bar,  and  as  they  are 
just  starting  in  life  in  the  practice  of  law,  we 
append  below  some  good  remarks  made  by  the 
Hon.  Chas.  P.  Mauderson  to  the  graduating 
class  of  the  Georgetown,  D.  C,  law  school: 

"You  are  supposed  to  be  ready  for  the  jour- 
ney before  you.  Securely  strapped  upon  your 
backs  are  the  knapsacks,  filled  with  that  which 
is  to  conduce  to  your  sustenance,  health  and 
comfort;  you  are  shod  with  the  stout  shoes 
that  are  to  keep  the  inequalities  of  the  rough 
road  from  hurting  feet  that  will  be  tender 
and  weary  so  very  oflen ;  and  in  your 
hands  are  the  strong  staffs  that  are 
to  support  you  up  the  steep  inclines 
and  over  the  dreary  miles.  Your  demand  of 
those  of  us  who  have  traveled  the  road  before 
you  is  for  suggestions  about  the  country  to  be 
traversed.  You  ask,  where,  are  the  best  stop- 
ping places  for  rest  and  refreshment  ?  Where 
are  the  pitfalls  and  besetting  dangers  ?  It  is 
mine  to  tell  you  what  I  can  of  that  which  is  to 
you  terra  incognita, 

"Be  courteous,  not  only  to  client  and  to  friend, 
but  to  opponent  and  foe  Nothing  is  ever  lost  by 
it,  and  much  is  frequently  gained.  The  lawyer 
makes    a  grave    mistake  who  supposes  that 


wordy  quarrels  with  a  professional  adrersarj, 
and  the  brow-beating  of  his  witness  wins  a 
cause.  Many  a  case  has  been  lost  byabcse 
that  excited  sympathy,  and  the  cross-examina- 
tion of  a  witness  who  had  better  been  per- 
mitted to  leave  the  box  after  the  direct  ques- 
tioning. Beware  of  entrance  to  a  quarrel;  bet 
being  in,  bear  it  Ihat  the  opposed  may  beware 
of  thee. 

••Coke  on  Littleton  has  it:  'He  that  reach- 
eth  deepest  seeth  the  amiable  and  admirable 
secrets  of  the  law.'  While  you  have  in  hand 
the  parchment  that  declares  your  great  learn- 
ing, and  declares  that  you  are  masters  of  tbe 
law,  do  not  throw  aside  your  books,  bat  begin 
anew  to  study  them.  Remember  that  the  law 
is  a  jealous  mistress  who  needs  constant  woo- 
ing. Leave  her  side  at  times,  however,  that 
she  may  not  tire  of  you  or  you  of  her.  Range 
the  gardens  of  literature  and  pluck  flowers 
from  the  historian,  the  poet  and  the  novelist 
with  which  to  adorn  her.  From  the  curmit 
magazine  and  the  daily  newspaper  cull  the 
fresh  thoughts  and  new  ideas  ttwt  will  enter- 
tain her.    She  will  amply  repay  your  devotion. 

"There  is  in  the  game  of  whist  a  motto, 
'When  in  doubt  play  trumps.'  Its  counter- 
part in  the  practice  of  law  should  be/Whenin 
doubt  as  to  the  professional  ethics  of  an 
action,  resolve  the  doubt  against  the  act.'  This 
is  the  playing  of  the  highest  trump  out.  and 
will  never  fail  to  take  the  trick.  1  sometimes 
wonder  whether  that  excellent  work  bv  the 
upright  Judge  Sharswood  is  yet  to  be  found  in 
the  law  office  libraries.  I  hope  it  has  received 
your  careful  reading  while  at  school.  If  it  has 
not,  get  it,  and,  keeping  it  near  at  hand,  gi« 
it  frequent  perusal,  that  its  high  morality  and 
splendid  ethics  may  sink  deeply  into  your 
minds. 

"If  I  were  to  select  a  single  word  to  engra« 
over  the  door  of  the  lawyer's  office,  to  write 
upon  the  page  of  every  book  in  his  library,  and 
burn  into  the  very  tablets  of  bis  mind,  it 
would  b»  the  word  *  Fidelity;' fidelity loUw 
client,  fidelity  to  the  court,  fidelity  to  himself.     ' 

*'When  the  end  of  the  career  shall  come.  \^ 
thare  has  been  through  it  and  of  it,  fidelity  to 
all  trusts,  the  world  will  be  the  better  that  he 
has  lived  in  it  and  he  will  find  his  heart  re- 
joiced and  his  soul  illumined  in  that  he  has 
lived  *in  the  gladsome  light  of  jurisprndcnce. 
—Omaha  Mercury,  I 


The  supreme -court  of  the  United  SUte$  has 
adjourned  until  the  second  Monday  in  October. 


PROVINCE  OF  JURY  IN  CRIMINAL,  CASES. 
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CANAL  LANDS. 
The  State  Wins  a  Victory. 


The  supreme  court  on  Friday  made 
known  its  decision  in  the  famous  Eg- 
gleston  avenue  case.  This  case  involved 
the  interests  of  the  state  on  the  one  side 
and  a  wealthy  railroad  corporation  on 
the  other.  The  property  at  stake  is  the 
old  canal  bed  of  the  Miami  and  Erie 
canal  at  Cincinnati,  which  is  now  occu- 
pied by  the  tracks,  depot  and  freight 
sheds  and  other  buildings  of  the  Pan- 
handle railroad.  It  is  really  the  terminal 
facilities  of  the  Pennsylvania  Railroad 
company  at  Cincinnati.  The  present 
value  of  the  property  is  estimated  at  any 
figure  from  $1,000,000  to  $2,000,000. 
The  effect  of  the  supreme  court's  decis- 
ion is  that  the  property  still  belongs  to 
the  state  and  a  judgment  of  ouster  is 
given  against  the  railroad  company. 

On  March  24,  1863,  the.  Ohio  legisla- 
ture passed  an  act  ''authorizing  the  city 
of  Cincinnati  to  enter  upon  and  occupy 
part  of  the  Miami  and  Erie  canal  as  a 
public  highway  and  for  sewerage  pur- 
poses." The  committee  found  that  no 
part  of  the  property  had  ever  been  im- 
proved or  used  as  a  public  highway  as 
stipulated  in  the  deed  from  the  state  to 
the  city  of  Cincinnati.  The  city,  how- 
ever, constructed  a  sewer  from  Broad-« 
way  to  the  Ohio  river  between  the  years 
1869  and  1873. 

On  November  15,  1867,  the  Cincinnati 
council  granted  to  the  Little  Miami  Rail- 
road company,  now  a  part  of  the  Pennsyl- 
vania system,  the  right  to  lay  its  tracks 
^^  Eggleston  avenue.  In  the  year  1876  the 
Pittsburg,  Cincinnati  and  St.  Louis  Rail- 
way company,  then  the  lessee  of  the  Lit- 
tle Miami,  buijt  the  track  along  Eggles- 
ton avenue.  On  December  1,  1871,  the 
Cincinnati  council  passed  an  ordinance 
vacating  Eggleston  avenue  and  granting 
the  same  to  the  Newport  and  Cincinnati 
Bridge  company  and  the  Little  Miami 
and  its  lessees,  for  the  railroad  bridge 
and  depot  purposes,  subject,  however,  to 
the  rights  of  the  state  of  Ohio.  The  com- 
panies have  ever  since  occupied  the  prop- 
erty. Upon  the  land  the  Panhandle 
passenger  depot  was  constructed.  Sev- 
eral side-tracks  were  also  constructed  to 
nianufacturing  concerns  in  the  vicinity. 


The  seventieth  general  assembly,  as 
the  result  of  the  investigation,  adopted 
house  joint  resolution  56,  directing  the 
canal  commission  and  attorney-general 
to  take  the  necessary  steps  to  recover 
possession  of  the  property  in  question. 

Atcorney-General  Richards  brought 
suitin  quo  warranioon  November  28,1893, 
the  title  of  the  case  being  The  State  of 
Ohio  on  the  relation  of  John  K.  kioh- 
ards,  Attorney-General,  plaintiff,  against 
The  Pittsburg,  Cincinnati,  Chicago  and 
St.  Louis  Railroad  company,  defendant, 
petition  in  quo  warranto. 

The  railroad  company  filed  a  demurrer 
which  was  overruled.  The  company 
then  filed  its  answer  and  the  state  de- 
murred. In  the  decision  handed  down 
yesterday  the  court  sustains  the  demurrer 
to  answer  and  gives  judgment  of  ouster. 
The  syllabus  of  the  case  has  not  been 
given  down.  T'he  decision  is  important, 
as  it  settles  the  point  about  the  rights  of 
the  state  in  canal  property. 

The  attorneys  for  the  railroad  com- 
pany were  Messrs.  Lawrence  Maxwell 
and  Edward  Colston  of  Cincinnati,  and 
Colonel  James  Watson  of  Columbus. 
Mr.  Maxwell,  who  happened  to  be  in 
the  city,  and  Colonel  Watson  called  at 
the  supreme  court  clerk's  office  soon 
after  the  decision  was  given  out.  They 
stated  they  would  carry  the  case  to  the 
United  States  supreme  court.  They 
arranged  to  see  the  entry  before  it  was 
entered  on  the  docket. 


PROVINCE  OF  JURY  IN  CRIMINAL  CASES. 

The  general  question  which  has  been 
more  or  less  unsettled,  as  to  thie  duty  of 
the  jury  in  a  criminal  case,  to  receive  the 
law  fron;  the  court,  has  not  until  recently 
been  concluded  by  any  decision  of  the 
United  States  supreme  court.  In  the 
late  case  of  Sparf  v.  United  States,  how- 
ever, that  court  decides  squarely  for  the 
proposition  that  in  criminal  cases,  the 
determination  of  the  law  is  for  the  court, 
and  that  the  latter  may,  refuse  to  charge 
on  degrees  of  homicide,  of  which  there  is 
no  evidence,  and  may  state  that,  under 
the  evidence,  there  must  be  either  ac- 
quittal or  conviction  of  murder.  The 
opinion  of  Mr.  Justice  Harlan  is  an  able 
and  exhaustive   review  of  the  question 
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from  an  historical  as  well  as  legal  stand- 
point, all  the  cases  bearing  upon  the 
subject  being  carefully  considered,  the 
conclusion  being  that  both  authority  and 
principle  negative  the  idea  that  jurors 
may,  of  right,  disregard  the  law  as  ex- 
pounded to  them  by  the  court  and  be- 
come a  law  unto  themselves.  The  court 
declares  that  they  "must  hold  firmly  to 
the  doctrine  that  in  the  courts  of  the 
United  States  it  is  the  duty  of  juries  in 
criminal  cases  to  take  the  law  from  the 
court,  and  apply  that  law  to  the  facts 
as  they  find  them  to  be  from  the  evidence. 
Upon  the  court  rests  the  responsibility  of 
declaring  the  law;  upon  the  jury  the  re- 
sponsibility of  applying  the  law  so  de- 
clared to  the  facts  as  they,  upon  their 
conscience,  believe  them  to  be.  Under 
any  other  system,  the  courts,  although 
established,  in  order  to  declare  the  law, 
would  for  every  practical  purpose  be 
eliminated  from  our  system  of  govern- 
ment as  instrumentalities  devised  for  the 
protection  equally  of  society  and  of  in- 
dividuals in  their  essential  rights.  When 
that  occurs  our  government  will  cease  to 
be  a  government  of  laws  and  become  a 
government  of  men.  Liberty  regulated 
by  law  is  the  underlying  principle  of  our 
institutions."  Mr.  Justice  Harlan,  very 
properly,  considers  that  public  and  pri- 
vate safety  alike  would  be  in  peril  if  the 
contrary  principles  be  established.  Un- 
der such  a  system  the  principal  function 
of  the  judge  would  be  to  preside  and 
keep  order  while  jurymen,  untrained  in 
the  law,  would  determine  questions 
affecting  life,  liberty,  or  property  accord- 
ing to  such  legal  principles  as,  in  their 
judgment,  were  applicable  to  the  particu- 
lar case  being  tried.  If.  because,  generally 
speaking,  it  is  the  function  of  the  jury  to 
determine  the  guilt  or  innocence  of  the 
accused  according  to  the  evidence,  of  the 
truth  or  weight  of  which  they  are  to 
judge,  the  court  should  be  held  bound  to 
instruct  them  upon  a  point  in  respect  to 
which  there  was  no  evidence  whatever,  or 
to  forbear  stating  what  the  law  is  upon  a 
given  state  of  facts,  the  result  would  be 
that  the  enforcement  of  the  law  against 
criminals,  and  the  protection  of  citizens 
against  unjust  and  groundless  prosecu- 
tions, would  depend  entirely  upon  juries 
uncontrolled  by  any  settled,  fixed,  legal 
principles.    And  if  it  be  true  that  a  jury 


in  a  criminal  case  are  under  no  legal  ob- 
ligation to  take  the  law  from  the  court, 
and  may  determine  for  themselves  what 
the  law  is,   it  necessarily   results   that 
counsel  for  the  accused  may,  of  right,  in 
the  presence  of  both  court  and  jurv,  in- 
tend that  what  the  court  declares  to  be 
the  law  applicable  to  the  case  in  hand  is 
not  the  law,  and,  in  support  of   his  con- 
tention, read  to  the  jury  the  reports  of  ad- 
judged cases,  and  the  views  of  elementary 
writers.     Undoubtedly,  in  som6  jurisdic- 
tions, as  in  Illinois,  where  juries  in  crim- 
inal cases  have  the  right,  by  virtue  of 
constitutional  or  statutory  provisions,  to 
decide  both  law  and  facts  upon  their  own 
judgment  as  to  what.the  law  is  and  as  to 
what  the  facts  are.  it  may  be  the  privilege 
of  counsel  to  read  and  discuss  adjudged 
cases  before  the  jury.     And  in  a   few 
jurisdictions,  in  which  it  is  held  that  the 
court  alone  responds  as  to  the  law,  that 
practice  is  allowed  in  deference  to  long 
usage.     But  upon  principle,  where  the 
matter  is  not  controlled  by  express  con 
stitutional    or  statutory    provisions,   it 
cannot  be  regarded  as  the  right  of  coun- 
sel to  dispute  before  the  jury  the  law  as 
declared  by  the  court.      The  supreme 
court  of  Vermont    not  very  long  ago. 
reached  the  same  conclusion  In  State  v. 
Burpee,  overruling    previous  decisions, 
wherein   the   doctrine    that   jurors   are 
judges  of  the  law,  had  for  years  been 
laid  down. —  Central  Law  Journal. 
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Official  Report  of  Caset  Doddod. 

Tuesday,  June  IS,  J8SS. 
General  Docket. 

JJ342.    Jeroflie  Row  et  al.  v.  Ellen  Row,  hy 
her  next  friend.  Susannah  Dorsey  et  at    Error 
to  the  circuit  court  of  Perry  county. 
By  thb  Court. 

An  action  to  recover  property  belonging  to 
an  imbecile,  must  be  brought  by  guardun, 
and  not  by  a  next  friend. 
..  Judgment  reversed. 

4340.  Israel  H.  Penderjr  et  al.  y.  Albert  C 
Allen  et  al.  Error  to  the  circuit  court  of  Ham- 
ilton county. 

MiNSHALL,  C.  J. 

1.  Where  notice  is  given  of  the  pendency 
and  object  of  a  suit  to  set  aside  a  conveyance, 
claimed  to  have  been  made  to  defraud  cied- 
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itors,  or,  to  declare  an  assignment,  giving 
preferences,  a  trust  for  the  benefit  of  fdl  the 
creditors  of  the  assignor,  and  judgment  is 
rendered  against  the  defendant,  he  is  not  pre- 
cluded b}'  such  notice  from  participating  as  a 
creditor,  if  one,  in  the  distribution  of  the 
fund,  though  other  creditors  came  in  and 
complied  with  the  provisions  of  the  statute, 
section  6^44,  Revised  Statutes,  giving  to  suqh. 
creditors  with  the  plaintiff  a  priority  in  its 
distribution. 

2.  The  provisions  of  section  6344.  Revised 
Statutes,  as  to  giving  notice  of  the  pendency 
and  object  of  a  suit  to  set  aside  a  conveyance, 
applies  to  a  suit  under  the  previous  section  to 
declare  an  assignment,  giving  preferences,  a 
trust  for  the  benefit  of^all  creditors  of  the 
assignor. 

Jiulgment  modified. 

2S50.  William  P.  Harrison  et  al.  v.  Jacob  S. 
Baldwin.  Error  to  the  circuit  court  of  Franklin 
county.    Judgment  affirmed. 

2893.  Horace  P.  Hussey  et  al.  v.  The  Cherry 
Valley  Iron  company.  Error  to  the  circuit 
court  of  Cuyahoga  county.    Judgment  affirmed. 

3006.  The  Metropolitan  Life  Insurance 
company  v.  Joannft  L.  Wood.  •  Error  to  the 
circuit  court  of  Cuyahoga  county.  Judgment 
afHrmed. 

3020.  The  Wlieeling  and  Lake  Erie  Railway 
company  v.  Augustine  Homer.  Error  to  the 
circuit  court  of  Jefferson  county.  Judgment 
of  the  circuit  court  reversed  and  thaj  of  the 
common  pleas  affirmed,  on  the  authority  of 
Converse  v.  Hawkins,  31  Ohio  St,  209. 

3024.  The  Pittsburg,  Painesville  and  Fair- 
port  Railway  company  v.  Oliver  D.  Payne. 
Error  to  the  circuit  court  of  Lake  county. 
Judgment  affirmed. 

3039.  Thomas  Kendall  et  al.  v.  John  A.  Nash. 
Error  to  the  circuit  court  of  Cuyahoga  county. 
Judgment  affirmed. 

3321.  The  Board  of  Directors  of  Wittenberg 
College  V.  Rebecca  Greenwald  et  al.  Error  to 
the  circuit  court  of  Hamilton  county.  Judg- 
ment affirmed. 

4164.  The  City  of  Alliance  v.  Gertrude  F. 
Campbell.  Error  to  the  circuit  court  of  Stark 
county.    Judgment  affirmed. 

4283.  The  City  of  Cincinnati  v.  Charles.  J. 
Steadman.  Error  to  the  circuit  court  of  Ham- 
ilton county.    Judgment  affirmed. 

The  following  causes  on  the  general  docket 
have  been  dismissed  for  failure  to  file  printed 
record : 

4264.  Edward  p.  Sto«*kman,  administrator, 
etc.,  V.  Talitha  Stockman.  Error  to  the  circuit 
court  of  Ross  county. 

1382.  The  Dwelling  House  Insurance  com- 
pany v.  Sarah  J.  Ford  Smith.  Error  to  the 
circuit  court  of  Athens  county. 

4417.  E.  J.  Kessinger  v.  Lou  Atkinson. 
Error  to  the  circuit  court  of  Fairfield  county. 

4436.  John  S.  Smith  v.  Abram  King.  Error 
to  the  circuit  court  of  Richland  county. 

4439.  Anna  F.  Miller  v.  Catharine  Martin  et 
al.  Error  to  the  circuit  court  of  Franklin 
county. 


4478.  Dennis  Saven  v.  Mary  E.  Ryan.  Error 
to  the  circuit  court  of  Lucas  county. 

4481.  John  McNeilan  v.  F.  M.  Shugert. 
Error  to  the  circuit  court  of  Adams  county. 

4494.  Robert  Miller,  administrator,  etc.,  v. 
L.  S.  Davidson,  administratrix,  etc.  Error  to 
the  circuit  court  of  Knox  county. 

4482.  The  Queen  Insurance  company  v. 
David  C.  Leonard.  Error  to  the  circuit  court 
of  Lorain  county.  Dismissed  by  plaintiff  in 
error. 

Motion  Docket. 

2411.  The  P.,  Ft  W.  &  C.  Ry.  Co.  v.  John  R. 
Martin,  treasurer,  etc.  Motion  by  plaintiff  to 
advance  cause  No.  4415,  on  the  general  docket. 
Motion  allowed. 

2440.  The  City  of  Toledo  et  al.  v.  Amelia 
Just.  Motion  by  plaintiff  to  advance  cause  No. 
4305,  on  the  general  docket.  Oral  argument 
requested.  Motion  allowed  and  oral  argument 
noted. 

2441.  The  City  of  Toledo  et  al.  v.  William 
Sheill.  Motion  by  plaintiff  to  advance  cause 
No.  4ii06,  on  the  general  docket.  Oral  argu- 
ment recjuestcd.  Motion  allowed  and  request 
for  oral  argument  noted. 

2442.  The  City  of  Toledo  et  al.  v.  Ernst  A. 
Eversman.  Motion  by  plaintiff  to  advance 
cause  No.  4'%7,  on  the  general  docket.  Oral 
argument  requested.  Motion  allowed  and  re- 
quest for  oral  argument  noted. 

2443.  The  City  of  Toledo  et  al.  v.  Anna 
Beckler.  Motion  by  plaintiff  to  advance  cause 
No.  4358,  on  the  general  docket.  Oral  argu- 
ment requested.  Motion  allowed  and  request 
for  oral  argument  noted. 

2444.  The  Steubenville  Street  Railway  com- 
pany V.  The  Atlantic  Trust  company 'et  al. 
Motion  by  defendants  to  advance  cause  No. 
4484,  on  the  general  docket.  Motion  allowed. 
Briefs  to  be  filed  within  rules. 

2447.  Birchard  A.  Hayes  v.  Janes  P.  Locke 
et  al.  Motion  by  defendants,  William  H.  H. 
Smith  &  Co.,  to  modify  and  correct  judgment 
in  cause  No.  2684.  on  the  general  docket.  Mo- 
tion allowed  and  judgment  modified. 

2448.  Trustees  of  The  Cincinnati  Southern 
Railway  company  v.  David  Banning.  Motion 
by  plaintiff  to  set  aside  judgment  and  for  re- 
hearing in  cause  No  2878,  on  the  general 
docket.    Motion  overruled. 

2449.  The  Board  of  Commissioners  of  Wood 
County  et  al.  v.  Robert  Pargellis.  Motion  by 
plaintiffs  to  advance  cause  No  457'),  on  the  gen- 
eral docket.  Motion '  allowed.  Briefs  to  be 
filed  within  rules  and  demand  for  oral  argu- 
ment noted. 

2450.  The  State  of  Ohio  v.  Francis  Snook 
et  al.  Motion  by  plaintiff  to  advance  cause  No. 
3605,  on  the  general  docket.  Motion  allowed 
and  demand  for  oral  argument  note^d 

New  Cases. 

Cases  filed  in  the  supreme  court  of  Ohio 
since  June  13,  1895 : 

4585.  Priscilla  B.  Frey  v.  The  City  of  Find- 
I  lay.     Erroi*   to  the  circuit  court  of  Hancock 
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county.  Returned  case  No.  3721^.  J.  A.  &  E. 
V.  llopf,  fpr  plaintiff.  Wni.  F.  Duncan,  lor 
defindiiiit. 

A^iSW.  The  State  of  Ohio  ex  rel.  Attorney- 
C'tencral  v.  James  1*.  Seward.  Quo  warranto. 
Att<»rncy-Gcneral  J.  K.  Richards  and  W.  S. 
Kerr. 

4u87.  The  Cambria  Iron  Co.  v.  Robert  W. 
KeyiKHctal.  Error  to  the  circuit  court  of  Hock- 
in;;  ii>uniy.  John  S.  Friesiier  and  Wehly  & 
liuirrhaus,  for  plaintiff. 

4"»^^.  J,  Stewanl  Brown  et  al.  v.  Robert  W. 
Keyntr«i  et  al.  Error  to  the  circuit  court  of 
Ho'ckinj;  county.  John  S.  Friesuer  and  Weldy 
&  Bucrliaus,  for  plaintiff. 

A'y^\l  Tlie  O.  &  M.  Ry.  Co.  v.  Herman  J. 
SecRcrs,  administrator.  Error  to  the  circuit 
court  of  Hamilton  county.  Harmon,  Colston, 
Goldsmith  cS:  Hoadly,  for  plaintiff. 

4")1»0.  Fred.  E.  Tracy,  Trustee,  v.  George  J. 
Dt-alrick  et  al.  Error  to  the  circuit  court  of 
Crawford  county.  Thos.  Beer,  Jenner  &  Wel- 
don,  for  plaintiff.    E.  B.  Finley,  for  defendants 

4591.  Burton  P.  Foster  v.  William  G.  Borne. 
Error  to  the  circuit  court  of  Hancock  county. 
King  &  Tracy,  for  plaintiff!  G.  W,  Ross,  for 
defendant. 


CmsTRUCTION  OF  LEASE. 

[Supreme  Court  of  Ohio.J 

Stahi.  v.Van  Vleck. 

Constrttctiott  of  oil  and  gas  lease, 

1.  A  party  of  the  first  part  being  the  owner 
of  three  adjoining  tracts  of  land,  each  contain- 
ing forty  acres,  leased  one  acre  thereof,  to  be 
designated  by  himself,  to  a  party  of  the  second 
part,  and  in  the  lease  it  was  agreed  on  the  part 
of  the  party  of  the  first  part,  that  if  oil  or  gas 
be  obtained  by  the  second  party  or  assigns,  in 
err  under  the  provisions  of  this  contract,  upon 
said  tract,  or  on  latids  adjoining  the  same 
premises  of  which  the  foregoing  one  acre  de- 
scribed embraces  a  part,  said  second  party 
shall  have  the  rijjht  to  operate  forty  acres  of 
the  balance  of  said  premises  on  the  same  terms 
as  above."  Held,  That  the  forty-acre  tract  out 
of  which  the  one  acre  was  thereafter  selected 
by  party  of  the  first  part  is  the  forty  acres  to  be 
operated  under  the  contract  li^alsli  v.  Ringer, 
2  Ohio,  o28 ;  Cunningham  v.  Harper,  Wright, 
360;  Hay  v.  Slorrs,  Wright,  711,  followed  and 
af)proved. 

2.  In  said  contract  it  was  further  "agreed 
that  if  second  party  or  their  assigns  do  not 
commence  a  test  oil  or  gas  well  at  Rising  Sun 
or  vicinity  in  ninety  days,  this  lease  to  be 
void."  Meld,  That  a  test'  well  at  that  place 
having  been  commenced  an<l  completed  in 
ninety  ilays,  whereby  the  existence  of  oil  at 
that  point  was  ascertained,  that  such  perform- 
ance supplie<l  a  sufficient  consideration  for  the 
contract  of  lease,  even  though  the  test  well 
was  immediately  plugged  and  casing  with- 
drawn. 

.5.  The  party  of  the  first  part  having  selected 


the  one  acre  upon  which  such  well  was  to  be 
drilled,  and  the  second  party  having  acted 
thereon,  the  first  party  is  bound  thereby,  and 
has  no  right  to  make  a  second  selection. 

4.  It  Inring  agreed  that  such  lease  should 
••  continue  and  b«  in  force  for  fiv^  j-cars  from 
the  date  thereof,**  and  the  second  party  hiviDg 
commenced  operations  in  gooil  faith' to  drill 
for  oil  in  ample  time  to  complete  a  well  withic 
said  term  of  ^x^  years,  was  wrongfullv  en- 
joined by  the  lessor,  and  the  injunction' kept 
alive  until  after  the  expiration  of  the  term  of 
five  years.  Held,  That  the  second  party  is  en- 
titled, at  the  close  of  the  litigation,  to  as  much 
time  in  which  to  perform  his  contract,  as  still 
remained  of  his  term  when  he  was  first  en- 
joined. 

(Decided  June  11.  1S95.) 

Error  to  the  circuit  court  of  Wood 
county. 

Tlie  controversy  between  the  parties 
arose  out  of  a  duly  acknowledged  written 
instrument,  which  was  recorded  in  the 
records  of  Wood  county  in  the  words 
and  figures  following: 

"CONTRACT. 

"Executed  this  loth  day  of  December. 
A.  D.  1886,  by  and  between  Arie  E. 
Stahl,  of  Wood  county,  Ohio,  as  fiist 
parly,  and  C.  W.  Manahan,  Jr.,  and  A- 
K.  Detwiler,  of  Toledo,  Ohio,  \ntiiesselh: 
That  the  said  first  party  for  the  consid- 
eration hereinafter  stipulated  and  agreed 
upon,  does  hereby  grant  to  said  second 
parties  or  their  successors  and  assigns, 
the  right  to  enter  upon  the  following 
lands  and  premises  now  owned  by  said 
first  party,  and  situated  in  Perry  town- 
ship. Wood  county,  Ohio,  to  wit: 

"A   tract  to    be    designated  by  fi^ 
party  of  one  acre  on  the  following  d^ 
scribed  premises:    The  south  half  of  the 
northeast  quarter  of  section  two  (2),  w 
town  three  north,  of  range  twelve  (!-' 
east ;   also  the  northeast  quarter  of  the 
southeast  quarter  of  said  section  two,  la 
township  and  range  aforesaid,  containing 
forty  acres  of  withiti  described  prem- 
ises ;  for  the  purpose  and  with  the  ex- 
clusive right  in  and  upon  said  premises 
tp  drill  and  develop  oil,  gas  and  other 
valuable  substances,  and  the  exclusive 
right  of  way  to  said  second  party  or  their 
successors  and  assigns,  to  con^^y  o^^[    | 
upon   and  through  said    premises,  an> 
and    all   oil,   gas    and    other    valuable    ^ 
substances.  , 

"In  consideration  whereof,  it  is  here-  | 
by  agreed:     First— if  oil  be  found  m    I 
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developed  upon  said  premises  in  paying 
quantities,  the  said  first  party  is  to  re- 
ceive as  his  royalty  the  one-eighth  part 
thereof  of  the  oil  in  pipe  lines  to  credit 
of   first  party,  at  the  well.     Second- 
Should  gas  be  found  and  developed  upon 
said  premises,  said  first  party  is  to  have, 
the  right  to  use  and  consume  for  lightinjg; 
and   heating  his  dwelling,  such  ariiount 
as   may  be  necessar>'  therefor;  and  the 
additional  sum  of  three  hundred  dollars 
per  annum  for  each  gas  well,  when,  and 
as  soon  as  the  same  is  marketed  and 
utilized.    Third — From  and  after  the  ex- 
piration of  twenty-four  months  from  the 
date  hereof,  and  until  second  party  en- 
ter upon  said  premises  and  exercise  the 
rights  and  privileges  hereby  granted,  the 
said  second  party  will  pay  to  said  first 
party,    during  the  continuance  of  this 
contract,  the  sum  of  fifty  cents  per  acre 
per    year,  upon  each  acre  herein  con- 
tracted for,  to  be  paid  out  of  the  first 
moneys  realized  or  received  by  said  sec- 
ond party  from  the  development  of  gas 
or  oil. 

**It  is  further  agreed  by  and  between 
said  parties,  their  successors  and  assigns, 
that  this  contract  and  the  rights  and 
privileges  herein  granted  and  conferred, 
shall  continue  and  be  in  force  for  five 
years  from  the  date  hereof,  or  so  long  as 
oil,  gas,  or  other  valuable  substances  be 
found  and  developed  upon  said  premises 
in  paying  quantities. 

"It  is  also  agreed  that  the  second  party 
or  their  successors  and  assigns,  shall 
have  the  right  and  privilege  of  necessary 
roads  to  and  from  all  wells,  or  mines  de- 
veloped upon  said  premises,  and  the 
right  to  remove  all  machinery,  fixtures 
and  buildings  placed  by  them  upon  said 
premises. 

"It  is  further  agreed  on  the  part  of  the 
party  of  the  first  part  that  if  oil  or  gas  be 
obtained  by  the  second  party  or  assigns,  in 
or  under  the  provisions  of  this  contract, 
upon  said  tract,  or  on  lands  adjoining  the 
same  premises  of  which  the  foregoing 
one  acre  described  embraces  a  part,  said 
second  party  shall  have  the  right  to  op- 
erate the  balance  of  said  premises  on  the 
same  terms  as  above. 

*'In  case  said  second  party,  its  success- 
ors avd  assigns  shall  not  commence  op- 
erations upon  said  premises  within  five 


years  from  the  date  hereof,  then  this  con- 
tract shall  be  void. 

"It  is,  agreed  that  if  the  second  party, 
or  their  assigns,  do  not  commence  a  test 
oil  or  gas  well  at  Rising  Sun  or  vicinity 
in  ninety  days,  this  lease  to  be  void. 

"Signed  and  executed  by  the  parties 
hereto,  the  day  and  year  first  above 
written, 

"Signed  and  executed  in  thje  presence  of 
Arie  E.  Stahi., 
"G.  H.  Baker,  C.  W.  Manahan, 

"L.  C.  WiNCHELL,      A.  K.  Detwiler. 

By  the  assignments  duly  recorded,  this 
contract  became  the  property  of  defend- 
ant in  error,  George  H.  Van  Vleck. 

On  the  8th  day  of  August.  1891,  plain- 
tiff in  error,  also  plaititiff  below,  filed 
his  petition  in  the  court  of  common 
pleas,  seeking  to  enjoin  defendant  from 
going  upon  said  premises,  erecting  any 
derrick,  placing  any  timber  thereon,  drill- 
ing any  wells  or  removing  any  oil  or  gas 
therefrom,  and  for  a  reformation  of  said 
agreement,  its  cancellation,  and  for  equit- 
able relief. 

This  injunction  and  relief  was  sought 
upon  the  alleged  ground  that  the  condi- 
tions of  said  instrument  had  not  been 
performed,  and  no  rental  had  been  ^aid, 
no  test  oil  or  gas  well  had  been  com- 
menced at  Rising  Sun  or  vicinity  within 
the  time  specified,  that  no  consideration 
was  paid  for  said  contract,  that  the  same 
was  without  consideration,  that  only  forty 
acres  of  land  was  included  in  the  con- 
tract, but  by  mistake  the  whole  120  acres 
were  included  in  the  written  instrument, 
that  said  instrument  was  not  acknowl- 
edged, and  that  the  same  is  a  cloud  upon 
his  title. 

The  defendant  by  his  answer  averred 
that  the  test  well  at  Rising  Sun  was  com- 
menced and  drilled  to  completion  within 
ninety  days  from  the  date  of  said  con- 
tract, that  thereby  it  was  demonstrated 
at  great  expense  that  oil  does  exist  in 
said  lands,  that  he  was  about  to  drill  a 
well  on  plaintiff's  lands  and  offered  to 
pay  any  rental  due  under  said  contract 
when  stopped  by  this  suit  and  asks  to  be 
protected  in  his  rights,  and  for  •  other 
proper  relief. 

After  trial  in  the  common  pleas,  the 
case  was  appealed,  and  on  trial  the  cir- 
cuit court  made  the  following  finding  of 
facts  and  lAw : 


6» 


OHIO  LEGAL  NEWS. 


"That  *oii  the  15th  day  of  December, 
A.  D.  1886,  the  plaintiflF,  Arie  E.  Stahl, 
executed  and  delivered  to  C.  W.  Mana- 
han  and  A.  K.  Detwiler  the  written  con- 
tract, or  oil  lease,  a  true  copy  of  which 
is  set  forth  in  the  answer  of  the  defend- 
ant, George  H.  Van  Vleck,  herein,  except 
the  next  to  the  last  stipulation. 

"  Said  stipulation  being  the  second 
one  above  the  words  *  Signed  and  exe- 
cuted, etc.,  when  said  contract  was  exe- 
cuted and  delivered,  read  as  follows,  to- 
wit :  • 

"  *  It  is  further  agreed  on  the  part  of 
the  party  of  the  first  part  that  if  oil  or 
gas  be  obtained  by  the  second  party,  or 
assigns,  in  or  under  the  provisions  of 
this  contract,  upon  said  tract  or  on  lands 
adjoining  the  same  premises,  of  which 
the  foregoing  one  acre  described  em- 
braces a  part,  said  second  party  shall 
have  the  right  to  operate  "40  acres  of" 
the  balance  of  said  premises  on  the 
same  terms  as  above.' 

"  The  court  finds  that  in  thesaid  contract 
as  originally  executed  and  delivered,  the 
words  *  40  acres  of  were  interlined  at 
the  place  where  they  occurred,  and  that 
the  recorder  in  recording  said  instrument 
overlooked  the  interlineation,  which  had 
become  somewhat  blurred  and  obscure, 
so  that  the  said  contract  or  instrument  ap- 
pears upon  the  record  precisely  as 
set  forth  in  defendant's  answer,  or  rather 
as  set  forth  in  the  exhibit,  which  defend- 
ant has  attached  to  his  answer  herein,  but 
the  said  clause  as  it  appears  in  said  an- 
swer and  in  the  record  should  be  cor- 
rected and  reformed,  so  as  to  contain 
the  words  *  forty  acres  of,'  in  order  to 
.  conform  the  same  to  the  instrument  as 
it  was  when  executed  and  delivered. 

"  That  said  lease  when  executed  and 
delivered  did  not  confer  upon  the  defend- 
ant fhe  right  to  operate  the  whole  of  the 
farm  in  case  gas  or  oil  was  found  on 
the  one  acre  designated  in  the  lease,  but 
upon  only  40  acres  thereof,  if  gas  or  oil 
was  so  discovered,  and  was  so  interlined 
in  the  original  instrument  which  was  as- 
signed to  Van  Vleck,  and  taken  into  his 
possession  at  the  time  of  his  purchase 
thereof. 

"And  the  court  further  find  that  said 
contract  of  lease,  by  written  assign- 
ments, duly  made  and  acknowledged,  has 
been  transferred  so,  and  now  belongs  to 


the  defendant,  George  H.  Van  Vleck : 
that  by  virtue  of  such  assignment,  the 
defendant,  George  H.  Van  Vleck  has  be- 
come entitled  to  'all  ot  the  rights  and 
privileges  granted  and  conveyed  by  said 
lease  to  the  original  grantees,  C.  W. 
Manahan  and  A.  K.  Detwiler ;  that  the 
said  George  H.  Van  Vleck  was  not 
aware  when  he  purchased  said  lease  that 
any  error  had  intervened  in  the  record 
thereof,  nor  did  he  have  personal  knowl- 
edge that  the  words  '40  acres  of  were 
in  the  said  lease  or  instrument  (  although 
they  had  been  interlined  therein,  at  the 
time  of *its  execution),  until  the  day  of 
the  trial  of  this  cause  in  this  court. 

"  That  said  Georgfe  H.  Van  Vleck  par- 
chased  said  lease  in  good  faith  and  paid 
a  valuable  consideration  therefor. 

"  And  the  court  also  find  that  Iiiana- 
han  &  Detwiler,  '  the  original  grantees  in 
said  lease,  commenced  a  test  well  in  the 
vicinity  of  Rising  Sun  within  90  days 
after  the  execution  of  said  contract  of 
lease  and  in  accordance  with  the  terms 
thereof. 

"  That  said  well  was  not  situated  on 
plaintifi^s  land,  and  was  about  one  and 
one-half  miles  therefrom. 

"That  said  Manahan  &  Detwiler  in 
due  time  drilled  said  well  down  to  the 
oil  bearing  rocki  and  for  a  sufficient  dis- 
tance therein,  to  determine  the  character 
of  the  land ;  that  oil  was  found  in  said 
well,  and  the  existence  of  a  deposit  of 
oil  at  that  point  was  ascertained. 

"  That  immediately  after  the  comple- 
tion of  the  drilling  of  the  well  as  afore- 
said, the  said  Manahan  &  Detwiler 
plugged  the  said  well,  drew  the  casing 
and  did  not  further  operate  the  same. 

"  That  said  lease  was  assigned  to  and 
became  the  property  of  defendant,  Van- 
Vleck,  on  the  30th  day  of  March,  A.  D., 
Jr..  1887. 

"  That  no  operations  were  commenced 
by  any  one,  under  said  lease  upon  the 
lands  of  plaintiff,  until  about  two  weeks 
previous  to  the  commencement  of  this 
action,  and  no  rent  was  paid  thereon. 

"  That  at  the  date  last  aforesaid  the  de- 
fendant, through  one  Graham,  his  agent,, 
requested  the  plaintiff  to  designate  the 
acre  of  land  upon  which  he  desired  to 
have  a  well  located. 

"  That  plaintiff  thereupon  def^ignated  a 
location  for  said  well  upon  the  south* 
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west  quarter  ( i )  of  the  northeast  one- 
fourth  (i)  of  section  2,  mentioned  in 
the  petition. 

"  That  pursuant  to  such  designation 
by  plaintiff  and  prior  to  the  commence- 
ment of  this  action,  defendant  in  good 
faith  and  with  the  intent  to  drill  for.  oil 
under  said  lease,  commenced  placing 
material  at  the  point  so  designated  for 
the  purpose  of  drilling. 

"That  soon  afterwards  the  plaintiff 
notified  the  defendant's  agent  that  he 
had  changed  his  mind  and  that  if  any  of 
said  land  was  to  be  operated  for  gas  and 
oil  he  desired  to  have  the  operations  be- 
gun and  carried  on  on  the  tract  of  40 
acres  described  as  the  northeast  quarter 
of  the  southeast  quarter  of  section  two 
(2),  town  three  (3)  north,  range  twelve 
(12)  east,  in  Wood  county,  Ohio. 

*'  That  soon  after  receiving  said  notice 
the-  agent  of  the  defendant  drew  other 
loads  of  derrick  lumber  and  deposited  it 
on  the  40-acre  tract  so  as  aforesaid, 
first  designated  by  the  plaintiff,  and  was 
about  coming  on  the  same  land  with 
another  load  when  the  plaintiff  informed 
him  that  if  the  defendant  insisted  that 
bis  said  lease  gave  him  the  right  to 
operate  the  whole  farm,  which  contained 
120  acres  of  land,  in  case  he  was  success- 
ful in  finding  gas  or  oil.  on  the  premises, 
that  he  would  not  permit  him  to  com- 
mence operations  upon  said  land  at  all, 
but  would  enjoin  him. 

**  To  this  the  agent  of  the  defendant 
answered  that  he  did  not  know  how 
much  land  the  defendant  claimed  a  right 
to  operate,  but  would  write  to  the  de- 
fendant and  let  the  plaintiff  know,  and 
then  deposited  another  load  of  lumber 
prepared  for  the  purpose  and  intended 
to  be  used  in  the  construction  of  a  der- 
rick on  the  land  last  mentioned  and  first 
designated  by  the  plaintiff. 

"The  defendant  at  that  time  claimed 
a  right  under  the  said  lease  to  operate 
the  whole  farm  of  one  hundred  and 
twenty  acres,  in  case  he  found  gas  or  oil 
upon  any  one  acre  of  land  mentioned  in 
the  lease  and  designated  by  the  plaintiff, 
and  supposed  that*  this  right  was  vested 
in  him  by  the  terms  of  his  lease. 

"No  other  work  or  operation  had  been 
commenced  or  done  on  said  land  up  to 
the  date  of  the  commencement  of  this 
action,  and  nothing  has  been  done  since. 


"Upon  the  facts  so  found  the  court 
find  the  equity  of  this  case  to  be  with 
the  defendant,  George  H.  Van  Vleck,  as 
to  the  forty-acre  tract,  described  as  the 
southwest  quarter  of  the  northeast 
quarter  of  section  two  (2),  town  three  (3) 
north,  range  twelve  (12)  east,  in  Wood 
county,  Ohio,  and  with  the  plaintiff  as  to 
the  eighty  acres,  constituting  the  balance 
of  the  tract  or  farm  described  in  the  peti- 
tion, and  that  each  is  entitled  to  have  his 
title  quieted  accordingly. 

"  It  is  thereupon  ordered,  adjudged  and 
decreed  by  the  court  that  the  defendant, 
George  H.  Van  Vleck,  have  and  hold  the 
rights  to  enter  upon  and  operate  for  gas 
and  oil  upon  the  forty-acre  tract  described 
as  the  southwest  quarter  of  the  northeast 
quarter  of  section  two  (2),  town  three  (3) 
north,  of  range  twelve  (12)  east,  in  Wood 
county,  Ohio,  in  all  respects  as  granted 
and  conferred  by  the  contract  or  oil  lease 
set  forth  in  defendant's  answer  herein, 
and  as  claimed  in  said  answer,  free  from 
all  interference  of  plaintiff  herein ;  arid 
that  as  to  the  balance  of  the  tract  de- 
scribed in  plaintiff's  petition  herein, 
the  title  of  plaintiff  thereto  is  quieted, 
and  defendant  is  forever  enjoined  from 
asserting  any  rights  or  claims  thereon 
by  virtue  of  said  oil  lease  or  otherwise. 

"And  it  is  further  ordered  that  each 
party  pay  one-half  of  the  costs  in  both 
courts  in  this  case  to  be  taxed." 

Proper  exceptions  having  been  noted, 
a  petition  in  error  was  filed  in  this  court 
seeking  to  reverse  the  judgment  of  the 
circuit  court. 

Dodge  &  Catiary,  for  Plaintiff  in 
Error. 

/antes  O.  Troupe  for  Defendant  in 
Error. 

BURKET,  J. 

Plaintiff  in  error  urges  that  the  con- 
tract is  void  as  to  all  except  the  one  acre, 
for  the  reason  that  it  is  said  to  be  in- 
definite and  ambiguous^  and  that  there  is 
no  description  of  the  forty  acres  sought 
to  be  conveyed. 

In  Texas  it  is  held  that  a  grant  by  the 
owner  of  a  certain  number  of  acres  in  a 
particular  tract,  will  authorize  the 
grantee  to  locate  it  in  any  part  of  the 
tract.  Wo  fiord  v.  McKinna,  23  Texas, 
36. 
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In  Illinois  such  a  description  is  held  to 
be  so  vague  and  uncertain  as  to  convey 
no  title.  Shackleford  v.  Bailey,  35  111., 
391;  Lafiin  w  Herringion,  16  111.,  304; 
Hughes  V.  Streeier,  24  111.,  647. 

In  this  state,  at  an  early  day,  courts  un- 
dertook to  carry  out  the  intention  of  the 
parties,  and  held  that  a  deed  conveying 
a  certain  number  of  acres  out  of  a  desig- 
nated comer  of  a  certain  tract  of  land, 
was  a  good  conveyance  of  that  number 
of  acres  in  a  square  form  out  of  the 
designated  comer.  And  this  was  carried 
so  far  as  to  hold  that  a  grant  of  fifty-one 
acres  in  the  northeast  part  of  a  certain 
tract,  was  good  as  a  conveyance  of  fifty- 
one  acres  in  a  square  form  in  the  north- 
east comer  of  the  tract.  Walsh  v. 
Ringer,  2  Ohio  St.  327 ;  Cimningham  v. 
Harper,  Wright.  366. 

In  Hay  v.  Storrs,  Wright,  711,  there 
was  excepted  out  of  a  conveyance  of  a 
tract  of  land  half  an  acre  opposite  where 
Mr.  Harvey  formerly  resided.  The  ex- 
ception was  held  good,  and  sufficiently 
definite  to  enable  an  officer  to  find  and 
locate  it.  The  court  say :  * 'There  can 
be  no  doubt  of  the  intention  of  the 
grantor  to  reserve  to  himself,  by  exception 
from  his  deed,  one-half  an  acre.  Where 
does  it  lie  ?  Find  where  Harvey  lived — 
if  it  be  opposite  the  corner  of  the  one 
hundred  and  thirtj'-four  acre  tract,  it  lies 
in  the  corner,  in  a  square  form — if  so  far 
from  the  corner,  that  the  lines  of  the  half 
acre  would  not  reach  it  in  a  square  form, 
then  a  line  from  the  center  of  the  resi- 
dence of  Harvey  would  be  the  centre  of 
the  half  acre  tract  on  the  street,  and  the 
tract  would  be  laid  out  in  ^  square  form 
by  parallel  lines,  making  that  the  base." 

Plaintiff  in  error  owned  three  tracts  of 
forty  acres  each,  and  by  selecting  the  one 
acre  upon  which  the  well  was  to  be 
drilled  he  therel)y  designated  that  the 
forty-acre  tract  out  of  which  the  one  acre  \ 
was  so  selected  sliould  be  the  forty  acres 
to  be  operated  under  said  lease  in  case 
gas  or  oil  should  be  obtained. 

If  the  number  of  acres  contracted  to  be 
operated  in  case  gas  or  oil  shall  be  found, 
is  the  same  as  a  subdivision  of  a  section, 
say  10, 20,  40,  80,  or  160  acres,  it  will  be 
held  that  the  subdivision  of  the  section 
upon  which  the  well  is  located,  is  the  land 
intended  to  be  operated  under  the  lease. 
Otherwise  the  land  to  be  operated  is  to  be 


taken  in  a  square  form  with  the  well  as 
its  centre,  unless  the  well  is  so  near  a 
line  of  the  land  as  to  make  this  impos- 
sible, in  which  case  the  land  to  be  oper- 
ated will  be  in  a  square  form  including 
the  well,  and  extending  to  such  line. 

It  gas  or  oil  is  found  on  adjoining  lands, 
the  tract  to  be  operated  must  be  ascer- 
tained in  the  same  manner  in  which  the 
half  acre  was  ascertained  in  Hay  v. 
Starrs,  supra. 

Next  it  is  urged  that  the  contract  was 
void,  and  remained  so  to  the  time  of  the 
commencement  of  the  action,  for  the 
reason  that  upon  its  face  it  is  without 
consideration.  The  contract  is  expressed 
to  be  upon  the  consideration  thereinafter 
stipulated  and  agreed  upon.  There  are 
many  stipulations  and  agreements  there- 
inafter contained,  founded,  however,  upon 
the  contingency  that  oil  or  gas  be  found 
and  developed  upon  said  premises. 
There  is  also  a  stipulation  to  the  effect 
that  if  operations  upon  said  premises  be 
not  commenced  within  five  years  that  the 
contract  shall  be  void.  There  is  also  an 
agreement  that  if  the  second  party  shall 
not  commence  a  test  oil  or  gas  well  at 
Rising  Sun  or  vicinity  in  ninety  days, 
that  the  lease  should  be  void. 

So  far  the  stipulations  and  agreements 
are  contingent,  but  there  is  a  further  and 
positive  agreement  to  the  effect  that 
after  twenty-four  months  the  second 
party  will  pay  to  the  first  party  the  sum 
of  fifty  cents  per  acre  per  year,  *'to  be 
paid  out  of  the  first  moneys  realized  or 
received  by  said  second  party  from  the 
development  of  gas  or  oil.'*  Not  from 
the  development  of  gas  or  oil  on  these 
premises,  but  from  the  development  of 
gas  or  oil  generally.  Such  a  promise 
made  by  a  party  in  the  gas  or  oil  busi- 
ness, is  as  certain  as  the  promise  of  a 
farmer  to  pay  out  of  his  next  year's  crops. 

But  aside  from  this  agreement  to  pay 
fift}'  cents  per  acre,  the  contingent  stipu- 
lations and  agreements,  with  part  per- 
formance, and  an  offer  of  full  perform- 
ance before  the  commencement  of  the 
action,  furnish  ample  consideration  for 
the  contract.  Grant  that  the  parties  of 
the  second  part  were  not  original!}' 
bound  to  commence  a  test  oil  or  gas 
well  at  Rising  Sun  within  ninety  days, 
yet  having  commenced  the  well  within 
that  time  at  that  place,  and  in  that  re- 
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g^ard  performed  their  part  of  the  contract 
such  performance  is  itself  a  sufficient  and 
completed  consideration,  and  thereafter 
the  lessor  can  not  be  heard  to  aver  want 
of  consideration.  Performance  by  the 
party  not  originally  bound  supplies  the 
consideration,  and  thereafter  the  other 
party  is  as  fully  and  firmly  bound  as  he 
Tvould  have  been  in  case  there  had  orig- 
inally been  ample  consideration  ex- 
pressed in  the  contract.  Fishvwnger' s  Co. 
.  V.  Robertson  5  Man.  &  G.,  131 :  Phelps  v. 
ToTvnsend^  8  Pick.,  392 ;  Commercial  Bank 
V.  Nolan,  7  How.  (Miss.),  508 ;  1  Parsons 
on  Contracts,  451. 

Again,'  it  is  urged  that  there  was  a  lack 
of  performance  as  to  the  drilling  of  the 
test  well  at  Rising  Sun  within  ninetj'  daj's. 
The  circuit  court  found  that  the  test 
well  was  commenced  within  ninetj'  days, 
duly  drilled  to  completion,  and  the  exist- 
ence of  oil  at  that  point  thereby  ascer- 
tained, that  the  well  was  not  operated, 
but  was  plugged  and  the  casing  with- 
drawn. 

This  fully  complied  with  the  terms  of 
the  contract.  The  lease  did  not  stipulate 
for  the  operation  of  the  well,  and  the 
court  cannot  make  a  better  contract  for 
the  plaintiff  than  he  made  for  himself. 
As  the  test  well  was  not  on  plaintiff's 
land,  he  had  no  interest  in  the  profits  to 
be  derived  from  its  operation,  unless  it 
should  have  been  indirectly,  and  such  in- 
direct benefits  arising  from  operations 
upon  the  lands  of  another,  to  be  avail- 
able must  be  expressly  stipulated  for,  as 
they  cannot  he  implied. 

Lastly,  it  is  urged  that,  under  the  cir- 
cumstances of  liii.>  ca:>e.  plaintiff  should 
have  had  the  privilej;e  ot  making  a  sec- 
ond locaticni  of  the  place  for  the  drilling 
of  the  well  on  his  land,  ami  that  as  the  five 
years  had  elapsed  al  the  time  of  the  trial, 
the  lease  had  expired  by  il.s  own  limita- 
tion, and  judgment  should  have  been 
given  in  f^vor  of  i)laintilT. 

As  a  general  rule,  only  one  loca- 
tion is  perniitled,  and  we  sc-e  nothing  in 
this  case  to  warrant  a  departure  from 
this  rule.  The  defendant  had  conniRMU  ed 
acting  n|>on  the  selectic»ii  made,  and  he 
had  a  right  to  insist  that  there  should  he 
no  change.  If  a  second  selection  had 
been  granted,  a  third  might  have  been 
demanded.  The  circuit  court  was  right 
in  holding  him  to  his  first  location. 


As  to  the  expiration  of  the  five  years, 
the  rule  is  that  where  a  party  is  pre- 
vented from  performing  his  contract  by 
injunction  wrongfully  obtained,  he  shall 
at  the  end  of  the  litigation  have  as  much 
time  in  which  to  perform  as  still  remained 
at  the  date  of  the  injunction,  the  rights 
thereafter  to  be  the  .same  as  they  would 
have  been  in  case  no  injunction  had  been 
issued.  In  short,  the  time  between  the 
i.ssuing  of  the  wrongful  injunction,  and 
the  ending  of  the  litigation  is  not  re- 
garded, and  cannot  be  counted  to  the 
detriment  of  the  enjoined  part}-.  To 
hold  other\vise  wotdd  permit  a  man  to 
profit  by  his  own  wrong.  This  principle 
has  been  carried  so  far  as  to  estop  a  party 
from  availing  himself  of  the  statute  of 
limitations.  Treasurer  v.  Marlin,  50 
Ohio  St.,  197. 

But  it  is  urged  that  as  defendant  in 
error  claimed  the  right  to  oi>erate  all  of 
the  three  forty-acre  tracts  in  ca.se  oil  or 
gas  should  be  found,  when,  in  fact,  he 
was  entitled  to  operate  only  one  of  them, 
that  he  was  in  the  wrong  in  his  claim, 
and  that  for  aught  that  appears,  the  in- 
junction would  not  have  been  applied  for 
or  granted  in  case  he  had  claimed  only 
forty  acres. 

The  findings  of  fact  .show  that  the  de- 
fendant in  error  did  not  know  of  this  in- 
terlineation as  to  the  forty  acres,  and  sup- 
posed that  he  was  entitled  t(^  the  whole 
one  hundred  and  twenty  acres,  as  shown 
by  the  record.  Plaintiff,  in  error  had  full 
knowledge  of  the  fact  that  only  forty 
acres  were  granted,  and  he  was  first  in 
the  wrong  by  making  his  claim  for  an 
injunction  too  bn^ad.  Had  he  truly 
stated  the  facts  in  his  ]ietition  as  to  the 
forty  acres,  and  thus  called  the  attention 
of  defendant  to  the  error  in  the  record, 
it  is  not  likely  that  any  defense  would 
liave  been  made,  and  the  well  would  have 
been  drilled  within  the  ^\q  years.  The 
litigation  and  conse<|uent  delay,  were 
therelore  caused  by  ]ilainli fi".  in  know- 
ingly and  wrongfully  covering  too  nuich 
lertitory  by  his  injunction,  and  not  by 
the  defense  thus  made  without  knowledge 
of  the  mi.stake  in  the  record.  There  is 
therefore  nothing  to  take  the  case  out  of 
the  general  rule  in  such  cases. 

Judgment  affirmed. 

(To*  appear  in  52  Ohio  St.) 


588 


OHIO  LEGAL  NEWS. 


JUSTICE'S  JURISDICTIOir. 

[Supreme  Court  of  Ohio.] 

Lewis  et  al.  v.  Bancroft. 

fusHce  of  the  peace— Jurisdiction  as  to  a  bill 
of  exceptions. 

Unless  the  party  requiring  time  to  prepare 
a  bill  of  exceptions  in  a  trial  before  a  justice 
of  the  peace,  informs  the  justice  during  the 
trial  that  he  requires  such  time,  and  the  jus- 
tice thereupon  appoints  a  time  when  the  same 
shall  be  settled  and  signed,  not  more  than  five 
days  from  the  day  of  trial,  the  justice  loses 
jurisdiction,  and  cannot  thereafter  within  the 
five  days,  on  application  of  the  party,  sign  and 
allow  such  bill  of  exceptions. 

(Decided  May  14. 1895.) 

Error  to  the  circuit  court  of  Portage 
county. 

Henry  Bancroft  brought  an  action 
against  Addison  Lewis  and  Mary  Lewis 
for  the  recovery  of  fifty  dollars  before  a 
justice  of  the  peace.  Trial  was  had  and 
the  justice  instructed  the  jury  to  bring 
in  a  verdict  for  the  defendants,  which 
was  done.  After  the  entry  of  judgment 
on  the  docket  on  the  2d  day  of  October, 
1891,  the  docket  entries  are  as  follows: 
*'  Plaintiff  gives  notice  to  file  bill  of 
exceptions;  no  time  agieed  upon.  Octo- 
ber 6,  1891,  plaintiff  appeared  by  his 
attorney  and  gives  notice  that  he  would 
file  a  bill  of  exceptions,  October  7,  1891, 
at  5  o'clock  p.  M. 

"October  7,  1891,  5  o'clock  p.  m.,  plain- 
tiff appeared  by  his  attorneys  and  filed 
the  following  bill  of  exceptions.  Attor- 
ney for  defendant  not  present.'*  Then 
follows  a  bill  of  exceptions  signed  by 
the  ju.stice  of  the  peace. 

On  petition  in  error  the  court  of  com- 
mon pleas  reversed  this  judgment  and 
returned  the  case  for  trial,  as  upon 
appeal  to  which  defendants  excepted. 
Plaintiff  filed  his  petition  in  the  common 
pleas,  and  defendants  failing  to  plead,  a 
jury  was  waived,  trial  had  to  the  court 
and  judgment  rendered  in  favor  of 
plaintiff  for  the  sum  of  forty  dollars 
and  costs. 

Thereupon  defendants  below  filed 
their  petition  in  error,  claiming  that  the 
court  of  common  pleas  erred  in  revers- 
ing the  judgment  of  the  justice  of  the 
peace,  and  as  ground  of  error  alleged 
that  the  pretended  bill  of  exceptions 
was  not  allowed  by  the  justice  so  as  to 


make  it  a  .part  of  the  record.  The 
circuit  court  affirmed  the  judgment,  and 
thereupon  a  petition  in  error  was  filed 
in  this  court  to  reverse  the  judgment  of 
the  circuit  court,  as  well  as  the  judg- 
ment of  the  common  pleas,  and  to 
affirm  tlie  judgment  of  the  justice  <^ 
the  peace. 

George  P,  Hunter^  for  Plaintiffis  in 
Error. 

B,  A,  Derthick,  for  Defendant  in 
Error. 

By  the  Court. 

Section  6365,  Revised  Statutes,  pro- 
vides as  follows :  '*ln  all  cases  beifore  a 
justice  of  the  peace,  whether  tried  by  a 
jury  or  by  the  justice,  either  party  shall 
have  the  right  to  except  to  the  opinion 
of  the  justice  upon  any  question  of  law 
arising  during  the  trial  of  the  cause  ; 
and  when  either  party  shall  allege  such 
exception,  it  shall  be  the  dut>'  of  the 
justice  to  sign  a  bill  containing^  such 
exceptions,  if  truly  alleged,  with  the 
point  decided,  so  that  the  same  may  be 
made  a  part  of  the  record  in  the  cause ; 
and  whenever  either  party  during  the 
trial  shall  require  time  to  prepare  his 
bill  of  exceptions,  the  justice  shall 
appoint  a  time  when  the  same  shall  be 
settled  add  signed,  fiot  more  than  five 
days  from  the  day  of  trial." 

The  docket  entry  does  not  show  that 
plaintiff  below  during  the  trial,  or  even 
at  the  close  thereof,  required  time  to 
prepare  his  bill  of  exceptions  and  no 
time  was  appointed  by  the  justice  when 
the  bill  of  exceptions  should  be  settled 
and  signed.  In  such  case  the  justice 
has  no  further  jurisdiction  after  the 
close  of  the  trial  and  the  departure  of 
the  parties,  to  afterward  settle  and  sign 
a  bill  of  exceptions,  and  a  bill  of  excep- 
tions so  signed  and  filed  does  not  become 
a  part  of  the  record  and  should  be  disre- 
garded by  the  reviewing  court.  With- 
out the  bill  of  exceptions  there  was  no 
error  in  the  judgment  of  the  justice  of 
the  peace,  and  that  judgment  should 
have  been  affirmed.  The  judgments  of 
the  circuit  court  and  of  the  court  of  com- 
mon pleas  are  therefore  both  reversed, 
and  the  judgment  of  the  justice  of  the 
peace  affirmed. 

Judgment  reversed. 

(To  appear  in  52  Ohio  St.) 
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numbers  of  tne  part  devoted  to  the  Lboal  NBwato 
the  beginning  of  the  subscription  year  will  be  sup- 
plied ii  desired;  but  no  advance  sheets  of  the  Ohio 
UeeiMons  will  be  supplied  back  of  the  commencement 
of  the  current  volume. 

Vol.  3  ol  Ohio  Decisions  begins  May  4,  1805. 

Bound  Volumes. 

Bound  copies  of  Vol.  1  and  Vol.  2  of  the  Ohio  Decis- 
ions can  be  had  at  S!.50  per  volume,  if  bound  iu  full 
sheep,  or  *:J  00  per  volume  in  half  sheep. 

Bound  volumes  of  Vol.  1  Ohio  Legal  News  (Toledo 
Legal  Ncwn)  will  be  furuibhed  at  :2  0U  per  volume. 

Bound  ccipies  of  any  volume  of  Ohio  Decisions,  or  of 
the  Lrgal  News  will  be  neut  in  exchange  for  the  ad- 
vance Hhcets,-  at  (1.00  per  volume  in  full  shtep  or  75 
cents  in  half  sheep. 

Misfttug  humbers  of  Legal  News  or  Ohio  Deci^ons, 
10  cents  each. 


Entered  at  the  Postoflice,  Norwalk,  Ohio,  as  second 
class  matter. 


SATURDAY,  JUNE  29.  !«». 


OOMMUiriCATiONS  SOLICITED. 

Contritmiions^  items  of  news  about  courts 
judges  and  lawyers;  queries  or  comtnents; 
criticisms  on  various  law  questiofis;  addresses 
on  legal  topics,  or  discussions  upon  points  of 
interest,  as  well  as  important  decisions,  are 
solicited  from  members  of  the  bar  and  those 
interested  i^  legal  proceedings. 


Attortiejs  shoii]d  bear  in  mind  the  State  Bar 
Association  meeting  at  Put-in-Bay.  July  17,  18 
and  19.  Plans  have  been  made  for  a  meeting 
of  unusual  interest.  Every  lawyer  should  be 
on  hand. 


VOL  n,  omo  DsasiONS. 

Volume  two  of  the  Ohio  Decisions  is  now 
complete  and  we  are  enabled  to  make  a  state- 
ment of  its  contents.  The  number  of  cases  in 
the  volume  is  as  follows : 

Circuit  Court  Decisions ,.  114 

Common  Pleas  Decisions. 60 

Cincinnati  Superior  Court  Decisions. 15 

Probate  Court  Decisions 8 

Total  decisions 197 

This  volume  contains  the  decisions  rendered 
to  June  1,  over  one-half  of  which  have  not 
yet  made  their  appearance  in  any  rival  publi- 
cation. The  number  of  cases  which  have  been 
given  only  in  this  report,  are  as  follows : 

Circuit  Court  Decisions 64 

Common  Pleas  Decisions 30 

Cincinnati  Superior  Court  Decisions.^ 9 

Probate  Court  Decisions.. 7 

Total  decisions 100 

This  extra  matter  secured  by  out  subscribers 
is  more  than  equivalent  to  one  volume  of  Cir- 
cuit Court  Reports. 

In  Vol.  I  and  Vol.  II  of  Ohio  Decisions  ai  e 
ninety-eight  circuit  court  cases  not  published 
in  the  Circuit  Court  Reports,  enough  to  make 
an  additional"  circuit  court  volume,  and  it  will 
require  more  than  a  year  to  copy  them,  for  our 
Columbus  cotemporary  has  not  yet  got  through 
taking  the  cases  from  the  Toledo  Legal  News. 

During  the  time  additional  volumes  are  be- 
ing made  for  subscribers  to  the  Bulletin  from 
cases  taken  from  the  Ohio  Decisions,  for  which 
an  extra  dollar  a  volume  is  charged  by  the  Co- 
lumbus editor,  we  will  be  getting  still  farther 
ahead,  and  our  subscribers  will  receive  all  the 
decisions,  fresh,  and  for  simply  three  dollars  a 
year,  and  but  two  volumes  to  bi .  d  instead  of 
six. 

The  Ohio  Decisions  must  be  in  the  library 
of  every  Ohio  lawyer  who  wants  to  have  the 
latest  decisions  promptly,  and  all  of  them. 


Volume  two  of  Onto  Decisions  will  be 
ready  for  delivery  by  July  5.  Our  subscribers 
who  desire  to  do  so  can  exchange  with  us  the 
advance  sheets  sent  out  weekly  as  a  supple- 
ment to  the  Ohio  Legal  News  for  bound  vol- 
umes, at  a  difference  of  the  cost  of  binding. 
Yhose  who  send  us  the  advance  sheets  post- 
paid, and  $1.00,  will  be  furnished,  prepaid,  a 
volume  bound  in  full  sheep,  or  lor  To  cents  a 
volume  in  half  sheep. 

Supreme  court  lias  ailjcjurned  to  Sept.  'IX 
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A  bill  was  last  winter  introduced  into  the 
legislature  of  Wisconsin  to  establish  what  waa 
to  be  called  a  "Court  of  Conciliation/'  which  was 
designed  to  enable  neighbors^ to  settle  their 
disputes  without  the  great  expense  of  a  law- 
suit The  bill  was  considered  visionary  and  im- 
.  practicable,  and  was  not  favorably  received* 
which  aggravated  the  Senator  who  introduced 
it  so  that  he  felt  compelled  to  deliver  a  general 
denunciation  of  lawyers.  Several  of  the  lawyers 
in  the  Senate  were  moved  to  defend  their  pro- 
fession. Among  other  things  one  of  them  said: 
"  With  all  due  respect  to  men  of  all  vocations' 
on  the  floor  of  this  Senate,  I  will  venture  the 
assertion,  without  fear  of  contradiction,  that  the 
American  Bar  is  the  intellectual  aristocracy  of 
this  country/' 

The  funeral  of  the  late  Circuit  Judge,  H.  B. 
Woodbury,  occurred  at  Jefferson  on  Friday  last 
and  was  very  largely  attended,  attorneys  and 
oflficials  from  most  of  the  ten  counties  in  the 
seventh  judicial  circuit  being  present.  Rev, 
E.  J.  Craft,  of  Grace  Episcopal  Church,  Cleve- 
land, delivered  a  touching  sermon.  The  rich 
fcasket  inclosing  the  remairs  was  half  hidden 
with  floral  creations  from  present  and  absent 
friends.  The  honorary  pall-bearers  were  Judges 
Frazier,  Laubie,  Caufield,  Tuttle,  Howland  and 
Sherman;  the  pall* bearers,  Messrs.  Edward  H. 
Fitch,  Walter  M.  Kellogg,  Edmund  C.  Wade. 
Alfred  F.  Galpin,  Newton  L.  French,  and 
William  H..Ruggles.  The  interment  was  in 
the  cemetery  where  rest  the  ashes  of  Wade, 
Giddings,  and  others  less  celebrated. 


During  the  gubernatorial  campaign  in  Penn- 
sylvania last  year,  Frank  J.  O'Connor,  a  Demo- 
cratic speaker,  in  a  speech  declared  that  when 
General  Hastings,  the  Republican  candidate 
went  to  Johnstown,  immediately  after  the  flood, 
to  take  charge  of  the  relief  work,  he  was  a 
bankrupt,  but  that  after  he  had  finished  his 
labors  at  Johnstown  he  had  purchased  himself 
a  beautiful  home  and  bought  sixty  thousand 
dollars*  worth  of  bonds.  General  Hastini^s 
brought  suit  against  O^Connor,  demanding  fi I ty 
thousand  dollars  for  libel.  The  case  came  to 
trial  last  week,  and  after  General  Beaver,  who, 
as  Governor  of  Pennsylvania,  appointed  Hast- 
ings to  take  charge  of  the  relief  work  at  Johns- 
town, bad  testified  that  every  dollar  contributed 
by  the  public  ha<!  been  accounted  for  and  prop- 
erly expended,  the  defendant  aske<l  permission 
to  plead  guilty.    The  plea  was    accepted,  and 


O'Connor  confessed  judgment  in  the  sam  of 
three  thousand  dollars  in  fovor   of  General 

Hastings. 

Kentucky  is  soon  to  enjoy  the  novelty  of  a 
woman  jury  trying  the  suit  of  a  man  for  breach 
of  promise  against  a  woman.  A  few  weeks  ago 
W.  C  Stivers,  a  widower  «nd  proeperons  fanner 
of  Garrard  county,  instituted  proceedings  for 
damages  for  breach  of  promise  and  named  as 
defendant  Miss  Katherine  West,  a  school 
teacher  of  25  years.  He  averred  that  he  had 
proposed  and  been  accepted  and  that  even  the 
day  of  the  wedding  had  been  set  when  she  re- 
fused to  fulfill  hex  contract  Plaintiff  Stivers 
promises  to  introduce  love  letters  to  support 
his  case.  The  judge  before  whom  the  case 
will  be  tried  is  M.  C  Sanfley,  of  the  Garrard 
circuit  bench.  Judge  Sanfley  says  he  will  try 
the  case  before  a.  woman  jury,  which  he  can  do 
under  the  new  constitution.  Judge  Sanfley  says 
if  he  is  unable  to  obtain  a  jury  in  Garrard 
county  he  will  send  to  Mercer  county  for  one. 
He  believes  the  plaintiff  will  secure  as  fair  treat- 
ment as  a  woman  would  before  a  man  jury. 

When  we  purchased  the  Legal  News,  in 
September,  1894,  we  announced  that  in  onr 
judgment  there  was  plenty  of  room  for  a  live 
legal  paper  in  Ohio,  as  only  a  small  portion  of 
the  field  was  being  covered  by  the  one  exist- 
ing publication.  A  few  weeks  later  we  re- 
ferred to  the  comparatively  small  number  of 
decided  cases  that  had  then  been  published, 
owing  to  a  lack  of  enterprise  in  the  absence  of 
stimulating  competition.  Many  important 
cases  were  being  constantly  lost  to  the  pro- 
fession, because  no  interest  was  shown  in  <ie- 
curing  them. 

It  is  quite  likely  that  the  bar  has  noticed  a 
change.  Since  our  advent  into  this  field,  we 
have  secured,  and  published  in  advance  of 
others,  a  great  many  new  cases,  that  the  Kir' 
would  never  have  seen  had  we  not  been  in  the 
business.  We  have  forced  our  cotenipor.try 
to  print  three  volumes  a  year,  where  he  got 
enough  cases  before  for  but  one  volume,  and 
although  most  of  the  decisions  for  his  two 
new  volumes  arc  taken  by  him  from  our  pages, 
yet  his  three  volumes  do  not  cover  the  work, 
as  we  have  issued  other  cases  enough  that  he 
does  not  get,  to  make  more  than  another  vol- 
ume of  the  size  he  has  adopted. 

The  good  work  will  be  continued.  Our  sub- 
scribers will  continue  to  get  for  $8.00  a  >*ear, 
fifty  per  cent  more  caises  than  others  are  offer- 
ing for  ^.00. 
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On  June  2,  J.  H.  Bailey,  traveling  salesman 
for  Conroy  &  Co.,  of  Indianapolis,  was  ar- 
rested in  Hamilton  for  selling  goods  for  his 
principal  for  future  delivery  without  a  city 
license.  The  United  States,  in  a  habeas  corpus 
case,  declared  the  ordinance  of  the  city  of 
Hamilton  a  violation  of  the  interstate  com- 
merce law,  and  also  contrary  to  the  third 
clause  of  section  8  of  the  constitution  of  the 
United  SUtes. 


An  Ohio  lawyer  recently  objected  to  a  China- 
man's testifying  in  a  case  because  he  was  not  a 
Christian.  He  contended  that  the  Chinaman 
must  be  required  to  take  the  oath  in  the  man- 
ner and  form  made  and  provided  in  such  cases 
by  the  celestials.  This  is,  that  a  chicken  be 
beheaded  and  that  the  witness  be  required  to 
asseverate  that  a  like  fate  would  befall  him  if 
he  did  not  tell  the  truth.  The  judge  thought 
this  was  carrying  the  matter  too  far,  and  the 
Chinaman  was  sworn  in  the  usual  way. — Green 
Bag. 

Tom  L.  Johnson  and  his  associates  in  the 
Citizens*  Railway  Company,  of  Detroit,  stand 
accused  of  improperly  handling  the  funds 
of  the  company,  of  using  the  fun^s  il- 
legally in  influencing  legislation,  and  of 
general  mismanagement  In  addition  to 
this  the  petitioners,  representing  one  hun- 
dred thousand  dollars  in  stock,  have  said  that 
the  Citizens'  street  railway  is  insolvent,  and 
they  have  applied  for  a  receiver  to  protect  their 
interests.  The  petition  charges  that  the  funds 
of  the  company  have  been  misapplied  and 
squandered,  that  Tom  Johnson  has  purchased 
of  Tom  Johnson  rails  of  greater  weight  than 
necessary,  thereby  increasing  the  cost  and 
squandering  the  company's  money;  that  it  has 
purchased  land  of  Johnson  at  an  exorbitant 
price.  The  petition  also  avf  rs  that  Johnson  and 
the  company  are  now  endeavoring  to  float  seven 
millions  of  bonds  on  a  mortgage  of  the  com- 
pany, which  has  a  floating  debt  of  nearly  a 
million,  and  that  the  whole  road  could  be 
rebuilt  for  less  than  two  millions. 

Pack,  the  petitioner,  charges  that  the  entire 
scheme  was  devised  for  the  purpose  of  freezing 
out  the  original  stockholders,  and  if  the  prop- 
erty is  sold  for  the  seven  millions  the  bonds 
can  never  be  paid.  He  also  charges  that  the 
company  is  bankrupt,  and  its  assets  are  not 
sufiicient  to  liquidate  its  debts.  On  these 
grounds  the  petitioner  asks  a  receiver  to  pro- 
tect himself  and  his  associates.  The  filing  of 
the  suit  has  caused  the  greatest  sensation  at 
Detroit. 


VIVB  BRAIirSI 

He  was  a  corporation  lawyer,  a  regular  top^ 
sawyer. 
He  worked  for  corporations  day  and  night; 
Their  cases  he  defended,  and  all  their  lawsx 
amended. 
By  legislation  in  and  out  of  sight 

The.re  was  nothing  too   intricate  for  him  in' 
time  to  pick  it. 
In  the  Complicated  statutes  of  his  day; 
He  rubbed  a  little  soap  on  each  law-lock  which' 
flew  open 
On  pliant  hinges  this,  or  t'other  way. 

For  the  hinges  hung  obedient  for  this  or  that ' 

expedient 

A  change  of  way  depended  on  the  fee<; 

On  the  requisite  petition  to  uttermost  demni- 

tion 

He'd  fling  a  corporation  with  vast  ease. 


The  supreme  court  issued  an  order  on  Thurs- 
day compellingthe  P.,C.,C.  &  St.L.Railway  com- 
pany to  vacate  the  Eggleston  avenue  property, 
in  Cincinnati  within  one  hundred  and  twenty 
days.  The  land  at  present  occupied  by  the  com- 
pany is  canal  property  belonging  to  the  state.- 
By  the  order  issued  the  company  will  be  com- 
pelled to  remove  its  tracks,  depots  and  all  other 
buildings  and  property  occupying  the  ground.. 


The  supreme  court,  in  the  celebrated  case 
growing  out  of  the  schism  in  the  United 
Brethren  Church,  and  in  the  suit  entitled 
Haffecfc  Floyd  v.  D,  L,  Rike,  decided  in 
/avor  of  Rike,  -who  represented  the  liberal 
party  not  opposed  to  secret  societies. 
The  specific  property  involved  was  the  United 
Brethren  publishing  house  at  Dayton,  valued 
at  $200,000.  The  decision,  however,  has  a  wider 
scope,  and  practically  settles  to  which  faction 
all  of  the  church  property  in  the  state  belongs. 


The  following  candidates  from  the  Ohio  Nor; 
mal  university  were  admitted  to  the  bar  by  the* 
supreme  court  on  Thursday : 

Alvah  L.  Baker,  Elkton,  O. ;  E.  A.  Brown,- 
East  Ringgold,  O. ;  K.  D.  Bloom,  North  Balti- 
more, O. ;  Charles  B.  Brown,  Hicksville ;  Ray 
S.  Bates,  West  Mansfield;  F.  K.  Cherrington, 
Durgan;  Eli  N.  Fair,  Baltic;  S.  D.  Fess.  Ada; 
Charles  Gerhardt,  Nebraska;  I.  Ross  Hazen, 
Lisbon  ;  William  Klinger,  Lima ;  G.  T.  Moore, 
OzJ^rk  ;  V.  H.  Mowls,  Oneida  Mills ;  Charles  H. 
Maxwell,  Delaware ;  M.  U.  McCarthy,  Toledo ; 
G.  H.  Quail,  Kirby ;  George  H.  Rose,  Glouster  j 
J.  Alan  Rose,  Fremont;  J.  O.  Roth,  Ada;  Lodge 
Riddle,  North  Jackson  ;  J.  E.  Shatzel,  Bowling 
Green:  William  L  Sampson,  Mt  Blanchard; 
F.  H.  Smith,  Columbus ;  James  H.  Shriver, 
Ada ;  Robert-  Thompson,  Malvern ;  Jasper 
Jerome  Welty,  Ada ;  James  E.  Wert,  Leniert ; 
L.  P.  Wilson,  London ;  Levi  G.  Wilson,  Ada, 
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Governor  McKinley,  on  Tuesday,  appointed 
Hon.  J.  B.  Burrows,  of  Painesville,  a  judge 
of  the    circuit   court    of  the    seventh   judi- 

.  cial  circuit  until  his  successor  is  elected  and 
qualified,  vtce  Judge  H.  B.  Woodbury,  deceased. 
The  news  of  the  appointment  was  received  at 
Painesx-ille  with  every  manifestation  of  pleas- 
ure. Many  congratulatory  messages  were  re- 
ceived. The  same  evening  about  five  hundred 
of  his  fellow  citizens  called  at  his  residence  on 
State  street,  headed  by  the  Citizens'  band,  and 
gave  him  a  complimentary  serenade.    General 

'J.'S.  Casement  presided,  and  introduced  Judge 
Burrows,  who  returned  thanks  for  the  friendly 
visit  of  his  neighbors..  Speeches  were  also 
made  by  Theodore  Hall.  Judge  W.  P.  Howland, 
George  W.  Alvord,  and  Senator  J.  C.  Burrows, 
of  Michigan,  who  is  the  guest  of  his  br(»ther. 
The  appointment  is  regarded  by  political 
frieuds  and  foes  alike  as  an  eminently  fit  one, 
and  Captain  Burrows'  associates  at  the  bar  are 
very  enthusiastic  over  it. 


The  supreme  court,  on  Thursday,  declared 
the  direct  inheritance  tax  law  to  be  uncoUstitu- 
tioual 

The  law  was  passed  during  the  last  session 
of  the  legislature  and  was*  known  as  the  Hi«rd 
layir.  It  imposed  a  tax  of  1  per  cent  on  all  in* 
Merited  property  in  excess  of  $20,000  and  under 
$50,000 ;  one  and  one-half  per  cent  on  all 
amounts  between  $50,000  and  ^100,000,  and  so 
on  until  the  mfixinium  rate,  live  per  cent,  was 
assesseil  on  all  legacies  amounting  to  $1,000,- 
000,  or  more. 

The  case  came  to  the  supreme    court  on 

error  to  the  circuit  court  of  Hamilton  county 

and  was  entitled :    '*The  State  of  Ohio  ex  rei. 

J^rosecuting  Attorney  John    C,  Schwartz   v. 

,  Howard  Ferris"^ 

In  the  distribution  of  property  under  the 
-will  of  George  K.  Duckvorth,  of  Cincinnati, 
Judge  Ferris  took  no  notice  of  the  law  and  re- 
Insed  to  certify  the  appraisement  of  the  estate 
to  the  auditor.  Prosecuting  Attorney  Schwartz 
began  mandamus  proceedings  against  Judge 
Ferris  to  compel  him  to  make  the  certification. 
The  prosecuting  attorney  was  defeated  in  com- 
mon pleas  court  and  likewise  in  circuit  court. 
Judge  Minshall  dissented  from  the  opiiiion. 

This  is  one  of  the  acts  passed  by  the  last 
general  assembly  to  raise  much  needed  rev- 
enue to  support  state  institutions.  Its  failure 
will  he  a  disappointment  to  those  who  have 
hoped  to  avoid  the  necessity  of  increasing  the 
state  levy. 


The  supreme  court  of  Indiana  Yuba  dealt  a 
blow  to  gambling  horse  races  by  sustaining  the 
law  which  was  enacted  to  prohibit  winter  rK- 
ing  at  the  Roby  running  tnuik.  Under  tbst 
decision  races  can  be  run  but  fifteen  days  oat 
of  every  forty-fiv^  and  only  in  tlie  summer 
season.  Inasmuch  as  the  track  is  owned  and 
patronized  mainly  by  Chicago  gamblers  the  de- 
cision will  have  a  good  ^effect 


Representatives  of  the  twenty-three  leading 
anti-Bell  telephone  companies  of  the  conntzy 
met  at  Pittsburg  on  Monday,  and  perfected  the 
organization  of  the  National  Independent  Tele- 
phone company  of  the  United  States.  Plans  for 
carrying  on  the  fight  against  the  Bell  com- 
pany were  considered  and  committees  weie  ap- 
pointed to  push  the  cheapen  telephone  service. 
The  new  company  is  the  joining  of  forces  of 
all  the  men  now  interested  in  the  manufactue 
and  installation  of  independent  telephones, 
and  a  capital  approximating  $50,000,000  is  rep- 
resented by  the  men  who  are  in  the  movement, 
which  very  nearly  equals  the  amount  that  the 
fiell  company  is  owner  of.  Backed  by  this 
money,  and  led  by  bi:ainy  men,  they  expect  to 
put  up  such  a  strong  fight  in  the  field  of  tel- 
ephone service  that  the  Bell  company,  which 
has  for  so  long  been  master  of  the  situation, 
will  be  compelled  to  haul  in  its  banner,  which 
will  mean  the  reduction  of  the  present  rates 
to  telephone  users. 


SUPRSKS  COURT  PR0CKEDIH6S. 
Oftfcial  Report  of  Caaea  Decided. 

Thursday,  /une  f7, 1895. 


General  Docket. 

2976.  The  Lake  Shore  and  Michigan  Soatbem 
Railway  Company  v.  Harvey  H.  Piatt  et  al.  tu- 
cas  county, 

Shauck,  J. 

A  conveyance  of  lands  situated  upon.a  nav- 
igable stream,  the  description  being  by  cbaises 
and  distances  from  a  fixed  monument  and  es- 
tablishing a  boundary  line  coin^dent  with 
the  line  of  navigation,  conveys  the  grantor's 
title  as  far  as  the  centrail  thrieaa  of  the  stream. 

Judgments  of.  the  circuit  cburt  and  the  cooft 
of  common  .pleas  reversed,  and  judgment  for 
plain tiiF  i n  error. 
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3001.  Halleck  Floyd  et  sA.  v.  David  I^  Rike 
et  al.  Error  to  the  circuit  court  of  Montgom- 
ery county.  The  case  has  been  fully  and  ex- 
haustively considered  in  the  opinion  of  l^e 
circuit  court  as  announced  by  Shsarsr,  J., 
/?iJke  ei  at.  v.  Floyd  et  at.,  6  O.  C.  C,  Rep.,  80.  We 
fully  affirm  the  reasoning  of  the  court,  and  the 
conclusioYis  there  renoered.  Judgment  af- 
firmed.   Shaucr,  J.,  did  not  sit  in  the  case. 

3329.    The  C.  &  E.  Railway  Company  et  al.  v. 
Thomas  J.    Williams.    Error   to   the   circuit 
court  of  Peny  county. 
Spbar,  J. 

An  owner  of  land  who  sells  to  a  railroad 
company  a  ri^ht  of  way  for  its  road  by  a  writ- 
ten contract  in  which  the  de^ription  of  the 
land  is  indefinite,  and  after  th^  road  is  con- 
structed, accepts,  with  full  knowledge  of  the 
facts  and  without  objection,  the  compensation 
agreed  to  be  paid,  and  acquiesces  for  a  period 
of  six-years  in  the  occupancy  by  the  company 
of  the  right  of  way  on  which  the  road  is  so 
constructed,  is  estopped  to  de.ny  that  such  lo- 
cation is  the  location  originally  agreed  upon 
and  to  demand  additional  compensation. 

Judgments  reversed  and  action  dismissed. 

4242.  The  Ohio  Pennsylvania  Coal  Com- 
pany V.  Alexander  G.  Smith,  Admr.  Error  to 
the  circuit  court  of  Columbiana  county. 

By  thk  (iouRT. 

A  pending  action  to  recover  damages  for  in- 
juries caused  by  the  negligence  of  the  defend- 
ant does  not  abate  by  the  death  of  the  plain- 
tiff. 

Judgment  affirmed. 

4282.  The  City  of  Cincinnati  v.  The  Cincin-: 
nati  Gas  Light  and  Coke  Company.  Error  to 
the  circuit  court  of  Hamilton  county. 

BURKET,  J. 

1.  A  contract  binds  a  ga&  company  to  fur- 
nish to  a  city  "  such  quantity  of  gas  as  may  be 
required  by  the  city  council  for  public  lamps 
at  two-thirds  of  the  lowest  averaged  price  at 
which  gas  shall  or  may  be  furnishra  to  private 
individuals  in  the  cities  of  New  Orleans,  Balti- 
more, New  York,  Louisville,  and  Pittsburgh ; 
Heid^  That  this  means  the  lowest  cash  price  in 
each  city,  averaged  by  adding  together  such 
lowast  cash  prices,  and  dividing  the  amount 
by  five ;  two*  thirds  of  the  quotient  will  be  the 
price  to  be  paid  by  the  city  to 'the  gas  com- 
pany under  the  contract. 

2.  The  practical  construction  placed  i|poh  a 
contract,  in  the  performance  thereof,  by  the 
parties  who  made  it,  should,  in  case  of  doubt, 
have  great  weight  in  its  construction  bv 
courts :  but  the  construction  placed  upon  sucn 
contract  by  the  successors  of  those  who  made 
it,  or  by  public  officers,  is  entitled  to  much  less 
weight  I 

3.  A  payment  made  by  reason  of  a  wrong 
construction  of  the  terms  of  a  contract,  is  not 
ttadeundera  mistake  of  fa<?t,  but  un'ler  amis-  ' 
^ke  of  law,  and  if  Voluntary  cannot  be  re- 
covered back. 

.  4.    A  payment  made  "  upon  (oiuiitiou   that 
It  shall  m  no  respect  affect  any  claim  b\'  either  1 


party  concerning  any  matter  now  in  dispute 
m  relation  to  the  proper  construction  or  the 
clause^  in  the  contract  with  regard  to  the 
charge  for  gas,"  is  voluntary,  and  cannot  be. 
recovered  back. 

Judgment  reversed. 
.  Spbar,  J.,  dissents  from  the  first  paragraph  • 
of  the  syllabus,  and  from  the  judgment    .. 

MiNSHAix,  C.  J.,  dissents  from  the  reversal. 

9465.  John  Young  V.  Theodore  Shallenber- 
ger  et  at  Error  to  the  circuit  court  of  Faif - 
neld  county. 

WlLUAMS,  J. 

1.  A  bill*  of  exceptions  to  be  available  must 
be  perfected  and  filed  is  accordance  with  the 
provisions  of  the  statute  in  force  at  the  time, 
and  within  the  period  allowed  b>  the  court 
Under  the  amendment  of  March  22,  1^2,  oT 
section  5298,  of  the  Revised  SUtutes,  the  bill 
must  be  filed  within  such  time  as  maybe  fize4 
by  the  court,  not  exceeding  fifty  da3^  **  beyond 
the  date  of  overruling  the  motion  fot  a  new 
trial." 

2.  The  right,  or  cause  of  a  proceeding  in 
error,  accrues  at  the  time  of  the  rendition  c^ 
the  judgment ;  and,  under  section  6723,  of  the 
Revised  Statutes,  such  proceeding  must  be 
commenced  within  six  months  from  that  time ; 
if  commenced  thereafter,  the  court  acquires  no 
jurisdiction  of  the  case,  and  the  petition 
should  be  dismissed. 

3.  When  a  general  verdict  is  returned  by 
the  jury,  the  clerk  is  authorized  by  section\. 
6326,  oi  the  Revised  Statutes,  to  enter  judg- * 
ment  upon  it,  unless  *'the  court  order  the  case 
to  be  reserved  for  future  ar^ment  or  consider-  * 
ation;  and  such  judgment  is  regular  and  valid, 
though  entered  before  the  expiration  of  the 
^statutory  time  for  filing  a  motion  for  a  new 
trial." 

4.  The  overruling  of  a  motion  for  a  new 
trial  is  not  a  final  order  to  which  error  can  be 
prosecuted. 

Judgment  affirmed. 

Bucket  and  Shauck,  JJ.,  dissent 

3004.    Andrew  Jackson     et    al.     v.    Akron 

Brick  Association.    Error  to  the  circuit  court 

of  Summit  county. 

MlNSHAI«L,  C.  J. 

In  contemplation  of  law  an  association  of 
persons  formed  for  an  illegal  purpose,  or  one 
against  public  policy,  is  not  a  partnership. 
Hence,  an  association  formed  for  such  purpose 
catinot,  under  section  5011,  Revised  Statutes, 
sue  in  the  name  adopted  for  the  transactioii  of 
its  business. 

Judgment  reversed  and  cause  reniah^ed  for 
further  proceedings. 

4295.  The  State  of  Oh\o  v.  William  R  John- 
Son.  Exceptions  of  the  ))rusecutin^  attorney 
to  the  ruling  of  the  court  of  common  pleas  of 
Jefferson  county. 

MlNSMALL.  C.  J. 

The  object  ot  sf ctiun  6:}4d.  Rcvistrd  :>tatutes 
is  to  punish  as  \i\  <iilcns«,  the  divcrdion,  appro 
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priation  or  apfilication  of  the  funds  of  a  munic- 
ipal corporation,  or,  of  a  board  of  education, 
by  an  otiicer  or  agent  there  named,  to  a  use 
other  than  that  for  which  the  lunds  were 
raised;  a  conversion  of  the  money  to  his  own 
use  by  such  officer  or  agent,  is  an  cnense  under 
section  6841,  punishing  the  embezzlement  of 
public  money,  and  is  not  within  the  language 
or  spirit  of  the  above  section. 

Exceptions  overruled. 

4495-  Augustus  J.  Frame.  Auditor,  v.  The 
State  of  Ohio  ex  rel.  Stanley  I.  Bean.  Error 
to  the  circuit  court  of  Athens  county. 

By  the  Court. 

In  counties,  other  than  Hamilton,  having,  a 
county  infirmary,  the  revenues  and  fines  re- 
sulting under  what  is  known  as  the  Dow  law, 
on  account  of  business  carried  on  in  ever}* 
township  outside  of  a  municipal  corporation, 
i^ould  oe  distributed  as  follows:  To  the  state 
two-tenths  thereof,  and  to  the  county  poor 
fuhd  all  of  the  remainder. 

Judgment  reversed. 
MiNSHALL.  C.  J.,  dissents. 

42S4.  The  City  of  Cincinnati  v.  Charles  J. 
teaitman.  Error  to  the  circuit  court  of  Ham- 
iton  county. 

Bv  THE  Court. 

The  action  of  the  court  allowing  a  nunc 
j^ro  tunc  order,  showing  that  an  excep- 
tion was  taken  to  the  overruling  of  a  motion 
for  B  new  trial  cannot  be  reviewed  in  a  pro- 
ceeding instituted  simply  to  reverse  such  or- 
der. It  is  not  a  final  order.  The  error,  if  any, 
is  of  no  consequence  unless  a  proceeding  is 
commenced  to  reverse  the  final  judgment  in 
the  action  ;  and  in  such  case,  the  defendant  in 
error  may  insist  on  the  affirmance  of  the  judg- 
^lent  on  the  ground  that  it  is  show«^  by  the 
bill  of  exct^ptions  in  the  record,  that  the  ex- 
ception was  in  fact  taken  to  the  overruling 
Sif  a  motion  for  new  trial.  For  this  reason  the 
ndgnient  of  the  circuit  court  is  reversed,  and 
the  petition  in  that  court  dismissed. 

3*^2.  John  H.  Kissell,  etc.,  v.  The  Incorpo- 
rated \'illage  of  Columbus  Grove.  Error  to 
the  circuit  court  of  Putnam  county.  Judg- 
iaent  affirmed. 

332o.  Struthers,  Wells  &  Co.  v.  C:  H.  Ross 
etal.  Hancock  county.  Judgment  affirmed. 
Burket,  J.,  not  sitting. 

3:i.'^9.  Sylvaims  S.  Ward  et  al.  v.  John  Kib- 
linger  et  al.  Champaign  county.  Judgment 
affirmed. 

4<ill.  The  Pittsburg  and  Wheeling  Coal 
Company  v.  David  Davis.  Belmont  •  county. 
Judgment  anirmed. 

4(V^.S  The  Consolidated  Cambridge  Coal 
Company  v.  John  E.  McClelland,  Auditor. 
Guernsey  county.    Judgment  affirmed. 

4089.    The    Walhonding  Coal   Company   v. 

John  E.  McClelland,  Auditor.  Guernsey  county, 
udgment  ariirnied. 

4;^^.  The  Chicago  and  Ohio  Coal  and  Car 
Co.  V.  America  M.  l*reston,  administratrix:. 
Athens  county.    Judgment  affirmed. 


Motion  Docket 

2451.  The  Isaac  Harter  Co.  v.  H.  B.  Edwards 
Motion  by  defendant  to  strike  from  the  files  I 
the  bill  of  exceptions  in  cause  No.  4361,  on  the  ' 
general  docket  Motion  overruled  for  the  rea-  I 
son  that  it  involves  the  merits  of  the  case  in  ' 
error.  I 

2452.  Christopher  Thiede  v.  The  Pittsbnrjr  ' 
and  Western  Railway  Ca  Motion  by  plaintiff  I 
to  advance  cause  No!  ^4501  on  the  general  ' 
docket  Motion  allowed.  Briefs  to  be  filed  i 
within  rules.  ' 

2453.  Priscilla  B.  Frey  v.  The  City  of  Find-      , 
lay.    Motion  by  plaintiff  to  dispense  with  re- 
producing photo  and  plat  in  printed  record  in      ^ 
cause  No.  4585,  on  the  general  docket   Motion 
allowed,  except  as  to  printing  briefs.    Deman 
for  oral  argument  noted.  ' 

2454.  Frank  McCormick  v.  The  N.  Y.,  L.  E 
&  W.  Railroad  Co.  et  al.  Motion  by  plaintiff 
to  advance  cause  No.  4480,  on  the  general 
docket    Service  by  publication  ordered 

new  Cases. 

Cases  filed  in  supreme  court  since  June  \^ 
1895. 

4592.  George  F.  Arnold  v.  Frank  P.  Yaiiders, 
Error  to  the  circuit  court  of  'Cuyahoga  couiitr. 
P.  H.  Kaiser,  for  plaintiff.  Goulder,  Winjj  ami 
Holding,  for  defendant 

4693.  Henry  Marshall  v.  The  City  of  Woos- 
ter.  Error  to  the  circuit  court  of  \V»ivne 
county.  Critchfield  &  Critchfield  for  plaiii'iff. 
Wm.  C.  Yost  tor  defendant 

4594.  The  Board  of  Education,  Wayne  Town- 
ship V.  Ohio  ex  rel.  Board  of  Education,  Lytlt 
Special  School  District  Error  to  thcdrcnft 
court  of  Warren  county.  Clark  &  Cunning- 
ham for  plaintiff.  Eltzroth  &  Thompson  for 
defendant 

4595.  Abram  K.  Detwiler,  Ad;nr.,  v.  The  City 
of  Toledo.  Error  to  the  circuit  court  of  Lucfl> 
county.  E.  D.  Potter,  Jr.,  A.  F.  Hanson,  King  & 
Tracy  for  p\)ftintifr.  C.  F.  Watts,  J.  H.  Tyler 
8l  D.  R.  Austin  for  defendant 

4596.  Chas.  HoUinger  et  al.  v.  Jacob  Knob- 
loch.  Error  to  the  circuit  court  of  Stark 
county.    D.  F.  Reinvehl  for  plainti'ff. 

4597.  Don  DeWitt  et  al.  v.  Robert  Hender- 
son. Error  to  the  circuit  court  of  Franklin 
county,  W.  B.  Page,  M.  O'Neil,  Jr.,  lor  plaintiff. 
Geo.  W.  Alfred,  J.  C.  L.  Pugh  for  defendant 

4598.  Andrew  J.  Anderson  v.  James  M.  An- 
derson. Error  to  the  circuit  court  of  Jefferson 
county.     A.  H.  Battin  for  plaintifF. 

4599.  Leverett  Tar  bell  v.  Leonard  HLershey. 
Error  to  the  circuit  court  of  Cuyahoga  county. 
W.  C.  Rogers,  N.  M.  Hick  for  plaintiff.  Ever- 
ett &  Weed  fo^:  defendant 

4600.  The  Cincinnati  St  Ry.  Co.  v.  Wm.  V. 
Wright,  Adm.  Error  to  the  circuit  court  of 
Hamilton  county.  Kittrlrtge,  W.  &  S.,  P«- 
ton,  W.  &  B.  for  plaintiff.  J.  W.  Wolfe  &T. 
L.  Michie  for  defendant 

4601.  J.  T.  Adams  on  behalf  of  the  city  of 
Findlay  v.  Geo.  Nemeyer,  Mayor  $.'t  al.    Error 
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to  the  circuit  court  of  Haucock  county.  Geo. 
H.  Phelps  for  plaintiff.  Ross  &  Kinder,  Pen- 
dleton &  Whitelev,  J.  A.  &  E.  V.  Bope,  A.  Zug- 
scliiMrert,  E.  T.  Dunn  for  defendaAts. 

460*2.  H.  B.  Loveman,  Trustee,  v.  Anton 
3extioska  et^al.  Error  to  the  circuit  court  of 
Cuvahoga  county.  Goulder,  Wing  &  Holding 
for  plaintiff.  W.  A.  Babcock,  J.  M.  Nowak  for 
defendant 

4603.  Wni,  A.  Neil  v.  Jno.  J.  Eichenlaub  et 
al.  Error  to  the  circuit  court  of  Franklin 
county.  Harrison,  Olds  &  Henderson  for 
plaintiff.  T.  E.  Powell,  Stillwell  &  Heynman 
for  defendant 

4604.  The  South  Side  St.  R.  R.  Co.  v.  Thos. 
J.  Mooney,  Gdn  Error  to  the  circuit  court  of 
Cuvahoga  county.  Kline  &  Tolles  for  plain- 
tiff.    Hoyt,  Dustm  &  Kelly  for  defendant 

4605.  Rezin  B.  Wasson  v.  The  Leader  Print- 
ing Co.  Error  to  the  circuit  court  of  Cuya- 
ho)?a  county.  Alfred  J.  Thomas  for  plaintiff. 
Prentiss  &  Vorce  for  defendant 

4606.  Rezin  B.  Wasson  v.  The  Plain  Dealer 
Pub.  Co.  Error  to  the  circuit  court  of  Cuya- 
hbea  county.  Alfred  J.  Thomas  for  plaintiff. 
Khne  &  Tolles  for  defendant 

4607.  The  City  of  Cleveland  et  al.  v.  V.  T. 
Palmer  et  al.  Error  to  the  circuit  court  of 
Cuyahoga  county.  M.  G.  Norton,  Phillips, 
Higley  &  Crowl.  Louis  J.  Grossman,  Hender- 
son &  Duril. 

4608.  William  Willis  v.  Thos.  B.  Thornton. 
Error 'to  the  circuit  court  of  Fayette  county. 
H.   H.  Sanderson  and  Post  &  Reid  for  plaintiff. 

46«>9.  William  Willis  v.  Wm.  Miller  et  al. 
'Error  to  thfc  circuit  court  oi  Fayette  county. 
H.  H.  Sanderson  and  Post  &  Reid'. 


[Supreme  Court  of  Ohio.] 
Root  v.  Board  of  Education. 

Competency  of  legislature  as  to  special  taxing 
districts— UniXormity     of    levy — Constitu- 
t  tional  law, 

1.  It  is  competent  to  the  legislature  to  pro- 
vide ior  the  creatiou  of  a  special  taxing  dis- 
trict ;  but,  in  such  case,  the  tax  must  be  levied 
bv  a  uniform  rule  on  all  property  in  the  dis- 
trict 

2.  The  act  of  the  general  assembly,  to  pro- 
vide higher  education  in  counties  containing 
cities  of  the  first  grade  of  the  first  class,  passed 
Mav  21,  1894  [\n  Ohio  Laws,  842),  is  uncon- 
stitutional and  void,  by  reason  of  the  want  of 
uniformity  in  the  mode  provided  for  levying 
the  requisite  tax,  contained  in  the  second  sec- 
tion of  the  act 

(Decided  April  23,  1895.) 

Error  to  the  court  of  common  pleas 
of  Hamilton  county. 
On  May  2*3,  1894,  the  plaintiff,  George 


A.  Root,  brought  suit,  in  the  court  of 
common  pleas  of  Hamilton  county,  to 
restrain  the  defendant,  the  board  of  edu- 
cation of  the  school'  district  of  Cincin- 
nati, from  excluding  his  son  from  Wood- 
ward High  school,  the  school  being 
under  the  supervision  and  control  of  the 
defendant.  The  plaintiff  did  not  reside 
in  the  Cincinnati  district,  but  in  a  special 
school  district  of  Columbia  township, 
Hamilton  county.  Under  a  resolution 
that  had  previously  been  adopted,  the 
defendant  exacted  the  payment  of  $17.50 
as  tuition  in  advance  for  the  quarter 
ending  July  1,  1894.  This  the  defend- 
ant refused  to  pay,  claiming  the  right  to 
have  his  son  admitted  without  such  pay- 
ment, under  the  provisions  of  the  act 
of  the  legislature,  passed  May  21,  1894. 
There  was  no  other  objection  to  the  ad- 
mission of  the  plaintiff's  son  other  than 
the  non-payment  of  the  tuition. 

The  cause  was  heard  on  a  demurrer  to 
the  petition.  The  court  held  the  law  to 
be  invalid,  sustained  the  demurrer,  and 
dismissed  the  petition..  The  only  ques- 
tion involved  in  the  case  is  the  validity 
of  the  statute.  The  material  sections 
areas  follows: 

"Sec.  1.  That  hereafter  all  bona  fide 
residents  of  that  portion  of  any  coiinty 
containing  a  city  of  the  first  grade  of 
the  first  class  not  within  the  corporate 
limits  of  such  city,  and  not  within  any 
school  district  which  maintains  a  high 
school  with  a  four  years'  course  of  study 
of  similar  character  to  the  high  schools 
of  such  'city  shall  be  admitted  into  and 
receive  instruction  in  any  such  high 
school  of  such  city  or  school  district  on 
the  same  terms  and  conditions  as  to  tui- 
tion fees  and  otherwise,  as  are  now  or 
may  hereafter  be  prescribed  for  pupils 
of  such  schools  residing  within  such 
city  or  school  district. 

"Sec.  2.  The  board  of  education  or 
other  proper  board  of  such  city  or 
school  district,  shall,  after  this  act  .shall 
have  been  in  force  one  year,  and  ainuially 
thereafter,  make  an  estimate  of  the  ad- 
ditional funds  required  for  the  main- 
tenance of  such  high  school  under  the 
provisions  of  this  act,  and  certify  such 
estimate  to  the  commissioners  of  the  re- 
spective county,  who,  in  addition  to 
their  other  powers  of  taxation,  are  here- 
by authorized  and  directed  to  assess  and 


5d6 


OHIO  LBGAL  NEWS. 


levy  upon   all   the  taxable  property  of 

such  portion  of  said  county  not  within 

the  corporate  limits  of  such  city,  and 

not  within  the  limits  of  any  such  school 

district  maintaining  such  a  high  school, 

a  sufficient  XslX  annually  to  provide  such 

additional  funds;  provided,  that  nothing 

in  this  act  shall  be  so  construed  as  to 

render  nugatory  the  stipulations  under 

which  any  bequest,  devise,  donation  or 

endowment  has  heretofore  been  made  or 

given  for  the  support  and  maintenance 

of  any  such  high  school. 
*        *        *        *        V        ♦        *  ' 

'*Sec.  8.  This  act  shall  take  effect 
and  be  in  force  from  and  after  its  pas- 
sage." 

A  number  of  objections  is  made  to  the 
validity  of  the  law.  The  principal  one 
is  to  the  mode  of  levying  the  tax  au- 
thorized by  the  second  section.  The 
claim  is  that  the  provision  for  levying 
it  is  not  uniform  as  required  by  section 
2,  article  12  of  the  constitution.  It  is  a 
tax  on  property  and  must,  therefore,  con- 
form to  this  pro\nsion.  The  section  re- 
ferred to  requires  the  board  of  education 
of  the  city,  after  the  act  has  been  in 
force  for  one  year,  and  annually  there- 
a/ter,  to  make  an  estimate  of  the  addi- 
tional funds  that  will  be  required  for  the 
support  of  the  high  school  under  the 
provisions  of  the  act,  and  certify  the 
amount  to  the  commissioners  of  the 
proper  county,  who  are  ihen  directed  to 
assess  and  levy  a  sufficient  tax  to  pro- 
vide such  additional  funds,  upon  all  the 
taxable  property,  not  of  the  entire 
county,  but  upon  such  portions  of  it 
not  within  the  corporate  limits  '>f  such 
city,  and  not  within  the  limits  of  any 
school  district  that  maintains  a  high 
school  with  a  course  ot  study  similar  in 
character  to  the  high  school  of  the  city. 

Now,  unless  a  tax  district  can  be  said 
to  be  created  by  this  statute,  within  which 
all  the  property  subject  to  taxation  is  to 
be  asiicssed  for  the  purpose  of  raising 
the  afUlilional  funds,  it  is  manifestly  in- 
valid, for  want  of  uniformity.  Fields  v. 
CowDi  Us  toners,  8^>  Ohio  St.,  47(1  It  is 
clHtiued  by  the  plaintiff  that  the  tax  dis- 
trict is  not  the  county,  but  the  portion 
that     eniains    after    excluding  the    ter- 


is  competent  to  the  legislature,  as  held 
in   Bowies  v.  Siate,  37  Ohio  St.,  35,  to 
create  a  special  taxing  district  without 
regard  to  the  municipal  or  political  sub- 
divisions of   the  state.      In     that    case 
special  tax  districts  were  created  by  the 
law.      Each  embraced  all    the    taxable 
property  within  one  mile  on  each  side  of 
the  road  improvement,  with  certain  ex- 
emptions at  the  crossings  where  lands 
had  been  a.ssessed  for  similar  improve- 
ments.   The  court  noted  the  similarity 
between  the  want  of  uniformity  between 
the  statute  then  under  consideration  and 
the  statute  considered  and  held   invalid 
in  the  Fields  case;  which  provided  for 
the  levying  of  a  tax  in  certain  counties 
for  the  construction  of  turnpikes,  making,, 
however,  an  exception  of  such  lands  as 
had  been  assessed  for  a  similar  improve- 
ment.    But  as  the  record  in  the  case  did 
not  disclose  that  there  were  any  such 
crossings    on   the    Biddinger    road   {\ht 
road  in  question),  as  would  require  an 
exemption  of  any  lands  to  be  made  un- 
der the  law,  and  the  statute  might  there- 
fore have  a  constitutional  operation  in 
the  particular  instance,  the  court  held  a 
bond  that  had  been  issued  for  the  making 
of  the  improvement,  to  be  a  subject  oi 
forgery.     It  was  not  held  that  exemptions 
could  be  made  in  the  district  in  which 
the  tax  is  to  be  levied.     In   the  statute 
now  under  consideration  there  is  no  at- 
tempt  by  definite  lines  to  make  a  tax 
district     within    which     the    tax  is  to 
be  uniformly  levied.     It  may  extend  lo 
and  include  the  whole  county  outside  of 
the  corporate  limits  of  the  city,  or  it  may 
include  but  part.    This  will  depend  upon 
whether  there  are,  or  are  not.  school  dis- 
tricts within  the  county  having  a  high 
high  school  similar  in  character  to  that  of 
the    particular    city :     in   other    words, 
whether  there  are  lands  within  the  county 
outside  the  city  entitled  under  the  law  to 
exemption  from  the  tax.     The  county  is 
the  tax  district;  and  the  amount   esti- 
mated by  the  board  of  education  of  the 
city  as  necessary  to  carrj'  out  the  pro- 
visions of  the  law,  is  to  be  levied  by  the 
county  commissioners  upon  all  lands  in 
the  county,  except  the  city,  because  it 
maintains  the  particular  high  school  and 


liloiy  of  the  city  and  such  school  d is- j  school  districts  having  a  high  school  simi; 
trict*^  as  maintain  a  high  school  similar  in  lar  to  the  city,  because  taxed  for  a  simi- 
chnraeter  to  that  of  the  city:  and  that  it  I  lar  purpose.    There  is,  then,  no  difference 
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in  principle  between  this  statute  and  the 
one  held  invalid  in  Fields  v.  The  Com- 
tntssioners.  These  lands  in  the  county 
were  to  be  exempt  that  had  been  as- 
sessed for  similar  road  improvements; 
here  property  in  the  county  is  to  be 
exempt  that  has  been  taxed  for  the 
maintenance  of  a  high  school  similar  to 
that  of  the  city.  It  violates  the  princi- 
ple of  uniformity  in  the  taxation  of  prop- 
erty required  by  the  provision  of  the 
constitution  above  referred  to. 

There  is  no  question  but  that  it  would 
be  competent  to  the  legislature  to  create, 
or  provide  for  the  creation  of,  a  special 
district  in  any  county  for  the  main- 
denance  of  a  high  school.  It  might 
embrace  the  whole  county,  or  a  part  of 
it,  provided  that  all  property  in  it  is 
taxed  alike  for  the  maintenance  of  the 
school  Such  is  not  this  case.  The  city, 
though  its  board  determines  the  amount 
of  the  levy  to  be  made,  pays  no  part  of  it. 
Those  who  have  the  tax  to  pay  have  no 
voioe  whatever  in  ^  determining  the 
amount  of  it.  It  signifies  nothing  to 
say  that  the  tax  is  levied  by  the  commis- 
sioners. When  the  amount  has  been  as- 
certained by  the  board  and  certified  to 
the  commissioners,  the  law  is  mandatory 
as  to  them ;  they  must  make  the  levy. 
They  are  mere  agents  in  carrying  out  the 
determinations  of  the  board  of  educa 
tion. 

A  special  district  for  taxation  should, 
during  the  operation  of  the  law  creating 
it,  be  permanent  and  definite.  Here 
both  these  characters  are  wanting.  Un- 
til the  commissioners  have  made  a  levy 
under  the  law,  no  one  can  tell  with  cer- 
tainty what  property  in  the  county  will  be 
assessed  and  what  not;  and  their  determi- 
nation may  be  changed  by  the  judgment 
of  some  court  on  the  question,  whether 
some  district  does,  or  does  not,  maintain 
a  high  school  similar  in  character  to  that 
of  the  particular  city.  Again,  there  is 
nothing  to  prevent  any  district  from  rais- 
ing the  standard  of  its  high  school  to 
that  of  the  particular  city,  or  even  above 
it,  in  which  case  the  district  would  be  di- 
minished, or,  possibly  left  without  any 
property  in  it  subject  to  taxation.  These 
considerations  show  that  any  attempt  to 
liken  the  provisions  of  this  statute  to  the 
creation  of  a  special  taxing  district  is  il- 
lusory', and  wholly  fails  of  its  object. 


This  is  not  a  case  in  which  the  invalid 
portion  of  the  law  may  be  rejected  with- 
out aftecting  the  entire  statute.  The 
provisions  of  the  first  and  second  sec- 
tions are  dependent.  We  cannot  assume 
that  the  legislature  would  have  author- 
ized the  children  of  non-residents  to  at- 
tend the  high  school  erf  the  particular 
city,  as  is  done  by  the  first  section,  with- 
out the  provision  as  to  taxation  con- 
tained in  the  second.  The  invalidity  of 
this  section  emasculates  the  law  and  ren- 
ders the  entire  act  invalid.  The  conclu- 
sion here  reached  makes  it  unnecessary 
to  consider  the  other  objections  to  the 
statute. 

Judgment  afiirmed. 

(To  appear  in  52  Ohio  St.). 


[Supreme  Court  of  Ohio.] 

EVERSMANN,  RECEIVER,  V.  SMITH. 

Building  association'— Mutual  interest  of 
tnembers-^When  borrowing  member  is  en- 
titled to  cancellation  of  mortgage, 

1.  The  members  of  a  building  association, 
whether  borrowers  or  non-borrowers,  have  a 
mutual  interest  in  its  aiFairs;  and,  sharing 
alike  in  its  earnings,  must  assist  alike  in  bear- 
ing its  losses. 

2.  A  borrowing  member  is  one  who  receives 
in  advance  the  par  value  of  his  shares,  and 
agrees,  in  consideration  of  such  advance,  to 
pay  the  weekly  dues  on  the  shares  and  the  in- 
terest'on  the  loan,  until  the  dues  paid  and  the 
dividend  declared  and  not  paid,  are  equal  to 
the  par  value  of  his  shares.  He  then  ceases  to 
be  a  member  and  is  entitled  to  a  cancellation 
of  the  mortgage  given  to  secure  the  obliga- 
tions arising  from  the  loan. 

».  The  morteaf^e  executed  by  a  borrowing 
member  of  a  building  association,  contained 
among  other  conditions,  a  stipulation  for  the 
pa^rment  of  such  "assessments**  as  might  be 
levied'  on  him  as  a  member.  Losses  occurred 
and  the  association  became  insolvent,  where- 
upon a  receiver  was  appointed  to  wind  up  its 
affairs,  who  ascertained  the  "shortage"  in  the 
assets,  and  made  9^  pro  rata  assessment  on  the 
members  to  meet  the  same.  Held:  That  an 
assessment  for  such  purpose  is  within  the 
above  stipulation  of  the  mortgage,  and  that 
the  member  is  not  entitled  to.  its  cancellation 
until  paid.  Held^  further,  that,  in  such  case, 
the  receiver  is  the  proper  person  to  ascertain 
the  amount  of  the  losses  and  make  an  assess- 
ment on  the  members  to  meet  the  same. 

(Decidedjune  11,1895.) 

Error  to  the  circuit  court  of  Hamil- 
ton county. 
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George  H.  Eversmann,  receiver  of  the 
New  Ohio  Building  Association,  an  in- 
solvent corporation,  on  March  10,  1890, 
brought  suit  in  the  Hamilton  common 
pleas  to  foreclose  a  mortgage  ^at  had 
been  given  it  by  the  defendant  below, 
Maria  T.  Schmitt.  The  defendant  being 
a  member  of  the  association,  and  the 
owner  of  twelve  shares  of  the  aggregate 
value  of  $8,000,  when  paid  up,  on  May 
1,  1880,  had  received  an  advanced  loan 
of  that  amount,  bidding  therefor  $240.00. 
To  secure  the  obligation  to  the  associa- 
tion arising  from  the  loan,  she  executed 
and  delivered  a  mortgage  to  it,  on  defi- 
nitely described  property.  The  defeas- 
ance clause  of  the  mortgage  is  contained 
in  the  finding  of  facts  hereinafter  in- 
serted. Among  other  conditions,  it  stip- 
ulates for  the  payment  of  the  dues  on 
the  stock  and  interest  on  the  loan  **unlil 
such  time  as  the  weekly  dues  paid  and 
dividends  declared  and  unpaid,  shall 
amount  to  the  said  sum  of  $3,000.00," 
and  the  payment  of  such  assessments  as 
may  be  levied  upon  her  as  a  member  of 
the  association. 

The  petition  avers  that  by  reason  of 
the  payment  of  dividends  that  had  not 
been  earned  and  the  misappropriation  of 
funds  by  its  treasurer,  the  capital  of  the 
association  had  become  impaired  to  the 
extent  of  thirty-one  and  a  fraction  per 
cent:  that  the  defendant  had  participated 
in  the  receipt  of  these  unearned  divi- 
dends, that  the  plaintiflF  had  been  ap- 
pointed as  a  receiver  to  wind  up  the  af- 
fairs of  the  association  ;  and,  as  such  re- 
ceiver, had  made  an  assessment  on  the 
stock  of  the  members  to  meet  the  losses, 
that  against  the  defendant  amounting  to 
the  sum  of  !f934.17.  which  she  refused  to 
pay.  The  defendant  claimed  to  have 
paid^  in  dues  the  full  amount  of  her  loan, 
P.OOO,  and  all  the  interest  thereon,  and 
had  performed  all  the  requirements  of 
the  nvortgage  according  to  the  constitu- 
tion and  by-laws,  and  was  entitled  to  its 
cancellation,  and  prayed  accordingly. 

Issues  having  been  made  up,  the  case. 
was  tried  in  the  common  pleas,  and  both 
parties  appealed  from  the  judgment  to 
the  circuit  court. 

The  circuit  court  made  a  finding  of 
facts  which  is  as  follows: 

'The  New  Ohio  Building  Association 
i.^  an  insolvent  corporation.     Its  insolv- 


ency is  due  partly  to  the  over-payment 
of  dividends  by  its  secretary,  G^rge  IL 
Topp,  and  partly  to  a  misapplication  of 
its  moneys  by  ^ts  treasurer,  William 
Peters. 

The  amount  of  the  shortage,  as  deter 
mined  by  the  receiver,  is  about  thirty- 
one  per  cent. 

George  H.  Eversmanh  is  the  receiver 
of  the  company,  and  is  engaged  in  wind- 
ing up  its  aflfairs.  The  receiver  was  ap- 
pointed December  6,  1889. 

Maria  Theresa  Schmitt.  became  a 
member  of  the  corporation  May  5,  1880, 
and  subscribed  for  twelve  shares  of  its 
stock  ($260.00  each),  and  bid  for  a  loan 
of  money  for  the  amount  of  her  shares, 
three  thousand  ($3,000.00)  dollars. 

This  sum  was  advanced  to  her,  and 
she  gave  to  the  company  her  mortgage 
on  certain  real  estate  in  Cincinnati,  de- 
scribed in  the  petition  in  this  case.  This 
mortgage  was  duly  recorded  Ma3'^  6, 1880. 
The  clause  of  defeasance  proxnded: 
"That  if  said  Maria  Theresa  Schmitt, 
who  has  become  a  member  of  said  build- 
ing association,  and  subscribed  to  twelve 
shares  therein,  and  received  in  ad\^nce 
from  said  association  said  sum  of  three 
thou.sand  ($3,000.00)  dollars,  the  par 
value  of  said  shares,  shall  pay  or  cause 
to  be  paid  to  the  said  building  associa- 
tion, without  demand  therefor,  according 
to  its  constitiition  and  by-laws,  until  such 
time  as  the  weekly  dues  paid  and  divi- 
dends declared  and  unpaid,  shall  amount 
to  said  sum  of  three  thousand  ($3,000.00) 
dollars,  or,  in  case  of  the  dissolution  of 
said  association,  until  within  the  mean- 
ing of  the  constitution  and  by-laws  of 
said  association,  she  shall  be  released 
therefrom : 

"1st.  The  sum  of  six  dollars  per  week 
from  the  date  hereof,  the  same  t^ing  the 
dues  on  said  twelve  shares  ; 

*'2d.  The  sum  of  six  per  cent  interest 
upon  said  three  thousand  ($3,000.00)  dol- 
lars, payable  pro,  rata  in  weekly  payments 
subject  to  rebatement  every,  corporate 
year ;  , 

"3d.  The  sum  of  six  ($6.00)  j»er  week 
from  the    date  hereof    for    a    period  of    ' 
forty  (40)  weeks,  the  satne  being  in  pay-    i 
ment  of  the  piiemium   of  two  hundred    i 
and  forty    dollars    bid    on    said  twelve 
shares :  I 

"4th.  All  fines,  assessments  and  penal-   j 
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ties  which  the  said  Maria  Theresa  Schmitt 
shall  incur,  and  which  may  be  levied 
upon  her  as  a  member  of  said  association 
and  in  accordance  with  its  constitution 
and  bj'-laws : 

"5th.  All  rents,  taxes,  assessments  and 
premiums  of  insurance  upon  the  said 
mortgage  premises,  in  accordance  with 
the  contsitution  and  by-laws  of  said 
association;  then  this  instrument  to  be 
null  and  void." 

The  constitution  of  said  association 
contains  the.  following  sections : 

"Artici^e  XI. 

"1.  All  members  shall  pay  for  every 
share  fifty  (60)  cents  initiation  fee,  and  an 
installment  of  fifty  (50)  cents  per  week. 

**  Article  XII. 

**1.  Every  shareholder  shall  be  entitled 
to  a  sum  equal  to  the  amount  of  $250.00 
for  each  share. 

'•3.  Every  share  for  which  the  money 
has  been  drawn  shall  be  considered  as  a 
*paid  out'  share,  and  shall  bear  six  per 
cent  interest  (6  per  cent)  annually,  and 
the  premium  must  be  paid  in  weekly 
rates.  The  interests  and  premiums  shall 
be  payable  'pro  rata'  as  soon  as  any  part 
of  the  money  is  ready  to  be  paid  out. 
Interest  will  only  be  charged  on  the 
amount  remaining  due  at  the  beginning 
of  each  year. 

"4.  Every  member  who  wishes  to 
draw  the  amount  of  his  or  her  shares, 
shall  secure  the  payment  by  the  execut- 
ing of  an  acceptable  mortgage  on  real 
estate,  and  this  mortgage  shall  remain  in 
force  until  the  weekly  dues  and  undrawn 
dividends  make  up  the  sum  of  $250.00 
on  each  share;  the  mortgage  shall  then  be 
cancelled,  and  such  a  member  shall  then 
cease,  on  the  ground  of  such  shares,  to 
be  a  member. 

**Those  members  who  have  not  yet 
drawn  money  can  have  their  dividend 
paid  to  them ;  they  may  also  draw  their 
money  before  six  months  without  the 
dividends. 

"Maria  Theresa  Schtoiitt  was  a  stock- 
holder, and  shared  equally  with  the 
others  in  the  profits  of  the  company  and 
withdrew  the  same  from  time  to  time. 
She  withdrew  dividends  from  time  to 
time  as  they  were  declared,  amounting 


to  nine  hundred  and  ninety-five  and 
ninety-two  one-hundredths  ($995.92)  dol- 
lars, with  the  consent  of  the  association. 

"Maria  Theresa  Schmitt  made  the  last 
payments  in  her  book  on  November  27, 
1889,  which  was  the  last  regular  meeting 
night  but  one  before  the  receiver  was 
appointed,  and  demanded  cancellation  of 
her  mortgage,  which  was  refused. 

."The  last  payment  of  dues  with  the 
other  payments  of  dues  made  the  entire 
amount  paid  in  by  her,  as  dues,  the  sum 
of  $3,000.00.  In  addition  to  the  dues, 
defendant  paid  interest  and  premium  in 
full.  The  losses  occurred  during  her 
membership.  The  assets  of  the  com- 
pany are  mortgages.  The  liabilities  are 
to  members  only. 

"The  entire  premium  of  $240.00  due 
under  said  mortgage  was  paid  by  Maria 
Theresa  Schmitt,  at  the  time  she  became 
a  member  of  the  association,  to-wit.  May 
5,  1880.  The  dues  and  interest  called 
for  by  the  mortgage  were  paid  regularly 
and  according  to  the  terms  of  the  mort- 
gage. 

"The  court  finds  that  the  proceedings 
in  the  superior  court  of  Cincinnati,  in 
which  plaintiff  was  appointed  receiver, 
were  for  the  dissolution  of  the  associa- 
tion ;  and  that  the  assessment  set  up  in 
the  petition  herein  was  made  by  the  said 
receiver;  that  there  are  a  great  number 
of  members  of  said  association,  both 
borrowing  and  non-borrowing,  and  that 
none  of  said  members,  including  the  de- 
fendant, were  parties  to  said  case  in 
which  Ihe  receiver  was  appointed,  nor 
were  they,  or  this  defendant,  given  an 
opportunity  to  be  heard  in  reference  to 
said  assessment ;  that  there  were  a  large 
number  of  members  of  said  association 
both  borrowing  and  non-borrowing,  who 
were  members  thereof  during  the  time 
said  losses  set  up  in  the  petition  occurred, 
and  who  withdrew  from  said  association 
prior  to  the  time  said  association  went 
into  the  hands  of  the  receiver,  and  that 
none  of  said  parties  have  been  brought 
into  said  suit  in  the  superior-  court  of 
Cincinnati,  nor  have  the  liabilities  of 
said  parties  been  considered  in  making 
said  assessment." 

The  court  found  and  adjudged  that  the 
defendant  was  liable  as  a  member  for  her 
proportion  of  the  los.ses,  but  held  that 
the  condition  of  the  mortgage  had  been 
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performed  and  that  she  was  entitled  to 
have  it  cancelled,  and  decreed  accord- 
ingly. 

The  plaintiff  in  error  claims  that  the 
judgment  ordering  a  cancellation  of  the 
mortgage  is  not  sustained  by  the  findings, 
and  asks  to  have  it  reversed. 
MiNSHALL,  C.  J. 

'  Mutuality  is  the  essential  principle  of 
a  building  association.     Its  business  is 
confined  to  its  own  members ;   its  object 
being  to  raise  a  fund  to  be  loaned  among 
themselves,  or   such  as   may  desire    to 
avail  themselves  of  the  privilege.     This 
is  done  by  the  payment,  at  stated  times, 
of  small  sums,  in  the  way  of  dues,  in- 
terest on  loans  and  premiums  for  loans. 
Each  shareholder,  whether  a  borrower  or 
non-borrower,  participates  alike  in  the 
earnings  of  the    association,  and  alike 
assists  in  bearing  the  burthen  of  losses 
sustained.  *  It  has  what  is  called  a  capi- 
tal stock.     But  this  is  only  true   in  a 
modified  sense.     Unlike   other  corpora- 
tions   for    profit  a  share  in  a  building 
association  has,  at*  the  inception,  only  a 
nominal  value.     Its  value  is  expected  to 
increase  by  the  lapse  of  time  and  the 
success  of  the  association.      It  is  con- 
trary to  the  purpose  and  genius   of  a 
building  association   that  a  share   in   it 
should  be  paid  up  at  the  time  of  the  sub- 
scription.   This  is  done  by  the  payment 
of  small  dues,  and  the  crediting,  at  stated 
times,   of  the  earnings  in  the.  way  of 
dividends.      When   the   aggregate  dues 
with    the    credited    earnings    equal    in 
amount  the  par  value  of.  a  share  of  stock 
it  is  paid  up,   and  the   owner,  for   that 
share,  ceases  to  be  a  stockholder.     He 
is  entitled  to  the  par  value  of  his  stock, 
but  can  no  longer  participate  in  the  earn- 
ings of  the  association.      His  relation, 
then,  becomes  simply  that  of  a  creditor, 
until  he  is  paid.     Of  course  what  is  here 
said,  is  subject  to  the  qualification  that 
no  losses  have  been  sustained.     Losses 
are  incident  to  the  most  careful  manage- 
ment of   men ;   they   cannot  be  wholly 
avoided ;  though   it   is  worthy  of  note, 
that  the  smallness  of  the  losses  in   the 
management    of    building  associations, 
compared  with  that  of  other  monied  in- 
stitutions, is  remarkable.     Still,  agents 
may  prove  unfaithful,  and  bad  loans  be 
made.     When  this  happens,  the  mutual 
character  of  the  as.sociation   prescribes 


that  the  burthen  must  be  sustained  by 
the  stockholders  according  to  the  amount 
of  their  stock ;  for  he  who  participates 
in  the  benefit  of  a  business  must  assist  ih 
bearing  the  burthen. 

As  before  observed,  borrowers  and 
non-borrowers  participate  alike  in  the 
earnings  of  a  building  association.  The 
diflFerence  between  them  is  simply  in  the 
time  at  which  each  class  is  paid  the  par 
value  of  his  shares.  A  borrower  before 
his  stock  is  paid  up,  receives  from  the 
association  the  par  value  of  his  shares, 
in  the  nature  of  an  advance  loan.  For 
this,  he  agrees  to  pay  the  premium,  h 
any,  for  the  privilege,  the  interest  on  the 
money  advanced,  subject  to  abatements 
to  be  made  at  stated  times,  and  the  dues 
on  his  stock  until  it  matures.  In  other 
words,  he  agrees  to  keep  up  and  paj'  out 
his  stock,  as  if  he  were  a  non-borrower, 
in  consideration  of  the  amount  being 
advanced  to  him  before  that  time. 
Hence  the  borrower  remains  a  stock- 
holder, and  participates  in  all  the  privi- 
leges and  benefits  of  a  stockholder ;  has 
a  voice  in  the  management  of  the  asso- 
ciation and  participates  in  its  earnings. 
The  latter  go  toward  discharging  his  ob- 
ligations arising  on  the  loan,  and  to 
shorten  the  time  in  which  he  will  be 
fully  discharged  therefrom.  For,  taking 
all  losses  into  account,  whenever  the 
shares  of  a  borrower  have  reached  their 
par  value  by  the  payment  of  dues  and 
the  apportionment  of- earnings,  the  loan 
is  liquidated  and  he  ceases  to  be  a  mem- 
ber, as  he  would  if  he  had  not  borrowed 
at  all.  In  other  words,  with  his  shares 
paid  up,  he  discharges  his  obligations  as 
a  borrower.  And  the  exact  test  of  his 
his  right  to  call  for  a  cancellation  of  the 
mortgage  given  to  secure  his  obligations 
as  a  borrower,  is  the  inquiry,  whether  he 
would  havfe  been  entitled  to  receive  from 
the  association  the  par  value  of  the 
shares  on  which  the  loan  was  made,  had 
he  not  become  a  borrower. 

In  this  case,  Mrs.  SchmiU  subscribed 
for  twelve  shares,  and  received  from  the 
association  their  par  value,  $3,000,  as  an 
advanced  loan,  at  a  premium  of  $240. 
She  paid  the  premium  and  agreed  to  pay 
the  dues  thereon,  $6  per  week,  and  in- 
terest at  the  rate  of  six  per  cent,  subject 
to  an  annual  abatement,  ''until  such 
time  as  the  weekly  dues  paid  and  divi- 
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dends  declared  and  unpaid  shall  amount 
to  the  sum  of  three  thousand  dollars/' 
and  all  "assessments"  that  might  be 
levied  upon  her  as  a  member  of  the  as- 
sociation. She  paid  the  premium,  the 
dues,  $3,000,  and  the  interest  on  the  loan 
to  the  appointment  of  the  receiver. 
These  facts  standing  alone  would  satisfy 
the  mortgage.  But  it  is  further  found 
that  the  association  is,' insolvent;  that  its 
capital  is  impaired  to  the  extent  of  about 
thirty-one  per  cent,  for  which  the  re- 
ceiver has  made  an  assessment  on  the 
members  including  the  defendant;  that 
the  losses  occurred  during  her  member- 
ship, were  caused  by  the  payment  of 
dividends  that  had  not  been  earned,  and 
the  misapplication  of  moneys  by  the 
treasurer;  and  that  she  had  withdrawn 
$995.92  of  these  unearned  dividends,  al- 
though the  right  to  draw  earned  divi- 
dends was  limited  by  the  constitution  to 
those  members  who  had  not  "drawn 
money."  Can  then  a  borrower  under 
these  circumstances  claim  the  cancella- 
tion of  his  mortgage?  We  think  not. 
^  To  do  so  would,  as  we  have  shown,  un- 
dermine the  principles  upon  which  these 
associations  are  organized.  By  the  terms- 
of  the  constitution  of  the  association, 
on  the  cancellation  of  the  mortgage,  the 
borrower  ceases  to  be  a  member,  and  all 
liability  to 'it  is  at  an  end.  We  see  no 
reason  ,  why  the  remaining  members 
should  be  left  to  bear  all  the  burthen 
resulting  from  losses  for  which  they  are 
no  more  to  blame  than  she  is.  It  is 
wholly  unlike  a  savings  society  where 
the  borrower  is  not  a  member  or  other- 
wise interested  in  its  business.  Having 
no  voice  in  the  management,  nor  interest 
in  the  earnings  of  the  society,  the  bor- 
rower and  it .  sustain  the  simple  relation 
of  debtor  and  creditor.  Herq,  as  shown, 
tlie  borroweris  also  interested  as  a  cred- 
itor. The  loan  is  for  no  definite  period 
of  time.  It  depends  upon  the  manage- 
ment of  the  ass^iciation,  in  which  he 
continues  as  a  member  and  has  a  voice. 
It  is  in  view  of  the  relation  of  the  bor- 
rower to  the  association  and  the  possi- 
bility of  losses,  that  the  mortgage  stipu- 
lates that,  in  addition  to  the  specific  con- 
ditions mentioned,  the  borrower  shall 
pay  all  ^'assessments*'  that  may  be  levied 
on  him.  The  fourth  section  of  the 
twelfth  article  of    the   constitution,  on 


which  much  stress  is  laid,  simply  ex- 
presses what  would  be  true  in  a  safely 
conducted  association.  It  does  not  in- 
clude nor  apply  to  the  case  where  there 
are  no  earnings,  and  losses  have  to  be 
met  and  borne.  This  was  wisely  pro- 
vided for  in  the  mortgage.  It  was  a 
matter  about  .which  the  parties  could^ 
and  have  contracted.  There  is  no  sug- 
gestion of  fraud  or  mistake  in  its  execu- 
tion, and  their  rights  must  be  deter- 
mined by  its  stipulations,  conforming  as 
they  do  to  the  equity  and  justice  of  the 
case.  She  has  received  from  the  associa- 
tion in  the  way  of  unearned  dividends,  a 
sum  greater  than  tha  assessment  that 
has  t)een  made  on  her. 

But  it  is  insisted  that  Mrs.  Schmitt 
and  the  other  members  were  not  parties 
to  the  suit  in  which  the  receiver  was  ap- 
pointed, and  that  he  had  no  power  to 
make  the  assessment,  and  it  is  not  bind- 
ing upon  them.  This  objection  is  with- 
out weight.  It  is  not  necessary  that  the 
members  should,  as  individuals,  have 
been  made  parties  to  that  suit..  .They 
were  parties  in  their  corporate  name  and 
capacity,  and  for  the  appointment  of  a 
receiver,  that  was  sufficient.  We  will 
presume  that  the  receiver  was  duly  ap- 
pointed, as  there  is  nothing  to  the  con- 
trary. As  receiver  it  was  his  duty  to 
collect  the  assets  and  wind  up  the  affairs 
of  the  association.  This  could  only  be 
done  by  ascertaining  the  loss  and  mak- 
ing an  assessment  on  the  members  to 
meet  it.  It  was  simply  a  matter  of  cal- 
culation; involved  no  matters  of  personal 
confidence,  and  could,  therefore,  be  made 
by  the  receiver  as  well  as  by  the  mem- 
bers themselves  or  their  chosen  agents. 
Moreover,  these  had  been  displaced  by 
the  appointment  of  the  receiver,  and 
could  not  act  in  the  premises. 

It  is,  however,  found  that  a  large  num- 
ber of  members,  borrowing  and  non- 
borrowing,  who  were  such  during  the 
time  the  losses  occurred,  had  withdrawn 
prior  to  the  time  the  association  went 
into  the  hands  of  a  receiver.  This  does 
not  affect  the  question  here.  In  the  ab- 
sence of  bad  taith,  such  persons  as  had, 
according  to  the  constitution  and  bylaws 
of  the  association,  withdrawn  and  ceased 
to  be  members,  cannot  again  be  brought 
into  the  associatidu  for  the  settlement  of 
losses.       Wa7igtrcin  v.   Aspa/,  47  Ohio 
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St.,  250,  261.  The  withdrawal,  being  an 
executed  transaction,  can  only  be  re- 
called b}'^  the  association,  and  a  remedy 
had  in  conformity  to  the  rules  of  equity 
jurisdiction. 

It  follows,  as  we  think,  that  the  judg- 
ment of  the  circuit  court,  dismissing  the 
petition  of  the  receiver,  should  be  re- 
versed, and  judgment  entered  upon  the 
findings  as  prayed  for  in  the  petition. 

Judgment  accordingly. 

(To  appear  in  62  Ohio  St.) 


[Supreme  Court  of  Ohio.] 
Snvdbr  ct  ai^  v.  Th£  Chambbr  op  Com- 

BiSRCB  BT  AL. 

Articles  of  incorporation  not  for  profit — 
Effect  of  provisions  as  to  capital  stock — 
Personal  liability  of  trustees  or  directors. 

The  declaration  in  the  articles  of  incorpora- 
tion of  a  chamber  of  commerce,  that  it  "is 
formed  not  for  profit,"  is  not  inconsistent  with 
a  provision  for  capital  stock,  nor  with  a  declar- 
ation that  it  is  intended  to  promote  the  pros- 
perity of  the  city  in  which  it  is  located ;  and 
the  trustees  or  diiectors  of  such  corporation 
are  personally  liable  for  all  its  debts  by  them 
contracted. 

(Decided  May  14,  1895.) 

Error  to  the  circuit  court  of  Hancock 
county. 

The  plaintiflFs  in  error,  who  are  part- 
ners, brought  suit  in  the  common  pleas 
court  of  Hancock  county,  against  the 
Chamber  of  Commerce  of  Findlay,  O., 
a  corporation  under  the  laws  of  the  state 
of  Ohio,  and  twenty-five  other  defendants 
who  were  joined  as  trustees  of  the  Cham- 
ber of  Commerce  which  was  alleged  to 
be  a  corporation  not  for  profit,  to  recover 
the  amount  due  on  a  bill  for  fireworks 
sold  to  the  board  of  trade. 

Two  of  the  defendants,  the  Chamber 
of  Commerce  and  C.  C.  Howell,  did  not 
answer.  The  other  defendants  filed 
separate  answers  in  substance,  denying 
the  averments  of  the  petition  generally, 
and  specifically  denying  that  they  had 
contracted  the  obligation,  and  in  one 
of  the  answers  it  is  alleged  that  the 
Chamber  of  Commerce  is  a  corporation 
organized  for  profit,  having  a  capital 
stock  of  |50,000,  divided  into  shares  of 
$100  each,  of  which  $10,000  had  been 
subscribed. 

On  the  trial,  evidence  was    oflFered  by 


the  plainti£f  tending,  as  to  some  of  the 
defendants  at  least,  to  show  that  they  had 
participated  in  the  meeting  to  promote 
the  '^Celebration  of  the  Application  of 
Natural  Gas  to  the  Mechanical  Arts,"  at 
which  the  fireworks  were  used  and  had 
otherwise  promoted  the  celebiation 
under  the  auspices  of  the  Chamber  of 
Commerce.  The  plaintiflFs  also  intro- 
duced the  articles  of  incorporation  of  the 
Chamber  of  Commerce  containing  the 
following  statement  of  its  purposes: 

'* First — The  name  of  the  said  corpora- 
tion shall  be  The  Chamber  of  Commerce 
of  the  city  of  Findlay. 

^'Second — The  location  of  said  Chamber 
of  Commerce  shall  be  the  said  city  of 
Findlay,  where  its  principal  business  is 
to  be  transacted. 

*' Third— The:  said  The  Chamber  of 
Commerce  of  the  city  of  Findlay,  of  the 
county  of  Hancock,  and  state  of  Ohio,  is 
formed  not  for  profit,  but  for  the  purpose 
of  effecting  an  organization  to  be  com- 
posed of  the  merchants,  business  men 
and  others  interested  in  the  welfare  ot 
said  city  of  Findlay,  in  its  progressive 
growth,  in  the  advancement  of  its  busi- 
ness, in  providing  a  place  of  common 
resort  during  business  hours  of  those 
interested  in  the  mutual  prosperity  of  the 
said  city  and  of  the  people  residing 
and  doing  business  therein,  and  for  the 
interchange  of  opinions,  the  conduct  of 
commercial  aflfairs,  the  transaction  of 
daily  business  in  such  a  hall  as  may  be 
erected  and  provided  for  the  use  of  said 
Chamber  of  Commerce,  and  for  the  doing 
of  all  other  things  that  will,  enhance  the 
interests  of  said  city  and  promote  the 
convenience  and  welfare  of  all  business 
men  trading  therein,  and  for  the  doing 
of  and  carrying  out  the  purposes  for 
which  such  organizations  are  usually 
organized  within  and  under,  and  so  far 
as  the  same  majr  not  conflict  with,  but 
which  may*  be  in  accordance  with  the 
laws  of  the  state  of  Ohio. 

.''Fourth — The  amount  of  the  capital 
stock  of  the  said  The  Chamber  of  Com- 
merce of  the  city  of  Findlay  shall  be 
fifty  thousand  ($60,000)  dollars,'  divided 
into  shares  of  one  hundred  ($100)  dollars 
each,  which  same  shall  be  issued  to  all 
members  who  may  choose  to  become 
such,  and  adopting  its  constitution, 
rules  and  by-laws  may  avail   themselves 
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of  the  privileges  afforded  them  by  the 
said  The  Chamber  of  Commerce." 

The  constitution  of  the  corporation 
sho^wed : 

Article  I. 

"Section  1.  This  association  ijhall  be 
kno^vn  as  The  Chamber  of  Commerce  of 
the  City  of  Findlay. 

Article  II. 
"Section  1.  The  objects  of  The  Findlay 
Chamber  of  Commerce  are  to  collect,  pre- 
serve and  circulate  valuable  and  useful 
information  relating  to  the  business  of 
Findlay,  and  especially  the  facts  relating 
to  its  manufacturing  interests ;  to  encour- 
age wise  and  needful  legislation,  and  to 
oppose  the  enactment  of  laws  likely  to 
be  prejudicial  to  the  manufacturing  and 
commercial  interests ;  to  study  the  work- 
ings of  our  system  of  transportation, 
upon  which  our  commercial  prosperity 
so  largely  depends,  and  endeavor  to 
remedy,  by  all  proper  means,  the  defects 
and  abuses  existing  therein;  to  secure 
fair  and  equitable  rates  of  freight  to  and 
from  the  city,  the  discontinuance  of  vexa- 
tious and  unjust  overcharges  and  prompt 
settlement  of  damages  on  goods  shipped; 
to  facilitate  the  adjustment  of  differences, 
controversies  and  misunderstandings  be- 
tween the  members  and  others ;  and  to 
strive  in  all  ways  to  promote  the  manu- 
facturing, commercial  and  other  indus- 
trial interests  of  Findlay. 

Article  III. 

"Section  1.  Any  person  if  recom- 
mended by  a  member  of  the  association, 
and  elected  by  the  board  of  directors, 
may  become,  an  active  member  of  the 
association  upon  the  payment  of  the  fees 
and  dues  prescribed  by  the  by-laws." 

Evidence  was  also  introduced  to  show 
that  ten  per  cent  -of  the  capital  stock  was 
subscribed  and  an  organization  effected 
by  the  election  of  the  defendants  as  direct- 
ors. 

'  The  purchase  of  the  articles  mentioned 
in  the  petition,  and  the  liability  of  the 
corporation  to  pay  therefor  were  admitted. 

The  plaintiffs  requested  the  following 
instructions: 

''First — *In  this  case  we  request  the 
court  to  charge  as  a  matter  of  law  that 
the  defendant  corporation  is  a  corporation 
created  for  purposes  other  than  profit.' 


"Which  request  the  court  refused  to 
give  to  the  jury  and  to  which,  refusal  to 
so  charge,  the  plaintiffs  .it  the  time 
excepted. 

''Second — 'If  you  find  from  the  evi- 
dence that  the  defendant  corporation 
was  formed  not  for  profit,  but  for  the 
purpose  of  effecting  an  organization  to 
be  composed  of  the  merchants,  business 
men  and  others  interested  in  the  welfare 
of  the  city  of  Findlay  in  its  growth,  in 
the  advancement  of  its  business,  in  pro- 
viding a  place  for  resort  during  business 
hours  of  those  interested  in  the  mutual 
prosperity  of  the  city  of  Findlay,  and  of 
the  people  residing  and  doing  business 
therein  and  for  the  interchange  of  opin- 
ions, the  conduct  of  commercial  affairs, 
the  transaction  of  daily  business  in  such 
hall  as  may  be  erected  and  provided  for 
the  use  of  said  chamber  of  commerce, 
and  for  the  doing  of  all  other  things 
that  will  enhance  the  interests  of  said 
city  and  promote  the  convenience  and 
welfare  of  all  business  men  trading 
therein,  and  for  the  doing  of  and  carry- 
ing out  of  the  purposes  for  which  such 
organizations  are  usually  organized 
within  and  under  and  so  far  as  the  same 
may  not  conflict  with,  but,  which,  may 
be  in  accordance  with  the  lawp  of  fhe 
state  of  Ohio,  then  you  must  find  the 
defendant  corporation  to  be  a  corpora- 
tion created  for  purposes  other  than 
profit.^ 

"Which  request,  also,  the  court  refused 
to  give  to  the  jury,  to  which  refusal  to 
so  charge  the  plaintiffs  at  the  time  ex- 
cepted. 

"Third — *A  corporation  created  for 
purposes  other  than  profit  may  have  a 
capital  stock,  and  if  you  find  from  the 
evidence  that  the  defendant  corporation 
had  a  capital  stock,  that  fact  of  itself 
will  not  be  suflBcient  to  relieve  the  de- 
fendants from  personal  liability  from  a 
debt  of  the  corporation  by  them  con- 
tracted.* 

"Which  request,  also,  the  court  refused 
to  give  to  the  jury,  to  which  refusal  to 
so  charge,  plaintiffs  at  the  time  ex- 
cepted." 

The  court  gave,  with  others  of  like 
tenor,  the  following  propositions : 

'^ First — 'The  records  of  the  chamber 
of  commerce,  produced  and  read  in  evi- 
dence, conclusively  show  that  said  cor- 
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poration  was  organized  with  a  capital 
stock,  with  a  long  list  of  subscribers 
thereto,  and  a  board  of  directors  and 
other  officers,  and  that  it  was,  in  fact,  so 
organized  for  business  purposes,  and  for 
profits,  either  directly  or  indirectly,  not- 
withstanding the  defect  in  its  name  and 
the  statement  in  its  charter  that  it  is  a 
corporation  not  for  profit/ 

"To  which  charge  the  plaintiffs  at  the 
time  excepted. 

''Second — 'It  is  therefore,  upon  the  face 
of  the  records  and  papers  produced,  to 
be  deemed  and  held  as  a  matter  of  law 
to  be  a  business  corporation,  controlled 
by  its  board  of  directors  under  section 
3248,  Revised  Statutes,  and  not  by  trus- 
tees/ 

"To  which  charge  also,  plaintiffs  at 
the  time  excepted." 

The  jury  returned  a  verdict  in  favor 
of  all  the  defendants  except  the  corpora- 
tion and  Howell.  A  motion  for  a  new 
trial  was  overruled  and  judgment  entered 
upon  the  verdict.  This  was  affirmed  by 
the  judgment  of  the  circuit  court,  and 
the  reversal  of  both  judgments  is  sought 
here. 

Frayik  A.  Davis,  John  F.  Alford  and 
/.  M,  Piatt,  for  Plaintiffs  in  Error.  ' 

A,  Blackford^  E.  T.  Dunn  and  H,  F, 
Burket,  for  Defendants  in  Error. 

Shauck,  J. 

The  claim  of  the  plaintiffs  is  that  the 
defendants  are  liable  in  this  action  under 
the  provisions  of  section  3261  of  the  Re- 
vised Statutes:  "The  trustees  of  a  cor- 
poration created  for  a  purpose  other 
than  profit  shall  be  personally  liable  for 
all  debts  of  the  corporation  by  them  con- 
tracted.*' 

The  view  of  the  trial  court,  as  indi- 
cated by  the  instructions  given  and  by 
its  refusals  to  instruct  as  requested,  was 
that  although  the  articles  of  incorpora- 
tion of  the  chamber  of  commerce  de- 
clared that  it  was  "formed  not  for  profit," 
that  declaration  is  not  entitled  to  con- 
trolling effect,  because  of  the  provision 
for  capital  stock  and  because  of  the  dec- 
laration in  the  articles  that  the  corpora- 
tion was  formed  for  the  purposes  of 
doing  such  things  as  would  "enhance 
the  interests  of  the  city  and  promote  the 
convenience  and  welfare  of  all  business 
men  trading  therein." 


By  the  provisions  of  section  3832,  cor- 
porations of  this  character  are  author- 
ized to  acquire  such  real  estate  as  may 
be  for  their  interest,  which  would  require 
capital,  and  certificates  of  stock  would  be 
convenient  evidence  of  the  interests  of 
the  several  members  therein.  That  the 
existence  of  capital  stock  does  not  con- 
clusively indicate  that  the  corporation  is 
for  profit  is  made  clear  by  the  provisions 
of  section  3262:  "A  corporation  for 
profit,  alter  its  original  capital  stock  is 
fully  paid  up,  or  a  corporation  not  for 
profit,  having  a  capital  stock,  may  in- 
crease its  capital  stock  or  the  number  of 
shares  into  which  its  capital  stock  is 
divided."  This  provision  of  the  statute 
makes  it  clear  that  the  proposition  of 
law  contained  in  the  third  request  is 
sound. 

Nor  was  the  view  of  the  trial  court 
justified  by  the  fact  that  the  corporation 
was  intended  to  promote  the  growth  and 
prosperity  of  the  city,  and  thus  to  con- 
fei  incidental  benefit  upon  its  members 
and  officers  in  common  with  others  own- 
ing property  in  the  city  or  doing  busi- 
ness therein.  The  corporation  though 
authorized  to  own  or  lease  real  estate  for 
its  general  purposes,  was  not  authorized 
to  deal  therein,  nor  coula  it  transact  any 
business  out  of  which  profits  payable  as 
dividends  could  be  realized.  The  owner- 
ship of  stock  was  not  necessary  to  mem- 
bership in  the  corporation,  nor  to  official 
participation  in  its  management.  Since 
those  who,  as  directors  or  trustees,  incur 
the  debts  that  may  be  incident  to  the 
management  of  a  corporation  of  this 
character  do  not  necessarily  bear  the 
liabilit}'  which  the  statute  imposes  upon 
stockholders,  they  are  within  the  provi- 
sions of  section  3261  of  the  statutes. 
Corporations  for  profit  within  the  mean- 
ing of  the  statute  are  those  which  are 
formed  for  the  prosecution  of  business 
enterprises  with  a  view  to  realizing  gains 
to  be  distributed  as  dividends  among  the 
shareholders  in  proportion  to  their  con- 
tributions to  the  capital  stock.    • 

For  error  in  the  instructions  given 
and  in  refusing  to  instruct  as  requested, 
the  judgments  of  the  circuit  court  and 
court  of  common  pleas  are  reverse. 

BuRKET,  J.,  having  been  of  counsel, 
did  not  sit.. 

(To  appear  in  52  Ohio  St.) 
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Courts  arc  being  closed  in  nearly  every 
county  in  the  state,  and  judges  are  taking  their 
.summer  vacation. 


A  score  of  attorneys  have  been  cited  before 
the  court  of  insolvency  at  Cincinnati,  to  show 
cause  for  failing  to  pay  taxes  on  property  held 
by  them  as  assignees. 


Entered  at  the  Postoffice,  Norwalk,  Ohio,  as  second 
class  matter. 


SATURDAY,  JULY  6.  1895. 


COMMUNICATIONS  SOLICITED. 

ContriimiiofUt  itefns  of  news  about  courts 
judges  and  lawyers;  Queries  or  comments; 
criticisms  on  various  mw  questions;  addresses 
on  legal  topics,  or  discussions  upon  points  oj 
interest,  as  well  as  important  decisions,  are 
solicited  from  tnembers  of  the  bar  and  those 
interested  in  legal  proceedings. 


Governor  McKinley  has  ..ppointed  Hon..Sel- 
wyn  N.  Owen,  of  Columbus,  a  member  of  the 
state  board  of  arbitration  for  the  term  ending 
May  29, 1898^  to  succeed  himself.  The  appoint- 
ment is  subject  to  the  consent  of  the  een^te. 


Plans  have  been  prepared  for  a  new  building 
for  the  law  school  of  Western  Reser.e  univer- 
sity, at  Cleveland.  It  is  to  cost  125,000,  and 
will  be  large  enough  to  accommodate  one 
hundred  and  fifty  students.  The  plans  call  for 
a  two-story  building,  containing  three  lecture 
rooms,  a  large  library,  a  recitation  room,  and 
private  rooms  for  the  instructors.  The  money 
for  the  building  has  not  yet  l>een  raised  but 
it  is  said  that  the  prospects  for  securing  it  are 
very  good. 

Attorney  General  Richards  filed  a  suit  last 
week  against  the  Columbus  Manufacturing 
company  to  recover  $42,626.84  for  the  state  for 
convict  labor  furnished  to  the  company.  The 
state  alleges  that  beginning  with  July,  1893,  up 
till  June  10,  last,  it  has  been  furnishing  the 
company  convict  labor,  for  which  it  has  never 
received  compensation.  The  company  agreed 
to  take  the  men  in  their  shops  at  the  prison  at  a 
stipulated  price.  The  state  furni'ihed  the  con- 
vict labor  at  86  and  61  cents  per  day,  and  claims 
that  the  warden  of  the  prison  furnished  the 
auditor  and  the  defendant  with  the  bills  for  the 
amounts  due,  but  no  return  was  ever  made. 


A  case  involving  the  alleged  Louisiana 
election  frauds  of  1876  has  been  dock- 
eted in  the  United  States  supreme  court 
The  title  is  Caroline  P.  Southivorth,  adminis- 
tratrix  of  John  P.  Southivorth,  v.  The  United 
States,  It  is  appealed  from  the  court  of 
claims  and  involves  a  claim  for  fees  on  tlie 
part  of  Southworth,  who  in  1876  was  a  United 
States  commissioner.  Acting  in  this  capacity 
he  issued  8,283  warrants  for  arrest  for  viola- 
tion of  the  election  laws  in  the  twelve  days 
from  the  26th  of  October  to  the  6th  of  Novem- 
ber. He  was  so  busy  he  used  a  stamp  instead 
of  writing  his  name. 

The  treasury  department  refused  to  allow 
the  claim  on  account  of  this,  and  he  took  t)ie 
case  to  the  court  of  claims,  where  the 
decision  was  Also  Adverse  to  him 
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Suit  for  $90,000  damages  was  filed  in  San- 
dusky county  common  pleas  court  this  week, 
against  the  Northwestern  Ohio  Natural  Gas 
company,  by  Charles  L.  Stevens,  who  alleges 
that  while  in  their  employ  he  was  frightfully 
disfigured,  crippled,  and  permanently  disabled 
by  the  explosion  of  the  gas  regulator  house  in 
Sandusky  December  30,  1894.  and  which  he 
claimed  was  the  result  of  their  carelessness 
and  negligence.  Stevens,  in  company  with 
two  other  employees,  was  repairing  the  regula- 
tor when  escaping  gas  accumulating  became 
ignited,  and  a  terrific  explosion  followed. 
Sevens  sustained  the  worst  injuries,  and  is  a 
physical  wreck. 

An  important  decision  was  handed  down 
by  Judge  Caldwell  of  the  United  States  court, 
at  St  Louis,  which  will  have  a  bearing  on  in- 
surance policies.  The  opinion  explains  the 
case  and  is  as  follows: 

The  rule  is  that  if  beioreor  after  the  policy 
is  issued  the  agent  has  notice  of  the  amount  of 
the  insurance  which  the  insured  is  carrying 
or  intends  to  carry  on  the  property  insured,  and 
makes  no  objection  thereto,  the  company  can 
not  be  stopped  from  claiming  a  forfeiture, 
after  there  is  a  loss,  upon  the  ground  thi|t  such 
prior  or  subsequent  insurance,  of  which  its 
agent  had  notice,  was  not  indorsed  in  writing 
in  the  policy.  The  company  cannot^lay  fast 
and  loose.  It  cannot  issue  a  policy  which  is 
valid  for  the  purpose  of  receiving  the  premium, 
.  luit  invalid  when  it  comes  to  pay  a  loss. 

To  deliver  a  policy  with  full  knowledge  of 
facts  upon  which  its  validity  may  be  disputed 
and  then  to  insist  upon  these  facts  as  good 

? rounds  of  the  violation  is  attempt  at  fraud, 
here  is  no  rule  that  requires  the  business 
world  to  deal  with  such  insurance  agents  on 
the  assumption  that  they  are  cheats  and  frauds. 
The  presumption  is  that  they  are  reasonably  in- 
telligent and  honest  men,  and  the  company 
cannot  escape  payment  of  the  loss  merely  be- 
cause the  insured  acted  upon  this  presump- 
tion.   [ 

DIVOSCS  LAWS. 

The  question  of  divorce  seems  to  be  agitat- 
ing pretty  nearly  every  civilized  country  in  the 
world  just  now.  The  French  statisticians  have 
tackled  the  subject,  and  show  the  extent  to 
which  divorce  has  grown  in  Prance.  From 
1884  to  1894  applications  for  diyorces  jn  Prance 
have  exceeded  45,000,  of  which  40,000  have 
been  granted. 

M.  Naquet,  in  urging  the  passa^re  of  the  di- 
vorce law  in  Prance,  optimistically  predicted 
that  it  would  prevent  many  ruptures,  and  thai 
married  couples  would  remain  more  firmly 
united  from  the  fact  that  their  tie  would  not  be 
compulsory.  Unfortunately,  exactly  the  con- 
trary was  the  result.    The  first  year  after  the 


law  was  passed  showed  1,700  divorces;  last  year 
there  were  over  8,000.  When  separations  aloiie 
were  permitted  they  only  reached  3,000.  While 
in  1882  the  proportion  was  only  1  in  1,000, 
to-day  it  is  25  in  1,000. 

From  the  history  of  divorce  it  appears  that 
the  proportion  of  unhappy  marriages  increases 
from  the  day  divorce  is  legalized  in  a  coantry. 
It  appears  among  people  of  the  highest  civil- 
ization at  the  period  of  their  decadence ;  from 
that  time  can  be  dated  a  retrograde  movement 
in  morals. 

In  Egypt  the  laws  authorized  no  divorce  ex- 
cept in  certain  cases.  Infidelity  was  punished 
severely ;  the  man  received  1,000  stripes  and  the 
woman*s  nose  was  cut  In  Babylon  a  public 
auction  of  all  the  girls  of  a  marriageable  age 
was  held  once  a  year.  The  untying  of  these 
knots  was  even  more  simple. 

Confucius,  writing  on  cViinese  lawa,  estab- 
lished seven  cases  of  repudiation,  among  which 
it  appears  that  the  wife  could  be  pat  aside  for 
excessive  gos.sip  or  for  not  getting  along  with 
her  father  or  mother-i  n-law.  But  there  was  this 
proviso:  'The  husband  is  advised  to  retain 
her  if  she  will  wear  mourning  for  her  mother- 
in-law  for  three  years."  As  a  matter  of  fact, 
the  Chinese  resort  to  the  divorce  courts  very 
little,  and  they  hold  a  widow  marrying  the 
second  time  in  the  utmost  contempt.  This 
custom  is  somewhat  similar  to  that  of  the  Hin- 
doos in  foriner  years,  when  the  widows  flnng 
themselves  on  the  burning  woodpiles  apon 
which  their  husband's  bodies  were  being  con- 
sumed. 

India  recognizes  certain  causes  for  divorce. 
In  Burnish  the  women  when  marr>*ing  do  not 
take  their  hushan^ i*s  nanies.but  retain  their  own, 
M-ith  the  aadendum  of  **wite  of  So  and  So.** 
This  makes  it  convenient  for  them  to  assnme 
their  previous  status  in  public  knowl^^  when 
they  come  to  be  divorced,  as  they  are  likely  to 
be,  as  divorce  is  easy  iii  that  country. 

If  a  Burmese  wife  and  husband  quarrel  and 
determine  to  separate,  the  wife,  wno  does  all 
the  marketing,  goes  out  and  buys  two  little 
candles  of  e<|ual  len^^th  which  are  made  espe- 
cially for  this  use.  She  brings  them  home. 
She  and  her  husband  sit  down  on  the  floor, 
place  the  candles  between  them,  and  light  them 
simultaneously.  One  candle  stands  for  him, 
the  other  for  her.  The  one  whose  candle  bums 
out  first  rises  and  goes  l^t  of  the  house  forever, 
with  nothing  but  what  he  or  she  may  have  on. 
The  other  takes  all  the  property. 

This  looks  fair  enough  on  the  face  of  it,  but 
it  often  happens  the  wife  on  her  vray  home 
with  the  candles  takes  a  tiny  scraping  from  the 
bottom  of  one  of  them.  A  very  little  will  be 
enough.  If  the  husband  and  house  are  empty 
of  pretty  much  ever3rthing  but  children,  she 
takes  the  shortened  candle  and  wa  ks  oat  free 
and  content.  But  if  the  house  is  well  fiir- 
nished  and  the  .husband's  possessions  are  con- 
siderable, he  gets  the  short  candle  and  does  the 
walking.— JV«e/  York  World. 
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The  United  States  District  Court  in  New 
York  has  decided  one  issue  of  a  very  import- 
ant case.  The  case  is  that  of  Noyes  against 
Dana,  and  the  issue  settled  is  that  which  deter- 
mines the  place  of  trial.  Prank  fi.  Noyes  is 
editor  of  a  newspaper  published  in  Washing- 
con,  D.  C.  Charles  A.  Dana  is  editor  of  a  news- 
paper published  in  New  York.  Some  time  ago 
Mr.  Dana  wrote,  or  permitted  to  be  written,  in 
the  Sun  certain  words  which  Mr.  Noyes  avers 
to  be  libelous  of  himself.  The  case  has  not 
reached  the  stage  at  which  the  soundness  or 
unsoundness  of  Mr.  Noyes'  complaint  is  to  be 
discussed;  that  stage  comes  with  the  present- 
ment of  evidence. 

Hitherto  the  issue  has  been  concerning  what 
laMryers  call  the  venue  of  the  alleged  offense. 
Mr.  Noyes  affirmed  that,  because  Mr.  Dana's 
newspaper  was  sold  and  circulated  in  Wash- 
ingrton,  the  words  complained  of  were  pub- 
lished in  Washington.  But,  inasmuch  as  Mr. 
Dana's  newspaper  is  sold  and  read  in  Kalama- 
zoo and  in  Oshkosh.  in  Tacoma,  at  Yuba  Dam, 
and  in  Rocky  Gulch,  Mr.  Noyes  might  as  well 
have  instructed  the  attorney  of  Arizona,  Cali- 
fornia or  Michigan  to  commence  suit  against 
Mr.  Dana  us  to  have  begun  proceedings  in 
Washington.  The  measure  of  damages  to  Mr. 
Noyes  might  be  less  in  Yuba  Dam,  where,  pos- 
sihly,  he  is  not  known  at  all,  than  in  Washing- 
ton, where  everybody  knows  him,  but  he  is  not 
8uin|2^  for  damage,  but  for  a  verdict  in  criminal 
court.  The  commencement  of  a  luit  at  Wash- 
ington indicates  a  desire  to  harass  the  New 
York  editor  h^  placing  his  trial  far  from  his  \1- 
cinage.  But  it  is  of  the  essence  of  trial  bv 
jury  that  the  triers  shall  be  peers  of  the  tried, 
men  of  the  same  country  if  possible,  of  the 
same  commonwealth  certainly.  The  attempted 
removal  to  Washin^on  savors  of  an  attack 
upon  an  old  legal  principle. 

The  decision  of  the  New  York  court  is  right- 
eous. There  i.s  no  doubt  that  the  issue  of  fact 
as  to  tlie  innocent  or  libe  ous  quality  of  Mr. 
Dana*s  utterance  concerning  Mr.  Noyes  will 
be  fairly  determined  in  New  York.  But  had 
the  court  ruled  that  Mr.  Dana  could  be  taken 
to  Washin^on  for  trial  it  would  have  followed 
that,  certainly  in  every  Territory,  and  probably 
in  every  state,  a  series  of  mahcibus  prosecu- 
tions for  libel  would  have  sprung  up.  It  is  a 
long  trip  from  New  York  to  New  Mexico,  or 
from  St  Paul  to  Washington  City,  or  from 
Chicago  to  Florida.  But  in  any  United  States 
court  sitting  in  any  one  of  these  places  a 
trumped-up  suit  in  libel  might  have  been  en- 
tered against  any  distant  editor  who  unfortu- 
nately should  have  made  mention  of  any  ad- 
venturer. It  would  have  been  cheaper  to  have 
compromised  than  to  have  fought,  and  the 
shystering  lawyer  and  the  perjuring  com- 
plainant would  have  reaped  rich  harvests  of  in- 
iquity. Mr.  Dana  is  to  oe  congratulated  upon 
the  victory  that  he  has  won  for  himself  and  for 
the  press  of  the  whole  country.— CAir<i^<7 
Mer-Ocean, 


WHY  SLI  PERKINS  LEFT  THE  LAW  AHD 
BECAME  A  JOURNALIST. 

I  studied  law  in  the  Washington  Law  School. 
In  fact,  I  was  admitted  to  the  bar.  I  shall 
never  forget  my  first  case,  neither  will  my 
client.  I  was  called  upon  to  defend  a  young 
man  for  passing  counterfeit  money.  I  knew 
the'  young  man  was  innocent,  because  I  lent 
him  the  money  that  caused  him  to  be  arrested. 
Well,  there  was  a  hard  feeling  against  the 
young  man  in  the  county,  and  I  pleaded  for  a 
change  of  venue.  I  made  a  great  plea  for  it. 
I  can  rememl^er,  even  now  how  fine  it  was.  It 
was  filled  with  choice  rhetoric  and  passionate 
oratory.  I  quoted  Kent  and  Blackstone  and 
Littleton,  and  cited  precedent  after  precedent 
from  the  Digest  and  State  Reports.  I  wound 
up  with  a  tremendous  argument,  amid  ap- 
plause of  all  the  younger  members  of  the  bar. 
Then,  sanguine  of  success,  I  stood  and  waited 
the  judge*s  decision.  It  soon  came.  The 
judge  looked  me  full  in  the  face  and  said : 
*'Your  argument  is  good,  Mr.  Perkins,  very 
good,  and  I've  been  deeply  interested  in  it  and 
when  a  case  comes  up  that  your  argument  fits, 
I  shall  give  your  remarks  all  the  consideration 
that  they  merit    Sit  down." 

This  is  why  I  gave  up  law  and  resorted  to  lec- 
turing and  writing  for  the  newspapers. 


The  great  Peralta  grant,  situated  in  Arizona 
and  New  Mexico  and  covering  12,465,000  acres 
of  land,  which  has  been  on  trial  for  three  weeks, 
was  decided  at  Santa  Pe  this  week  in  favor  of 
the  govern nientr  The  court  held  every  title 
paper  to  be  forged  and  manufactured,  and  that 
the  mission  records  of  San  Salvador,  CaL,  were 
forged  to  enable  the  wife  of  the  claimant  to 
connect  herself  with  the  Peralta  family.  Chief 
Justice  Reed  announced  that  it  was  not  neces- 
sary to  determine  yrho  Mrs.  Peralta  Reavis  was, 
but  that  it  was  sufificient  to  hold  that  she  was 
not  an  heir  of  the  alleged  grant  nor  entitled 
to  maintain  the  suit  The  written  opinion 
will  be  filed  by  the  Chief  Justice  as  soon  as  it 
can  be  prepared. 

Upon  advisement  Reavis  was  arrested  by  the 
United  States  marshal  for  asserting  false 
claims  against  the  government,  upon  complaint 
made  by  United  States  Attorney  Reynolds, 
under  instructions  given  by  Attorney- General 
Olney,  before  he  left  the  department  of 
justice.  United  States  Attorney  Rejmolds  and 
his  associate,  Malette  Prevost,  are  being 
showered  with  congratulations  from  all  over 
Arizona.  This  practically  ends  the  most  stu- 
pendous fraud  ever  attempted  in  this  country 
and  successfully  carried  on  for  over  a  quarter 
of  a  century. 
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The  supreme  court  of  Nebraska  has  just  ren- 
<lere(l  a  decision  of  great  interest  to  railroads. 
There  is  a  law  on  the  statute  books  compelling 
engineers  to  whistle  at  every  public  highway 
crossing,  and  on  failure  to  do  so  the  railroad 
company  is  subject  to  a  fine  of  f50,  of  which 
half  goes  to  the  informer.  As  a  consequence 
there  are  many  informants,  particularly  farm- 
ers who  make  it  a  business  to  catch  the  engi- 
neer. A  mau  lets  it  go  until  he  has  a  number 
of  cases  and  then  goes  to  court.  The  law  has 
cost  the  Nebraska  railroads  several  small  for- 
tunes and  every  suit  hitherto  has  resulted  in  fa- 
vor of  the  plaintiffs  and  against  the  railroads. 
The  supreme  court  has  decided  the  law  uncon- 
stitutional. J.  H.  Hall  secured  judgment  in 
the  lower  court  against  the  Omaha  and  Repub- 
lican Valley,  which  is  part  of  the  Union  Pa- 
cific, for  $3,500  of  this  whistling  money,  repre- 
senting 700  failures  to  whistle,  and  it  was  ap- 
pealed to  the  supreme  court  and  the  law  there 
declared  unconstitutional. 


RIGHT  OF  SELF-DEFENSE. 

The  supreme  court  of  the  United  States 
just  before  adjournment  handed  down  a 
decision  which  establishes  the  principles 
of  the  right  of  self-defense.  The  decision 
was  given  on  the  appeal  of  Babe  Beard 
from  a  judgment  ot  conviction  and  sen- 
tence of  eight  years'  imprisonmnent  for 
manslaughter.  The  facts  of  the  case,  it 
seems,  were  that  Beard  had  three 
brothers-in-law  who  came  to  his  house 
with  the  express  determination  of  driving 
away  a  cow,  the  ownership  of  which  was 
in  dispute  between  the  parties.  One  of 
the  brothers-in-law  advanced  upon  Beard, 
who  had  a  gun  in  his  hands,  and  made  a 
motion  as  if  to  draw  a  revolver  from  his 
pocket.  Beard  struck  this  brother-in-law 
over  the  head,  inflicting  a  wound  from 
which  he  died.  On  the  trial  the  judge  in- 1 
structed  the  jury  in  regard  to  the  law  of 
self-defense,  and  said  that  Beard  was  com- 
pelled by  that  law  to  avoid  danger  at  the 
hands  of  the  person  who  threqitened 
him  by  going  away  from  the  place,  that 
the  only  place  where  he  need  not  re- 
treat further  was  his  dwelling  place. 
Judge  Harlan,  in  delivering  the  opinion 
of  the  court,  says  that  the  charge  was  de- 
fective in  point  of  law  on  several  grounds, 
ana  .„i  discussing  this  question  in  his 
opin^ion,  he  says: 

''The court,  sevtral  times  in  its  charge, 
raised  or  suggested  the    inquiry   whether 


Beard  was  in  the  lawful  pursuit  of  his 
business,that  is.doing  what  he  had  a  right 
to  do,  when,  after  returning  home  in  the 
afternoon,  he  went  from  his  dwelling 
house  to  a  part  of  his  premises  near  the 
orchard  fence,  just  outside  of  which  his 
wife  and  the  Jones  brothers  were  engaged 
in  a  dispute — the  former  endeavoring  to 
prevent  the  cow  from  being  taken  away, 
the  latter  trying  to  drive  it  off  the  prem-' 
ises.  Was  he  not  doing  what  he  had  the 
legal  right  to  do,  when,  keeping  within 
his  own  premises  and  near  his  dwelling, 
he  jomed  his  wife,  who  was  in  dispute 
with  others,  one  of  whom,  as  he  had  been 
informed,  had  already  threatened  to  take 
the  cow  away  or  kill  him?  We  have 
no  hesitation  in  answering  this  question 
in  the  affirmative.  *  *  *  fn  our 
opinion,  the  court  below  erred  in  holding 
that  the  accused,  while  on  his  premises, 
outside  of  his  dwelling  house,  was  under 
a  legal  duty  to  get  out  of  the  way,  if  he 
could,  ot  his  assailant,  who,  according  to 
one  view  of  the  evidence,  had  threatened 
to  kill  the  defendant,  in  execution  of  that 
purpose  had  armed  himself  with  a  deadly 
weapon,  with  that  weapon  concealed  upon 
his  person,  went  to  the  defendant's  prem- 
ises, despite  the  warning  of  the  latter  to 
keep  away,  and  by  word  and  act  indicated 
his  purpose  to  attack  the  accused. 

"The  defendant  was  where  he  had  the 
right  to  be  when  the  deceased  advanced 
upon  him  in  a  threatening  manner  and 
with  a  deadly  weapon ;  and  if  the  accused 
did  not  provoke  the  assault  and  had  at  the 
time  reasonable  grounds  to  believe,  and 
in  good  faith  believed,  that  the  deceased 
intended  to  take  his  life  or  to  do  him 
great  bodily  harm,  he  was  not  obhged  to 
retreat,  nor  to  consider  whether  he  could 
safely  retreat,  but  was  entitled  to  stand 
his  ground  and  meet  any  attack  made 
upon  him  with  a  deadly  weapon,  in  such 
way  and  with  such  force  as,  under  all  cir- 
cumstances, he,  at  the  moment,  honestly 
believed,  and  had  reasonable  grounds  to 
believe,  was  necessary  to  save  his  own 
life  or  to  protect  himself  from  great 
bodily  injury. 

"As  the  proceedings  below  were  not 
conducted  in  accordance  with  these  prin- 
ciples, the  judgment  must  be  reversed 
and  the  cause  remanded,  with  directions 
to  grant  a  new  trial." — Albany  Law  Jour- 
nal. 
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THE  LIABILITY  OF  CARRIERS. 

In  the  absence  of  both  contract  and 
statute  to  the  contrary,  the  liability  of  a 
railroad  company  as  a  common  carrier 
continues  until  notice  to  the  consignee  of 
the  arrival  of  his  goods,  and  a  reasonable 
time,  during  business  hours,  after  receipt 
of  notice,  to  inspect  and  remove  them, 
unless  he  is  unknown,  absent  or  cannot 
be  found,  in  which  case  the  goods  may 
be  stored. 

In  making  this  wise  decision  as  to  the 
extent  of  the  liability  of  common  carriers 
of  goods,  in  the  case  of  the-  Lake  Erie 
and  Western  Railroad  Catnpany  v.  Hatch 
(39  N.  E.  Rep  ,  1042),  the  supreme  court 
of  Ohio  creates  the  law  for  that  state,  as 
the  question  stated  had  never  before  been 
passed  upon  by  that  court.  In  establish- 
ing its  precedent,  the  court  notices  the 
liberty  it  has  to  follow  that  line  of  decis- 
ions which,  in  its  opinion,  will  best  meet 
the  wants  of  the  present  course  of  busi- 
ness. Prefacing  its  argument  that  the 
court  of  common  pleas  found  as  a  fact 
that  it  has  always  been  the  custom  of  the 
defendant  below  to  give  notice  of  the 
arrival  of  goods,  and  that  it  deems  that 
this  is  the  general,  if  not  the  universal 
custom,  the  opinion  thus  proceeds:  Con- 
signments arrive  daily,  and  at  all  hours, 
both  day  and  night,  often  hundreds  to  as 
many  consignees  in  a  single  day,  and.  to 
require  all  to  be  on  the  lookout  and  make 
inquiry  of  the  agent  would  be  impracti- 
cable and  would  seriously  retard  business. 
The  custom  of  sending  notice  to  the  con- 
signee sprung  out  of  the  necessity  of 
business,  and  is  for  the  benefit  and  con- 
venience of  both  parties.  The  railroads 
established  this  custom,  the  public  acqui- 
esced therein,  and  the  law  adapts  itself 
thereto.  As,  therefore,  the  present  course 
of  business  is  to  give  notice  to  the  con- 
signee of  the  arrival  of  his  goods,  it  fol- 
lows, as  a  necessary  sequence,  that  the 
carrier  must  hold  and  care  for  the  goods 
until  the  consignee  has  reasonable  time 
after  receipt  of  notice  to  inspect  and  re- 
move them. 

But,  as  is  suggested  above,  there  is  a 
conflict  of  authority  in  this  matter,  some 
states  holding  that  the  liability  of  the 
carrier  ends  upon  the  arrival  of  the  goods 
and  unloading  them  upon  a  platform  or 
placing  them  in  a  warehouse.  The  most 
.satisfactory  doctrine,  however,  is  that  an- 


nounced in  the  syllabus  of  the  case 
named,  and  made  the  initial  paragraph 
of  this  note.  A  li.st  of  the  states  not  re- 
quiring notice  to  be  sent  to  the  consignee 
will  be  found  in  2  Am.  and  Eiig.  Knc. 
Law,  81*2,  with  citation  of  cases,  and  a 
list  of  the  states  requiring  .such  notice  is 
found  on  page  893  of  the  same  volume, 
with  like  citations. — Avicricati  Lincv^r. 


Ever  since  the  case  of  Pas  ley  v.  Free- 
mafi,  decided  in  England  in  1789  (3 
Term  Rep.,  51),  it  has  been  held  that  an 
action  lies  for  false  recommendation  as 
to  the  business  credit  of  one  person,  by 
w^hich  another  sustains  damage,  if  such 
recommendation  be  made  with  intent  to 
deceive  and  defraud  such  other  person. 
The  false  representation  may  consist  in 
the  suppression  of  the  truth,  as  well  as 
in  the  assertion  of  a  falsehood ;  and  the 
action  lies  in  either  case  if  the  intent  to 
deceive  exists,  and  is  the  cause  of  the 
suppression  of  the  truth  or  the  as.sertion 
of  the  falsehood. 

Guided  by  these  rules,  the  supreme 
court  of  Iowa,  in  the  case  of  Sylvester 
et  al.  V.  Heiirich  et  aL  (61  N.  W.  Rep., 
942),  recently  rightly  held  the  defendants 
not  liable  where,  in  response  to  a  letter 
from  plaintiff,  concerning  the  credit  of  a 
firm,  the  defendant,  a  bank,  wrote  that 
the  firm  was  doing  a  good  business ; 
that  its  members  were  competent  men, 
and  that  the  bank  did  not  anticipate  any 
difficulty  on  its  part  in  meeting  obliga- 
tions. The  evidence  showed  that  at 
the  time  the  letter  was  written  by  the 
bank  the  firm  inquired  about  was  largely 
indebted  to  the  defendant ;  that  its 
account  with  defendant  for  the  year 
past  had  been  overdrawn,  and  that 
twenty  davs  after  the  letter  was  written 
the  firm  became  in.solvent.  Neverthe- 
less, it  was  held,  and  that  soundly,  that 
the  evidence  did  not  show  knowledge  on 
defendant's  part  of  the  falsity  of  the 
statements.  Thus  is  emphasized  the 
rule  that  to  maintain  an  action  for  such 
deceit,  the  plaintiff  must  prove  actual 
fraud,  or  an  intention  to  defraud  the  de- 
fendant by  false  representations.  Deceit 
is  the  gist  of  the  action,  and  though  the 
advice  given  be  rash  and  indiscreet,  yet, 
if  there  is  no  ground  to  infer  an  intent 
to  deceive,  it  will  not  support  the  action. 
—  The  American  I^ivyer, 
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New  CatM. 

Cases  filed  in  the  supreme  court  of  Ohio 
since  June  26. 

4010.  Charles  R.  Messin^er  et  al.  v.  The 
Second  National  Bank,  Toledo.  Error  to  the 
circuit  court  or  Lucas  county.  G.  W.  Kin- 
ney, J.  H.  Southard  for  plaintiffs;  Alnion  Hall 
for  defendant 

4611.  LfCvi  Mills,  Trustee,  etc.,  v.  M.  A. 
Kelley  et  al.  Error  to  the  circuit  court  of 
Clinton  county.  Mills  &  Clevinger  for  plain- 
tiff; Smith  &  Savage  for  defendants. 

4612.  The  T.  &  O.  C  Ry.  Co.  v.  The  Bowler 
and  Burdick  Company.  Error  to  the  circuit 
court  of  Lucas  county.  Doyle,  Scott  &  Lewis 
for  plaintiff;  Gilbert  &  Hills  for  defendant. 

4613.  The  Queen  City  Electric  Co.  v.  C.  P. 
Woodworth  et  al.  Error  to  the  circuit  court 
of  Hamilton  county.  Foraker  &  Prior  for 
plaintiff. 

4614.  The  Pennsylvania  Co.  v.  Susan  Hur- 
lesa.    Error  to  the  circuit  court  of  Van  Wert 


county.    Wheeler  &  Brice  for  plaintiff;   Saltz- 
gaber  &  Marble  for  defendant 

4615.  Abram  K.  Detwiler  et  al.  v.  Edith  B. 
Gates  et  al.  Error  to  the  circuit  court  of  Lucas 
county.  Bissell  &  Gorrill  for  plaintiffs ;  L.  G. 
Richardson  for  defendants. 

4616.  The  L.  S.  &  If.  S.  Ry.  Co.  v.  Dorsey 
L.  Beall,  Admr.  Error  to  the  circuit  court  of 
Lucas  county.  E.  D.  Potter,  Jr.,  for  plaintiff; 
Geo.  B.  Boone  for  defet^ant 

4617.  W.  A.  Grant  v.  The  Pittsburg  and 
Western  Ry.  Co.  Error  to  the  circuit  court  of 
Mahonin|[  county.  Prank  Jacobs,  G.  F.  Arrel 
for  plaintiff;  Jones  &  Anderson  for  defen<lAnt 

4618.  A.  G.  Hutchinson  v.  Willard  C  Cole. 
Error  to  the  circuit  court  of  Cu3rahoga  county. 
Gilbert  &  Hills  for  plaintiff;  J.  O.  Winship 
for  defendant 

4619.  The  Ohio  Oil  Co.  v.  Thos.  C  Kelley  et 
al.  Error  to  the  circuit  Court  of  Hancock 
county.  M.  P.  Elliott.  John  Poe,  J.  O.  Troup 
for  plaintiff;   Geo.  H.  Phelps  for  defendants. 

4620.  Charles  Foster  et  al.  v.  Alf  H.  Rice  et 
al.  Error  to  the  circuit  court  of  Seneca 
county.  Seney  &  Sayler,  McCauley  &  Weller 
for  plaintiffs ;  Lutes  &  Lutes,  Hines  &  Clark 
for  defendants. . 
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monthly as  a  supplement  to  the  lboal  Nbws. 
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The  publishers  of  the  Lboal  Nbws  now  have  the 
contract  lor  publtihinB  the  Supreme  Court  Reports  of 
the  state,  and  arc  enabled  to  attach  advance  sheets  of 
these  volumes  to  the  Lboax.  Nbws,  as  a  second  supple- 
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porary use  and  do  not  include  indexes 
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of  th<  current  volume. 
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Contributiofu^  items  of  news  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
on  legal  topics^  or  discussions  upon  points  oj 
interest,  as  well  as  important  decisions,  are 
solicited  from  members  of  the  bar  and  those 
interested  in  legal  proceedings. 


If  you  want  all  of  the  Ohio  case  law  at  $3.00 
a  year,  when  others  charge  $5  00  for  much  less, 
and  compel  yon  to  have  six  volumes  bound  to 
our  three,  whereby  we  save  yon  $3.00  more, 
subscribe  for  the  Ohio  Legal  News,  and  its 
supplements. 


It  is  not  necessary  to  buy  a  multiplicity  of 
Reports  to  get  the  Ohio  case  law.  The  Ohio 
Decisions  gives  it  all. 

Owing  to  the  long  absence  of  Hon.  Levi 
Burgess,  late  supreme  court  reporter,  from  his 
duties  on  account  of  his  affliction,  and  his  sub- 
sequent death,  work  op  61  O.  S.  R.  has  not 
gone  forward  as  rapidly  as  on  former  volumes, 
and  it  will  not  be  ready  for  delivery  before 
August  1. 

Volume  two  of  Ohio  Decisions  is  now  ready 
for  delivery.  Those  who  have  the  Oftio  Legal 
News  from  January  1,  1895,  can  secure  the 
volume  by  removing  the  advance  sheets  and 
sending  them  to  us  with  75  cents  for  a  half 
bound  volume,  or  $1.00  for  a  full  bound  volume. 
We  exchange  the  bound  volumes  with  our 
subscribers  at  these  prices,  and  prepay  for  de- 
livery of  the  volumes. 

Judge  Swing  of  the  Hamilton  circuit  court 
has  handed  down  a  decision  that'  a  client  who 
employs  an  attorney  and  pays  him  a  retainer 
in  advance  under  a  contract  for  services  to  be 
performed,  and  the  attorney  dies  before  the 
services^ are  completed,  the  client  may  recover 
from  the  attorney's  estate  all  the  advanced  fee 
above  a  fair  compensation  for  the  services  per- 
formed by  the  attorney,,  up  to  the  time  of  his 
death. 

Before  we  began  publishing  the  Ohio  Legal  • 
News,  attorneys  thought  they  werp  getting  all. 
of  'the  valuable  circuit,  and  other  minor  court 
decisions,  rendered  in  Ohio,  but  they  have  un- 
doubtedly learned  ere  this  thSt  they  were  mis- 
taken. For  years  they  had  been  receiving 
what  the  publisher  of  the  only  existing  law 
journal  could  get  furnished  him  for  nothing, 
enough  for  a  scanty  volume  each  year.  Noi|r 
the  editor  of  the  same  journal,  by  copying 
from  our  columns,  a  great  many  cases  the  tran- 
scripts of  which  are  purchased  by  tis,  is  en- 
abled to  add  enough  to  his  publications  to 
make  this  year  four  of  hiis  scrimped  volumes. ' 
And  then  he  does  not  get  it  all.  Volumes  one 
and  two  of  the  Ohio  Decisions  contain  two 
hundred  important  cases  that  have  never  been 
published  in  any  other  reports.  The  lawyer 
who  wants  to  be  sure  of  having  all  the  law 
there  is  on  his  side  of  the  case,  and  all  the 
authorities  his  opponent  may  use,  should  relj 
on  jiothing  but  the  Ohio  Decisions. 

The  volunies  of  Ohio  Decisions  each  con- 
tain as  much  matter  as  any  two  volumes  of 
other  reports  published,  in  Ohio. 
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If  yon  want  all  of  the  decisions  of  Ohio 
conrts,  within  a  reasonable  time  after  they  are 
rendered,  rely  upon  the  Ohio  Dbctsions. 

Attorney  P.  M.  Coppock  of  Cincinnati,  will 
bring  an  action  to  enjoin  the  trustees  of  the 
sinking  fund  irom  issuing  $3,000,000  of  gold 
bonds  for  the  purpose  of  refunding  a  portion 
of  the  city's  indebtedness.  The  claim  is  that,  as 
the  statutes  are  silent  as  to  what  kind  of 
bonds  may  be  issued,  the  trustees  have  no 
right  to  issue  a  special  bond,  payable  in  gold, 
and  that  such  issue  and  sale  would  be  an  abuse 
of  corporate  power. 

The  supreme  court  of  Kansas  decided  the 
case  of  Mary  Elizabeth  Lease  against  George 
A.  Clarke,  holding  that  when  Mrs.  Lease  was 
appointed  to  be  a  trustee  of  the  state  board  of 
charitable  institutions  by  Governor  Lewelling 
in  1893,  it  was  for  an  unexpired  and  not  for  a 
full  term  and  that  Governer  Morrill's  appoint- 
ment of  George  A.  Clarke  to  be  her  successor 
was  regular  and  in  accordance  with  law.  The 
opinion  was  unanimous. 

After  the  passage  in  Georgia  of  the  severe 
laws  against  gambling  Judg;  Dooly  was  very 
rigid  in  their  enforcement  At  the  close  of  a 
session  of  the  superior  court,  the  Judge  had 
retired  to  rest ;  but  the  noise  of  a  faro  table  in 
tlie  adjoining  room  disturbed  htm  so  much 
that  he  got  up,  dressed,  and  went  in  and  told 
them  that  he  had  tried  all  legal  methods  to 
break  them  up,  and  had  failea;  and  now  he 
was  determined  to  adopt  another  plan.  Before 
the  night  had  closed  he  broke  the  bank,  and 
told  the  parties  to  clear  out,  and  be  more  care- 
ful in  the  future  how  they  interfered  with  the 
court. — Green  Bag. 


THS  STATS  BAR  1EKBTIN6. 

The  annual  meeting  of  the  State  Bar  Asso- 
ciation opens  at  Put-in-Bay  next  Wednesday. 
The  following  is  the  program: 
first  day,  wednesday,  july  17,  1895,  2:30 
o'clock  p.  m. 

The  meeting  will  be  called  to  order  by  Hon. 
Frederick  W.  Moore,  Chairman  of  the  Execu- 
tive Committee. 

Annual  address  of  the  President, 

Judge  Charles  Pratt. 

Report  of  Committee  on  Admission  and 
Election  of  Members. 

Report  of  Secretary. 

Report  of  Treasurer. 

Reports  of  Standing  Committees,  as  fol- 
lows : 

1.  Executive. 

2.  Judicial    Administration  and   Iregal    Re* 

form. 

3.  Legal  Education. 

4.  Grievances. 

5.  Legal  Biography. 

President's  call  on  Judicial  Districts  for  the 
names  of  Deceased  Members. 

MEMORIALS. 

Address,  Statutory  Interpretation,  Prank  S. 
Monnett,  Bucyrus. 

EVENING  SESSION,  SOCIAL. 


OHIO  FEDERAL  CASES. 

One  of  the  supplemental  sheets  to  this  issue 
is  the  advance  sheets  of  Ohio  Federal  Deci- 
sions. This  volume  will  contain  the. decisions 
of  the  U.  S.  circuit  courts,  and  the  circuit 
court  of  appeals,  rendered  in  cases  arising  in 
Ohio.  Many  of  them  will  be  the  construction 
of  Ohio  statutes,  and  a  number  will  be  cases 
arising  between  corporations,  and  between  cor- 
porations and  their  employees,  which  have  been 
oeguu  in,  or  removed  to  the  U.  S.  court,  on  ac- 
count of  tilt  residence  of  one  of  the  parties  in 
another  state.  The  decisions  are  as  authorita- 
tive, as  if  in  the  state  courts.  In  the  past,  to 
get  them,  it  has  been  necessary  to  purchase 
the  entire  series  of  Federal  Reporters.  The 
bar  of  the  state  can  credit  our  enterprise  with 
having  put  this  valuable  branch  of  Ohio  case 
law  before  them  iti  such  a  way  that  all  can  get 
it  readily  and  cheaply. 


SECOND  DAY,  THURSDAY,  JULY    18,  9  O'CLOCK 
A.    M. 

Address,  Private  Corporations,  Hon.  Warner 
M.  Bateman,  Cincinnati. 
Report  of  Special  Committees : 

1.  On  New  Rooms  for  Supreme  Court  and 
State  Law  Library. 

2.  Selection  of  Committees  on  Nomination 
of  Ofificers. 

Address,  Some  Recent  Phases  of  Legal  De- 
velopment, Hon.  Lawrence  Maxwell,  Jr.,  Cir- 
cinnati. 

Discussion  of  Reports  of  Committees. 

Miscellaneous  Business. 


AFTERNOON  SESSION,  2:30  O'CLOCK  P.M. 

Annual  Address,  Suggestions  to  Young  Law- 
yers, Hon.  Cortlandt  Parker,  Newark,  N.  J. 

Report  of  Committee  on   Nomination   and 
Election  of  Officers. 

Appointment  by  the  President  of  Three  Dele- 
gates to  the  American  Bar  Association. 

Address,  Law  and  Lawyers,  Hon.    Martin 
Welker,  Wooster. 

EVENING  SESSION,  BANQUET,.  9  O'CLOCK. 

THIRD  DAY,  FRIDAY,  JULY  19.   . 

Election  of  Officers  of  Standing  Commit- 
tees. 
Unfinished  Business. 
Miscellaneous  Business. 
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If  you  want  all  the  Ohio  case  law,  get    the 
Ohio  Decisions. 


The  plaintiff  in  a  suit  brought  against  the 
city  of  New  York  had  been  injured  by  a  fall, 
caused  by  a  defect  in  the  sidewalk,  and  during 
the  trial  a  well-known  physician  testified  that 
"  the  plaintiff  was  so  injured  that  he  could  lie 
only  on  one  side."  "I  suppose,  doctor,  you 
mean  he  would  make  a  very  poor  lawyer,"  ob- 
served the  counsel  for  the  city. — Green  Bag. 

A  Philadelphia  lawyer  said  a  very  bright 
thing  the  other  day.  He  was  seated  with  a 
group  of  friends,  and  they  were  discussing  in 
a  desultory  way  the  leading  topics  of  the  day. 
One  of  the  parties  present,  Mr.  ,  per- 
sisted in  monopolizing  more  than  his  share  of 
the  conversation,  and  his  views  did  not  at  all 
accord  with  tliose  of  the  lawyer.  As  the  men 
separated,  one  of  them  said  to  the  lawyer : 

"That   knows  a  ^ood   deal,    doesn't 

he  ?  " 

"  Yes,"  replied  the  lawyer,  "  he  knows 
entirely  too  much  for  one  man;  he  ought  to  be 
incorporated." — Green  Bag. 

A  young  lawyer  was  appointed  to  defend  a 
negro  who  was  too  poor  to  hire  counsel  of  his 
own.'  After  the  jury  was  in  the  box  the  young 
lawyer  challenged  several  jurjmen  who,  his 
client  said,  had  a  prejudice  against  him. 

**Ai»e  there  any  more  jurymen  who  have  a 
prejudice  against  you?  "  whispered  the  young 
lawyer. 

"  No,  boss,  de  jury  am  all  right,  but  now  I 
wants  you  to  challenge  de  jedge.  I  has  been 
convicted  under  him  seberal  times  already  and 
maybe  he  is  beginnin'  to  hab  prejudice  agin 
me." 

The  young  lawyer,  this  being  his  first  case, 
took  the  advice  of  his  client,  and,  addressing 
the  court,  told  the  judge  he  could  step  aside. 

"And  you  say  that  you  are  innocent  of  the 
charge  of  stealing  a  rooster  from  Mr.  Jones?  " 
asked  an  Arkansas  judge  of  a  meek  looking 
prisoner. 

**Yes,  sir,  I  am  innocent — as  innocent  as  a 
child." 

"  You  are  confident  that  you  did  not  steal  the 
rooster  from  Mr.  Jones?  " 

*•  Yes,  sir,  and  I  can  prove  it" 

'*  How  can  you  prove  it^  " 

"I  can  prove  that  I  didn't  steal  Mr.  Jones' 
rooster.  Judge,  because  I  stole  two  hens  from 
Mr.  Graston  the  same  night,  and  Jones  lives 
five  miles  from  Graston's" 

"The  proof. is  conclusive,"  said  the  judge. 
"Discharge  the  prisoner." 


In  April,  1894,  Judge  Ricks  gave  permission 
to  Receiver  Wardwell,  of  the  Cleveland,  Canton 
&  Southern  Railroad,  to  buy  340  gondola  cars 
from  Pennock  Brothers  of  Minerva,  at  $500 
each.  The  manufacturers  have  presented 
their  bill,  but  the  Knickerbocker  Trust  com- 
pany, who  are  the  trustees  for  some  of  the 
first  mortgage  bondholders  of  the  road,  oppose 
the  payment  of  the  bill  on  the  ground  of  ex- 
orbitance. The  case  was  argued  before  Judge 
Ricks  Monday.  A  decision  will  be  given 
soon. 


Judge  Woods,  at  Chicago,  has  reinstated  his 
former  order  making  concurrent  the  sentences 
of  Eugene  V.  Debs  and  other  officials  of  the 
American  Railway  Union.  As  a  rt-sult  Debs 
will  serve  but  six  months  in  jail  and  his  asso- 
ciates but  three  months.  The  men  were  con- 
victed on  two  charges,  and  in  each  Debs  re- 
ceived a  six  months'  jail  sentence  and  the 
other  defendants  were  given  three  months 
each,  sentences  being  made  concurrent.  In 
order  to  take  the  case  to  the  supreme  court. 
Debs'  attorneys  had  the  sentences  separated, 
and  when  the  appeal  was  refused,  it  left  the 
prisoners  under  the  double  sentence,  with  a 
praspect  of  a  year  in  jail  for  Debs  and  six 
months  for  each  of  the  other  Railway  Union 
officers.  The  defendant's  attorneys  then  pe- 
tioned  for  a  reinstatement  of  the  former  order, 
the  petition  being  granted  by  Judge  Woods 
Tuesday. 


A  suit  which  promises  to  be  interesting 
when  it  is  called  for  trial  was  begun  in  the 
common  pleas  court  at  Cleveland  this  week  by 
Mrs.  Amelia  J.  Bell,  through  her  guardian, 
James  R.  Bell,  against  Mrs.  Nellie  C.  Miner. 
Mrs.  Bell  and  Mrs.  Miner  are  sisters,  and  «re 
daughters  of  Mrs.  Julia  Andrews,  who  died  on 
June  18,  at  the  age  of  four  score  years.  Bell, 
in  his  petition,  says  that  Mrs.  Bell  is  not  of 
sound  mind,  and  that  during  the  last  years  of 
her  life  Mrs.  Andrews  made  her  home  with 
Mrs.  Miner.  On  account  of  her  advanced 
years  Mrs.  Andrews,  he  avers,  was  in  such  a 
condition  of  mind  that  she  could  be  easily  in- 
fluenced, he  says,  by  Mrs.  Miner  and  the  tatter's 
husband  to  bequeath  all  her  property,  which 
was  worth  f20,6()0,  to  Mrs.  Miner,  leaving  her 
other  daughter  nothing  whatever.  They  led 
her  to  believe.  Bell  says,  that  Mrs,  Bell,  on  ac- 
count of  her  mental  weakness,  would  die  be- 
fore she  would,  and  that  it  was  best  for  her  to 
transfer  all  her  property  to  her  other  daughter. 
Mr.  Bell  asks  the  court  to  adjust  the  matter  so 
that  the  plaintiff  can  receive  her  just  share  of 
the  propertv.  He  says  the  estate  is  mort- 
gaged in  the  sum  of  $3,000  or  $4,000. 
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MAN  OWNS  THE  DOG. 

An  important  case  has  just  been  settled  in 
New  York.  It  began  humbly,  but  was  carried 
at  last  to  the  court  of  appeals,  and  it  is  now 
settled  that  where  a  dog  is  in  the  family  it  is, 
legally  speaking,  the  property  of  the  husbanrL 
He  can  tie  tin  things  to  its  tail,  choke  it  with 
butter,  kill  it,  gfive  it  away,  or  otherwise  dis- 
pose of  it,  and  the  wife  must  content  herself 
with  mere  language.  The  dog  is  his,  accord- 
ing to  the  courts,  and  that's  the  end  of  it. 

Of  course  this  decision  does  not  affect  dogs 
belonging  to  widows  and  maiden  ladies.  The 
widow  may  still  seek  solace  in  her  pug  or 
poodle  and  be  secure  against  the  tyrannical 
interference  of  man.  The  spinster  may  still 
exercise  her  affections,  youtliful  or  mature, 
upon  a  terrier  or  a  fice.  and  know  that  there  is 
no  one  to  forbid.  The  ruling  refers  only  tu 
dogs  belonging  to  or  beloved  by  married 
women.  The  cruel,  the  monstrous  edict  ex- 
empts the  widow  and  the  maid. —  IVashingtOH 
Post,  

AN6XR  ASSUAGED. 

"The  law  firm  I  was  first  connected  with,  that 
of  Knowlton  &  Jameson,  succeeded  largely,  to 
the  business  of  the  celebrated  'Whispering 
Smith,* "said  ex-Judge  Frank  Scales.  "They 
had  his  law  library,  one  of  the  largest  in  the 
city,  comprising  about  3,000  volumes.  Smith 
was  a  great  collection  lawyer  and  in  very  active 
practice  along  in  '59  and  '60,  after  the  failures 
of  '57.  I  remember  well  the  first  instructions 
he  gave  me.  He  said  the  true  way  to  make  a 
collection  was  to  present  the  bill  and  demand 
payment,  not  to  submit  on  any  account  to 
argument  on  the  part  of  the  debtor,  because 
if  a  young  lawyer  began  to  argue  that  would 
show  weakness  and  give  the  debtor  the  advan- 
tage. The  collector  should  merely  present  his 
bill  and  say  in  case  of  non-p  <yment  the  sheriff 
would  be  there  the  first  thing  in  the  morning. 
This- had  usually  the  effect  of  bringing  the 
debtor  to  time.  But  in  the  payment  of  his 
own  bills  Smith  was  often  very  slow  from  ne- 
cessity. As  his  bills,  and  they  were  pretty 
numerous,  came  in,  he  put  them  on  a  long 
spindle  on  his  desk.  When  he  got  money  he 
just  inverted  tbe  spindle  and  began  to  pay, 
commencing  at  the  oldest  He'd  have  a  blue 
period  for  several  weeks  and  would  hardly  be 
agreeable  with  anybody.  One  night  I  was  sit- 
ting with  him  in  his  office  on  the  second  floor 
of  No.  185  South  Clark  street,  where  there 
was  a  keno  game  carried  on  in  the  basement.  I 


He  was  a  rather  nervous  man.  Along  abont 
10:30  P.  M.  there  was  a  great  commotion  in  the 
building,  howling  and  yelling,  and  people  run- 
ning out  Smith  grabbed  up  his  papers  and 
books  and  ran  out  also,  thinking  the  place  was 
on  fire ;  but  it  was  only  a  wagon  load  of  po- 
licemen raiding  the  keno  game ;  they  arrested 
about  fifty  of  the  gamblers.  Smith  returned 
to  his  desk,  and  his  nerves  were  slowing  down 
their  vibration  when  bang  came  an  empty 
champagne  bottle  through  the  window,  smash- 
ing tne  ink  bottle  on  his  desk  and  making 
him  jump  towards  the  ceiling.  He  shouted 
for  tne  janitor,  and  presently  it  was  ascertained 
that  some  ^ntlemen  were  having  a  game  of 
poker,  with  champagne  on  the  side,  in  a  neigh- 
boring room,  and  that  one  of  them,  in  boister- 
oiis  indignation  at  missing  a  jackpot,  had 
hurled  the  champagne  bottle  through  the  win- 
dow, heedless  of  where  it  struck.  The  old 
'Whisperer'  rushed  excitedly  into  the  room, 
foaming  with  wrath  and  threatening  to  have 
them  all  arrested,  but  by  suave  and  seductive 
language  and  opening  a  fresh  bottle,  they  not 
only  dispelled  his  anger  but  induced  him  to ' 
sit  down  and  take  a  hand,  and  he  played  poker 
with  them  till  break  of  day." — Chicago  InUr 
Ocean, 


OHIO  SKPORTS  WANTED. 

We  have  a  call  for  a  set  of  second  hand  Ohio 
Supreme  Court  Reports.  Parties  having  a 
complete  set,  or  single  Krelumes,  for  sale,  will 
please  advise  us. 

The  Laninc  Ptg.  Co., 

Norwalk,  Ohia 


WILL  STAND  TRIAL 

The  Ohio  Legal  News,  has  stood  a 
trial  of  more  than  one  year,  and 
won  the  verdict  of  the  jury — its 
readers.  Give  it  a  trial,  you  will 
think  well  of  it. 


THE  OHIO  LEGAL  NEWS 

An  "Up  to  Date" 
LAW  P^PPP 


OnlyThree  Dollars  A  Year 

If  you  want  all  of  tbe  decisions 
of  Ohio  Courts, 

SUBSCRIBE  FOR  IT  NOW 


SUPREME  COURT  OF  OHIO. 


61) 


SUPREMB  COURT  OF  OHIO. 
Official  Record  of  Proceedings. 


New  Cases. 

Cases  filed  in  supreme  court  since  July  3, 
1896. 

4621.  James  B.  Gormley,  Assignee,  v.  E.J. 
Cunningham  et  al.  Error  to  the  circuit  court 
of  Seneca  county.  F.  S.  Monett,  John  K. 
Rohn  for  plaintiff.  Seney  &  Sayler  for  defend- 
ant, 

4622.  W.  I.  Squire  v.  Henry  G.  Rausch. 
Error  to  the  circuit  court  of  Lucas  county. 
Parks,  Van  Campen  &  Anelsperger  for  plain- 
tiff.   Stephen  Brophy  for  defendant 

4623.  James  McLandsborough  v.  Jane  Lyle 
et  aL  Error  to  the  circuit  court  of  Harrison 
county.  Walter  G.  Shotwell  for  plaintiff.  D. 
Cunningham,  John  S.  Pearce  for  aefendant. 

4624.  The  T.  &  O.  C.  Ry.  Co.  v.  Dages,  An- 
drews &  Co.  Error  to  the  circuit  court  of 
Franklin  county.  A.  W.  Scott,  Barger  & 
Sanger,  and  Taylor,  Taylor  &  Taylor  lor  plain- 
tiff. 

4625*  Same  v.  D.  S.  Ambach  &  Co.  Error 
to  the  circuit  court  of  Franklin  county.  Same 
attorneys  as  in  4624. 

4626.  Jason  Blackford  v.  Thos.  E  Berry  et 
al.  Error  to  the  circuit  court  of  Wyandot 
county.  Carey  &  Parker,  Jason  Blackford  for 
plaintiff. 

4627.  City  of  Galion  v.  William  Lauer. 
Error  to  the  circuit  court  of  Crawford  county. 
R.  C.  Tracht,  J.  W.  Coulter  &  R.  W.  Johnston 
for  plaintiff.  J.  G.  Meuser  &  Dan  Babst,  Jr.,  for 
defendant 

4628.  Miller  Carter  et  al.  v.  Joseph  Day  et  al. 
Error  to  the  circuit  court  of  Richland  county. 
W.  L.  Sewell  &  D.  Dtrlam  for  plaintiff.  Brad- 
ford &  Moorhouse,  Donnell  &  Marriott  for  de- 
fendant 


[Supreme  Court  of  Ohio.] 

JBNKINS   V.  MaPBS. 

Barter  defined^  Complete  payment—  When  de 
livery  must  be  made—  Tender  and  acceptance. 

1.  A  barter  is  a  transaction  where  goods  are 
exchanged  for  goods.  And  it  is  immaterial 
whether  the  goc^ls  exchanged  are  of  the  same 
kind  and  quality,  or  of  an  entirely  different 
species,  or  whether  mutual  delivery  is  had  con- 
temporaneously with  the  making  of  the  con- 
tract, or  delivery  hy  one  is  made  then,  and  de- 
livery by  the  other  is  to  occur  afterwards. 

2.  In  such  a  transaction,  where  the  party 
bound  to  future  payment  tenders  goods  in  dis- 
charge of  his  obligation,  payment  is  not  com- 
pleted, and  the  obligation  discharged,  until  the 
title  to  the  goods  tendered,  passes  to  the  cred- 
itor or  obligee ;  nor  will  the  title  pass  to  the 
latter  until  he  has  expressly  or  impliedly  ac- 
cepted the  goods. 

3.  In  such  case  the  party  bound  to  pay  by  a 
future  delivery  of  goods,  must,  when  he  ten- 


ders them,  notify  the  creditor,  and  afford  him 
an  opportunity  to  inspect  the  goods  tendered, 
before  the  latter  will  be  held  to  an  implied  ac- 
ceptance of  them. 

(Decided  June  11,  1895.) 

Error  to  the  circuit  court  of  Knox 
county. 

The  plaintiflf  in  error  brought  an  ac- 
tion before  a  justice  of  the  pej»ce  of  Knox 
county,  to  recover  the  value  of  twenty 
bushels  of  oats  that  had  been  delivered 
by  her  to  the  defendant  in  error  to  be  by 
him  consumed  and  shortly  thereafter  re- 
turned in  kind  to  her. 

The  defendant  prevailed  before  the  jus- 
tice, whereupon  the  plaintiff  appealed 
the  cause  to  the  court  of  common  pleas, 
where  the  defendant  again  was  success- 
ful ;  the  plaintiff  then  took  the  case  to  the 
circuit  court  on  error  where  the  judgment 
of  the  court  of  common  pleas  was  af- 
firmed, whereupon  .she  instituted  pro- 
ceedings in  this  court  to  reverse  the  judg- 
ment of  the  circuit  court  and  that  of  the 
court  of  common  pleas.  The  facts  will 
be  found  in  the  opinion  of  the  court. 

D,  F.  &J.  D.  Ewing,  for  Plaintiff. 

F,  V,  Owen  and  William  M.  Koons^ 
for  Defendant. 

BnADBURV,  J. 

The  defendant  in  error  admits  that  on 
August  30,  1881,  he  received  from  the 
plaintiff  in  error  twenty  bushels  of  oats, 
to  be.  consumed  by  him,  which  shortly  * 
thereafter  he  was  to  return  in  kind :  and 
he  contends  that  soon  after  he  had  re- 
ceived the  oats  he  performed  his  obliga- 
tion by  delivering  to  her  an  equal  num- 
ber of  bushels  of  oats,  of  the  same  qual- 
ity as  those  he  had  received  and  con- 
sumed. The  plaintiff  in  error  denied 
their  delivery,  and  upon  this  issue  the 
parties  went  to  trial.  The  transaction 
was  not  a  bailment  ot  the  oats,  but  a  sale, 
where  payment  was  to  be  made  in  kind, 
which  in  law  constitutes  a  barter. 

True,  a  barter  usually  consists  of  an 
exchange  of  commodities  differing  from 
each  other  in  kind,  and  doubtless,  most 
frequently,  mutual  delivery  of  the  re- 
spective articles  occurs  contemporane- 
ously. These  conditions,  however,  though 
the  usual,  are  not  necessary  incidents  of 
a  barter.  A  transaction  being  equally  a 
barter  if  goods  of  the  same  kind  are  ex- 
changed, ahd  delivery  by  one  party  is  to 
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be  made  in  the  future,  as  though  they 
were  of  different  kinds  and  delivery  made 
simultaneously  by  both  parties  when  the 
bargain  was  made.  ^The  distinguishing 
feature  of  a  barter  .ii^lhat  goods  are  ex- 
changed for  goods  instead  of  money. 
And  to  constitute  a  transaction  a  barter, 
it  is  no  more  essential  that  the  delivery 
should  be  made  by  both  parties  at  the 
time  the  bargain  is  made,  than  it  is  neces- 
sary, in  order  to  constitute  a  sale,  that 
the  price  should  be  paid  contemporan- 
eously with  the  delivery  of  the  goods 
which  are  the  subject  of  the  transaction. 

Bouvier  says  of  barter  that  **It  differs 
from  a  sale  in  that  a  barter  is  always  of 
goods  for  goods ;  a  sale  is  of  goods  for 
money,  or  for  money  and  goods.  In  a 
sale  there  is  a  fixed  price;  in  a  barter 
there  is  not."  Vol.  1,  page  223 ;  2  Ency. 
of  Am.  and  Eng.  Law,  128 ;  Massey  v. 
The  State,  74  Ind..  368;  Com.  v.  Davis, 
12  Bush.  (Ky.),  241. 

As  the  transaction  constituted  a  bar- 
ter, the  defendant's  obligation  was  dis- 
charged if  he  delivered  to  the  plaintiff 
twenty  bushels  of  oats  of  the  quality  of 
those  he  had  received ;  and  this  was  the 
question  over  which  the  parties  con- 
tended. 

Upon  the  trial  in  the  court  of  common 
pleas  of  the  issue  respecting  the  return 
of  the  oats,  evidence  was  given  tending 
to  prove  that  about  four  weeks  after  the 
defendant  had  received  the  oats,  he 
threshed,  and  measuring  out  an  equal 
quantity  of  oats  similar  in  quality  to 
those  he  had  received,  sent  them  by  his 
step-son,  a  youth  of  about  sixteen  years 
of  age,  to  the  plaintiff  in  payment  of 
those  he  had  received  from  her.  That 
the  boy  took  the  oats  to  the  premises  of 
the  plaintiff  and  placed  them  in  a  bin 
which  he  found  in  her  granary,  but  gave 
no  notice  to  her,  or  any  one  else  about 
the  premises,  of  what  he  had  done,  and 
that  she  had  no  knowledge  of  the  return 
of  the  oats,  if  they  were  returned,  until 
long  after  they  had  been  sold  or  con- 
sumed. The  evidence  tended  to  prove 
that  the  granary  in  question  contained  at" 
least  two  bins,  one  of  which  was  used  to 
store  grain  owned  by  the  plaintiff  alone, 
and  the  other  used  to  store  that  owned 
by  her  and  her  tenant — a  brother-in-law 
owned  by  him  alone. 

After  the  testimony  was  all  in,  her 


counsel  requested  the  following  proposi- 
tions, among  others,  to  be  given  to  the 

jury: 

''First — That  in  order  for  the  defend- 
ant to  establish  by  proof  his  allegations, 
that  he  delivered  to  the  plaintiff  twent}- 
bushels  of  oats  in  full  payment  of  the 
plaintiff^s  claim  set  forth  in  the  amended 
petition,  he  must  satisfy  your  minds  by  a 
preponderance  of  evidence,  that  he  actu- 
ally presented  the  twenty  bushels  of  oats  to 
her  for  her  inspection,  and  to  give  her  an 
opportunity  to  accept  or  refuse  to  accept 
the  twenty  bushels  of  oats  presented  and  of- 
fered in  payment  of  her  claim,  and  if  such 
opportunity  was  not. offered  plaintiff  and 
she  did  not  accept  said  twenty  bushels  of 
oats  in  full  payment  of  her  claim  against 
defendant,  tHe  emptying  of  said  twenty 
bushels  of  oats  in  a  bin  of  oats  in  her  grain 
house,  in  which  bin  there  were  a  lot  of 
other  oats,  and  without  plaintiff^s  knowl- 
edge or  consent,  and  all  of  said  oats 
were  taken  from  said  bin  and  disposed  of 
before  plaintiff  had  any  knowledge  or  in- 
formation that  the  defendant  claimed  to 
have  emptied  said  oats  in  said  bin  in  pay- 
ment of  the  oats  delivered  by  plaintiff  to 
defendant  on  or  about  August  30,  1881. 
would  not  in  law  constitute  a  delivery  of 
the  twenty  bushels  of  oats  to  her,  and  would 
not  in  law  be  full  payment  of  the  claim  of 
the  plaintiff  as  set  forth  in  her  amended 
petition,  and  your  verdict  should  be  for 
the  plaintiff.*' 

''Second— "IhsX  if  they  find  from  the 
evidence  in  this  case  that  defendant  in 
attempting  to  deliver  to  plaintiff  twenty 
bushels  of  oats  in  payment  of  the  twenty 
bushels  of  oats  that  the  defendant  re- 
ceived of  the  plaintiff  on  or  about  the 
30th  day  of  August,  1881,  did,  without 
the  knowledge  or  consent  of  plaintiff,  or 
any  one  else  acting  for  her.  place  twenty 
bushels  of  oats  in  an  oats  bin,  in  plain- 
tifi^s  grain-house,  and  in  which  bin  at  the 
time,  were  a  lot  of  other  oats  which 
belonged  to  A.  J.  Berry,  and  that  before 
said  plaintiff  had  any  notice  or' informa- 
tion that  defendant  claimed  to  have 
placed  said  twenty  bushels  of  oats  in 
said  bin  in  payment  of  said  oats  delivered 
by  plaintiff  to  defendant,  said  Berry  took 
all  of  said  oats  out  of  said  bin  and  con- 
verted the  same  to  his  own  use,  that 
that  would  not  be  a  delivery  to  plaintiff, 
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and  their  verdict  should  be  for  the  plain- 
tiff.'' 

The   court   refused  to  give  either  of 
these  propositions  to  the  jury,  to  which 
refusal  plaintiff  excepted ;  nor  did  it  sup- 
ply the  omission  in  the  general  charge. 
By  declining  to  give  the  last  proposi- 
tion,  the  court  left  the  jury  at  liberty  to* 
find  for  the  defendant,  if  they  found  that 
he,  in   fact,  returned  the  oats  in  contro- 
versy to  her  granary ;  although  without 
the  knowledge  or  consent  of  plaintiff,  he 
caused  them  to  be  placed  in  a  bin  therein, 
which   contained  oats  belonging  to  an- 
other person,  whereby  the  grain  thus  re- 
turned was  mingled  with  that  of  such 
other  person,  and  afterwards  consumed 
by  him  before  she  was  informed  of  the 
return.    To  state  such  a  proposition  is  to 
refute  it.     Such  a  return  coijstituted  no 
delivery   to  the  plaintiff.     She  had   no 
knowledge  of  what  had  been  done,  neither 
was  the  grain  deposited  in  a  receptacle 
subject  to  her  control,  nor  did  she  receive 
the  slightest  benefit  from  the  attempted 
delivery.     The  natural  result  of  such  a 
delivery  would  be  the  consumption  of 
the  grain  by  the  person  into  whose  bin  it 
had  been  placed.     Upon  what  principle 
of  law  can  this  be  held  to  exonerate  the 
defendant?    We  know  of  none. 

2.  In  refusing  to  give  the  first  of  the 
two  propositions  the  jury  were  author- 
ized to  find  for  the  defendant  if  he  caused 
the  oats  to  be  deposited  in  plaintiffs 
granary,  in  a  bin  containing  other  oats 
belonging  to  her,  although  it  was  done 
without  her  knowledge  or  consent. 

By  the  terms  of  the  contract  between 
the  parties,  the  defendant  was  bound  to 
pay  in  kind.  There  can  be  no  payment 
unless  the  thing  tendered,  be  it  money 
or  goods,  is  accepted  by  the  party  to 
whom  payment  is  due.  Tender  alone 
is  not  payment.  It  ordinarily  stops  the 
running  of  interest,  and,  often,  by  statu- 
tory regulations,  saves  costs,  biit  it  does 
not  discharge  the  obligation  of  the  pro- 
misor or  debtor. 

Payment  is  consummated  by  aa  accept- 
ance of  the  thing  tendered  and  is  in- 
complete until  then.  Property  cannot 
be  thrust  upon  a  person  without  his  con- 
sent, and  the  effect  of  payment  is  to  trans- 
fer from  the  payor  to  the  payee  the  title 
^o  the  thing  delivered  and  received. 
"Paymentis  a  mode  of  extinguishing 


obligations.  It  is  an  act  calling  for  the 
exercise  of  will,  of  consent.  .  To  consti- 
tute a  payment,  money  or  some  other 
valuable  thing  must  be  delivered  by  the 
debtor  to  the  creditor  for  the  purpose  of 
extinguishing  the  debt,  and  the  creditor 
must  receive  it  for  the  same  purpose." 
18  Ency.  of  Am.  and  Eng.  Law,  150; 
Kingston  Bank  v.  Gay,  19  Barb. 
(N.  Y.),  459. 

"Payment  in  its  largest  sense  is  the 
actual  accomplishment  of  the  thing  that 
the  party  obliges  himself  to  give  or  to  do, 
whatsoever  it  may  be,  although  in  our 
acceptation,  it  is  ordinarily  confined  to 
money  engagements,  and  it  is  therefore 
the  natural  manner  in  which  obligations 
are  extinguished.  When  the  obligation 
is  to  give  something,  the  payment  is  ac- 
complished when  the  property  in  the 
thing  to  be  given,  is  actually  transferred 
to  the  creditor,  and,  of  course,  in  order 
to  constitute  the  transaction  a  payment, 
there  must  be  both  delivery  by  the 
debtor  and  an  acceptance  by  the  creditor, 
with  the  purpose  on  the  part  of  the  for- 
mer to  part  from,  and  the  other  to.accept 
of,  the  immediate  ownership  of  the  thing 
passed  from  the  one  to  the  other.  In  a 
payment,  we  ordinarily  look  to  the  act  , 
of  the  party  making  it;  but  yet  its  legal 
import  is  an  act  in  which  the  debtor  ten- 
ders and  the  creditor  accepts  that  which 
is  offered."  Thompson  v.  Kellogg,  23 
Mo.,285;  Vancleavev,Beach,WSS\vLA,,'m, 

Acceptance  of  the  thing  tendered, 
doubtless  may  be  inferred  from  cir- 
cumstances ;  but  in  order  to  hold  a  per- 
son to  an  implied  acceptance,  knowl- 
edge that  the  tender  was  made  or  the 
delivery  attempted  should  be  shown, 
unless  under  some  peouliar  and  special 
circumstances  or  by  some  established 
custom,  the  obligee  is  bound  to  possess 
such  knowledge;  no  such  conditions  <jr 
custom  appears  in  the  case  under  con- 
sideration. Before  the  plaintiff  could 
rightfully  be  held  bound  to  the  conse- 
quences which  follow  even  froili  a  ten- 
der^  she  was  entitled  to  an  opportunity 
to  inspect  the  thing  tendered.  How 
else  could  she  ascertain  whether  it  was 
of  the  quality  and  quantity  which,  by 
the  terms  of  the  contract,  she  was  enr 
titled  to  receive?  If  thC'  quality  of  the 
thing  tendered  was  inferior .  to  that 
which  the-  obligor  was  bound  to  render 
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to  her,  or  if  the  weight  or  measure  was 
less  than  was  her  due,  she  was  at  liberty 
to  reject  it,  and  the  transaction  would  not 
constitute  even  a  tender.  In  the  very 
nature  of  things  there  can  be  no  tender 
of  a  thing  unless  the  person  to  whom 
the  tender  is  made,  has  by  himself  or 
agent,  knowledge  of  it.  A  tender  is 
necessarily  included  in  every  payment; 
payment  occurs  whenever  the  tender  is 
accepted.  Tender  is  the  act  of  the  ob- 
ligor, payment  the  joint  act  of  the  ob- 
ligor and  the  obligee.  If  a  tran.saction 
does  not  embrace  every  act  essential  to 
constitute  a  tender,  it  necessarily  tails 
short  of  payment. 

If  in  the  case  before  us  the  defendant 
in  error  returned  oats  in  the  quality  and 
quantity  he  had  received,  and  without 
notice  to  the  plaintiff  in  error  deposited 
them  in  her  granary,  still  the  transaction 
did  not  fill  the  measure  of  the  obligation 
he  had  incurred  to  her.  This  obligation,as 
we  have  already  seen,  was  to  pay  in  other 
oats  of  similar  quality.  He  was  not  au- 
thori^.ed  to  determine  whether  a  sufficient 
quantity  of  oats  of  the  proper  quality  had 
been  returned.  The  rights  of  the  plain- 
tiff in  error  in  this  respect  were  equal  to 
his  rights.  His  duty  was  to  offer,  hers 
to  accept  or  reject  what  he  offered.  He 
was  bound  to  aflford  her  an  opportunity 
to  accept  or  reject  what  he  tendered  in 
satisfaction  of  his  obligation;  that  she 
might  exercise  her  rights  in  this  respect 
understandMigly,  slie  was  entitled  to  in- 
spect the  oats,  both  as  regarded  their 
quality  and  quantity.  Not  only  this,  but 
if  the  grain  became  her  pr()i)erty,  which 
it  would  do  if  tlie  tran.saction  was  a 
paymtnt.  it  was  thereafter  at  her  risk, 
and  entitled  to  her  care.  In  this 
view  alone  it  is  only  reasonable  that  she 
should  be  advised  of  it,  that  the  care 
necessary  for  its  preservation  could  be 
given  by  her.  If  the  defendant  neglect- 
ed to  cause  the  plaintiff  to  be  notified 
that  the  oats  had  been  placed  in  her  gran- 
ary, he  failed  to  do  that  which  was  nec- 
essary to  constitute  the  transaction  a 
payment,  and  must  abide  the  con- 
sequences. 

Judgment  reversed  and  cause  reman- 
ded for  a  new  trial. 

( To  appear  in  52  Ohio  St.) 


[SapKcme  Court  of*  Ohio.] 

Ohio  ex  rkl.  v.  The  Pittsburg,  C,  C  &  St. 
L.  Rv.  Co. 

1.  Au  action  in  quo  warranto  will  lie  against  a 
railroad  corporation  to  contest  its  claim  to  ex- 
ercise a  right  or  privilege  to  or  in  the  caoal 
lands  oi  the  slate. 

•J.  Neither  the  five  ^ears  nor  the  twenty  lim* 
itations  prescribed  in  section  6789,  Revised 
Statutes,  bars  an  action  in  qu€  warranto  where 
its  object  is  to  oust  a  corporation  from  an  un- 
warranted claim  to  a  right  or  privile^  in 
lands  belonging  to  the  state. 

{\.  By  force  of  the  provision  of  section  b  of 
the  act  to  provide  for  "the  internal  improve- 
ment of  the  state  of  Ohio  by  navigable  canals/' 
23  O.  L.,  57,  whenever  the  state  actually  occu- 
pied a  parcel  of  land  for  canal  purposes,  a  fee- 
simple  title  thereto  at  once  and  by  virtue, 
alone,  of  such  occupancy,  vested  in   the  state. 

4.  By  the  act  of  March  24,  1863,  60  Ohio 
Laws,  and  the  conveyance  afterwards  executed 
by  the  governor  pursuant  thereto,  the  only  right 
granted  to  the  city  of  Cincinnati  was  to' enter 
upon,  improve  and  occupy  the  land  described 
therein  forever  as  a  public  highway  and  for 
sewerage  purpof^s,  the  title  to  the  lands  re- 
maining in  the  state  subjected  only  to  such 
use.  The  city  acquired  no  right  or  interest 
that  it  could  transfer  to  anotfUer ;  and  if  the 
city,  afier  entering  upon  the  occupancy  of 
such  lands  under  the  deed,  abandoned  them 
in  respect  to  either  of  the  uses  specified,  the 
right  of  the  city  to  that  extent  became  for- 
feited. 

Judgment  of  ouster 

(Decided  June  25,^1995.) 
Quo  WARRANTO. 

The  attorney-general,  for  the  purpose 
of  testing  the  right  of  the  defendant  to 
occupy  that-part  of  the  Miami  and  Erie 
canal  which  lies  between  Broadway  street, 
in  the  city  of  Cincinnati,  and  the  Ohio 
river,  filed  in  the  court  the  following 
petition:  *Tetition  in  q2to  warranto. 
Now  conies  John  K.  Richards,  attorney- 
general  of  the  state  of  Ohio,  by  direc- 
tion of  the  general  assembly  of  the  state 
of  Ohio,  and  gives  the  court  to  umler- 
stand  and  be  informed: 

•*1.  That  the  defendant.  The  Pitts- 
burg, Cincinnati.  Chicago  and  St.  Louis 
Hailway  company,  is  a  consolidated  rail- 
road company,  being  a  corporation  en- 
gaged in  operating  a  railroad  in  the  state 
of  Ohio  and  in  other  states  formed  on 
the  28th  day  of  August,  1890.  by  the  con- 
solidation under  and  in  accordance  with 
the  laws  of  Ohio,  of  the  Pittsburg,  Cin- 
cinnati and  St.  Louis  Railway  company, 
hereinafter  referred  to,  a  railroad   corpo- 
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ration  then  and  prior  thereto  owning 
and  operating  a  railroad  within  the  state 
of  Ohio  and  other  states,  and  The  Chi- 
cago, St.  Louis  and  Pittsburg  Railroad 
company,  and  The  Cincinnati  and  Rich- 
mond Railroad  company,  and  The  Jeffer- 
sonville,  Madison  and  Indianapolis  Rail- 
road company. 

"2.  That,  in  the  year  1869,  the  said 
Pittsburg,  Cincinnati  and  St.  Louis  Rail- 
way company,  one  of  the  constituent 
companies  of  the  defendant  corporation, 
leased  perpetually  the  line  of  railroad  of 
the  Little  Miami  Railroad  company,  a  cor- 
poration formed  under  the  laws  of  Ohio, 
and  then  owning  and  operating  a  line  of 
railroad  from  Cincinnati,  Ohio,  to  Co- 
lumbus, Ohio,  together  with  all  the  rights, 
privileges  and  contracts,  belonging  to 
said  Little  Miami  Railroad  company,  and 
at  that  time  entered  into  the  enjoyment 
thereof  under  said  lease,  and  so  con- 
tinued up  to  the  time  of  its  merger  by 
consolidation  into  the  defendant  corpo- 
ration, when  the  defendant  entered  upon 
the  enjoyment  thereof,  and  still  continues 
so  to  enjoy  the  same. 

"3.  That,  on  and  prior  to  the  24th  day 
of  March,  1863,  the  state  of  Ohio  was  the 
owner  in  fee  and  in  full  use  and  posses- 
sion of  that  part  of  the  Miami  and  Erie 
canal  extending  from  the  east  side  of 
Broadway  street,  in  the  city  of  Cincinnati, 
to  the  Ohio  river,  including  the  width 
thereof,  as  then  owned  and  held  by  the 
state,  the  same  being  a  part  of  the  canal 
system  and  public  works  of  the  state  of 
Ohio. 

"4.  That  on  said  24th  day  of  March, 
1863,  the  general  assembly  of  the  state 
of  Ohio  passed  the  following  act:  (60 
O.  L.,  44.) 

*'An  act  to  authorize  the  city  of  Cincin- 
nati to  enter  upon  and  occupy  a  part 
of  the  Miami  and  Erie  canal  as  a 
public  highway  and  for  sewerage  pur- 
poses. 

"Section  1.  Be  it  enacted  by  the  gen- 
erat  assembly  of  the  state  of  Ohio,  That 
authority  and  permission  shall  be  granted, 
in  the  manner  hereinafter  pointed  out, 
to  the  city  of  Cincinnati,  to  enter  upon, 
improve,  and  occupy  forever,  as  a  public 
highway  and  for  sewerage  purposes,  all 
or  any  of  that  part  of  the  Miami  and 
Erie  canal  which  extends  from  the  east 
side  of  Broadway,   in  said  city,  to  the 


Ohio  river,  including  the  width  thereof, 
as  owned  or  held  by  the  state ;  but  the 
said  grant  shall  be  made  subject  to  all 
outstanding  rights  or  claims,  if  any,  with 
which  it  may  conflict  ;provided,  that  no 
work  shall  be  done  by  said  city  author- 
ities on  the  premises  hereby  granted  un- 
til the  plan  of  improvement  shall  be  ap- 
proved of  by  the  board  of  public  works. 

"Section  2.  The  said  grant  shall 
not  extend  to  the  revenues  derived  from 
the  water  privileges  in  said  canal,  which 
are  hereby  expressly  reserved ;  and  the 
said  grant  shall  be  made  upon  the  further 
condition  that  the  said  city,  in  the  use 
as  aforesaid  of  all  or  any  of  said  portion 
of  said  canal,  shall  not  obstruct  the  flow 
of  water  through  said  canal,  nor  destroy 
nor  injure  the  present  supply  of  said 
water  for  milling  purposes,  and  that  said 
city  shall  be  liable  for  all  damages  that 
may  accrue  from  suck  obstruction  or 
injury  ;  but  it  is  not  intended  hereby  to 
relieve  the  lessees  of  said  canal,  or  their 
assignees,  from  any  responsibilities  im- 
post upon  them  by  *an  act  to  provide 
for  leasing  the  public  works  of  the 
state,  passed  May  8,  1861,  or  by  the 
instrument  of  le^e  executed  in  pur- 
suance oC  said  act,  except  as  and  to 
the  extent  that  they  may  be  interfered 
with  as  said  city  may,  from  time  to  time, 
enter  upon,  improve,  and  occupy  any 
part  of  said  grant. 

"Section  3.  Whenever  the  council  of 
said  city,  by  a  vote  of  not  less  than  two- 
thirds  of  the  whole  number  of  members 
thereof,  shall  decide  to  use  said  canal  as 
herein  authorized,  the  said  council  shall 
make  known  its  decision  to  the  governor, 
and  thereupon  the  governor,  in  behalf  of 
the  state,  shall  execute  and  deliver  to  the 
city  of  Cincinnati  a  grant  of  the  part  of" 
said  canal  herein  described  for  the  uses 
and  purposes  before  mentioned,  and  upon 
the  terms  and  conditions  specified  in  this, 
act.  The  attorney-general  shall  prepare 
the  form  of  said  grant.' 

**Section  4.  This  act  shall  not  be  con- 
strued to  confer  upon  said  city  any  new 
power  of  taxation,  or  to  borrow  money, 
or  to  contract  debts  in  the  use  as  afore- 
said of  said  canal. 

"Section  5.  This  act  shall  take  effect 
from  and  after  its  passage. 

"Passed  March  24,  1863. 

"5.  That,  in  accordance  with  the  pro- 
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visions  of  section  three  of  the  act  last 
mentioned,  the  council  of  the  city  of  Cin- 
cinnati, by  a  vote  of  not  less  than  two- 
thirds  of  the  whole  number  of  members 
thereof,  decided  to  use  said  part  of  said 
canal  as  authorized  in  the  act,  and  made 
known  its  decision  to  the  governor  of 
the  state,  and  thereupon,  on  the  28th  day 
of  April,  1863,  David  Tod,  then  governor 
of  Ohio,  on  behalf  of  the  state,  executed 
and  delivered  to  the  city  of  Cincinnati, 
the  following  grant  of  the  part  of  the 
canal  described  in  the  act,  for  the  uses 
and  purposes  and  upon  the  tern^s  and 
conditions  specified  in  said  act: 
"Deed  from  the  state  of  Ohio  to  the  city 

of  Cincinnati  to  part  of  the  Miami  and 

Erie  Canal. 

*'Know  all  men  bj'  these  presents, 
that,  whereas,  by  an  act  of  the  General 
Assembly  of  the  state  of  Ohio,  passed  on 
the  twenty-fourth  day  of  March,  in  the 
year  of  our  Lord  1863,  authority  and 
permission  was  granted  to  the  city  of 
Cincinnati  to  enter  upon,  improve  and 
occupy  forever,  as  a  public  highway  and 
for  sewerage  purposes,  all  or  any  of  that 
part  of  the  Miami  and  Erie  canal  which 
extends  from  the  east  side  of  Broadway 
in  the  said  city  to  the  Ohio  river, 
including  the  width  thereof  as  owned  or 
held  by  the  state,  and  the  said  grant 
made  subject  to  all  outstanding  rights  or 
claims,  if  any,  with  which  it  might  con- 
flict; and  the  revenues  derived  from  the 
water  privileges  in  said  canals,  thereby 
expressly  reserved;  and  that  the  said  city 
in  the  use  of  said  canal  or  any  portion 
thereof  should  not  obstruct  the  flow  of 
water  through  the  same,  nor  destroy  nor 
injure  the  present  supply  of  said  water 
for  milling  purposes,  and  that  the  said 
city  should  be  liable  for  all  damages  that 
might  accrue  from  such  obstruction  or 
injury,  and  that  whenever  the  council  by 
a  vote  of  not  less  than  two-thirds  of  the 
whole  number  of  members  thereof,  should 
decide  to  use  sajd  canal  as  in  said  act 
authorized,  should  make  known  its  de- 
cision to  the  governor,  and  that  there- 
upon the  governor,  in  behalf  of  the  state, 
should  execute  and  deliver  to  the  citj'  of 
Cincinnati,  a  grant  of  the  part  of  said 
canal  in  said  act  described,  for  the  uses 
and  purposes  before  mentioned,  and  upon 
the  terms  and  conditions  specified  in  the 
said  act. 


"And  whereas,  the  said  council  of  the 
city  of  Cincinnati,  on  the  twenty-fourth 
day  of  March,  in  the  year  of  our  Lord 
1863,  decided  to  use  said  canal  as  in  said 
act  authorized,  according  to  the  condi- 
tions thereof,  and  has  made  known  its 
decision  to  me  as  required  by  said  act, 

"I,  David  Tod,  governor  of  the  state 
of  Ohio,  in  behalf  of  said  state,  by  virtue 
of  the  authority  conferred  upon  me  in 
the  premises,  do  hereby  grant  unto  the 
said  city  of  Cincinnati,  all  or  any  of  that 
part  of  the  Miami  and  Erie  Canal  ex- 
tending from  the  east  side  of  Broadway, 
in  said  city,  to  the  Ohio  river,  including 
the  width  thereof  as  owned  or  held  by 
the  state.  To  enter  upon,  improve  and 
occupy  the  same  forever  as  a  public  high^ 
way  and  for  sewerage  purposes,  upon  the 
conditions,  and  subject  to  all  the  rights, 
claims,  reservations  and  restrictions  men- 
tioned in  said  act. 

"  In  testimony  whereof,  I  have  here- 
unto set  my  hand  officially,  and  afl^xed 
the  great  seal  of  said  state  of  Ohio,  at 
Columbus,  this  28th  day  of  April,  A.  D. 
1863. 

By  the  Governor:  David  Tod. 

W.  W.  Armstrong, 
Secretary  of  State. 

"  6.  That  the  city  of  Cincinnati  duly 
accepted  said  grant,  and  on  the  19th  day 
of  February,  1864,  for  the  purpose  of 
entering  upon,  improving  and  occupying 
the  part  of  the  canal  described  in  said  act 
as  a  public  highway  and  for  sewerage 
purposes,  passed  the  following  ordinance: 
"Ordinance   No.   321 — To   open,  widen 

and    establish  Eggleston   avenue   the 

full  width  of  ninety  (90)  feet  from  the 

Ohio  river  to  Broadway. 

*'Be  it  ordained  by  the  city  council  of 
the  city  of  Cincinnati,  That  Eggleston 
avenue  be  opened,  widened  and  estab- 
lished the  full  width  of  ninety  (90)  feet 
from  the  Ohio  river  to  the  east  line  of 
Broadway. 

"Section  2.  That,  for  the  purposes 
aforesaid  there  be,  and  is  hereby  con- 
demned to  such  public  use  all  the  real 
estate  lying  along  and  in  the  line  of  the 
Miami  and  Erie  canal  from  the  Ohio 
river  to  the  easterly  side  of  Broadway 
as  it  is  included  between  two  lines  par- 
allel to  a  line  drawn  through  the  center 
of  the  canal  locks  as  now  located,  the 
one  being  distant  thirty-nine  (39)  feet  to 
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the  northeast  of  said  lock  line,  and  the 
other  distant  fifty-one  (51)  feet  to  the 
southwestward  of  said  lock  line,  as  marked 
and  designated  upon  a  plat  on  file  in  the 
office  of  the  city  civil  engineer,  making 
a  strip  of  ground  ninety  (90)  feet  in 
width  between  the  said  termini  to  be  ap- 
propriated for  the  use  and  purposes  of  a 
public  street. 

"The  city  solicitor  is  hereby  instructed 
to  institute  the  necessary  legal  proceed- 
ings to  obtain  full  possession  of  said  pre- 
mises with  the  assessment  of  the  damages 
to  be  paid  therefor,  and  the  damages  and 
costs  as  found  shall  be  assessed  upon  the 
lands  bounding  and  abutting  said  street 
in  proportion  to  the  value  of  the  said  se- 
veral lots  as  assessed  for  taxation  upon 
the  general  tax  duplicate  of  the  county. 

**  Done  at  the  council  chamber  in  the 
city  of  Cincinnati,  this  19th  day  of  Feb- 
ruary, A.  D.  1864. 

**7.  That  the  city  of  Cincinnati,  hav- 
ing, in  accordance  with  the  act  of  March 
24,  1863,  submitted  to  the  board  of  pub- 
lic works  of  the  state  of  Ohio  its  plan 
for  the  improvement  of  the  part  of  the 
canal  described  in  said  act,  and  the  san:,." 
having  been  duly  approved  by  said  board, 
proceeded  to  and  did  enter  upon  that  part 
of  the  Miami  and  Erie  canal  extending 
from  the  east  side  of  Broadway  to  the 
Ohio  river,  under  the  said  grant  from 
the  state,  and  proceeded  to  and  did  im- 
prove and  occupy  the  same,  in  pursuance 
of  the  ordinance  quoted,  as  a  public  high- 
way and  for  sewerage  purposes,  in  the 
manner  and  to  the  extent  hereinafter 
described  and  not  otherwise:  Land  lying 
along  and  adjacent  to  the  canal  was  con- 
demned by  the  city  of  Cincinnati  suffi- 
cient to  open  Eggleston  avenue  the  full 
width  of  ninety  feet  from  the  Ohio  river 
to  Broadway.  Along  Eggleston  avenue 
and  within  the  limits  of  the  canal,  the 
city,  between  the  years  1869  and  1873  or 
1874,  constructed  a  large  sewer  from 
Broadway  to  the  Ohio  river,  and  over  this 
sewer  a  covered  raceway  to  conduct  the 
water  leased  by  the  state  for  power  pur- 
poses prior  to  the  grant  aforesaid.  About 
this  time  the  city  filled  the  gullies  and 
ditches  of  the  canal  and  partially  graded 
Eggleston  avenue  from  Fifth  street  to 
Broadway. 

"For  the  improvement  of  Eggleston 


avenue  the  city  expended  in  all  the  fol- 
lowing sums : 

**  For  the  construction  of  Eggle- 
ston avenue  sewer  and  race- 
way between  1869  and  1873 

or  1874 1726,494 

For  grading  from  Fifth  street  to 
Broadway    in    1872  or  1873 

about 9,116 

For  inspection  and  incidentals, 

approximately 5,000 

For  condemnation 13,000 

Total $753,609 

"The  city  has  never  permanently 
graded  and  paved  said  street  for  use  as  a 
public  highway  as  are  other  improved 
streets  of  the  city.  Excepting  the  con- 
struction of  the  sewer  and  raceway  afore- 
said, no  work  whatever  in  the  way  of 
improving  Eggleston  avenue,  between 
Pearl  street  and  the  Ohio  river,  has  ever 
been  done  by  the  city. 

"8.  That,  on  November  15,  1867,  the 
city  of  Cincinnati,  by  resolution  of  its 
common  council,  granted  to  the  said 
Little  Miami  Railroad  company,  a  cor- 
poration under  the  laws  of  Ohio,  then 
owning  and  operating  a  line  of  railroad 
from  Cincinnati,  O.,  to  Columbus,  O.,  the 
right  to  lay  down  and  use  a  railroad  track  ' 
on  Eggleston  avenue,  extending  from 
Pearl  street  north  to  Broadway,  the  said 
Little  Miami  Railroad  company  being 
the  lessor  of  the  Pittsburg,  Cincinnati 
and  St.  Louis  Railway  company,  one  of 
the  constituent  companies  of  the  defend- 
ant consolidated  corporation.  In  the 
year  1876,  the  said  Pittsburg,  Cincinnati 
and  St.  Louis  Railway  company,  then  the 
lessee  of  the  Little  Miami  Railroad  com- 
pany, built  said  railroad  track  along  the 
said  portion  of  Eggleston  avenue,  and  it 
and  the  defendant  company  have  ever 
since  continued  to  use  the  same  for  rail- 
road purposes  and  have  constructed  foi 
many  property  owners  on  and  near  Eg 
gleston  avenue  connecting  tracks  leading 
from  said  line  on  Eggleston  avenue  into 
the  private  property  of  said  persons,  for 
use  in  the  conduct  of  their  business,  and 
large  outlays  have  been  trade,  both  by 
said  railroad  companies  and  by  said  per-  • 
sons,  upon  the  faith  of  said  grant  by  said 
city.  Since  the  construction  and  use  of 
said  railroad  track  along  Eggleston  avenue 
a  number  of  factories  and  warehouses  have  . 
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been  located  and  built  on  and  near  the 
avenue  because  of  the  existence  of  the 
tracks  and  the  railroad  facilities  thereby 
afforded. 

"9.  That,  prior  to  the  building  of  the 
tracks  mentioned  in  the  last  paragraph, 
namely,  on  the  first  day  of  December, 
1871,  the  city  of  Cincinnati  passed  the 
following  ordinance,  vacating  Kggleston 
avenue  and  Kilgour  street  between  Front 
and  Pearl  streets  (said  Kilgour  street  not 
being  involved  in  this  controversy),  and 
granting  the  same  to  the  Newport  and 
Cincinnati  Bridge  company,  and  the 
Little  Miami  Railroad  company  and  its 
lessees,  for  railroad  bridge  and  depot 
purposes,  subject  however,  to  the  rights 
of  the  state  of  Ohio,  and  upon  certain 
conditions  and  under  certain  restrictions, 
which  are  set  out  in  the  ordinance : 
"Ordinance  No.  629-  -To  vacate  Eggle- 
ston  avenue  and  Kilgour  street  be- 
tween Front  and  Pearl  streets. 
"Whereas,  on  the  22d  day  of  Septem- 
ber, A.  D.  1871,  the  Newport  and  Cincin- 
nati Bridge  company  filed  its  petition 
with  the  common  council  of  the  city  of 
Cincinnati,  praying  for  the  vacation  of 
Eggleston  avenue  between  Front  and 
.  Pearl  streets,  and  of  Kilgour  street  be- 
tween Front  and  Pearl  streets ;  and 

"Whereas,  notice  of  the  pending  and 
prayer  of  said  petition  has  been  given  by 
publishing  the  same  in  the  Cincinnati 
Daily  Times  and  Chronicle,  a  paper  pub- 
lished in  said  city,  for  six  consecutive 
weeks  preceding,  according  to  the  stat- 
ute in  such  cases  made  and  provided ; 
now,  therefore, 

"Be  it  ordained  by  the  common  coun- 
cil of  the  city  of  Cincinnati  that  Kilgour 
street  as  laid  oiit  and  dedicated  by  plat 
and  subdivision  of  Kilgour,  dated  No- 
vember 18,  1835,  and  recorded  in  book 
68,  page  62,  Hamilton  county  recorder's 
office,  from  the  north  line  of  Front  street 
to  the  south  line  of  Pearl  street,  and 
Eggleston  avenue,  from  the  north  line  of 
Front  street  to  the  south  line  of  Pearl 
street,  as  described  in  an  ordinance 
passed  bv  the  city  council  on  the  19th 
day  of  February,  A.  D.  1864,  entitled 
'An  ordinance  to  open,  widen  and  estab- 
lish Eggleston  avenue  the  full  width  o'* 
ninety  (90)  feet  from  the  Ohio  river  to 
Broadway,'  be  and  the  same  are  hereby 
vacated  in  order  that  the  same  may  here- 


after be  used  and  occupied  by  the  said 
Newport  and  Cincinnati  Bridge  company 
and  the  Little  Miami  Railroad  company 
and  its  lessees  for  railroad,  bridge  and  de- 
pot purposes. 

"Provided,  however,  that  this  vacation 
and  grant  to  the  said  bridge  company  and 
railroad  companies  .is  made  expressly 
subject  to  all  the  rights  of  the  state  of 
Ohio,  and  of  any  and  all  persons  lawfully 
claiming  under  or  through  it,  to  or  in 
said  streets  or  either  of  Uiem,  or  to  any 
easement  in  or  over  the  same,  and  al^ 
subject  to  the  legal  rights  of  any  other 
person  or  persons  injured  thereby. 

"Provided  further,  that  the  said  bridge 
company,  shall,  at  its  own  expense,  cause 
Butler  street  to  be  widened  to  the  width 
of  ninety-nine  (99)  feet  from  Pearl  street 
south  to  the  wagon  approach  to  the 
said  bridge ;  and  also  the  said  bridge 
company  shall  at  any  and  all  times  here- 
after permit  its  bridge  and  approaches  to 
be  used  for  railroad  purposes  on  reason- 
able and  equal  terms  as  to  tolls'  and 
charges  by  all  railroad'  companies  whose 
roads  terminate  in  or  pass  through  the 
city  of  Cincinnati,  desirous  so  to  do  ;  and 
it  is  expressly  understood,  and  the  grant 
herein  contained  is  upon  the  considera- 
tion, that  the  trustees  of  the  Cincinnati 
Southern  railway  or  any  lessee  thereof, 
shall  have  the  right  to  use  said  bridge 
and  the  approaches  thereto,  on  terms  as 
favorable  as  those  granted  any  other  rail- 
road. 

"And  provided  further,  that  in  no  case 
will  the  said  companies  use  or  permit  the 
said  grounds  to  .be  used  as  a  stock  yard 
or  depot  for  the  shipment,  transfer  or  re- 
ception of  animals  of  any  kind,  or  for 
any  other  use  than  for  depot  buildings 
and  lor  railway  purposes. 

"And  provided  further,  that  said  bridge 
company  •  and  railroad  companies  or 
either  of  them,  shall  not,  in  any  manner, 
hinder  or  prevent  the  city  from  going 
upon  the  grounds  so  vacated,  and  com- 
pleting, maintaining  and  preserving  the 
sewers  or  waterways  already  constructed 
or  projected,  or  for  carrying  out  any  of 
its  plans  for  sewers,  or  discharging  any 
of  its  obligations  for  waterways  or 
powers,  that  are  now  or  may  be  hereafter 
fixed  or  determined  from  any  rights  now 
in  existence. 

"Provided,  that   this  ordinance   shall 
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take  eflFect  on  the  Newport  and  Cincin- 
nati Bridge  company  and  the  Little 
Miami  company  and  its  lessees  filing 
with  the  city  clerk  a  written  acceptance 
hereof. 

'Tassed  December  1,  A.  D.  1871, 

"10.  That,  immediately  thereafter, 
the  Newport  aqd  Cincinnati  Bridge 
company  and  the  Little  Miami  Railroad 
company  and  its  lessees,  filed  with  the 
city  clerk  of  Cincinnati  a  written  accept- 
ance of  the  said  ordinance  vacating  Eg- 
gleston  avenue  and  Kilgour  street  be- 
tween Front  and  Pearl  streets;  and,  there- 
upon, the  said  companies  entered  into 
possession  of  that  part  of  Eggleston 
avenue  lying  between  Front  and  Pearl 
streets  in  the  city  of  Cincinnati;  and 
have  ever  since  occupied  and  used  the 
same  for  railroad,  bridge  and  depot  pur- 
poses, the  part  of  said  ground  occupied 
and  used  by  the  Little  Miami  Railroad 
company  and  its  lessees  and  the  nature 
of  the  occupation  and  use  being  de- 
scribed in  the  next  succeeding  para- 
graph. 

"  11.  Included  in  the  part  of  Eggle- 
ston avenue  between  Front  and  Pearl 
streets  vacated  as  aforesaid  by  the  city 
of  Cincinnati,  was  the  following  des- 
cribed real  estate,  which  was  formerly  a 
part  of  the  Miami  and  Erie  canal,  the 
use  of  which  was  granted  to  the  city  of 
Cincinnati  for  a  public  highway  and  for 
sewerage  purposes  by  the  act  of  March 
24,  1863,  as  already  set  forth  : 

"  Being  a  tract  of  land  in  the  city  of 
Cincinnati,  in  Hamilton  county,  Ohio, 
lying  within  the  limits  of  Eggleston  ave- 
nue, as  established  by  ordinance  No. 
321  of  the  city  of  Cincinnati,  passed 
April  19,  18ft4,  and  between  Front  and 
Pearl  streets  in  said  city,  and  described 
as  follows : 

**  Commencing  at  a  point  on  the  south- 
easterly line  of  Pearl  street,  eleven  feet 
northeasterly  from  the  intersection  of 
said  line  of  Pearl  street  with  the  south- 
westerly line  of  Eggleston  avenue ; 
thence  northeasterly  along  said  line  of 
Pearl  street  a  distance  ot  seventy-two 
feet  to  a  point  seven  feet  distant  from 
the  intersection  of  said  line  of  Pearl 
street  with  the  northeasterly  line  of  Eg- 
gleston avenue;  thence  in  a  south- 
easterly direction  on  a  line  parallel  with 
and  seven  feet  distant  from  the  north- 


easterly line  of  Eggleston  avenue,  as  de- 
fined in  the  ordinance  aforesaid  but  since 
vacated,  a  distance  of  one  hundred  and 
twenty-four  and  three-fourths  feet; 
thence  southwesterly  on  a  line  parallel 
with  the  southeasterly  line  of  Pearl 
street,  a  distance  of  seventy -two  feet 
to  a  point  eleven  feet  distant  from  the 
southwesterly  line  of  Eggleston  avenue, 
as  defined  in  the  ordinance  aforesaid  but 
since  vacated ;  thence  northwesterly  on  a 
line  parallel  with  and  eleven  feet  dis- 
tant from  the  southwesterly^  line  of  Eg- 
gleston avenue,  as  defined  in  the  ordi- 
nance aforesaid  but  shice  vacated,  a  dis- 
tance of  one  hundred  and  twenty-four 
and  three-fourths  leet  to  the  point  of. be- 
ginning ;  being  a  strip  seventy-two  feet 
wide  and  one  hundred  and  twenty-four 
and  three- fourths  feet  long,  formerly  a 
part  of  the  Miami  and  Erie  canal,  ex- 
tending from  the. southeast  side  of  Pearl 
street  a  distance  of  one  hundred  and 
twenty-four  and  three  fourths  feet  in 
the  direction  of  the  Ohio  river,  the  use 
of  which  was  granted  by  the  state 
of  Ohio,  by  the  act  of  March  24, 1868, 
to  the  city  of  Cincinnati  for  a  pub- 
lic highway  and  for  sewerage  purposes, 
but  now  occupied  by  the  permanent 
train  shed  of  the  passenger  depot  of  the ' 
Pittsburg,  Ciqcinnati,  Chicago  and  St. 
Louis  Railway  company. 

**  Also,  a-  tract  of  land  in  the  city  of 
Cincinnati,  Hamilton  county,  Ohio,  ly- 
ing within  the  limits  of  Eggleston  ave- 
nue, as  established  by  ordinance  No.  821,. 
of  the  city  of  Cincinnati,  passed  April 
19.  1864,  and  between  Front  and  Pearl . 
streets  in  said  city,  and  described  as 
follows : 

"Commencing  on  the  northwesterly 
line  of  Front  street  at  a  point  eleven, 
feet  northeasterly  from  the  intersection 
of  said  line  of  l^font  street  with  the 
.-southwesterly  line  of  Eggleston  avenue, 
as  defined  by  the  ordinance  aforesaid  but 
now  vacated ;  thence  northeasterly  along 
said  line  a  distance  of  seventy-two  feet, 
to  a  point  seven  feet  distant  from  the 
intersection  of  {he  northwesterly  line  of 
Front  street  with  the  northeasterly  line  of 
Eggleston  avenue,  as  defined  by  the  ordi- 
nance aforesaid  j^ut  now  vacated  ;  thence 
in  a  northwesterly  direction  on  a  line 
parallel  with  and  seven  feet  distant  from 
the  northeasterly 'line  of  Eggleston  ave- 
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Contents. 

The  largest,  best  selected,  and  best  prepared  collection  of  Ohio  cases  that  has 
ever  been  put  in  one  volume,  printed  in  the  best  law  style  and  sold  at  a  reason- 
able price.  Each  cas<?  has  been  critically  selected,  carefully  proof  read,  and 
submitted  to  the  judge  rendering  the  decision,  before  publication,  and  can  be 
relied  upon  as  authentic. 

All  Decisions  that  are  Written  out  for  Publication. 

These  volumes  will  be  issued,  two  each  year,  and  they  will  contain  ail  of 
thf  decisions  of  the  circuit  superior  and  lesser  courts  of  record  rendered  in  form 
for  publication,  many  of  which  will  not  have  been  published  elsewhere. 

Importance  of  Lower  Court  Decisions. 

It  is  a  mistaken  idea  that  authoritative  cases  are  found  only  in  the  Supreme  Court 
Reports.  The  lawyer  who  has  access  to  only  the  case  law  handed  down  b^  the  tribunal  of 
last  resort,  has  but  a  small  per  cent  of  the  best  cases,  and  is  but  poorly  equipped  for  practice 
in  our  state  courts.  About  one  in  ten  only  of  the  opinions  of  our  Supreme  Court  are  written 
out,  the  decisions  of  the  lower  courts  in  the  other  nine  being  affirmed  without  report  Many 
points  are  decided  in  cases  which  never  reach  the  highest  court,  the  results  being  satisfactory 
to  the  lawyers,  who  acquiesce  in  the  decision  of  the  lower  court,  believing  an  appeal  will  bie 
fruitless.  Until  reversed  ( and  as  a  rule  they  never  are )  these  decisions  are  the  highest  author- 
ity on  the  points  involved.  They  not  only  furnish  able  arguments  for  use  in  higher  courts, 
but  are  authorities  in  courts  ot  similar  jurisdiction.  It  behooves  every  ambitious  lawyer 
who  aims  to  win  his  cases,  to  be  equipped  with  the  volumes  containing  these  decisions. 

Many  able  judges  are  on  the  common  pleas  bench,  and  their  decisions  contained  in 
these  volumes,  involving  the  construction  of  statutes,  points  of  practice,  and  the  like,  will 
not  onl3r  indicate  the  trend  of  current  legal  thought,  but  furnish  valuable  judicial  precedents. 

Only  Two  Sets  of  Reports  to  Buy. 

.  It  is  the  intention  of  the  publishers  to  fVimish  in  the  Ohio  Decisions  annual  volumes 
that  will  be  a  complement  to  the  Supreme  Court  Reports,  occupying  the  same  relation,  as  an 
exponent,  to  the  inferior  courts,  as  the  latter  reports  do  to  the  court  of  last  resort,  and  con- 
taining not  only  all  of  the  circuit  court  cases,  but  all  such  decisions  of  the  other  courts  as  the 
judges  think  ot  sufiBcient  merit  for  publication.  Two  sets  of  reports  will  thus  contain  all 
the  current  authoritative  case  law  of  the  state  the  lawyer  will  need  to  buy,  and  the  one  vol- 
ume of  Ohio  Decisions  will  furnish  what  cannot  be  had  otherwise,  except  in  a  multiplicity 
of  journals,  iraorts  and  periodicals.  The  volumes  for  each  year  will  be  a  complete  and 
reliable  annual  publication  ot  Ohio  case  law. 

A  ComfMirlson : 

Number  of  cases  published  in  Ohio  Decisions  not  appearing  in  other  Ohio  law  reports : 

Circuit  Court  Cases,  Vol.  1 44  Vol.  2 \ 64 

Common  Pleas  Cases,    "    40  "    30 

Superior  Court  Cases,    '*    10  "    9 

Probate  Court  Cases,    "    4  " 7 

Total 98  100 

This  volume  contains  760  large,  well  filled  pages,  including  the  Index  and 
Table  of  Cases. 

The  Index. 

Each  volume  will  contain  an  index,  with  such  copious  titles,  statements  ot 
points  decided,  and  cross  references,  as  will  make  it  easy  to  locate  every  point 
presented  in  the  different  cases.  The  aim  is  to  construct  such  an  index  as  will 
meet  the  busiest  lawyer's  approval. 

Price. 

Per  volume,  net,  bound  in  full  sheep,  $3.50.  Bound  in  half  sheep  (cloth 
sides),  $3.00 
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Ohio  Decisions. 

The  publishers  of  the  Lboal  Nbws  publish  annually 
two  volumes,  which  contain  the  decisions  of  the  Cir- 
cuit, Superior  and  Common  Pleas  Courts  of  the  state. 
under  the  title  of  Ohio  Decisions.  Advance  sheets  of 
these  volumes  are  issued  each  week  as  supplements  to 
the  I«BGAL  Nbws,  without  charge  to  subscribers. 

Federal  Cases. 

We  hlso  publish  one  volume  each  year  of  Ohio  Fed- 
eral Cases,  advance  sheets  of  which  are  mailed  semi* 
monthly  as  a  supplement  to  the  Uboal  Nbws. 

Supreme  Co Mf^  Reports. 

The  publishers  of  the  Lbgal  Nbws  now  have  the 
contract  for  publishing  the  Supreme  Court  Reports  of 
the  state,  and  are  enabled  to  attach  advance  sheets  of 
these  volumes  to.  the  I<boal  Nbws,  as  a  second  supple- 
ment, without  charge.  These  sheets  are  only  for  tem- 
porary use  and  do  not  include  indexes. 

Mew  Subscriptions. 

New  subscriptions  can  begin  at  any  time,  and  back 
numbers  of  the  part  devoted  to  the  Legal  News  to 
the  beginning  of  the  subscription  year  will  be  sup- 

£lied  it   desired;   but  no  advance  sheets  of  the  Ohio 
^cisions  will  be  supplied  back  of  the  commencement 
of  the  current  volume. 

Vol.  8  of  Ohio  Decisions  begins  May  4,  1896. 

3ound  Volumes. 

Bound  copies  of  Vol.  1  and  Vol.  2  of  the  Ohio  Decis- 
ions can  be  had  at  13.50  per  volume,  if  bound  in  full 
sheep,  or  93  00  per  volume  in  half  sheep. 

Bound  volumes  of  Vol.  1,  Ohio  Legal  Nbws  (Toledo 
I^egal  News)  will  be  furnished  at  $2  00  per  volume. 

Bound  copies  of  any  volume  of  Ohio  Decisions,  or  of 
the  Legal  News  will  be  sent  in  exchange  for  the  ad- 
vance sheets,  at  H.OO  per  volume  in  lull  sheep,  or  75 
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COMMUNICATIONS  SOLICITED. 

Cantribuiions^  items  of  news  about  courts 
fudges  and  lawyers;  queries  or  cofnmenis; 
criticisms  on  various  law  questions;  addresses 
on  legal  topicSy  or  discussions  upon  points  o/ 
interest,  as  well  as  important  decisions,  are 
solicited  from  members  of  the  bar  and  those 
interested  in  legal  proceedings. 


III  a  hearing  over  a  road  iiiiprovetiieut  case 
at  Colutnbiis  last  week,  before  the  comtiiis- 
sioners,  there  was  a  seusational  scene  lietwecn 
the  attorneys.  Mr.  J.  Mack  Walcutt  denounced 
Mr.  Thrailkill  as  a  "  Mudsock."  Mr.  Thrail- 
kill  deemed  this  an  insult  which  only  blood 
could  wipe  out,  and  was  aboVit  to  slay  Walcutt 
with  a  stone  paper  weight,  when  he  was  seized 
and  disarmed  by  Congressman  Watson.  The 
duel  has  been  postponed  pending  the  produc- 
tion of  a  dictionary  definition  of  the  ill-sound- 
ing term  "  Mudsock." 


In  the  $8,000,000  suit  of  the  Central  Trust 
company  against  Judge  Stevenson  Burke  and 
others  at  Columbi^s.  Judge  Pugh  on  Saturday 
rendered  a  decision  on  the  demurrer  filed  by  * 
David  Greene  for  the  heirs  of  the  late  M.  M. 
Greene.  Mr.  Greene,  who  voluntarily  entered 
his  appearance  last  spring  after  Judge  Burke's 
demurrer  had  been  overruled,  claimed  that  there 
was  no  cause  of  action  against  the  Greene  es- 
tate for  the  reason  that  neither  the  original  - 
nor  the  amended  petition  charged  his  father, 
M.  M.  Greene,  with  having  part  in  the  alleged 
spoliation  of  the  trust'  fund^.  The  amended 
petition  charged  that  the  executive  committee 
of  the  railroad  company,  consisting  of  Burke 
and  Hickox,  with  the  knowledge  and  co-opera- 
tion of  their  business  associates  and  fellow-di- 
rectors, prevented  the  use  of  the  $8,00(1,000  in 
the  execution  of  the  deed  of  trust,  or  in  other 
words,  in  the  double  tracking  and  improve- 
'ment  of  the  toad.  Judge  Pu;jh  held  that  the 
allegations  were  sufficient  to  hold  the  Greene 
estate,  because  they  charge  that  the  act  of 
Burke  and  Hickox  was  with  the  knowledge  and 
co-operation  of  Greene,  he  being  at  that  time 
a  director.,  The  conclusion  was  reached  oft 
the  ground  that  the  trust  company  claims  that 
there  was  an  express  trust.  If,  as  the  amend- 
ment stated,  Mr.  Greene  had  knowledge  of  the 
fact  that  his  associates  were  committing  the 
alleged  w  ong,  he  was  jointly  liable  with  them. 
It  was  held  that  a  trustee  is  liable  for  the  de- 
faults of  a  co-trustee,  whether  he  participates 
in  it  or  only  aids  or  permits  it  by  his  own  neg- 
ligence. Property  held  subject  to  a  trust  could 
be  recovered  back  no  matter  how  many  changes  ' 
it  had  been  subject  to,  so  long  as  it  had  not 
passed  into  the  hands  of  innocent  pirrchasers. 
Judge  Pugh  stated  to  the  Greene  heirs  that  if 
the  obligation  was  owed  under  a  constructive 
rather  than  an  express  trust,,  it  was  probably 
barred  by  the  statute  of  limitations.  Jle  told 
them  that  they  would  be  heard  further  upon 
this  point,  when  the  case  comes  up  for  final  d^*  * 
cision.  David  Greene  will  now  have  to  file  an 
answer  to  the  petition.  j 
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Justice- You  are  charged  with  stealing  Col. 
Julep's  chickens.  Have  you  any  witnesses? 
Uncle  Mose— I  hab  not;  I  don't  steal  chickens 
l)efo'  witnesses.  Browning,  King  &  Co's 
Monthly. 

The  largest  amount  ever  asked  for  because  of 
a  promise  to  marry  in  a  suit  brought  in  Wayne 
county  courts  is  mentioned  in  a  petition  filed 
Wednesday  at  Wooster.  The  plaintiff  is  a  widow, 
Mrs.  Ann  Landes,  of  Baston.  The  defendant 
is  John  Avey,  a  wealthy  and  prosperous  farm- 
er. Mrs.  Landes  declares  that  on  May  1, 1895, 
she  entered  into  a  contract  to  marry  Avey. 
She  says  that  afler  the  contract  was  made  she 
went  to  great  expense  in  preparing  for  the 
wedding.  Mrs.  Landes  says  that  she  learned 
on  July  1  that  Avey,  in  utter  disregard  of  his 
contract  with  her,  wedded  one  Katharine 
Wertz,  to  her  great  damage  and  distress,  and 
asks  judgment  for  $15,000. 


Litigation  resulting  from  the  secession  of  Ger- 
man members  of  the  Knights  of  Pythias  was 
begun  last  week  at  Detroit,  when  Philip  Col- 
grove,  of  Hastings,  Mich.,  supreme  vice  chan- 
cellor bf  the  order,  filed  suit  in  the  circuit  court 
against  the  projectors  of  the  New  Improved 
Order  of  the  Knights  of  Pythias,  who  were  hold- 
ing their  adjourned  meeting  there.  The  regular 
order  of  Knight  of  Pythias  seeks  by  this  means 
to  enjoin  the  seceders  from  continuing  opera- 
tions as  Knights  of  P^'thias.  An  order  was  is- 
sued by  the  court  requiring  the  dissei.lers  to 
show  cause  why  they  should  not  be  restrained 
from  using  the  name,  rituals,  badges,  etc.,  or 
anything  which  was  originally  authorized  by 
or  the  property  of  the  Knights  of  Pythias. 


Suit  for  $800,000  has  been  commenced  by 
the  Credits  Commutation  Company,  of  Siour 
City,  in  the  United  States  court  at  Los  Angeles, 
Cal.,  against  D.  T.  Hedges,  now  of  that  city, 
one  of  the  five  men  who  formed  the  railroad 
syndicate  which  operated  under  cover  of  the 
defunct  Union  Loan  and  Trust  Company,  of 
Sioux  City.  Of  the  five  who  composed  the 
syndicate  four  are  still  residents  of  Sionx  City, 
hopelessly  insolvent  Mr.  Hedges  went  to  Los 
Angeles,  where  he  now  lives.  He  is  rated  as  a 
millionaire.  It  was  Mr.  Hedges  who  knocketl 
out  the  first  prop  from  the  tottering  Union 
Loan  and  Trust  Company,  resulting  in  the  gi- 
gantic failure  of  the  corporation  April  26,1853»of 
over  $8,000,000.  At  the  time  of  the  assignment 
his  total  assets  were  scheduled  at  |2, 247,(iOU. 
Among  the  notes  given  by  Mr.  Hedges  were 
what  have  been  known  as ^ the*  "Stock  Yards 
notes.'*  These  amounted  to  over  $800,000,  and 
it  is  on  them  the  successors  of  the  trust  com- 
pany are  suing. 


A  dispatch  to  the  daily  press  says  that  the 
local  and  federal  authorities  clashed  consider- 
ably at  Portsmouth  last  week.  James  Rickey, 
sheriff  of  Scioto  county,  went  to  the  shoe  fac- 
tory of  Russell,  Vincent  &  Williams  at  nine 
o'clock  to  execute  writs  of  replevin  on  a  large 
stock  of  leather  and  supplies  that  had  !)ceu 
transferred  to  certain  creditors  by  mortgages. 
He  wa?  met  by  the  night  watchman,  John 
Wilson,  who  had  been  sworn,  in  as  deputy  by  a 
United  States  marshal  from  Cincinnati,  who 
had  levied  on  the  stock  under  similar  writs 
from  the  federal  court  in  the  afternoon. 
Rickey  was  compelled  to  leave  at  the  point  of  a 
revolver.  The  mortgages  amount  to  over  $50,- 
000  and  cover  a  large  stock  purchased  prior  to 
the  recent  rise  in  the  price  of  leather.*  Further 
developments  are  expected. 


Judge  Noble  made  an  itfiportant  decision  in 
reference  to  the  power  of  the  workhouse  board 
of  pardons  at  Cleveland,  Saturday.  His  ruling 
was  in  connection  with  the  sentence  of  Henry 
C.  Biegle  to  the  workhouse.  Biegle  was  fiued 
and  given  a  workhouse  sentence  in  the  police 
court  several  months  ago  for  following  and 
annoying  Mrs.  Frank  Many.  He  appealetl 
from  the  court's  decision  to  the  common  pUa*i 
court,  and  a  few  days  ago  Judge  Dellenbaugh 
sent  the  case  back  to  the  police  court  for  an- 
other trial.  Biegle's  attorney  then  secured  the 
signatures  of  Judge  Fiedler  and  Director  of 
Charities  Warden,  comprising  the  niajorit)  of 
the  board  of  pardons,  to  a  pardon  for  his  client 
Judge  Fiedler  learned  afterward  that  he  ha<l  at- 
tached his  signatute  to  the  document  under  a 
false  impression,  and  requested  Mayor  Mc- 
Kisson,  as  chairman  of  the  board,  to  telephone 
to  superintendent  Dom  not  to  release  Biegle. 
This  the  Mayor  did,  and  when  Biegle's  attor- 
ney presented  the  pardon  to  superintendent 
Dom,  the  latter  refused  to  liberate  the  pris- 
oner. Biegle*s  attorney  then  obtained  a  writ 
of  habeas  corpus,  and  Saturday  superintend- 
ent Dom  produced  Biegle  in  the  common  pleas 
court.  When  the  evidence  on  both  sides  was 
given.  Judge  Noble  decided  that  Biegle  should 
be  liberated.  He  said  that  a  pardon  once 
granted  could  npt  be  revoked,  and  cited  a  pre- 
cedent for  his  opinion. 
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But  one  retired  justice  of  the  supreme  court 
of  the  United  States  is  living.  He  is  William 
Strong  oi  Pennsylvania,  who  is  now  in  his 
eighty-sixth  year.  Judge  Strong  is  the  oldest 
public  man  of  national  prominence  in  the 
United  States,  and  is  as  hale  and  hearty  as 
either  Bismarck  or  Gladstone. 


A  suit  has  been  commenced  at  FindLay,  O., 
to  determine  whether  a  railroad  can  legally 
confiscate  a  mileage  book,  and  also  retain  the 
amount  paid  for  the  same.  The  Lake  Erie 
and  Western  Railway  company  is  the  de- 
fendant It  is  claimed  a  2000-mtle  book  was 
issued  to  a  fictitious  name  and  after  28^  miles 
had  been  used,  it  was  confiscated  by  a  conduc- 
tor, ^ho  refused  to  pay  for  the  714  miles  not 
used.  Suit  is  therefore  brought  to  recover 
the  value  of  the  book,  which,  at  two  cents  a 
mile,  would  be  $14.28. 


At  Cincinnati  the  federal  circuit  court  of 
appeals,  Judges  Taft  and  Lurton  sitting,  on 
Monday  sustained  the  decision  of  the  circuit 
court,  sustaining  the  Nichols  law,  which  im- 
pose a  tax  on  the  property  and  receipts  of  ex- 
press, telephone,  ai^d  telegraph  companies. 
The  de(:ision  declares:  '*That  neither  the  law 
nor  the  assessment  thereunder  is  obnoxious  to 
either  the  constitution  of  Ohio,  or  any  federal 
restriction,  and  the  di  cree  of  the  circuit  court, 
dismissing  the  several  bills  must  be  afiirmed 
The  ground  upon  which  the  suits  proceeded 
was  that  the  assessment  complained  of  and  the 
special  scheme  of  taxation  embodied  in  ti.e 
Nichols  law  are  void  as  in  contravention  : 

First — Of  the  constitution  of  Ohio,  which 
provides  that  all  property  shall  be  taxed  to  its 
true  value  in  money  by  a  uniform  rule  and  that 
the  property  of  corporations  shall  be  taxed  the 
same  as  the  property  of  individuals;  second, 
of  the  constitution  of  the  United  States ;  and 
in  the  third  place,  the  complainants  contended 
that  the  assessments  were  void  because  the  as- 
sessments were  arbitrary  and  illegal,  in  that 
the  assessors  did  not  follow  the  statute  or  pur- 
sue any  definite  mode  of  valuation. 

While  these  cases  were  pending  in  the  cir- 
cuit court,  the  constitutionality  of  the  Nichols 
law  was  afiirmed  by  the  supreme  court  of  Ohio 
and  its  validity  sustained  in  another  case. 
Judge  Lurton,  in  reading  the  opinion  of  the 
court,  said  that  the  constitutionality  had  been 
conclusively  settled,  and  that  the  assessments 
had  not  been  made  without  due  process  of 
law  and  are  not  in  contravention  of  the  consti- 
tution of  the  United  States. 


STATE  BAR  ASSOCIATION. 

The  State  Bar  association  held  the  first  ses- 
sion of  its  sixteenth  annual  meeting  at  the 
town  hall  Put-in -Bay,  Wednesday  afternoon  at 
2:30.  The  meeting  was  called  to  order  by 
Chairman  Judge  F.  W.  Moore,  of  Cincinnati. 
President  Judge  Chas.  Pratt,  of  Toledo,  was 
introduced  and  delivered  the  annual  address. 

After  stating  the  object  of  the  meeting, 
Judge  Pratt  spoke  at  length  on  the  subject  of 
legal  reform  and  judicial  delay.  He  said  that 
the  courts  spent  too  much  time  on  formalities 
and  technicalities.  He  gave  some  good  advice 
to  lawyers,  and  said  that  the  chief  attributes  of 
a  good  lawyer  were  "integrity,  honor  and 
courtesy." 

The  report  o(  the  committee  on  admission 
and  election  of  members,  and  reports  of  Secre- 
tary F.  C.  Bryan,  of  Akron,  Treasurer  Judge 
Pike,  of  Toledo,  and  those  of  standing  com- 
mittees were  read. 

Memorial  exercises  in  honor  of  members 
who  have  died  recently,  closed  the  session. 

The  second  day's  session  opened  at  9  o'clock 
Thursday  morning.  An  able  address  on  the 
subject  of  "Private  Corporations"  was  given  by 
Hon.  Warner  M.  Bateman,  of  Cincinnati.  This 
was  followed  by  an  addres^  on  "Statutory  In- 
terpretation," by  Frank  Monnett 

Reports  of  special  committees  were  called 
for,  but  owing  to  the  absence  of  the  members 
were  not  given.  "Some  Recent  Phases  of  Legal 
Development"  was  the  subject  of  an  interest- 
ing address  by  Solicitor  General  Lawrence 
Maxwell,  of  Cincinnati. 

The  afternoon  session  was  opened  at  2:30 
o'clock  by  President  Charles  Pratt,  who  intro- 
duced Hon.  Cortlandt  Parker,  of  Newatk,  N. 
J.,  who  gave  an  address  full  of  sound,  practical 
common  sense  and  excellent  advice  along 
many  lines  to  youthful  members  of  the  pro- 
fession. "A  lawyer  must  not  make  his  pro- 
fession a  trade  or  money-making  enterprise,  • 
nor  undervalue  social  considerations,  duty,  and 
usefulness  toward  his  fellows^  Forget  your- 
self in  your  cause,"  was  a  portion  of  his  ad- 
vice, given  with  an  earnestness  and  strength 
that  elicited  frequent  applause. 

The  closing  address  was  by  Hon.  Martin 
Welker,  of  Wooster,  one  of  Ohio's  best  known 
and  most  experienced  judges,  and  was  elo- 
quent and  forcible,  his  subject,  "Law  and  Law- 
yers," being  ably  handled. 

The  banquet  at  the  Beebe  House  Thursday 
evening  was  very  enjoyable,  being  attended  by 
over  one  huudred  members  of  the  association^ 
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many  of  whom  were  accompanied  by  their 
wives.  John  H.  Herron,  Esq.,  of  Cincinnati, 
acted  as  toastmaster,  and  responses  were  made 
l)y  Judge  Pratt,  Hon.  Cortlandt  Parker,  Twin 
Brooks,  Esq.,  and  Hon.  W.  C.  Cooper. 

The  closing  session  was  held  Friday  morn- 
ing. Ofliccrs  of  the  standing  committee  were 
elected  and  the  final  business  concluded.  The 
officers  elected  b)-  the  association  for  the  ensu- 
ing year  are  as  follows:  President,  Hon.  J.  J. 
Hall,  Akron ;  Secretary.  Harry  D.  Arnold,  Co- 
lumbus; Treasurer,  Judge  Pike,  Toledo.  Ten 
vice  presidents,  representing  the  ten  state  dis- 
tricts, were  also  chosen.  The  association  will 
meet  again  at  Put-in-Bay  next  year. 

A  more  extended  account  of  the  proceedings 
will  be  given  hereafter. 

PROSKCUTINC;   .\TTORN»?VS. 

The  state  prosecuting  attorneys  held  their 
annual  meeting  Wednesday  forenoon,  at  which 
the  program  for  the  occasion  was  carried  out. 
The  attendance  was  not  as  large  as  it  should 
have  been,  for  an  occasion  of  so  much  interest 
and  value  to  this  cldss  of  state  ofHcers.  John 
David  Jones  of  Newark,  delivered  the  presi- 
dent's annual  address,  followed  by  an  address 
by  Geo.  W.  Carpenter,  Esq ,"  of  Delaware,  on 
"Investigations  before  Grand  Juries,"  and  by 
Hon.  F.  S.  Monnett,  of  Bucyrus,  on  "Statutory 
Construction."  "Recent  Legislation"  ws  a 
topic  for  general  discussion,  led  by  Chas.  D. 
Wighlman,  Esq.,  of  Medina,  and  "Needed 
Legislation"  led  by  H.  A.  Nykrantz,  Esq.,  of 
Ashland.     The  subjects  were  ably  handled. 

The  officers  elecied  for  the  ensuing  year  are: 
President,  S.  G.  Rodgers,  Akron,  O.;  F.rst  Vice 
President,  C.  D.  Wighlman,  Medina;  Second 
Vice  President,  John  W.  Higgins,  Jackson; 
Secretary  and  Treasurer,  F.  N.  Patterson, 
Akron. 


ADDRESS 


DeliTered  by  Judge  Charles  Pratt,  at  the  Annual 
Meeting  of  tie  Stat^  Bar  As  o  latijn  at  Put- 
in-Bay this  Week. 


Brethren  of  the  State  Bar  Assoeiation  : 

Before  entering  upon  the  more  formal 
part  of  my  addres.s,  I  extend  to  you 

FRATERNAL   GRRKTING. 

Again  the  passing  year  brings  about 
the  time  when  we  drop  our  books  and 
briefs  and  opinions,  and  come  to  these 
pleasant  places  to  commune  together. 
Much  is  .said  of  the  contests  and  contro- 
versies of  lawyers,  and  the  great  world 
is  pretty  apt  to  consider  us  a  race  of  con- 
tentious, turbulent   fellows  ;  but  if  they 


will  look  upon  us  here  for  the  next  two 
or  three  brief  days  that  we  spend  on 
these  vine-clad  islands  and  surronnded 
by  these  sparkling  waters,  they  will  learn 
•*How  pleasant  it  is  for  brethren  to  dwell 
together  in  unity."  One  o(  the  objects 
of  this  association,  as  declared  by  its 
constitution,  is  "To  cultivate  cordial  in- 
tercotirse  among  its  members."  This  is 
to  be  largely  accomplished  at  these 
annual  meetings.  During  the  months 
which  follow  our  summer  outings,  to  the 
time  of  the  adjournment  of  the  courts, 
we  have  all  been  hard  at  work  in  the  ex- 
acting duties  of  our  profession.  Here 
and  there  one  and  another  of  us  have 
been  able  to  clasp  friendly  hands,  though 
it  may  have  been  across  the  trial  table, 
but  comparatively  few  of  us  have  even 
looked  into  each  other's  faces  since  we 
parted  here.  And  many  of  those  who 
have  so  often  been  with  us  before,  have 
passed  from  the  seen  to  the  unseen  ;  yet 
now,  we,  a  goodly  number — God  having 
graciously  spared  our  lives  and  given  us 
health  and  strength-  -come  here  to  enjoy 
sweet  converse  together ;  and,  while  this 
is  not  the  only  object  of  these  meetings, 
it  is  one  not  lightly  to  be  esteemed. 
The  question  is  olten  asked  by  members 
of  our  profession  who  decline  to  take 
part  in  this  association,  "What  is  the 
good  of  it?  What  have  you  accom- 
plished?'* I  answer  all  such  cavilers. 
that  if  we  did  nothing  else,  the  knowl- 
edge of  each  other  which  we  here 
get,  the  interest  in  each  other 
which  necessarily  results  from 
this  intercourse,  would  richly  re- 
ward the  small  eflFort  which  any  of  us 
make  in  sustaining  this  association. 
Proverbially  the  American  people  live 
too  fast,  work  too  hard,  pay  too  little  at- 
tention to  the  amenities,  and  devote 
themselves  too  exclusivel}'  to  the  stem 
duties  of  life.  The  lawyer  is  in  this  no 
greater  sinner  than  the  rest.  I  would 
say  that  he  is  less  so  than  many  of  the 
other  classes  of  our  people,  but  the  law- 
yer should  lead  and  not  follow.  What- 
ever slurs  may  be  cast  upon  him,  he  al- 
ways has  been,  and  should  continue  to 
be  looked  to  for  leadership.  We  are  per- 
haps, in  danger  of  losing  leadership  in 
the  lines  of  association.  More  and 
more  as  the  years  go  by,  we  find  differ- 
ent   classes   of  our    people    associating 
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themselves  together.  There  may  be  ap- 
prehension in  certian  quarters  that  club 
life  may  be  taking  the  place  of  or  under- 
mining home  life.  There  is,  however, 
no  danger  that  associations  such  as  ours, 
by  bringing  together  those  of  the  same 
profession,  trade  or  occupation  at  stated 
times  can  in  any  way  endanger  our 
social  institutions.  By  friendly  inter- 
course and  interchange  of  courtesies,  we 
are  in  no  danger  of  lowering  our  stand- 
ard, either  as  citizens,  husbands  or 
fathers ;  by  being  better  brethren  as 
members  of  a  common  profession — not 
ours  only,  but  of  any  honorable  business 
or  calling — those  so  associated  may  be- 
come better  prepared  for  all  duties  in  the 
manifold  relations  of  life.  Here,  then 
tor  a  brief  time,  let  us  forget  the  toils 
and  cares  that  so  constantly  engross  us, 
and  let  us  grasp  hands  anew  in  cordial 
intercourse. 

In  performing  as  I  am  able,  the  first 
duty  devolving  upon  me  in  the  position 
with  which  you  have  honored  me,  I  have 
chosen  as  the  subject  of  this  address — 

REFORM  IN  JUDICIAL  PROCEDURE. 

This  subject  will  necessarily  require 
me  to  discuss  somewhat  the  importance 
of  changes  in  our  statutes,  codes  of 
practice  in  civil  actions,  and  rules  of 
court.  I  should,  however,  very  greatly 
it  not  wholly  have  failed  in  the  perform- 
ance of  this  duty,  if  I  did  not  turn  my 
attention  somewhat  to  the  personal  ele- 
ment in  judicial  procedure,  or,  to  use  the 
popular  phrase, 

THE  PERSONAL  EQUATION. 

Statutes,  codes  and  rules  of  court,  are, 
in  and  of  themselves,  however  impor- 
tant, still  but  lifeless  things — but  instru- 
ments, tools  we  might  say  in  homely 
phrase — to  be  used  by  living  heads  and 
bands  and  hearts.  The  lawyers  and 
judges  are  the  living  actors  who  are  to 
wield  these  tools,  and  make  them  instru- 
ments of  good  or  evil  to  the  community. 
I  turn  to  our  constitution,. and  I  find  it 
to  be  one  of  its  purposes  to  unhold  in- 
tegrity, honor  and  courtesy  in  our  pro- 
fession. Integritv,  Ho7ior,  Courtesy — 
what  a  trinity  !  What  is  integrity  ?  It 
■s  uprightness,  uncorruptiveness,  moral 
soundness  or  purity,  comprehending  the 
whole  moral .  character  ;  in  its  essence, 
the  uprightness  of   the   Sermon  on  the 


Mount.  Honor?  True  nobleness  of 
mind ;  magnanimity,  .scorn  of  anything 
mean  in  word,  thought  or  deed.  Cour- 
tesy ?  Politeness,  kindness  of  manner  ; 
entire  avoidance  of  anything  rough  or 
offensive  in  intercourse  with  others.  If 
our  profession  could  make  any  near  ap- 
proach to  a  realization  of  these  elements 
in  the  daily  practice  of  its  members  in 
our  courts,  we  should  have  largely  ele- 
vated our  judicial  procedure,  whatever 
changes  might  or  might  not  have  been 
made  in  written  laws  or  rules  ;  we  should 
at  least  have  done  something  towards 
bringing  in  the  good  time  when  Peace 
shall  rule  supreme  among  the  children  of 
men.  Much  has  been  accomplished  in 
this  line  within  the  memory  of  many  if 
not  all  of  us.  The  time  is  not  so  distant 
as  to  be  beyond  the  memery  of  living 
practicing  lawyers,  when  in  certain  parts 
of  our  country,  instruments  for  the  in- 
fliction of  bodily  harm  were  side  by  side 
with  law  books  at  the  trial  table,  or  at  least 
within  easy  reach  of  the  practitioner; 
and  though  deadly  weapons  may  never 
have  been  in  such  use  in  our  own  state, 
yet  the  time  is  certainly  not  so  very  re- 
mote when  the  question  was  frequently 
an  important  one  as  to  which  counsel 
was  the  "  best  man,"  or  had  the  greater 
"  .science ;  "  the  *'  best  '*  not  referring  to 
any  knowledge  of  Coke  or  Blackstone, 
or  even  of  the  .statutes ;  and  the 
"  science  *'  not  having  any  connection 
with  juri.sprudence.  I  submit,  not  alone 
to  those  of  you  who,  like  myself,  have 
whitening  heads,  but  to  many  of  you  who 
have  still  escaped  those  evidences  of  the 
swiftly  passing  years,  that  there  has  been 
within  the  past  few  years,  great  improve- 
ment in  the  conducting  of  business  be- 
fore pur  courts.  Less  of  discord  and 
wrangling  is  allowed  by  our  courts,  or 
attempted  by  counsel ;  and  it  is  now 
fully  recognized  that  the  better  the  law- 
yer, the  more  of  a  gentleman.  It  is  not 
now  required  by  the  ordinary  client  that 
a  lawyer  should  abuse  his  opposing 
counsel  or  party,  and  the  \vorthy  lawyer 
would  not  abide  the  dictation  of  a  client 
who  would  require  such  services. 

I  have  spoken  of  the  lawyer,  not  as 
applied  alone  to  one  who  is  upon  the 
floor,  but  also  to  the  one  who  may  for 
the  time  being  be  upon  the  bench.  His 
duty  and  Responsibility  is  the  higher  of 
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the  two.  If  the  wrangling,  turbulent 
lawyer  at  the  bar  may  mar  judicial  pro- 
ceedings, such  a  one  presiding  upon  the 
bench  may  disgrace  it.  No  written  stat- 
ute, no  rule  of  court,  however  wise,  can 
be  of  much  avail,  if  the  judge  is  igno- 
rant, indolent,  or  ineflScient  on  the  one 
hand,  or  arrogant^  domineering  and  arbi- 
trary on  the  other.  He  must  hold  a  firm, 
steady  hand,  and  not  let  the  course  of  the 
trial  degenerate  into  abuse  of  counsel  or 
parties,  and  yet  he  must  be  discreet, 
gentlemanly,  and  courteous  in  all  that  he 
does. 

Further  than  this,  if  the  public  inter- 
est is  to  be  subserved,  he  must  exact  im- 
plicit obedience  to  rules,  must  not  per- 
mit counsel  to  browbeat  or  enter  into 
wordy  contests  with  witnesses,  or  permit 
needless,  tedious  and  vexatious  question- 
ing upon  immaterial  matters,  thus  un- 
necessarily consuming  the  time  of  the 
court  and  prolonging  the  trial  of  causes. 

NECESSITY    OF    REFORM    IN    PLEADINGS 
AND  PRACTICE  IN  CIVIL  ACTIONS. 

In  all  that  I  have  said  in  reference  to 
the  personal  element,  and  those  who 
wield  the  law,  I  do  not  overlook  or  un- 
dervalue the  importance  of  reforms  in 
statute  or  code  law.     The  subject  of 

JUDICIAL   DELAYS 

is  one  which  has  been  under  discussion 
during  the  entire  period  of  English  his- 
tory. The  bold  barons  at  Runnimede 
exacted  from  King  John  the  promise 
that  he  would  "sell  or  deny  or  defer  just- 
ice to  no  man."  And  it  was  further 
provided  in  the  Great  Charter  that: 
**We  or  (if  we  are  out  of  the  realm) 
our  chief  justiciary  shall  send  two  jus- 
ticiaries through  every  county  four  times 
a  year,  who  with  the  four  knights  chosen 
out  of  every  shire  by  the  people,  shall 
hol4  the  said  assizes  in  the  county  on  the 
day  and  at  the  place  appointed.  And  if 
any  matters  cannot  be  determined  on  the 
day  appointed  to  hold  the  assizes  in  each 
county,  so  many  oi  the  knights  and  free- 
holders as  Jiave  been  at  the  assizes  afore- 
said shall  be  appointed  to  decide  them  as 
is  necessary,  according  as  there  is  more 
or  less  business." 

But  notwithstanding  these  promises, 
the  memory  of  man  cannot  fix  a  time 
when  the  law's  delay  has  not  been  mat- 


ter of  reproach.  Novelists  and  poets 
have  pointed  at  it  their  sharpest  satire, 
and  lawyers,  judges  and  law  writers  have 
gravely  discussed  it,  and  we  are  still  in 
this  day  and  age  struggling  for  remedies. 
It  is  not,  however,  by  any  means  true 
that  no  advancement  has  been  made. 
We  have  left  far  behind  us  many  of  tht 
vexatious  rules  and  practices  that  were 
used  in  the  past  to  deny  or  defer  justice, 
and  no  claim  can  now  be  made  that  we 
sell  it.  We  have  not,  however,  made, 
and  are  not  now  making  such  progress 
as  our  age  warrants  and  demands.  In 
ever>'  line  of  business,  great  changes 
have  taken  place  within  the  past  few 
years.  These  changes  have  greatly  in- 
creased the  volume  of  commercial  and 
financial  transactions  in  the  business  of 
the  world,  and  have  thrown  upon  the 
courts  a  very  rapidly  increasing  volume 
of  litigation.  The  telegraph,  the  tele- 
phone, the  stenographer  and  typewriter 
enable  one  man  in  business  life  to  do  the 
work  to-day  which  heretofore  required 
the  services  of  many.  Business  men  in 
all  the  more  important  transactions,  have 
learned  to  compress  their  thought  into 
telegrapnic  sentences,  while  the  lawyer 
still  writes  them  out  in  his  contracts,  or 
pleadings  in  numberless  folios.  The 
cablegram  of  a  few  words  from  Europe 
will  furnish  the  basis  of  a  legal  com- 
plaint which  covers  pages,  but  onl}*^  tells 
in  legal  language,  the  story  of  the  cable- 
gram; that,  in  fact,  furnishing  the  only 
knowledge  which  the  pleader  ever  had 
of  the  transaction  which  he  so  verbosely 
sets  forth. 

THE   ORIGINAL  CODE   IDEA. 

David  Dudley  Field,  as  a  basis  of  his 
argument  in  favor  of  the  substitution  of 
a  civil  code,  for  the  old  system  of  com- 
mon law  and  chancery  pleading,  in  an 
essay  published  in  1847.  said  this: 
"There  cannot  be  any  good  reason  why 
the  story  should  not  be  told  in  the  ordi- 
nary language  of  life,  in  the  only  lan- 
guage intelligible  to  the  jurors  who  are  to 
decide  the  causes."  It  was  upon  this 
idea  that  the  New  York  code  of  1848» 
which  was  substantially  his  work,  was 
based.  And  the  code  of  our  own  state 
in  1853  was  also  formed  with  this  idea  in 
view.  Mr.  Field  says,  *Xet  the  plaintiff 
set  forth  his  cause  of  action  in  his  com- 
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plaint  briefly,  in  ordinary  language  and 
without  repetition,  and  let  the  defendant 
make  his  answer  in  the  same  way." 
Our  code  required  the  petition  to  be  *'A 
statement  of  the  facts  constituting  the 
cause  of  action  in  ordinary  and  concise 
language,  and  without  repetition,"  and 
the  same  provision  was  made  with  refer- 
ence to  the  answer.  Our  code  still  re- 
quires the  statement  to  be  in  ordinary 
and  concise  language,  the  clause  "with- 
out repetition"  having  been  dropped,  but 
no  one  would  suspect,,  from  an  examina- 
tion of  the  files  of  any  of  our  courts, 
that  any  such  provision  existed.  In- 
stead of  going  forward  during  the  past 
more  than  forty  years  in  the  line  of  re- 
ducing our  pleadings  to  the  ordinary 
language  of  life,  we  have  been  constantly 
refining  upon  and  encumbering  tbem 
with  useless  phrases  and  innumerable 
repetitions,  until  our  pleadings,  instead 
of  being  simple  statements  of  fact  in  or- 
dinary and  co7icise  language,  have  be- 
come intricate  and  complex  systems  of 
special  pleading. 

History  seems  to  repeat  itself  in  judi- 
cial proceedings.  Originally,  we  are 
told,  pleadings  were  very  short  and 
simple.  It  is  said  that  stated  forms 
were  not  known  to  the  Anglo-Saxons. 
Pleadings  were  made  orally,  and  taken 
down  by  the  clerk.  But,  by  construc- 
tion ofjhe  courts  requiring  proofs  to 
correspond  in  literal  sense  with  the 
pleadings,  by  degrees  there  were  intro- 
duced different  forms  of  statements  and 
repetitions  which  became  almost  endless, 
and  all  these  were  supplemented  by 
forms  and  rules  of  court,  until,  in  the 
progress  of  a  suit,  the  real  merits  of  the 
case  were  substantially  submerged  in  a 
sea  of  technicalities.  The  reform  sys- 
tem of  procedure,  commonly  designated 
as  "code  practice"  was  intended  to  be  a 
return  to  this  simplicity.  I  am  largely 
indebted  to  the  writings  of  the  eminent 
lawyer  to  whom  I  have  already  referred 
and  from  whom  I  will  now  further  quote. 

"Let  the  plaintiff  set  forth  his  cause 
of  action?"  says  Mr.  Field,  "briefly,  in 
ordinar>'  language,  and  without  repeti- 
tion; and  let  the  defendant  make  his 
answer  in  the  same  way.  Let  each  party 
verify  his  allegation  by  making  oath  that 
he  believes  it  to  be  true.  The  complaint 
will  then  acquaint  the  defendant  with 


the  real  charge,  while  the  answer  will  in- 
form the  plaintiff  of  the  real  defense. 
The  disputed  facts  will  be  sifted  from  the 
undisputed,  and  the  parties  will  go  to 
trial  knowing  what  they  have  to  answer. 
The  plaintiff  will  state  his  case  as  he  be- 
lieves it,  and  as  he  expects  to  prove  it. 
The  defendant,  on  his  part,  will  set  forth 
what  he  believes  and  expects  to  estab- 
lish and  he  need  set  forth  no  more.  He 
will  not  be  likely  to  aver  what  he  does 
not  believe.  His  answer  will  disclose 
the  whole  of  his  defense,  because  he  will 
not  be  allowed  to  prove  anything  which 
the  answer  does  not  contain.  He  will 
not  be  perplexed  with  questions  of 
double  pleading  nor  shackled  by  ancient 
technical  rules." 

His  proposed  code  of  pleading  in  civil 
cases  was  embraced  in  six  sections,  cov- 
ering little  more  than  a  page  of  ordinary 
printing  and  providing  only  for  a  com- 
plaint and  an  answer  in  order  to  make 
an  issue  in  any  case.  By  section  84  of 
our  code  of  1853  it  was  provided,  as 
follows : 

"Sec.  84.  The  only  pleadings  allowed 
are — 

1.  The  petition  by  the  plaintiff. 

2.  The  answer  or  demurrer  by  the  de- 
fendant, 

3.  The  demurrer  or  reply  by  the 
plaintiff. 

And  by  seel  ion  101  : 

"Sec.  101.  There  shall  be  no  reply, 
except  upon  the  allegation  of  a  counter 
claim  6r  set  off  in  the  answer." 

Common,  law  pleading  was  a  logical 
process.  "Legal  Logic"  it  was  termed. 
The  complaint  stated  (1)  a  principle  of 
law ;  (2)  a  fact  to  v/hich  the  principle 
was  applicable;  (3)  a  legal  inference 
arising  Irom  the  application  of  the  fact 
to  the  principle  of  law.  This  was  met 
by  a  plea  which  either  made  (1)  an  issue 
of  law ;  (2)  an  issue  of  fact ;  or  (3) 
.stated  new  matter  in  avoidance  of  the 
legal  inference.  This  new  matter  might 
be  met  by  a  replication,  containing  (1)  a 
denial  of  the  law  ;  (2)  a  denial  of  the 
fact ;  or.  (3)  an  allegation  of  new  matter. 
This  was  met  by  a  rejoinder  consisting 
of  the  same  elements ;  and  that  by  a 
sur-rejoinder  which  was  met  by  a  rebut- 
ter, and  sur-rebutter  and  so  on,  until  a 
direct  issue  was  made  or  the  patience  or 
ingenuity     of.  the    pleader    exhausted. 
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All  this  logic  might  be  very  well  in  train- 
ing a  yoniig  mind  in  school  or  college. 
There  also  may  have  been  a  time  when 
life  was  so  long  or  the  business  of  a  com- 
munity conducted  so  leisurely  as  to  ex- 
cuse courts  and  lawyers  in  entering  into 
all  these  logical  contests.  There  are, 
however,  but  two  purposes  to  be  served 
b}'  any  form  of  pleading  in  these  busy 
days;  one^  that  the  parties  may  be  en- 
abled to  prepare  their  cases  for  trial ;  the 
other,  to  assist  the  court  and  jur^'  in  the 
trial.  To  further  these  two  purposes  is 
to  aid  in  the  administration  of  justice. 
Whatever  is  done  beyond  these,  tends  to 
deny,  or  at  least  to  defer  this  justice.  It 
may  be  w^ell  to  have  these  logical  pro- 
cesses in  the  schools,  but  let  us  leave 
them  to  the  schools,  and  in  the  business 
of  the  courts  adopt  that  line  of  pleading 
which  practically  subserves  tlie  further- 
ance of  the  cause  of  justice. 

During  the  entire  life  of  this  associa- 
tion we  have  been  making  every  effort 
to  prevent  delay  in  the  trial  of  cases,  by 
increasing  the  number  of  courts  and  add- 
ing to  (he  list  of  judges.  But  I  think 
the  time  has  come  in  which  we  should 
look  to  the  dispatch  of  business  by  les- 
sening the  work  to  be  done  by  the  courts. 
The  fact  is  apparent  to  the  most  casual 
observer  that  our  courts  are  spending 
too  much  of  their  time  and  too  great 
a  proi>ortion  of  their  labor  upon 
mere  forms  and  technicalities.  They  are 
hearing  and  determining  intricate  ques- j 
tions  of  pleading  and  practice  which ' 
have  no  relation  whatever,  in  many  if 
not  in  most  cases,  to  the  merits  of  the 
controversies  which  come  before  them. 
The  progress  of  a  case  from  its  com- 
mencement to  its  close  should  be  in  a 
direct  line,  defining  and  determining 
the  rights  as  between  the  contending 
]'r»rties.  There  will  necessnrily  be  at 
times  ;ide  issues  for  the  protection  of  the 
rights  of  one  or  the  other  during  the 
pendency  of  the  contest,  such  as  attach- 
ments, preliminary  injunctions,  etc  ;  but 
these  departures  from  the  straight  course 
slioul-:i  only  be  justified  where  reall}' 
necessarv  and  should  juver  a  clay  the 
triat  iipcu  the  merits. 

In  practice  now,  however,  we  have  a 
flood  of  motions  and  preliminary  con- 
tests, which  tend  to  engulf  all  else.  In 
a  single  term  of  three  months  we  have 


had  upon  the  common  pleas  docket  of 
I/Ucas  county  more  than  700  motions. 
Some  of  these  involved  the  merits  of  the 
cases  in  wliich  they  were  made,  but  the 
proportion  of  sucli  was  very  small.  Yet 
under  our  present  .system  of  practice 
they  were  all  motions  which  the  parties 
had  a  right  to  make,  and  which  the 
court  was  required  to  hear  and  decide. 
I  maintain  that  a  system  which  permits 
such  a  waste  of  time  and  labor,  to  the 
exclusion  of  the  proper  and  legitimate 
trial-  of  cases  upou  their  merits,  does 
delay,  if  it  does  not  tend  to  deny  justice. 
The  lawyers  of  this  state  ought  to  find 
some  method  or  form  of  praciice  which 
siiould  prevent  this  waste  and  loss  of 
time.  We  ought  to  have  fewer  motions 
and  preliminary  hearings, and  more  trials ; 
less  time  and  labor  spent  over  technical- 
ities of  pleading  and  practice.  We  can 
only  say  iii  behalf  of  our  own  state,  that 
New  York,  which  w^as  our  leader  in  code 
adoption,  has  added  to  and  amended  its 
co<le  practice  until  it  has  become  more 
complex  and  technical  than  our  own. 
The  New  York  code  of  1848  was 
embraced  in  473  sections.  But  in  1877 
a  new  code  was  adopted,  with  some  3000 
sections ;  and,  as  said  l)y  one  of  their 
prominent  lawyers  in  a  recent  paper, 
this  has  been  amended  from  year  to  year 
'*  mitil  it  has  become  mere  patchwork.'* 

The  American  Bar  association  has 
been  very  earnestly  moving  in  the  direc- 
tion of  reh>rm  in  judicial  procedure,  and 
at  the  last  meeting,  one  of  its  prominent 
members  from  New  York  gave  some 
startling  statistics  as  to  the  general  con- 
dition of  tlie  practice  of  law  throughout 
our  country.  Many  of  the  members  of 
this  a.ssociation  are  members  of  that,  but 
I  take  the  liberty  of  quoting  from  its 
report  of  last  year,  as  follows  : 

**  We  know  that  our  courts  are  cloggetl 
with  a  niass  of  ca.ses,  a  considerable  pro- 
portion of  which,  as  shown  by  results, 
are  without  legal  merit,  but  a  still  larger 
share  of  which  are  so  involved  in  the 
intricacies  of  legal  procedure,  that  not 
only  are  they  detained  and  ruinously 
retarded  in  their  progress  through  the 
courts  but  very  often  the  question  at 
issue,  involving  as  it  does  the  ver>' 
merits  of  the  controversy,  is  wholly  lost 
to  sight,  and  for  long  periods  of  time,  if 
indeed    not    ultimately,   is   beyond   the 
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reach  of  judicial  action.  This  con- 
dition of  affairs  exists  either  because  the 
practitioners  of  law  are  inefficient, 
because  they  are  of  such  base  calibre 
that  they  willingly  degrade  the  profes- 
sipn  by  a  willful  obstruction  or  perver- 
sion of  justice,  or  because  of  a 
combination  of  these  two  causes.  In  this 
judgment  I  am  not  overlooking  the  fruit- 
ful cause  of  delay  in  judical  tribunals 
furnished  by  our  cumbersome  and  inade- 
quate systems  of  procedure." 

He  then  follows  with  statistics 
gathered  from  the  reports  of  the  several 
appellate  state  and  federal  courts ;  and, 
after  giving  the  exact  figures  of  the 
number  of  points  decided  of  substantive 
law  and  those  involving  questions  of 
practice,  .says : 

"  In  other  words,  nearly  one-half  of 
the  questions  carried  to  and  decided  by 
the  courts  of  appellate  jurisdiction  in 
this  coimtry  were  questions  arising  out  of 
disputes  as  to  the  proper  methods  of 
bringing  before  the  courts  the  merits 
involved  in  the  original  differences. 
Substantially  one-half  of  the  points  of 
law  which  occupied  the  attention  of  our 
highest  tribunals  were  points  in  no  way 
decisive  of  the  substantive  rights  of  the 
parties  in  litigation.'* 

REFORMS   IN   OTHER  JURISDICTIONS. 

Pomeroy  designates  code  practice  as 
*'  reformed  or  American  procedure.'*  It 
is  true  that  it  had  its  birth  in  this  coun- 
tr>- ,  and  substantially  in  the  brain  of  Mr. 
Field ;  but  it  is  at  the  same  time  true 
that  staid,  conservative  old  England  has 
simplified  its  procedure  so  as  to  be  now 
far  in  advance  of  us.  The  act  of  Parlia- 
ment know  as  "  The  Supreme  Court  of 
Judicature  Act,"  passed  in  1873,  recon- 
structed the  entire  judicial  system  of 
England  and  provided  for  the  practice 
in  its  courts,  and  it  is  all  embraced  in  one 
hundred  sections,  which,  as  printed  in 
the  statute  books,  covers  but  twenty- 
eight  pages  in  all. 

On  the  other  side  of  the  world  India 
has  a  civil  code,  printed  as  I  have  seen  it, 
in  pamphlet  form,  but  more  in  detail 
than  the  English  act,  and  a  great  part  of 
it  composed  of  forms  of  pleading,  for 
nearly,  if  not  quite  all.  classes  of  cases. 
These  forms  are  marvels  of  simplicity. 
For  example!  make  a  literal  copy  of  the 


form  of  complaint  upon  a  promissory 
note : 

"  1.  That   on   the day   of '- 

at the  defendant  by  his  promissory 

note,  now  overdue,  promi.sed  to  pay  to 

the   plaintiff rupees '■ —  ( days  ) 

after  date. 

2.     That  he  has  not  paid   the   same 

(except rupees  on  the day  of 

)  (demand  judgment)." 

Also  one  for  money  loaned  : 

*'  1.     That  on  the day  of 

at he    lent     the     defendant 


rupees  payable  on  demand  ( or  on 

day  of ). 

2.  Defendant  has  not  paid  the  same 
(  except rupees  on  the day  of 


-)  (demand  judgment).'* 
In  our  own  country  the  proceedings 
provided  for  in  many  of  the  code  states, 
and  also  in  many  of  tho.se  without  codes, 
in  which  they  have  practice  acts,  is 
much  less  technical  than  our  own.  In 
staid  old  Massachusetts,  and  conserva- 
tive Connecticut,  there  are  practice  acts 
which  are  far  more  simple  than  our  code; 
while  at  the  other  side  of  the  continent, 
California  has  a  code  in  many  respects, 
as  I  think,  far  in  advance  of  our  own. 

RULES   OF   COURT.    .. 

In  the  absence  even  ot  any  change  in 
our  statutory  law,  much  might  be  accom- 
plished by  changes  in  the  rules  of  our 
courts.  There  is  a  great  diversity  of 
practice  in  our  common  pleas  courts  in 
different  parts  of  the  state,  and  it  would 
be  a  very  great  advantage  if  we  could 
have  more  uniformity  in  methods  of  con- 
ducting nisi  pr ins  trials  and  the  length  of 
time  required  in  these  trials  materially 
shortened.  In  some  parts  of  the  state 
much  less  circumlocution  is  used  in  the 
examination  of  witnesses  than  in  others. 
Adhesion  to  strictness  of  rules  as  to  the 
asking  of  leading  questions,  is  a  great 
hindrance  to  progress  in  the  trial  of  these 
ca-es.  The  federal  courts,  the  courts  in 
the  large  cities  of  this  country  generally, 
and  as  we  gather  from  what  we  learn,  the 
English  courts,  permit  direct  questions  in 
the  examination  of  witnesses  not  allowed 
in  many  of  our  common  pleas  courts. 

Again,  in  many  of  our  courts,  much 
delay  is  caused  by  constant  objections  to 
the  form  of  questions,  and  to  their  rele- 
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vancy,  and  by  lengthy  arguments  pro  and 
con  upon  such  objections.  Oiher  courts 
only  allow  such  arguments  when  called 
for  by  the  court,  and  with  the  time  for 
argument  limited  by  it.  This  is  objected 
to  in  many  quarters ;  the  position  taken 
being  that  "counsel  have  the  right  to  be 
heard.*'  But  this  right  is  often  abused  ; 
attorneys  arguing  and  rearguing,  and  re- 
fusing to  submit  to  the  ruling  of  the 
court,  even  though  the  judge  may  be  ful- 
ly advised  upon  the  point,  and  the  argu- 
ment can  make  no  change  in  his  opinion. 
Another  abuse,  and  quite  a  common  one 
in  our  courts,  is,  for  the  attorney  to  ask 
questions  which  he  may  know  to  be  ir- 
relevant, for  the  sole  purpose  of  getting  an 
argument  or  statement  of  what  he  intends 
to  prove  before  the  jury,  no  matter  what 
the  ruling  of  the  court  may  be. 

It  seems  to  me,  without  going  further 
into  detail,  that  if  the  judges  of  the  state, 
of  the  supreme  court,  the  circuit  court, 
and  the  common  pleas,  would  meet  to- 
gether and  consider  such  matters  as  these, 
that  they  might  bring  about  greater 
uniformity,  and  do  much  to  facilitate  the 
trial  of  causes.  Such  meetings  are  held 
by  the  prosecuting  attorneys,  city  solic- 
itors, and  other  officers  and,  as  I  under- 
stand, are  beneficial. 

STATUTORY  OR  CODE  CHANGES. 

I  would  not,  however,  rely  wholly 
upon  reforms  to  be  effected  \>y  lawyers 
or  courts  without  the  aid  of  important 
changes  in  our  civil  code ;  and  in  this  I 
would  not  go  in  leading  strings.  I  think 
the  changes  in  many  respects  should  be 
radical  in  their  character.  I  do  not  pro- 
fess to  be  able  to  outline  the  changes 
which  should  be  made.  I  have  not  had 
the  means  of  investigation  that  would  be 
required  for  such  a  work,  or  the  ability 
to  accomplish  the  task.  He  that  would 
attempt  it  should  go  around  the  world — 
in  study,  at  least — and  learn  from  all 
sources,  copying  whatever  might  be  con- 
sidered wise,  but  not  stopping  at  copying 
or  imitating.  Confessing  that  I  am  un- 
equal to  this  work,  I  am  yet  so  impressed 
with  the  importance  of  the  subject  that  I 
will  venture  some  suggestions  that  have 
occurred  to  me ;  and  if  I  can  elicit  con- 
sideration and  discussion,  I  shall  rest 
content,  even  if  there  should  not  be  found 
any  wisdom  in  my  suggestions. 


REMEDIES  PROPOSED. 

One  of  the  radical  mistakes  in  our 
practice  is,  in  treating  all  classes  of  cases 
in  the  same  manner.  It  is  possible,  per- 
haps probable,  that  there  always  will  be 
classes  of  cases  in  which  special  plead- 
ings will  be  necessar>'  in  order  to  prepare 
the  issues  for  trial.  But  where  a  man 
has  signed  a  promissory  note  or  other  in- 
strument for  the  payment  of  money  only, 
payable  at  a  certain  fixed  time,  the  pro- 
cess for  its  enforcement  should  be  sum- 
tnsLvy,  Of  what  service  is  the  petition 
upon  a  promissory  note,  a  bond,  or  other 
instrument  for  the  unconditional  pay- 
ment of  money?  May  not  the  court, 
with  or  without  the  jur5%  try  an  ordinary 
case  upon  an  account  without  any  plead- 
ings ?  Such  cases  have  been  and  still  are 
so  tried  before  a  justice  of  the  peace,  and 
no  one  proposes  to  alter  that  piactice  in 
this  state,  although  pleadings  are  re 
quired- to  a  certain  extent  in  justices' 
courts  in  other  states.  The  old  section 
122 — now  section  5086— -has  been  the  oc- 
casion of  a  multitude  of  motions  and  de- 
murrers in  the  different  courts  of  this 
state;  but  I  venture  the  assertion  that 
seldom  if  ever  any  benefit  results  so  far 
as  /the  justice  oi:  merits  of  any  case  is 
concerned.  It  may  even  be  doubted 
whether  the  practice  under  this  section  is 
any  improvement  over  that  under  the 
practice  act  in  force  in  this  stat^  before 
the  code.  But  I  would  go  further  back, 
in  proceedings  to  enforce  payment  of  a 
stipulated  sum  of  money  in  accordance 
with  the  terms  of  a  written  instrument. 
Courts  are  established  and  maintained 
for  two  purposes:  (1)  For  the  adjudicat- 
ing of  controversies  of  law  or  of  fact;  (2) 
for  enforcing  rights  or  preventing  wrongs. 
The  process  of  the  court  should  not  be 
invoked  to  settle  controversies  until  it  is 
ascertained  that  there  is  something  to  be 
settled,  A  promi3sor>'  note  has  been 
made.  The  amount  is  on  its  face  ;  also 
the  time  of  payment.  This  time  has 
elapsed.  Under  our  present  practice,  the 
holder  who  desires  to  enforce  payment, 
must  seek  his  lawj'er,  who  prepares  and 
files  his  petition  with  the  clerk  of  the 
court.  The  clerk  prepares,  signs,  and  af- 
fixes the  seal  of  the  court  to  a  summons, 
requiring  the  maker  of  the  note  to  ap- 
pear on  a  certain  day,  and  deliver  this  to 
the  sheriff  of  the   county.     The   sheriff 
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makes       and       delivers      a      copy    of 
it       to      the      defendant;      and      after 
certifying  to   the  time  and   manner  of 
service,  returns  it  to  the  clerk.       The 
clerk  having  entered  the  case  upon  the 
appearance  docket,  and  noting  the  issuing 
of  the  summons,  notes  and  copies  there- 
on the  return  of  th*;  sheriiff,  and  makes  a 
copy  of  the  petition  for  the  use  of  the 
defendant,  if  called  for.     The  case  then 
remains  in  statu  quo  until  the  expiration 
of  the  time  named  in  the  summons ;  and, 
the  defendant  having  taken  no  notice  of 
the  proceedings,  the  case  is  entered  upon 
the  trial  docket.     It  is  then,  if  the  court 
is  in  session,  brought  before  the  judge, 
and  he,  having  solemnly  called  the  case 
in  open  court,  and  no  one  appearing  for 
the  defendant,  is  requested  by  the  attor- 
ney for  the  plaintiff  to  enter  a  judgment 
in  accordance  with  the  prayer  of  the  pe- 
tition.    Thereupon  the  judge  notes  the 
judgment  updn  the  trial  docket  and  the 
clerk  spreads  it  formally  upon  the  jour- 
nal.    Ateach  of  these  stages  the  clerk 
and  sheriff  carefully  note  the  items  of 
costs  to  be  paid  by  the  defendant,  or  if 
no  property  of  his  can  be  found,  then  by 
the    luckless  plaintiff.      From  thirty  to 
forty  days  time  has  also  passed  by,  and  if 
the  court  is  not  at  the  time  in  session, 
this  delay  may  run  thirty,  sixty  or  per- 
chance ninety  days  longer.     All  this  in 
order  to  reach  the  point  where  an  undis- 
puted right  can  be  enforced,  and  which 
the  law  should  have  enforced  summarily, 
and  without   cost  or  expense  to  either 
party.    In  some  jurisdictions  an  improve- 
ment has,  to  a  certain  extent,  been  made 
upon   this  absurd  proceeding      In  the 
California  code,  when  default  has  been 
made,  the  clerk,  without   the   interven- 
tion of  the  court,  at  once  enters  default 
and  judgment  for  the  amount  specified 
in  the  summons.     In  actions  other  than 
money   demands,   the   plaintiff   may   at 
once  apply  to  the  court  to  assess   the 
damages^  or  order  a  reference  for  that 
purpose. 

.  I  would  go  still  further.  When  a  prom- 
issory note  matures,  and  the  holder 
wishes  to  enforce  payment,  let  him  make 
a  copy  of  the  note,  affidavit  of  its  owner- 
ship, and  of  the  amount  due,  and  .serve 
upon  the  maker,  with  notice  that  if  'lot 
paid  within  say  ten  days,  he  will  enter 
up  judgment  and  cause  execution  to  is- 


sue. If  the  maker  has  a  defense,  let 
him,  within  the  same  time,  give  notice  of 
his  defense  to  the  claimant,  supported 
by  affidavit,  and  then  if  the  claimant 
still  desires  to  enforce  his  demand,  let 
him  file  these  papers  in  court  and  the 
court  at  one  proceed  .to  trial. 

In  actions  other  than  money  demands, 
the  issue  could  be  reached  by  the  plain- 
tiff serving  a  copy  of  his  petition  upon 
the  defendant.  The  petition  in  nearly  if 
not  all  cases  might  be  much  less  formal 
than  those  used  in  our  practice.  The 
practice  act  of  Massachusetts  prescribes 
manj'^  forms  of  pleadings.  The  following 
is  a  copy  of  its  requirements  in  an  action 
of  trover:  **And  plaintiff  says  defendant 
has  converted  to  his  own  use  one  horse, 
the  properly  of  plaintiff  ( or  goods  men- 
tioned in  the  schedule  annexed)."  The 
act  provides  forms  of  answers  equally 
brief  and  pertinent.  They  are  apparent- 
I3  framed  under  rules  laid  down  by  Mr. 
Field  :  He  says :  *'  Two  rules  inflexibly 
adhered  to  would  effect  a  revolution  in 
legal  documents ;  one,  to  write  nothing 
but  English,  and  the  other,  as  little  of 
that  as  possible,  not  using  two  words 
where  one  will  suffice.*' 

Before  going  further  I  will  stop,  go 
back,  and  restate  my  conclusions  in  con- 
cise form  by  way  of  certain  suggestions. 

MY  SUGGESTIONS. 

First — Abolish  all  pleadings  upon 
money  contracts,  or  upon  claims  founded 
upon  account,  and  provide  for  the  en- 
forcement of  such  demands  b^'  summary 
process,  making  service  upon  the  debtors 
of  copies  of  the  contracts  or  accounts, 
verified  by  affidavit,  and  stating  the 
amount  claimed. 

Second — Provide  for  service  of  these 
by  the  creditor,  or  by  his  agent ;  and 
upon  failure  to  pay  or  give  notice  of  de- 
fense within  some  .^hort  time,  say  five  or 
ten  days,  file  the  papers  with  the  clerk  of 
the  court,  who  should  be  empowered  to 
at  once  enter  judgment  and  issue  execu- 
tion. 

Third — In  case  the  debtor  disputes  the 
claim  made,  in  whole  or  in  part,  require 
him  to  serA-e  notice  of  his  defense,  sup- 
ported by  affidavit,  on  the  creditor,  and 
then  file  these  papers  in  court,  and  pro- 
ceed at  once  to  trial,  be.^ore  court,  jury  or 
referee. 
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Fourth — In  actions  other  than  on 
money  contracts  or  account,  let  the  claim- 
ant prepare  and  serve  on  defendant  a 
copy  of  his  petition.  If  no  answer  is 
served  within  the  time  named  in  the  no- 


ber  the  slurs  that  were  cast  upon  them 
by  the  older  practitioners.  The  forms 
were  of  no  authority,  because  not  ei::- 
bodied  in  the  code.  The  judges  were 
mainly  from  the  older  lawyers,  and  it  was 


tice,  let  the  petition  be  filed  in  the  court,  j  not  safe  for  a  young  man  to  follow  the^e 


and  trial  had  before  the  court  or  jury,  as 
might  be  proper. 

Fifth — If  answer  is  served  upon  the 
plaintiff  or  his  attorney,  file  the  answer 
with  petition  in  court,  and  let  the  case 
proceed  to  trial.  So  far  as  the  pleadings 
to  be  filed  are  concerned,  I  would  return 
to  the  old  sections  84  and  101  of  the  code 
of  1853,  limiting  the  number  unless  ex- 
tended by  order  of  court. 

Sixth — Where  personal  service  of 
notice  cannot  be  obtained,  let  the  papers 
be  filed  in  court  with  proof  of  service  by 
publication^  and  the  case  submitted  to 
court  or  jury  for  judgment  or  assessment 
of  damages. 


forms.  The  older  lawyers,and  (requen  1 1  y 
the  judges,  would  condemn  one  of  these 
code  petitions  or  answers,  and  these  law- 
yers would  draft  what  was  substantially 
a  bill  or  answer  in  chancer>'  as  before 
that  time  used,  or  would  come  as  nearly 
to  it  as  possible,  only  using  code  terras, 
such  as  "plaintiff"  or  ''petitioner**  in  the 
place  of  "'orator.'*  It  was  largely  in  this 
way  that  our  present  complex  and  cum- 
bersome system  of  special  pleading  came 
into  existence.  If  we  would  go  back  to 
simpler  forms  and  put  these  into  the 
statute,  specially  providing  that  they 
should  be  sufficient,  such  a  course  would 
at  least  tend  to  prevent  the  recurrence  of 
And,  as  appears  from  what   I 


5^t'^/////-^n  cases  of  appeal  or  r^  ^.^  .^  reference  to  other 

practice  acts  and  codes,  we  are  not  with- 
out precedent,  to  a  certain  extent,  in  this. 
But  I  would  not  simply  follow:  I  would 
enlarge  upon  these  precedents. 

It  has  long  been  urged  that  our  system 
of  appeals  in  equity  cases  from  the  court 
ol  common  pleas  to  the  old  district  of 


in  any  way  from  a  justice  of  the  peace  or 
other  inferior  court  to  the  court  of  com- 
>mon  pleas,  file  the  papers  in  the  original 
case,  certified  by  the  inferior  court  and 
let  the  trial  be  had  in  the  common  pleas 
without  other  pleadings,  unless  leave  is 
granted  by  the  court. 


Eighth — I  would  abolish  appeals  from  the  present  circuit  court,  and  the  re-ex- 
the  common  pleas  to  the  circuit  court  amination  of  the  witnesses  orally,  tended 
and  for  review  of  any  case,  would  pro-  greatly  to  delay  the  appellate  court.  No 
vide  that  the  ckrk  certify  the  record  di-j  argument  is  necessary  to  show  this, 
rect  to  the  circuit  court,  to  be  heard  upon   Now-  that  official  stenographers  are  em- 


notice  to  the  opposing  party  or  his  attor- 
ney, without  other  pleadings  or  process. 
Ninth — I  would  embody  in  the  statutes, 
in  so  far  as  practicable,  the  forms  to  be 
used  for  all  notices,  affidavits  and  plead- 
ings, carefully  following  the  rule  that 
two  words  should  not  be  used  where  one 
is  sufficient.  This  last  proposition  I 
consider  of  the  utmost  importance. 
The  commission  that  framed  the  code  of 
1853  attached  to  their  report  certain 
forms  of  pie  idings.  These  were  brief 
and  simple,  following  the  idea  on  which 
the  rode  was  based;  and  if  they  had  been 
followed  as  it  was  at  first  supposed  they 
would  be,  we  should  have  had  a  much 
less  complex  and  elaborate  system  of 
pleading  than  that  now  in  existence. 
But  these  simple  forms  found  little  favor 
with  the  older  lawyers  .  I  was  a  young 
man  at  that  time  and  I  very  well  remem- 


ployed  generally,  it  .seems  as  though  no 
further  real  objection  could  be  made  to  a 
change  which  would  avoid  the  delay 
which  is  occasioned  by  such  re-examina- 
tion of  the  witnesses.  Naturally  attor- 
neys in  many  cases  may  wish  to  experi- 
ment in  the  lower  court  with  a  view  to 
improving  their  testimony  in  the  higher 
There  is,  however,  no  reason  whj'  any 
such  exoeriment  should  be  allowed ! 
And  I  think  that  the  experience  of  attor- 
neys generally  will  .show  that  as  a  rule  a 
case  is  better  tried  at  the  first  than  at  any 
subsequent  trial.  However  this  may  be, 
the  true  theory  in  practice  is  to  give 
every  case  one  trial  in  a  nisi  prius  court, 
and  one  chance  of  review  in  a  court  of 
errors  or  appeals.  I  believe  this  theory 
must  eventually  be  applied  to  all  classes  * 
of  cases  except  those  involving  the  con- 
striiction    of    statutes   or   constitutional 
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questions,  and  perhaps  cases  of  felony. 
This  would  be  one  way  to  relieve  the  su- 
preme court  and  it  may  possibly  be  the 
only  way  to  do  it  practicalfy.  If  it  should 
be  said  that  the  records  of  this  associa- 
tion will  show  that.  J  have  heretofore 
taken  a  diflFerent  view  as  to  this,  I  can 
onh'  reply  that  although  no  longer  a 
young  man,  I  am  not  too  old  to  learn. 

THE  DUTY  OF  THIS  ASSOCIATION. 

Our  constitution  says  that  one  of  its 
objects  is,  "  to  facilitate  the  administra- 
tion ol  justice."     Our  duty  in  this  has 
at  all  times  been  fully  recognized.     Our 
only  difficulties  have  been  as  to  the  meth- 
ods of  accomplishing  this  object.     Our 
duty    is    also   recognized  by   the    com- 
munity.    I  take   the  liberty  of  quoting 
from  an  editorial  notice  of  this  meeting 
which   recently  appeared  in  a    leading 
Toledo  newspaper,  (the  Commercial)  the 
following  in  reference  to  our  association : 
it    says :      "  Its  eflForts  to  simplify    the 
law,  to   relieve  it    of  its  objectionable, 
cumbersome    and  inoperative    features, 
and  to  retain  its  best,  to  direct  legislation 
into  those  safe   channels,  where  the  law 
may  be  enforced,  so  as  to  promote  the 
public  weal,  to  teach  respect  for  the  law 
— these  are  objects  that  touch  the  very 
life  of  the  republic  and  promote  the  wel- 
fare of  every  citizen." 

As  I  have  already  said,  I  do  not  claim 
any  special  wisdom  in  what  I  now  urge. 
I  speak  for  myself  alone  and  only  from 
personal  experience  and  obser^^ation,  and 
from  such  examination  as  I  have  been 
able  to  make  of  codes  and  practice  acts 
in  other  jurisdictions.  The  personal  ex- 
perience however,  of  one  man  is  of  little 
value,  or  none  perhaps,  except  as  it  may 
be  compared  and  tested  by  the  experience 
and  observation  of  others.  My  oppor- 
tunities for  examination  have  been  lim- 
'  ited  and  that  made  merely  cursory  and 
ouly  for  the  purpose  of  obtaining  sug- 
gestions. To  find  remedies  that  may 
correct  in  any  degree  the  present  evils, 
will  be  no  holiday  task ;  no  mere  sum- 
mer reverie  will  accomplish  it.  But 
whatever  is  done,  must  be  done  by  the 
lawyers.  They  must  at  least  lead  in  the 
work,  and  the  business  community  has 
the  right  to  look  to  us  for  aid  and  leader- 
ship. We  are,  however,  frequently 
charged  wijh  the    creation,   or  at  least 


with  the  perpetration  of  these  evils,  and 
we  cannot  claim  that  we  are  wholly  with 
out  fault.  It  is  very  commonly  true  that 
at  least  one  of  the  parties  to  every  case  may 
not  only  be  content  to  have  its  trial  de- 
layed but  in  many  cases  it  is  his  only 
hope,  and  the  more  dilatory  motions  that 
his  lawyer  can  make,  the  better  will  he 
be  pleased,  and  the  more  cheerfully  will 
he  pull  his  purse-.strings  for  the  lawyer's 
benefit.  But  the  duty  remains  to  us  as 
lawyers,  as  members  of  a  noble  profes- 
sion with  high  aims  and  aspirations,  as 
members  of  this  association,  to  give 
our  best  efforts  to  the  building  up  of  a 
system  of  judicial  procedure  which  shall 
reduce,  if  we  cannot  expect  to  wholly 
remedy  judicial  delays.  We  should  do 
whatever  may  seem  practical  toward  the 
speedy  administration  of  justice.  It  is  not 
a  proper  ambition  to  seek  to  excel  in  the 
skill  or  knowledge  which  will  enable  the 
dishonest  or  dishonorable  to  defeat  or 
even  delay  the  just  rights  of  the  honest 
and  honorable  citizen.  We  must  not 
forget  that  we  ourselves  are  not  only 
lawyers,  but  also  citizens  of  a  grand 
countr>',  living  in  a  grand  age.  The 
future  lies  before  us,  with  untold  possi- 
bilities. In  the  poetic  words  of  Bishop 
Coxe, 

We  are  living,  we  are  dwelling 
In  a  grand  and  awful  time, 

In  an  age  on  ages  telliu,:^ — 
To  be  living  is  sublime. 

Great  opportunities  bring  great  re- 
sponsibilities. The  world  is  going 
forward,  not  backward.  I  declare  my- 
self no  pessimist,  but  I  believe  our  race 
is  going  onward  and  upward  toward  the 
millennium. 

But  if  the  age  to  follow  us  is  to  be  no 
better  than  this  in  which  we  live,  be- 
cause of  our  living,  we  will  have  lived 
to  little  or  no  purpose.  I  would  copy 
here,  if  it  were  not  too  long,  as  better 
than  anything  I  could  say,  the  extracts 
from  the  address  of  Hon.  Charles 
F.  Manderson  to  certain  young  lawyers 
at  Omaha,  published  in  the  Ohio 
Legal  News  of  June  22.  I  wish 
we  all,  old  as  well  as  young,  might 
read,  ponder  and  lay  to  heart  his  wise 
words.  But  to  you,  young  men,  I  would 
especially  commend  them.  Sooner  or 
later  will  come  to  you,  as  well  as  to  us 
who  are  older,  the  question  of  Whittier : 
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What  hast  thou  wrought  for  Right  and  Truth 

For  God  and  man, 
From  the  golden   hours  of  bright-eyed  youth, 

To  hie*s  mid  span. 

**I  have  written  unto  you,  young  men, 
because  ye  are  strong,"  says  the  Apostle  : 
"With  many  of  us  the  day  is  far  spent.'* 
The  lawyer  needs  learning,  and  you  have 
the  time  and  opportunity  to  acquire  it. 
Many,  perhaps  most  of  us  who  are  older, 
never  had  your  opportunities,  and  for  us 
it  is  now  too  late.  But  above  learning  is 
fidelity.  The  moral  quality  of  our  living 
and  doing  is  most  important  to  old  and 
young  alike.  We  all  need  to  broaden 
and  deepen  our  sympathies  with  strug- 
gling, suflfering  humanity.  This  will 
raise  us  to  a  level  higher  than  any  that 
can  be  reached,  either  by  talent,  however 
great,  or.  by  learning,  however  profound. 

Kingsley,  in  his  Alton  Locke,  makes 
old  Sandy  Mackey,  the  Scotchman,  say, 
"What  will  I  ca'  a  man  my  superior  be- 
cause he  is  cleverer  than  myself?  Will 
I  boo  down  to  a  bit  of  brains  any  mair 
than  to  a  stock  or  stane  ?  Lot  a  man 
prove  himsel'  better  than  me,  my  laddie, 
honester,  humbler,  kinder,  wi'  mair  sense 
o'  the  duty  o'  man,  and  the  weakness  o' 
man — and  that  man  I'll  acknowledge — 
that  man's  my  king,  my  leader."  Would 
the  old  Scotchman  acknowledge  any  of 
us  as  his  king — as  his  leader?  If  we 
would  have  him  do  so,  if  we  would  be 
worthy  of  such  an  honor,  we  must  heed 
well  how  we  live  ;  and  I  take  the  liberty 
in  closing,  to  quote  again  from  the  same 
beloved  poet,  Whittier : 

"Heed  how  thouiivest,  and  do  no  act  by   day, 
Which  from  the  night  shall  drive  thy  peace 

away. 
In  months  of  sun,  so  live  that   months  of  rain 
Shall  still  be  happy.     Evermore   restrain   evil 

and  cherish  good,  so  shall  there  be 
Another  and  happier  life  for  thee." 


4630.  The  I^.  S.  &  M.  S.  Ry.  Co.  v.  W.  E 
Heffron.  Error  to  the  circuit  court  of  Cuya- 
hoga county.  Estep,  Dickey,  Carr  &  Goff  lor 
plaintiff.     Foran  &  Dawley  for  defendant 

4631.  David  Griffin  v.  Samuel  Smith  et  ^l 
Error  to  the  circuit  court  of  Logan  county. 
McLaughlin  &  Dorr  for  plaintiff.  James  6. 
Odor  for  defendant 

4632.  Michael  Griffin  v.  Edward  Higgics  et 
al.    Error  to  the  circuit  court  of  Logatn  county. 

4633.  L.  M.  Chaffee  v.  Lizzie  Marquarit 
Admx.  Error  to  the  circuit  court  of  Cnvdiojjc 
county.  Higbv  &  Saltsman  for  plaintiff  G. 
H.  Foster  for  defendant 
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402l>.  \Vm.  Thomas  v.  Margaret  Jones  et  al. 
Error  to  the  circuit  court  of  Delaware  county. 
F.  V.  Oweu,  J.  S.  Jones  &  Son  for  plaintiff. 
McP:iroy  &  Carpenter  and  Marriott  &  Wick- 
hain  for  flefendant 


[  Supreme  Court  of  Ohio.  ] 

Ohio  ex.  rel.  v.  The  Pittsburg,  C.  C.  &  St  L 
Rv.  Co.- 

[ CONCLUDBD.  ] 

nue,  as  defined  by  said  ordinance  afore- 
said but  .since  vacated,  a  distance  cf 
ninety-four  feet ;  thence  in  a  south- 
westerly direction  on  a  line  parallel  with 
the  northwesterly  line  of  Front  street,  a 
distance  of  seventy-two  feet  to  a  point 
eleven  feet  distant  from  the  southwesterly 
line  of  Eggleston  avenue,  as  defined  by 
said  ordinance  but  since  vacated  ;  thence 
in  a  southeasterly  direction  on  a  line 
parallel  with  and  eleven  feet  distant  from 
the  southwesterly  line  of  Eggleston 
avenue,  as  defined  by  said  ordinance  but 
since  vacated,  a  distance  of  ninety-four 
feet  to  the  point  of  beginning ;  being  a 
strip  of  land  ninety-four  feet  long  and 
seventy-two  feet  wide,  formerly  a  part  of 
the  Miami  and  Erie  canal,  extending 
from  the  northwesterly  line  of  Front 
.street,  a  distance  of  ninety-four  feet  in 
the  direction  of  Pearl  street,  the  use  of 
which  was  granted  by  the  state  of  Ohio, 
by  the  act  of  March  24,  1863.  to  the 
city  of  Cincinnati  for  a  public  highway 
and  for  sewerage  purposes,  but  now  oc- 
cupied by  the  permanent  freight  depot 
of  the  Pittsburg.  Cincinnati,  Chicago 
and  St.  Louis  Railway  company. 

"  Upon  the  land  above  described  ( and 
adjacent  land),  the  Little  Miami  Rail- 
road company,  and  its  lessees,  the  Pitts- 
burgh, Cincinnati  and  St.  Louis  Rail- 
way company,  and  the  defendant  cor- 
poration, some  years  ago  constructed, 
and  for  a  long  time  have  been  and  now 
are  occupying  and  using  in  their  rail- 
road business,  a  permanent  stone,  brick 
and  iron  passenger  depot,  and   a  pernia 
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nent  brick  freight  depot,  each  containing 
railroad  tracks.     The  tract  of  land  first 
above  described,  running  from  the  south 
line   of  Pearl  street,  a  distance  of  one 
hundred    and    twenty-four    and    three- 
fourths  (124^2)  ^^t  i°  ^^^  direction   of 
the  Ohio  river,  is  at  present  wholly  oc- 
cupied by  a  part  of  the  permanent   train 
shed  of  the  passenger  depot  of  the  de- 
fendant company  in  Cincinnati ;  the  tract 
of  land  second  above  described,  running 
from  the  north  line  of   Front  street  a 
distance  of  ninety-four  ( 94 )  feet  in  the 
direction    of    Broadway,   is   at    present 
wholly  occupied  by  a  part  of  the  perma- 
nent freight  depot  of  the  defendant  cor- 
poration.    As  indicated  in  the  ordinance 
vacating   Eggleston  avenue,  the    sewer 
and     raceway     theretofore     constructed 
down     Eggleston     avenue,     still     pass 
through   and   under  the   ground  above 
described,   to   the   Ohio    river,   and  are 
still    used   for   their   original    purposes. 
B>  reason  of  such  occupation  and  use  of 
said  land  for  depot  purposes,  it  has  be- 
come and  is  impossible  to  use  the  same, 
or  any  part  thereof,  as  and  for  a  public 
highway. 

**  12.     That   that    part    of    Eggleston 
avenue   between  Front    street    and    the 
Ohio  river,  including  a  part  of  the  Mi- 
ami   and    Erie    canal,   extending    from 
Front  street  to  the  Ohio  river,  the  use  of 
which  was  granted  by  the  state  of  Ohio 
by  the  act  ot  March  24,  1863,  to  the  city 
of  Cincinnati  for  a  public  higlnva}'  and 
for  sewerage   purposes,  some  years  ago 
was  taken  possession  of,  and  since  then 
and  for  a  long  time,  has  been  and  is  now 
occupied  wholl}'  by  the  yard  track.s,  side 
tracks  and    switches  of   the    Pittsburg, 
Cincinnati  and  St.   Louis   Railway  com- 
pany and  the  defendant  corporation,  and 
has  for  a  long  time  been  and  now  is  used 
exclusively  by  said   railroad  companies 
for  railroad  purposes,  the  city  of  Cincin- 
nati  having  abandoned  the  use  of   said 
street  as  a  public  highway,  although  the  | 
large  sewer  co.nstructed  down  Eggleston  ■ 
avenne    still     passes    under   this  aban- 1 
doned  portion  to  the  Ohio  river,  and,  by  I 
reason  of  such  use    and    occupation,   it  I 
has  become  and  is  impossible  to  use  said 
premises  as  and  for  a  public  highway.       i 
"13.  The  plaintiff  avers  and  charges, 
that,  subject  to  the  rights,  privileges  and  i 
easements  therein,  which  were  granted' 


to  the  city  of  Cincinnati  by  the  state, 
under  the  act  of  March  24,  1863,  except- 
ing, however,  such  of  the  rights,  privi- 
leges and  easements  thus  granted  as,  by 
reason  of  the  facts  hereinbefore  stated, 
have  since  then  been  released,  aban- 
doned or  forfeited  by  said  city,  the  state 
of  Ohio  has  been,  since  the  said  24th 
day  of  March,  1863,  and  now  is,  the 
owner  in  fee  and  entitled  to  the  full  use 
and  possession  of  that  part  of  the  Miami 
and  Erie  canal  extending  from  the  east 
side  of  Broadway  in  the  city  of  Cincin- 
nati to  the  Ohio  river,  including  the 
width  thereof,  as  owned  and  held  by  the 
.state  on  said  date. 

"14.  Plain^tiff  further  avers  and 
charges,  that  the  city  of  Cincinnati  had 
no  power  or  authority  to  grant  to  the 
Little  Miami  Railroad  company  or  its 
lessees,  the  right  to  lay  and  use  a  rail- 
road track  or  tracks  in  Eggleston  avenue 
as  aforesaid,  on  canal  property,  belong- 
ing to  the  state,  which  the  state  had  per- 
mitted the  city  of  Cincinnati  to  enter 
upon,  improve  and  occupy  as  only  a  pub- 
lic highway  and  for  sewerage  purposes; 
and  that  the  construction  and  use  of  said 
railroad  tracks  by  the  Pittsburg,  Cincin- 
nati and  St.  Louis  Railway  company  and 
the  defendant  corporation  as  aforesaid, 
was  and  is  inconsistent  with  the  use 
granted  to  the  city  of  Cincinnati,  and  in 
violation  of  the  rights  of  the  state  and 
in  contravention  of  law. 

"15.  Plaintiff  further  avers  and 
charges,  that  the  vacation  of  Eggleston 
avenue  between  Front  and  Pearl  streets 
as  aforesaid,  was  an  abandonment  by  .said 
city  of  the  same,  and  of  the  canal  prop- 
erty of  the  state  embraced  therein  for 
use  as  a  public  highway  and  that  the  con- 
struction by  the  Little  Miami  Railroad 
company  and  its  lessee  and  the  defend- 
ant of  a  permanent  pa.ssenger  depot  and 
a  permanent  freight  depot  as  aforesaid 
on  land  belonging  to  the  state  already 
described  was  and  is  an  authorized  and 
wrongful  occupation  and  u.se  of  the  prop- 
erty of  the  state  which  was  granted  to 
the  city  of  Cincinnati  for  u.se  onl}-  as  a 
public  highway  and  for  sewerage  pur- 
poses ;  and  that  such  occupation  and  use 
of  said  canal  land  by  the  defendant  was 
and  is  inconsi.stent  with  the  use  granted 
the  city  of  Cincinnati  and  was  and  is  re- 
pugnant to  and  .subversive  of  the  rights 
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of  the  state  and  of  the  public  in  said  land, 
and  in  contravention  of  law. 

•*16.  Plaintiff  further  avers  and 
charges,  that  the  occupation  and  use  of 
Eggleston  avenue  and  the  canal  property 
of  the  state  within  its  limits  between 
Front  street  and  the  Ohio  river,  by  the 
yard  tracks,  side  tracks  and  switches  of 
the  defendant  corporation,  was  and  is  an 
abandonment  of  the  same  by  the  city  of 
Cincinnati  as  a  public  highway,  and  was 
and  is  inconsistent  with  the  use  granted 
and  permitted  to  the  city  of  Cincinnati, 
and  was  and  is  without  authority  and  in 
contravention  of  law,  and  repugnant  to 
and  subversive  of  the  rights  of  the  pub- 
lic and  the  state  in  said  land. 

"17.  The  plaintiff  further  avers  and 
charges,  that  the  defendant  railway  com- 
pany, in  locating,  constructing  and  oper- 
ating its  railway  tracks  and  switches  as 
aforesaid  in  and  along  Eggleston  avenue 
and  the  part  of  the  Miami  and  Erie  ca- 
nal embraced  therein  between  Broadway 
and  Pearl  streets;  and  in  constructing, 
occupying  and  using  its  permanent  pas- 
senger depot  and  permanent  freight  depot 
as  aforesaid,  on  the  part  of  the  Miami 
and  Erie  canal  before  described,  em- 
braced within  the  limits  of  Eggleston 
avenue  between  Pearl  and  Front  streets, 
as  originally  established;  and  in  locat- 
ing, constructing  and  operating  its  yard 
tracks,  side  tracks  and  switches  as  afore- 
said, on,  across  and  over  that  part  of  the 
Miami  and  Erie  canal  embraced  within 
the  limits  of  Eggleston  avenue  between 
Front  street  and  the  Ohio  river,  as  orig- 
inally established,  is  now  and  has  been 
for  some  time  past,  usurping  and  unlaw- 
fully exercising  and  using  rights,  privi- 
leges and  franchises,  in  contravention  of 
law. 

*'Prayer.  The  plaintiff  prays  the  ad- 
vice of  the  court  in  the  premises,  and 
that  the  defendant  railroad  company  be 
compelled  to  answer  by  what  warrant  it 
claims  to  have,  use  and  enjoy  the  rights, 
privileges  and  franchises  aforesaid;  and 
that  it  be  ousted  from  exercising  the 
same  and  be  compelled  to  remove  its 
tracks  and  switches  from  the  part  of  the 
Miami  and  Erie  canal  embraced  within 
the  limits  of  Eggleston  avenue  between 
Broadway  and  Pearl  streets;  and  be  com- 
pelled to  remove  its  passenger  depot  and 
freiglit  depot  and  railroad  tracks  from 


the  part  of  the  Miami  and  Erie  canal 
before  described,  embraced  within  the 
limits  of  Eggleston  avenue  between 
Pearl  and  Front  streets  as  originally  es- 
tablished ;  and  that  it  be  compelled  to 
remove  its  side  tracks,  yard  tracks  and 
switches  from  that  part  of  the  Miami  and 
Ene  canal  embraced  w^ithin  the  limits 
of  Eggleston  avenue  between  Front 
street  and  the  Ohio  river  as  originally  es- 
tablished ;  and  the  plaintiff  further  prays 
that  such  other  relief  be  granted  in  the 
premises  as  to  the  court  may  seem  just 
and  proper. 

John  K.  Richards. 

Attorney'  General. 

Joseph  B.  Forakkr, 

David  K.  Watson, 

Of  CounseL 

To  this  petition  the  defendant  de- 
murred on  the  grounds:  1.  That  the 
court  had.  no  jurisdiction  of  the  subject 
matter  of  the  action.  2.  That  "the  power 
or  franchise*'  from  the  exerci^  of  which 
defendant  was  sought,  to  be  ousted  bad 
been  exercised  by  it  and  its  corporate 
predecessor,  for  more  than  twenty  years 
next  before  this  action  was  begun,  as 
shown  by  the  petition.  3.  That  the  pe- 
tition does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  demurrer  was  overruled,  where- 
upon the  defendant  answered  as  follows  : 

ANSWER. 

"For  the  first  defense.  1.  The  defend- 
ant denies  the  allegations  and  each  there- 
of contained  in  paragraphs  13,  14,  15, 16 
and  17  of  the  petition,  and  the  defendant 
denies  that  the  plaintiff  on  and  prior  to 
the  24th  day  of  March,  1863,  or  at  any 
time,  was  or  is  the  owner  in  fee  of  the  real 
estate,  or  any  part  of  the  real  estate  men- 
tioned in  the  petition  ;  but,  on  the  con- 
trary, says  that  the  plaintiff  has  not.  and 
never  had  any  interest  or  estate  therein, 
except  the  right  to  use  and  occupy  a  por- 
tion thereof  for  canal  purposes ;  that  no 
compensation  was  ever  paid  therefor  by 
the  plaintiff  and  that  no  title  in  any  of 
said  real  estate  was  ever  conveyed  to  the 
plaintiff,  or  otherwise  acquired  by  it 

'*2.  About  the  year  1883  the  Miami  & 
Erie  canal,  which  had  been  constructed 
southwardly  to  a  point  at  or  near  Broad- 
way, in  the  city  of  Cincinnati,  was  ex- 
tended to  the  Ohio  river.    But  by  reason 
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of  the  great  fall,  said  extension  was  found 
to  be  impracticable ;  it  was  used  for  nav- 
igation a  short  time  only,  and  under 
g^eat  difficulties,  and  was  gradually 
abandoned  and  fell  into  decay.  There 
were  nine  locks  of  ^Ijeven  feet  fall  each, 
between  Broadway  and  the  river,  making 
a  total  fall  of  ninety-nine  feet.  For  ten 
years  or  more  prior  to  the  passage  of  the 
act  of  March  24,  1863,  mentioned  in  the 
petition,  said  canal  between  Broadway 
and  the  river  had  become,  and  was  wholly 
abandoned  for  purposes  of  navigation, 
and  was  used  only  for  supplying  water 
for  milling  purposes  and  for  the  discharge 
and  carriage  of  sewage  from  certain  por- 
tions of  the  city  of  Cincinnati,  largely 
from  slaughter  houses  located  along  the 
side  of  the  canal  and  Deer  creek,  which 
adjoined  the  canal.  And  said  act  of 
March  24,  1863,  was  passed  for  the  pur- 
pose of  securing  an  abatement  of  the  pub- 
lic nuisance  which  had  been  so  created 
and  was  existing,  and  of  providing  a  trunk 
sewer  at  the  only  available  site  therefor 
in  the  eastern  part  of  the  city  of  Cincin- 
nati. And  the  defendant  says  that  all 
the  reservations  and  conditions  in  said 
grant  in  favor  of  the  plaintiff  have  been 
carefully  preserved  and  fulfilled,  that  am- 
ple provision  is  made  for  the  flow  of  the 
water  of  the  canal,  and  for  the  mainte- 
nance of  the  supply  of  water  for  milling 
purposes.  At  the  time  of  the  passage  of 
the  ordinance  of  the  city  of  Cincinnati  of 
December  1,  1871,  mentioned  in  the  pe- 
tition, the  city  of  Cincinnati  had  con- 
structed a  trunk  sewer  along  the  site  of 
the  canal  from  Broadway  to  the  river ;  but 
had  not  filled  in  over  such  sewer  south 
of  Pearl  street,  and  the  top  of  said  sewer 
lay  at  a  distance  about  40  feet  below  the 
grade  of  Pearl  street,  leaving  a  gully 
about  40  feet  deep  and  70  feet  or  more 
in  width  at  the  top.  There  was  a  wharf 
and  landing  at  Butler  street,  and.  im- 
mediately west  of  Butler  street,  but  there 
was  not,  and  never  had  been,  any  landing 
.  at  or  near  the  mouth  of  the  canal,  and 
that  having  become  the  mouth  of  said 
trunk  sewer,  any  use  of  the  river  at  that 
point,  for  a  landing,  was  wholly  imprac- 
ticable. 

**3.  There  was  not  and  never  had  been 
any  occasion  for  highway  communication 
between  Pearl  street  and  the  river  along 
the  course  of  said  gully  ;    the   Newport 


and  Cincinnati  bridge,  however,  was  then 
being  constructed  across  the  Ohio  river 
so  as,  to  enter  Cincinnati  with  its  approach 
at  Butler  street,  which  street  extended 
from  the  river  northwardly  to  and  across 
Pearl  street,  and  lay  —  feet  west  of  the 
line  of  Eggleston  avenue.  Said  Butler 
street  was  of  sufficient  width  to  furnish 
proper  and  commodious  access  to  said 
bridge ;  and  said  ordinance  of  December 
1,  1871,  was  passed  for  the  purpose  of 
securing  and  providing  highway  facilities 
at  that  point,  where  they  were  needed,  in 
exchange  for  the  gully  along  the  site  of 
Eggleston- avenue,  south  of  Pearl  street, 
where  no  highway  facilities  were  required.. 
The  real  estate  for  the  widening  of  But- 
ler street  was  provided  by  joint  arrange- 
ment between  the  bridge  company  and 
the  railway  company,  and  at  their  joint 
expense  and  at  great  cost,  it  being  then 
occupied  by  improvements  consisting  of 
factories  and  other  buildings,  which  it  be- 
came necessary  for  the  railway  and  bridge 
companies  to  acquire  by  purchase  at 
heavy  expense.  And  the  value  of  the 
property  at  that  time,  contributed  by  the 
railroad  and  bridge  companies  to  the  wid- 
ening and  improvement  of  Butler  streut 
was  three-fold  the  value  of  the  premises 
given  to  them  in  exchange. 

"4.  Thereupon  the  railway  company 
and  the  bridge  .company  having  accepted 
said  ordinance  of  December  1,  1871,  as 
alleged  in  the  petition,  at  their  own  ex- 
pense did  widen  and  improve  Butler 
street,  as  provided  in  said  ordinance,  and 
entered  'into  possession  of  that  portion  of 
Eggleston  avenue  lying  between  Pearl 
street  and  Front  street,  and  they  have 
ever  since  continuously  used  and  occu-, 
pied  the  same  for  railroad  purposes. 

'*5.  Said  arrangement  and  agreement  * 
with  the  said  railway  and  bridge  com- 
panies was  one  which  the  city  and  the 
companies  were  authorized  by  law  to 
make,  and  was  for  the  great  benefit  and 
advantage  of  the  city  and  the  public,  as  - 
well  as  of  said  railway  and  bridge  com- 
panies, as  servants  of  the  public.    - 

'*  6.  The  railway  company,  on  the 
faith  of  said  ordinance  and  agreement 
with  the  city  of  Cincinnati,  filled  up  said 
gully  south  of  Pearl  street,  and  at  great 
expense  acquired  the  real-  estate  between 
Butler  and  Kilgour  streets  and  Pearl 
and  Front  streets ;    and   in  .good   faith 
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constructed  thereon  the  railroad  tracks, 
train  sheds,  passenger  depot  and  freight 
depot  mentioned  in  the  petition,,  and 
other  terminal  facilities  at  a  Cost  of  four 
hundred  thousand  dollars,  in  addition  to 
the  cost  of  the  real  estate. 

**  7.  In  addition  to  the  expenditures 
aforesaid,  and  relying  upon  their  right 
to  occupy  and  use  said  premises,  the 
Little  Miami  Railroad  company  and  its 
lessee*  purchased  large  quantities  of 
real  estate  near  said  depot  grounds  and 
have  constructed  at  a  great  expense 
thereon,  and  connected  with  said  depot 
buildings,  terminal  tracks  and  facilities. 
If  the  order  asked  for  in  the  petition  is 
grantedand  the  defendant  compelled  to  re- 
move its  freight  and  passenger  depot  build- 
ingsand  tracks  from  said  premises  between 
Pearl  street  and  Front  street,  the  result  to 
the  defendant's  possessions  and  property 
will  be  the  absolute  destruction  of  the 
new  freiglit  depot,  and  of  the  tracks  and 
train  sheds  leading  into  the  passenger 
depot,  located  at  the  corner  of  Butler 
and  Pearl  streets,  and  thus  render  the 
passenger  depot  practical!}'  inaccessible, 
and  the  entire  destruction  of  its  whole 
terminal  plant  and  the  demolition  and 
ruin  of  the  structures,  buildings  and  ter- 
minal arrangements  upon  which  the 
defendant  has  expended  such  large  sums 
of  money. 

'*  8.  The  defendant  owns  the  real 
estate  abuuing  the  former  site  of  the 
canal  between  Pearl  street  and  the  river, 
and  the  premises  sought  to  be  recovered 
are  not .  needed  or  desired  for  highway 
purposes,  and  would  be  wholly  useless 
for  such  purposes. 

"  P.  As  to  that  j^ortion  of  Eggleston 
avenue  between  Pt?arl  street  and  Broad- 
way, the  defendant  says  that  the  use  by 
it  of  said  portion  is  simply  the  maintain- 
ing a  sinj^le  track  thereon,  four  feet 
nine  inches  in  width,  from  rail  to 
rail,  with  connecting  tracks  leading 
into  the  property  of  abutting  owners, 
and  that  its  occupation  and  use  of 
said  portion  of  said  street  is  only  the 
use  provided  for  by  the  laws  of  the 
state — and  such  a  use  of  a  street  as  has 
been  repeatedly  sanctioned  and  upheld 
by  the  adjudications  of  this  court,  and  is 
wholly  consistent  with  the  'purposes  of 
the  said  act  of  March  24,  18G3,  and  the 
deed  made  in  pursuance  thereof. 


**10.  The  said  Pittsburg,  Cincinnati 
and  St.  Louis  Railway  company  built 
said  track  under  and  pursuant  to  a  grant 
by  the  city  of  Cincinnati  in  good  faith, 
and  relying  upon  the  authority  and 
power  conferred  by  the  statutes  of  the 
state  upon  municipal  corporations  in 
such  matters ;  and  has  expended  in  the 
purchase  of  grounds  for  its  yards  and 
upon  its  said  tracks  and  its  yards  at  the 
head  of  Eggleston  avenue,  the  sum  of 
over  $100,000.  Said  grant  by  said  city 
was  within  its  municipal  power  and  was 
duly  and  legally  made,  and  was  accepted 
and  acted  upon  by  said  railway  com- 
pany in  the  belief  that  it  conferred 
the  right  upon  said  company  to  occupy 
and  use  said  street  for  said  purpose,  and 
in  the  same  good  faith,  reliance  and 
belief,  a  number  of  owners  of  property 
abutting  on  said  portion  of  Eggleston 
avenue  liave  built  factories  and  ware- 
houses on  their  premises,  and  the  rail- 
way company  has  put  in  side  tracks  or 
switches  connecting  therewith,  which 
have  ever  since  been  in  use. 

*•  11.  At  the  Deceml>er  term.  1877, 
and  before  certain  of  said  factories  and 
warehouses  were  built,  and  before  cer- 
tain of  said  side  tracks  and  switches 
were  constructed  by  the  said  railway 
company,  this  court,  in  the  case  of  Rich- 
ards V.  Cinchuiati  (31  Ohio  State,  506), 
held  that  the  said  grant  of  the  use  of 
said  Eggleston  avenue  between  Pearl 
street  and  Broadway  by  said  city,  to  the 
Little  Miami  Railroad  company,  was 
authorized  and  proper. 

**12.  On  November  7,  1884,  the  city 
council  of  Cincinnati,  by  ioint  resolu- 
tion, ordered  the  city  officers  to  remove 
said  track  in  Eggleston  avenue,  from 
Pearl  to  Court  street  or  Broadway.  The 
said  Pittsburg,  Cincinnati  and  St. 
Louis  Railwa}'  company  duly  brought 
an  action  in  the  superior  court  against 
the  city  of  Cincinnati,  on  the  8th  day  of 
November.  1884,  to  enjoin  the  city  Irora 
taking  action  for  such  removal,  and  the 
city  filed  a  cross  petition,  praying  that 
the  railway  company  be  perpetually  en- 
joined from  maintaining  or  using  said 
tracks.  The  said  court  in  general  term 
held,  in  said  action,  that  the  city  had  by 
law  authority  to  consent  to  the  lay- 
ing of  said  railroad   track  by  said  com- 
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pany  in  Eggleston  avenue,  and  branches 
thereof  to  private  property — that  the 
city  had  duly  consented  thereto  and 
entered  a  decree,  which  is  in  full  force, 
in  favor  of  said  railroad  company,  for- 
ever enjoining  said  city  from  making- 
said  removal,  and  dismissing  the  cross 
petition.  (16  Law  Bull.,  367.)  The  city 
of  Cincinnati  prosecuted  error  to  this 
court,  and  this  court  affirmed  said  de^^ree 
November  18,  1890.  A  part  of  said 
factories  and  warehouses  and  tracks 
connecting  with  the  same  have  been 
built  since  the  entering  of  said  decree 
by  said  superior  court.  •  Said  Eggleston 
avenue,  between  Pearl  street  and  Broad- 
way, is  ninety  feet  wide,  and  said  rail- 
road track  is,  from  rail  to  rail,  four  feet 
and  nine  inches  wide,  and  does  not  inter- 
fere with  the  free  use  of  said  avenue  by 
the  public,  and  said  portion  of  Eggles 
ton  avenue  is  now  being  used,  and  ever 
since  said  track  was  laid  has  been  used, 
strictly  iii  conformity  with  the  provisions 
specified  in  said  act  of  March  24,  18<i3, 
and  said  deed,  to  wit :  as  a  public  high- 
way and  for  sewerage  purposes. 

•*  13.  The  acts  hereinbefore  recited  as 
having. been  done  in  the  premises  by  the 
said  railroad  companies^  and  the  sums  of 
money  so  by  them  expended  were  all 
done  and  expended  under  the  belief 
that  the  plaintiff  had  no  claim  upon  said 
premises  or  any  part  thereof. 

"*  14.  Said  railroad  companies  did  not, 
nor  did  either  of  them  have  any  knowl- 
edge or  notice  during  the  time  said  acts 
were  being  done  and  said  money  ex- 
pended that  plaintiff  made  any  claim 
whatever  to  said  premises  or  any  fiart 
thereof — nor  did  they  or  either  of  tnem 
have  any  knowledge  or  notice  thereof 
until  about  the  time  the  general  assem- 
bly passed  the  joint  resolution  author- 
izing this,  proceeding,  to  wit :  in  Janu- 
ary, 1893. 

**  15.  The  board  of  public  works  of 
the  plaintiff .  had,  at  the  time  of  the 
passage  of  said  act  of  March  24,  1863, 
and  ever  since  has  had  charge  of  the 
canals  of  the  state,  with  full  power  to 
maintain  and  protect  the  same,  and  the 
defendant  avers  that  said  board  had 
knowledge  of  said  acts  being  done,  and 
said  sums  being  expended  by  said  rail- 
road companies  ,as  aforesaid,  at  .the  times 
the  same  were  done  and  expended,  and 


made  no  objection  thereto,  nor  did  said 
board  or  any  member  thereof,  or  agent 
thereof,  ever  make  any  claim  that  the 
plaintifi  had  any  interest  in  said  premises 
or  any  right  to  any  control  thereof,  from 
the  time  of  the  execution  of  the  said 
deed  by  the  governor  of  the  state  down 
to  about  the  time  of  the  passage  of  said 
joint  resolution. 

"  16.  During  the  time  of  the  occu- 
pancy of  said  premises  by  the  Little 
Miami  Railroad  company,  and  the  Pitts- 
burg, Cincinnati  and  St.  Louis  Railway 
company,  and  the  defendant,  the  plaintiff 
has  received  revenue  from  said  com- 
panies in  the  way  of  taxes  levied  upon 
said  buildings,  improvements  and  rights 
of  way.  Wherefore,  this  defendant 
avers  that  the  state  of  Ohio  ought  to  be 
and  is  estopped  from  asserting  any  right 
or  title  to  said  real  estate,  if  any 
it  has,  which  this  defendant  wholly 
denies. 

"  17.  As  to  that  part  of  said  premises 
lying  between  Front  street  and  the  Ohio 
river,  defendant  says  that  on  the  1st  day 
of  November,  1853,  the  plaintiff  sold  to 
one  £.  S.  Hamlin  the  land  bounding 
and  abutting  upon  said  canal  on  the 
west  from  Front  street  to  the  river,  and 
at  the  same  time,  and  as  a  part  considera- 
tion of  the  sum  paid  by  said  Hamlin  to 
the  plaintiff,  the  plaintiff  agreed  in  writ- 
ing that  said  Hamlin  and  his  assigns 
should  have  the  right  to  culvert  or  build 
over  said  canal  from  Front  street  to  the 
Ohio  river,  and  to  use  the  same  in  such 
way  as  liot  to  interfere  with  the  naviga- 
tion of  the  canal.  Through  subsequent 
conveyances  and  assignments  the  Little 
Miami  Railroad  company  on  the  8th  day 
of  July,  1864,  became  seized  and  is  now 
seized  in  fee  of  said  lands  bounding  and 
abutting  on  said  portion  of  said  canal, 
and  by  a  like  assignment  acquired,  and 
is  now  possessed  of  the  said  right  to 
culvert  or  build  over  said  portion  of  said 
canal. 

'*  Second  Defense-r-The  defendant  and 
its  corporate  predecessors  have,  for  more 
than  twenty  years  next  preceding  the 
beginning  of  this  action,  continuously 
used  and  exercised  the  powers  and  fran- 
chises mentioned  in  the  petition. 

'*  Third  Defense— The  defendant,  if 
this  action  is  decided  in  favor  of  the 
plaintiff,  claims  the  benefit  of  the  occu- 
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pying  claimant  law,  and  of  the  equitable 
.  principles  which  that  law  recognizes  and 
enforces. 

Ramsey y  MaxweU  &  Ramsey.  Watsoti, 
Burr    &  Uvesay,   Defendant's    Attor- 
neys. 
**  State     of     Pennsylvania,    Allegheny 

county,  ss. : 

*'  J.  T.  Brooks,  being  duly  swoni, 
says  tliat  he  is  the  second  \nce  presi- 
dent of  the  defendant  above  named : 
that  the  denials,  facts  stated  and  alle- 
gations set  forth  in  the  foregoing  answer 
are  true,  as  he  verily  believes. 

"J.  T.  Brooks. 

*'  Sworn  to  before  me  and  sub- 
scribed in  mj'  presence  by  the  said 
T.  T.  Brooks  this  1st  day  of  June,  A.  D. 
1894. 

"I.  M.  MCKIBBEN, 
Notary  Public:' 
(Seal.) 

To  this  answer  a  demurrer  was  filed, 
on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  defense  to  the 
action,  and  it  was  also  attacked  by  a 
motion  to  strike  out  the  larger  part  of 
its  averments,  because  of  their  imma- 
teriality. 

/.  A'  Richards,  Attorfiey-General,  /.  B, 
Foraker  and  Z>.  K,  Watson,  for  Relator. 

Ramsey  Maxwell  &  Ramsey,  -  Watson, 
Burr  &  Livesay,  Harman,  Colston,  Gold- 
smith &  Hoadly,  of  council  for  De- 
fendant. 

Bradbury,  J. 

The  firFt  and  principal  question  to  be 
determined  in  the  case  arose  upon  the 
demurrer  to  the  petition  and  respects  the 
jurisdiction  of  this  court  over  the  sub- 
ject of  the  action.  That  the  original 
jurisdiction  of  this  court  cannot  be  en- 
larged or  diminished  by  legislative 
action,  but  is  such,  only,  as  the  constitu- 
tion confers,  was  settled  at  an  early  day 
after  the  present  constitution  was 
adopted.  Kent  v.  Mahaffy,  2  O.  S.,  498 ; 
Wheeler  v.  Lynji,  8  O.  S.,  893.  The 
jurisdiction  thus  conferred  is  confined  to 
proceeding.s  in  '^quo  warranto,  ^nandanins, 
habeas  corpus  and  procidencloy  Article 
IV,  section  2. .  Therefore  the  subject 
matter  of  an  original  action  in  this 
court  must  fall  within  the  scope  of  one 
or  the  other  of  those  four  s|>ecified  pro- 
ceedings, or  its  jurisdiction  fails.     True 


Okev,  J.,  in  K7iapp\\  Thomas,  39  O.  S., 
expressed  an  opinion  that  the  extent  of 
the  jurisdiction  of  this  court  in  "  habeas 
corpus  as  well  as  the  manner  of  its  exer- 
cise, is  undoubtedl}',  in  some  measure. 
within  legislative  control."  If  this 
opinion  is  not  in  direct  conflict  with 
Kent  V.  Mahaffy,  '1  O.  S.,  498.  supra,  and 
the  other  decisions  of  this  court  upon 
the  question  of  its  original  jurisdiction, 
nevertheless  it  must  be  regarded  as  an- 
nouncing a  principle  that  can  operate 
only  within  extremely  limited  boun- 
daries, and  if  not  confined  to  proceedings 
in  habeas  corpus,  yet  cannot  be  invoked 
to  clothe  this  court  with  original  juris- 
diction over  any  substantially  new  sub- 
ject OB  the  ground  that  it  falls  within 
either  of  the  other  three  heads  of. 
original  jurisdiction. 

The  subject  matter  of  the  present  en- 
quiry, if  within  the  jurisdiction  of  the 
court  at  all,  falls  properly  within  an 
action  in  qtw  warranto.  It  relates  to  a 
right  or  privilege  claimed  and  exercised 
by  the  defendant,  a  body  corporate  uqder 
the  law*S'oif  this  state,  in  respect  of  lands 
that  now,  or  formerly  did,  constitute  a 
part  of  the  public  canal  system  of  this 
state,  and  calls  upon  the  defendant  to  set 
forth  the  grounds  upon  which  it  claims 
such  right  or  privilege.  This  is  a 
proper  office  of  a  proceeding  in  quo 
warranto. 

Quo  warranto  was  anciently  employed 
by  the  king  to  question  the  title  of  in- 
dividual proprietors  *'to  lands  of  the 
crown,  as  well  as  to  nearly  every  other 
privilege  or  franchise  that  emanated  from 
or  was  held  of  the  crown."  However. 
no  modern  instance  of  its  exercise  in 
England  for  the  former  purpose  has  been 
shown.  2  Reeves  His.  Bug.  Lraw,  211, 
People  V.  McKinch  et  a/..  23  Wend.  (N. 
Y.),  240. 

By  the  statutes  of  this  state  in  force 
when  our  existing  constitution  was 
framed  and  adopted,  quo  warranto  would 
lie  against  a  corporation  '*  whenever  it 
shall  have  misused  any  franchise  or 
privilege  conferred,  or  exercise  any  fran- 
chise or  privilege  not  conferred  upon  it 
by  law."  36  O.  L..  69.  Pri\ilege  is  a 
comprehensive  term  ;  and  to  enter  upon 
and  occupy  lands  that  form  a  part  of  the 
canal  system  of  the  state  by  any  one  is 
certainly  exercising  a  privilege,  in  one 
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sense  of  that  term,  and  if  this  is  done 
without  authority  from  the  state,  it  is 
exercising  a  privilege  not  conferred  hy 
law."    The  statement  on  the  subject  in 
force  now  is  more  specific.    Its  language 
authorizes  an  action  in  fuo  warranto  to 
be  brought  against  a  corporation  *•  when 
it  claims'  or  holds  by  contract  or  other- 
wise,   *    *    *    a  franchise,  privilege  or 
right  in  contravention  of    law."    This 
would  seem  to  expressly  declare  that  any 
specific  contractual  right  asserted  by  a 
corporation  to  which  it  had  no  illegal 
right  might  be  made  the  subject  matter 
of  an  action  in^t^  warranto,  at  least,  if  it 
concerned  the  public.    We  have  seen, 
however,    that  the   legislature    has    no 
authority  to  enlarge  the  jurisdiction  of 
this  court  in  quo  warranto.     It  has  been 
suggested   in   this  connection  that  the 
later  act    of  the  general    assembly    is 
merely  a  legislative  construction  of  the 
earlier  one— that  in  force  at  the  time  of 
the  adoption  of  our  present  constitution. 
This   suggestion,  however,  has  little  or 
uo  value  in  solving  the  question  under 
consideration,  for  where  the  general  as- 
sembly, is  without  authority  to  alter  a 
statute  directly,  it  cannot  accomplish  the 
same  end  indirectly    by  an  attempt  to 
construe  its  meaning.    This  question  of 
jurisdiction  does  not  so  much  concern  the 
ultimate  righte  of  the  parties  as  it  does 
methods  of  procedure.    The    rights  of 
suitors  respecting  the  subject  matter  in 
dispute  will  be  determined  by  applying 
to  the  facts,  when  ascertained,  the  same 
principles  and  rules  of  law,  whether  the 
action  was  commenced  in  this  court  in 
quo  warranto  or  in  the  court  of  common 
pleas  by  a  real  action.    What  the  proper 
practice  might  be  if  the  controversy  was 
between  the  state  and  a  private  person  we 
need  not  stop  to  discuss.    The  case  be- 
fore us  being  onewhere  a  corporation,  a 
mere  creature  of  the  state,  is  occupying 
lands  admitted  to  have  formed  a  part  of 
the  canal  system  of  the  state,  and  re- 
quired to  set  forth  the  grounds  by  Which 
Its  occupation  is  justified.    The  practice 
of  bringing  in  this  court  proceiedings  in 
quo  warranto  to  determine,  controversies, 
similar  in  all  essential  respects  to  that  in- 
volved in  this  action,  originated  nearly  a 
seore  of  years  ago.     In  State  ex  rel.  v. 
>eai/2»jy  Company.Vl  O.  S.,  167,  a  case 
hke  the  one  under  consideration,    the  I 


original  jurisdiction  of  this  court  was 
successfully  invoked.  True,  the  jurisdic- 
tion of  the  court  does  not  seem  to  have 
been  challenged  in  that  case,  a  circum- 
stance doubtless  weakening  its  force  as 
an  authority.  Since  that  decision  was 
rendered,  however,  and  upon  its  author- 
ity the  jurisdiction  of  this  court,  in 
cases  involving  the  same  question,  has 
been  exercised  a  number  of  times.  And 
in  the  unreported  case  of  Tfu  State  ex 
rel.  V.  The  Toledo  and  Walhonding 
Valley  /?.  R.  Co.,  the  jurisdiction  being 
assailed  was  sustained  after  argument. 
The  validity  of  a  number  of  judgments 
rests  solely  upon  this  jurisdiction ;  if  the 
jurisdiction  did  not  subsist,  those  judg- 
ments are  absolutely  void. '  In  view  of 
the  serious  consequences  that  would 
follow  from  overruling  those  cases,  it 
certainly  should  not  be  lightly  done. 

The  statute  in  force  when  the  constir 
tution  was  adopted,  as  we  have  seen» 
authorized  proceedings  in  quo  warranto 
against  a  corporation  whenever .  it  exer-^ 
cised  any  "  franchise  or  privilege "  not 
conferred  upon  it  by  law.  The  conten- 
tion that  the  word  "privilege"  was 
used  advisedly  by  the  legislature  as  more 
comprehensive  than  "franchise,  ^'  and  iu 
a  sense  broad  enough  to  comprehend  a 
specific  claim  in  respect  of  public  prop- 
erty, is  not  without  reason  for  its  support. 
If  the  word  "  privilege  "  was  employed 
as  synonymous  with  "  franchise'.'  Us  use 
was  superfluous.  If  not  employed  as 
synonymous  with  franchise,  in  what 
sense  was  it  employed  ? 

In  this  connection  it  may  prove 
profitable  to  refer  to  the  difference  be- 
tween language  this  statute  used  to 
authorize  a  proceeding  in  quo  warranto, 
and  that  employed  to  limit  the  time 
within  which  to  bring  them.  36  O.  L., 
69,  section  8  and  section  26,  page  73. 
The  action  may  be  brought  whenever  a 
corporation  exercises  a  "franchise  or 
privilege  not  conferred  upon  it  by  the 
law."  The  limitation  of  time  is  made 
to  apply  to  the  exercise  of  a  "  power  or 
franchise"  under  its  charter.  The 
phrase  "  franchise  or  privilege  not  con- 
ferred .*  *  *  by  law  "is  more  com- 
preheiiSive  than  the  words  "po^^^ef  or., 
franchise  *  *  *t  'Undet*  its  charter." 
The  former  plirate,  accoi^ng  to  'the  , 
sense  it  ordinarily  bears,'  doubtless  ia- 
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eludes  many  thiugs  not  embraced  by  the 
latter.  This  marked  difference  of  phrase- 
ology should  not,  needlessly,  be  attributed 
to  accident.  If  the  general  as- 
sembly intended  that  where  a  corporation 
merely  exercised  a  power  or  franchise 
under,  that  is  by  virtue  of,  its  charter, 
this  power  or  franchise  should  not  be 
challenged  by  the  state  after  twenty 
years*  user,  and  also  intended  that  an 
action  in  quo  warranto  \m^X  be  brought 
against  a  corporation,  and  that  too  with- 
out limitation  of  time,  whenever  it 
claimed  or  exercised  an  unwarranted 
right  or  privilege  respecting  the  property 
of  the  state,  it  chose,  in  the  language 
just  quoted,  an  appropriate  medium  to 
express  such  intention. 

The  former  decisions  of  this  court  sus- 
taining its  jurisdiction  in  this  class  of 
cases  must  be  based  upon  doctrines  of 
the  common  law  or  upon  the  provisions 
of  the  statute  ju.st  referred  to.  If  we 
concede  that  the  common  law  doctrine 
had  become  obsolete  at  the  time  the  con- 
stitution was  adopted  then  the  court 
heretofore  in  entertaining  original  juris- 
diction in  this  class  of  controversies, 
must  have  held  that  it  was  authorized  by 
the  statute  under  consideration.  The 
ancient  rule  of  the  common  law  authoriz- 
ing proceedings  in  quo  warranto  by  the 
crown  against  a  subject  asserting  some 
right  respecting  lands  claimed  by  the 
crown,  together  with  the  aptness  of  the 
proceeding  to  advance  the  inquir5%  are 
not  wholly  immaterial  upon  this  question 
of  statutory  construction.  If  it  once 
existed  and  had  become  obsolete,  that 
together  with  its  appropriateness  as  a 
remedy,  may  have  been  the  course  of 
legislative  action  on  the  subject. 

In  view  of  these  con3iderations  we  ad- 
here to  the  former  decisions  of  the  court 
upon  the  question  of  its  original  juris- 
diction in  this  class  of  cases. 

Having  sustained  the  jurisdiction  of 
the  court,  the  other  grounds  urged  in 
support  of  the  demurrer  to  the  petition, 
present  but  little  diflficulty.  True,  the 
petition  discloses  that  the  defendant  has 
occupied  lands  forming  a  part  of  our 
public  canal  system  under  a  claim  of 
right  for  more  than  twenty  years ;  but 
statutes  of  limitation  do  not  run  against 
the  state  unless  the  intention  that  they  j 
shall  so  run  is  obvious.     The  limitation  I 


of  time  within  which  an  action  in  quo 
warranto  is  to  be  begun  is  found  in  sec- 
tion 0780, Revised  Statutes, which  reads: 
**  Nothing  in  this  chapter  contained  shall 
authorize  an  action  against  a  corporation 
for  forfeiture  of  charter,  unless  the  same 
be  commenced  within  five  years  after  the 
act  complained  of  was  done  or  com- 
mitted ;  nor  shall  an  action  be  brought 
against  a  corporation  for  exercising  a 
power  or  franchise  under  its  charter 
which  it  has  used  and  exercised  for  a 
term  of  twenty  years."  *  *  *  As 
the  present  proceeding  does  not  seek  a 
forfeiture  of  the  charter  of  defendant 
the  five  years  limitation  does  not  apply. 
Neither  does  the  twenty  years  limitation 
apply,  because  the  proceeding  is  not 
directed  against  the  exercise  of  a  "  power 
or  franchise  under "  the  charter  of  the 
corporation.  Its  object  is  to  oust  the 
defendant  from  a  right  it  was  exercising 
in  respect  of  the  canal  lands  of  the  state, 
and  no  limitation  is  prescribed  to  the 
bringing  of  an  action  to  secure  that  end. 

Whether  the  petition  states  a  cause  of 
action  depends  upon  the  title  the  state 
acquired  in  the  lands  in  controversy  when 
it  appropriated  them  to  canal  purposes, 
and  the  construction  that  should  be  given 
to  conveyance  it  made  to  the  city  ol  Cin- 
cinnati. 

That  the  title  of  the  state  to  its  canal 
lands  is  one  in  lee  simple  is  a  question 
of  law.  The  only  fact  to  be  ascertained 
is  whether  the  lands  were  in  fact  a  por- 
tion of  the  canal  system.  How  the  ac- 
quisition was  made  is  not  material.  The 
mere  seizure  and  appropriation  of  a  par- 
cel of  land  for  canal  purposes,  by  force 
of  the  statute  under  w*hich  our  canals 
were  constructed,  was  alone  sufficient  to 
vest  in  the  state  a  fee  simple  title  to 
them.  Nor  could  any  other  title  than 
one  in  fee  simple  be  received  by  the  state 
for  lands  to  be  devoted  to  a  canal..  A 
mere  occupation  of  lands  by  the  state 
for  canal  purposes,  was  a  seizure  and  ap- 
propriation of  it  to  that  purpose,  and  to 
be  devoted  to  that  purpose  was  to  gi\'e 
to  the  state  a  fee  simple  title  thereto. 
No  conveyance  was  necessar>%  the  seiz- 
ure and  occupation  transferred  to  the 
state  the  entire  estate  in  the  lands  so 
seized  and  occupied.  lea\nng  to  the 
former  owner,  simply  a  claim  for  com- 
pensation.   .  23  O.    L.,   66   (section  8). 


SUPREME  COrRT  OK  OHIO. 


'649 


Mahne  v.   Toledo,  28  O.  S.,  643,  A/ahne 
V.  Toiedo,  34  O.  S..  541. 

The  lands,  the  occupation  of  which  is 
the  subject  of  controversy  in  this  action, 
were  a  part  of  the  canal  lands  of  the 
state,  to  which,  as  before  stated,  the  state 
had  a  fee  simple  title.  The  statute  of 
18G3,  »)0  O.  L.,  44,  did  not  authorize  a 
conveyance  in  fee  to  the  city  of  Cincin- 
nati of  the  parcel  of  land  in  controversy, 
nor  did  the  deed  of  the  governor,  made 
pursuant  thereto  purport  to  convey  such 
title.  The  statute,  as  well  as  the  deed, 
expressl}'  describes  the  interest  conveyed. 
It  was  an  **  authority  and  permission  to 
the  city  of  Cincinnati  to  enter  upon,  im- 
prove and  occupy  forever  as  a  public 
highway  and  for  sewerage  purposes  "  the 
land  in  controversy.  No  other  estate. 
right  or  interest  was  granted  or  intended 
to  be  granted  than  that  just  recited. 
Grants  made  by  the  state  are  not  to  be 
extended  by  construction.  The  grant 
was  of  a  right  to  occupy  and  improve 
this  strip  of  land  for  two  specified  pur- 
poses— for  sewerage  and  a  public  high- 
way— the  fee  remaining  in  the  state. 
No  power  of  sale  passed  to  the  city  nor 
any  power  to  barter  this  strip  of  land  for 
another  strip  or  parcel  iying  elsewhere, 
although  the  latter  should  be  used  for 
street  or  sewerage  purposes.  The 
limits  of  the  rights  of  the  city 
under  the  conveyance  was  to  improve 
and  u.se  the  land  conveyed  for  sewerage 
and  .street  purposes ;  it  could  use  or 
apply  it  to  no  other  puipose  itself,  nor 
could  it  grant  to  another  any  right  what- 
ever in  these  lands.  The  city  by  the  ordi- 
nance of  December  1,  18 /'I,  vacated  Eg- 
gleston  avenue  from  the  north  line  of 
Front  .street  to  the  south  line  of  Pearl 
street.  That  was  a  direct  abandonment 
of  the  right  which  had  been  conveyed  to 
the  city  by  the  state  to  improve  and  use  for 
a  street  the  portion  thus  vacated ;  and 
by  the  use  to  which  it  permitted  the  de- 
fendant to  appropriate  that  portion  of 
the  strip  which  is  situate  south  of  Pearl 
street,  it  may  be  fairl}'  inferred  that  the 
city  has  abandoned  that  also.  The  city 
having  abandoned  this  right  it  reverts  to 
the  state  from  which  the  right  emanated. 
The  state  was  the  absolute  owner  in  fee 
of  the  whole  estate  and  interest  in  this 
strip  of  land  ;  it  conveyed  to  the  city  a 
right  to  use  it  for  two  specified  purposes 


;  only:  upon  the  abandonment  by  the  city 
(of  either  purpose,  the  interest  to  that 
;  extent  returned  to  the  grantor.  By  the 
express  terms  of  the  deed  made  to  the 
:  city  as  well  as  by  the  terms  of  the  stat- 
\  ute  authorizing  it.  the  city  was  authorized 
j.  to  enter  upon,  improve  and  occupy  '•*  ^*  * 
:  all  or  any  part  of  the  strip  of  land  which  is 
;  the  subject  of  controversy,  so  the  fact  that 

■  the  city  has  abandoned  a  part  ot  the  land 
i  for  .street  purposes  does  not  work  an 
•  abandonment  of  the  whole.  Nor  is  the 
;  use  to  which  the  cit}'  has  permitted  the 
;  defendant  to  devote  that  part  of  the  land 
i  which  lies  between  Broadway  and  Pearl 
,  streets,  inconsistent  with  its  continued 

use  by  the  city  for  street  purpos'es  and, 

■  therefore,  such  use  by  the  defendant  does 
i  not  work  an  abandonment  of  the  city's 
I  rights.  But  as  the  right  granted  to  the 
I  city  only  authorized  a  use  b}-  the  city 
]  itself,  of  the  premises  granted,  the  city 
I  could  grant  no  right  to  the  defendant  to 
j  lay  its  track  thereon,  and,  therefore,  such 
;  use  of  the  premises  by  the  defendant  is 
;  without  authority  of  law. 

These  views  require  us  to  overrule 
the  demurrer  to  the  petition. 

We  now  pass  to  a  consideration  of  the 
answer,  which  as  we  have  .seen  is  at- 
tacked by  both  a  demurrer  and  a  motion. 

The  first  defense,  among  other  things, 
denies  the  allegations  of  the  thirteenth, 
fourteenth,  fifteenth„sixteenth  and  seven- 
teenth paragraphs  of*the  petition.  These 
paragraphs,  excepting  the  thirteenth,  state 
no  facts  upon  which  relief  is  predicated,  but 
are  in  the  nature  of  conclusions  drawn 
by  the  pleader  from  material  facts  before 
averred  in  the  petition,  and  their  denial, 
therefore,  raises  no  material  issue. 

The  thirteenth  paragraph  of  the  peti- 
tion is  in  the  following  words: 

•*13.  The  plaintiff  avers  and  charges, 
that,  subject  to  the  rights,  privileges  and 
easements  therein,  which  were  granted  to 
the  city  of  Cincinnati  by  the  state,  under 
the  act  of  March  24,  1863,  excepting, 
however,  such  of  the  rights,  privileges 
and  easements  thus  granted  as,  by  reason 
of  the  facts  hereinbefore  stated,  have 
since  then  been  released,  abandoned  or 
forfeited  by  said  city,  the  state  of  Ohio  has 
been,  since  the  said  24th  day  of  March, 
1863,  and  now  is,  the  owner  in  fee  and 
entitled  to  the  full  use  and  possession  of 
that  part  of  the  Miami  and  Erie  canal 
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extending  from  the  east  side  of  Broadway 
in  the  city  of  Cincinnati  to  the  Ohio 
river,  including  the  width  thereof,  as 
owned  and  held  by  the  st^te  on  said 
date." 

To  deny  the  averments  of  this  para- 
graph would  seem  to  put  in  issue  the 
title  of  the  state  to  land  occupied  by  the 
defendant,  the  first  defense  of  the  an- 
swer not  only  denies  the '.  averments  of 
this  paragraph,  but  procei^ds  as  follows : 
**And  the  defendant  denies  that  the 
plaintiff  on  or  prior  to  the  24th  day>  of 
March,  1868,  or  at  any  other  time  was  or 
is  the  owner  in  fee  of  the  real  estate, 
or  any  part  of  the  real  estate  mentioned 
in  the  petition ;  but,  on  the  contrary,  says 
that  the  plaintiff  has  not  and  never  had 
any  interest  or  estate  therein,  except  the 
right  to  use  and  occupy  a  portion  thereof 
for  canal  purposes,  that  no  compensation 
was  ever  paid  therefor  by  the  plaintiff 
and  that  no  title  in  any  of  said  real  estate 
was  ever  conveyed  to  the  plaintiff  or 
'  otherwise  acquired  by  it.'* 

We  havealreadyadverted  to  the  method 
by  which  the  state  acquired  its  canal 
lands,  no  conveyances  were  required,  nor 
were  any  legal  or  fdrmal  proceedings  of 
any  kind  necessary,  it  simply  occupied 
such  as  the  canal  commissioners  desired, 
this  occupancy  by  force  of  the  statute,  23 
O.  L.,  56,  section  8,  vested  the  legal  title  in 
the  state.  No  direct  averment  of  title 
was  necessary;  from  the  fact  alone  that 
a  tract  ofland  was  occupied  by  the  state 
for  the  ^purposes  connected  with  its 
canal  system,  it  followed  as  matter  of  law, 
that  the  state  owned  it  in  fee  simple. 
Under  this  state  of  the  title,  to  simply 
deny  that  the  state  had  a  title  in  fee  was 
to  deny  a  condlusion  of  law.  To  contest 
the  state's  title,  the  party  must  deny  that 
the  lands  were  part  of  the  canal  system 
of  the  state,  and  the  answer  falls  short 
of  doing  so.  In  fact,  when  the  whole 
answer  is  considered,  the  connection  of 
the  lands,  occupied  by  the  defendant, 
with  the  canal  system  of  the  state  as 
clearly  appears,  as  it  does  on  the  face  of 
the  petition;  the  attempted  denial  of 
title  therefore  is  not  sufficient  to  raise  a 
material  issue  and  the  demurrer  to  it 
should  be  sustained. 

The  remainder  of  the  answer  contains 
no  matter  entitled  to  an  extended  dis- 
cussion;   The  defendant  knew  or  had 


the  means  of  knowing  the  terms  of  the 
conveyance  made  by  the  state  to  the  city 
of  Cincinnati ;  they  appear  not  only  in 
the  conveyance  itself,  Imt  also  in  the  act 
of  the  legislature  by  which  the  convey- 
ance was  authorir^.  It  made  the  ar- 
rangement with  the  city  by  means  of 
which  it  entered  into  occupancy  of  these 
lands,  and  expended  its  money  in  erecting 
structures;  and  placing  railroad  tracks 
thereon  at  its  peril.  If  in  any  case  the 
property  of  the  state  can  be  lost  by  an 
estoppel  predicated  upon  the  negli^nce 
or  bad  faith  of  one  of  its  officers  or  agients, 
the  facts  of  this  case  do  not  create  one. 
Neither  was  the  state  a  party  ta  any  of 
the  cases  which  are  claimed  to  sustain 
the  deifendant  in  its  contention  that 
practically  the  whole  interest  and  title  of 
the  state  passed  to  the  city  by  virtue  of 
the  deed  made  to  it  for  these  lands,  and 
that  the  defendant  acquired  by  its  con- 
tract with  the  city*  the  same  rights. 
Doubtless  if  the  city  had  any  rights  in 
the  premises  which  it  could  convey, 
they  passed  by  the  deed  to  the  defend- 
ant; but  as  the  city  had  no  rights 
therein,  other  than  that  of  occupancy  by 
itself  for  specified  purposes^  and  such 
ri£;hts  not  being  subject  to  a  conveyance, 
of  necessity,  nothing  passed  by  its  deed.* 

The  demurrer  to  the  answer  should  be 
sustained. 

This  disposes  of  the  answer;  true  the 
larger  part  of  it  might  be  stricken  out  as 
immaterial,  but  we  deem  it  unnecessary 
to  consider  it  with  a  view  to  that  end. 

The  defendant  upon  the  day  the  cause 
was  finally  submitted  ^sked  and  obtained 
leave  to  file  the  following  amendment  to 
itsanswer*  "The  defen&nt  for  amend- 
ment to  its  answer  says,  in  addition  to  the 
allegations  thereof,  that  this  proceeding 
and  the  laws  purporting  to  authorize  the 
same  are  in  contravention  of  .the  con* 
stitution  of  the  United  States,  and  es- 
pecially of  the  fifth  and  fourteenth  arti- 
cles of  amendment." 

.As  our  attention  has  not  been  directed 
to  any  inconsistency  between  •  the  pro- 
ceeding under  consideration,  or  the  stat- 
ute by  which  it  is  authorized,  and  thetx>n- 
stitution  of  the  United  States,  and  as  we 
perceive  none,  we  enter  upon  no  discus- 
sion of  the  question. 

Judgment  for  relator. 

(To  appear  in  52  0»  S.) 
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COMMUNICATlOiNS  SOLICITED. 

Coniribuiiofis,  items  o/  news  about  courts 
fudges  and  Jawyers;  queries  or  cotnments: 
%  criticisms  on  various  taw  questions;  addresses 
on  legat  topics,  or  discussions  upon  points  of 
interest y  as  weit' as  important  decisions,  are 
soiicUed  from  fnemSers  of  Jhe  bar  and  those 
interested  in  legat  proceedings. 


A  peculiar  will,  made  by  Nelson  Connor,  was 
filed  in  Washington  Saturday.  In  it  the  testa- 
tor leave>  each  member  of  his  family  one  or 
more  rooms  in  the  house.  His  wife  gets  the 
two  from  rooms,  the  shop  and  the  room  over  it 
A  daughter  is  leit  the  dining-room  and  one 
room  on  the  third  Hoor.  The  back  room  up- 
stairs and  the  kitchen  are  given  to  a  grandson. 
Connor  expresses  a  wish  that  all  live  together 
in  peace  and  love.  The  lawyers  say  that  while 
the  will  is  one  of  the  strangest  on  record  it 
will  hold 


A  New  York  man  proposes  to  test  the  ques- 
tion whetiier  the  state  is  not  liable  for  damages 
for  depriving  him  of  his  liberty.  He  was  ar- 
rested and  convicted  on  the  charge  of  burglary, 
and  served  two  vcars  in  the  penitentiary* 
Meanwhile  his  innocence  whs  established,  and 
pardon  followed.  The  amount  of  his  damage 
bill  is  1101.838.28.  Of  this  amount,  $2oX)00  is 
claimed  for  injury  to  reputation  and  mental 
and  physical  suffering  while  in  prison.  The 
rest  is  his  computation  of  the  amount  he  lost 
in  business  by  this  false  imprisonment,  w^ith 
his  attorneys*  fees  added. 


COMMUNICATSD. 


Editor  of  Ohio  Legal  News,  Nonvalk,  Ohio  : 
De.\r  Sir  :  I  should  like  to  have  the  views 
of  soihe  of  your  readers  upon  the  following 
question :  A.  B.  and  C.  owning  land  in  Ohio 
as  ttnants  in  common,  A.  and  B.  convey  to  C, 
using  this  language :  .  **A.  and  B.  and  wives, 

in  consideraltion  of  dollars  convey  and 

quit  claiiU  to  C.  the  following  real  estate"  (de- 
scribing same).  What  estate  passes  to  C.  by 
this  deed  ? 

So  far  as  I  have  been  able  to  discover,  the 
question  whether  ihe  wdrd  "heirs'*  is  neces- 
sary in  a  deed,  in  order  to  convey  a  fee  simple, 
has  never  been  directly  passed  upon  by  the 
supreme,  court.  It  has  been  assumed  that  the 
common  law  rule  was  adopted  originally,  but 
in  every  instance  where  the  court  had  the  op- 
portunity it  has  restricted  the  operation  of  the 
rule,  for  instance  in  conveyances  to  trustees 
and  in  conveyanc  s  by  administrators.  It 
would  seem,  therefore,  that  t  e  restriction  of 
the  rule  might  also  be  extended  to  tenants  in 
common,  sq  that  a  simple  release  from  one  to 
the  other  would  convey  title  in  fee  without 
the  use  of  the  word  heirs,  which  was  always 
true^of  joint  tenants. 

■    Wm.  G.  Hosea,  Cincinnati,  O. 
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The  circuit  court,  at  Cincinnati,  in  an 
opinion,  held  this  week  that  the  sinking  fund 
trustees  are  not  authorized  by  law  to  issue  city 
refunding  bonds  payable  in  gold.  The  trustees 
had  been  sustained  in  the  lower  courts.  The 
case  will  go  to  the  supreme  court. 


He  Was  Hilling  Out-"Thi9  map  of  your  new 
railroad  is  imperfect,"  said  the  judge. 

"Imperfect,  your  honor?" 

•* Yes,  sir.  There's  your  station,  there's  your 
tank,  and  there's  your  coal  chute.  Now,  where 
in  thunder  is  your  receiver  V*-Ai/anta  Coftsti- 
tution. 


At  the  Republican  convention  held  at  San- 
dusky this  week,  Col.  Horace  S.  Buckland  was 
nominated  as  the  candidate  of  the  party  for 
common  pleas  judge  of  the  judicial  subdivision 
embracing  Lucas,  Erie,  Ottawa,  Sandusky  and 
Huron  counties.  The  contest  was  long  and 
spirited,  it  requiring  141  ballots  to  arrive  at  a 
choice.  Col.  Buckland  will  undoubtedly  be- 
come Judge  Buckland,  as  the  district  has  been 
reliably  republican  for  a  long  time,  and  the 
candidate  is  a  very  able  and  popular  gentleman. 


Judge  Miller  in  the  common  pleas  court  at 
Springfield  has  ordered  that  ex-Police  Judge 
Charles  E.  Morris,  now  serving  a  six-year  sen- 
tence in  the  penitentiary  for  forgery  and 
embezzlement  be  disbarred,  and  the  members 
of  the  Clark  county  bar  and  Judge  Miller  are 
much  relieved.  Mprris  filed  his  answer  in  the 
case  of  the  disbarment  proceedings,  pleading 
guilty.  Proceedings  were  commenced  against 
him  soon  after  he  left  Springfield  and  have 
been  pending  almost  a  year. 


Annie  M.  Nelson  has  filed  suit  against  the 
Railway  Officials*  and  Employes*  Accident  Asso- 
ciation of  Indianapolis  to  recover  on  a  policy 
of  insurance  issued  on  the  life  of  her  husband, 
James  Nelson.  The  claim  presents  a  nf^w 
point,  and  one  that  will  be  of  importance  to 
like  companies.  The  company,  as  its  ns^me  in 
dicates,  is  one  engaged  exclusively  in  insurance 
of  railroad,  men  against  accident  James  Nelson 
was  a  passenger  conductor  on  one  of  the  roads 
entering  that  city.  He  carried  a  policy  for 
$5,000  in  the  defendant  company.  He  was  shot 
by  a  passenger  on  his  train,  and  his  wifeclaima 
the  insurance  company  is  liable  under  the 
policy. 


A  Cincinnati  judge  recently  declared  tlxat  the 
man  who  gave  all  his  wages  to  his  wife  was  a 
fool.  The  married  women  of  Cincinnati  are  now 
positive  that  the  judge  gives  his  wife  every  cent 
he  earns. —AVzc/  York  Press. 


In  the  state  case  against  H.  McClees,  a  travel- 
ing sa  esman  fined  $50  for  selling  alleged 
adulterated  French  pe||s,  and  taken  on  error  to 
Judge  Pugh,  the  latter  has  held  at  Colombns 
that  the  pure  food  law  is  constitutional  and 
that  it  is  not  necessary  in  order  to  bold  the 
seller  to  show  that  the  goods  were  not  as  he 
represented. 


Judge  Badger  at  Columbus  sustained  the  de- 
murrer of  the  county  commissioners  to  the 
mandamus  suit  brought  by  General  Reeves  of 
Lancaster  to  compel  the  payment  of  his  $800 
fee  for  assisting  in  the  prosecution  of  P.  J. 
Elliott  It  was  held  that  the  proper  proceed- 
ing was  to  take  the  case  up  on  error,  rather 
than  by  mandamus.  Judge  Badger  was  of  the 
opinion  that  bills  fixed  by  judges  as  fees  for 
lawyers  in  criminal  cases  were  not  reviewable 
by  county  commissioners. 


Prosecuting  Attorney  Rogers  filed,  informa- 
tion it>  the  probate  court  at  Akron,  Tuesday,  for 
the  arrest  of  Judge  Wellington  Stillwell  of  Mil- 
lersburg,  on  the  charge  of  criminal  libeL 
Tracy  L.Jefferds  of  Washington,  D.  C,  son-in- 
law  of  Judge  Stillwellj  is  the  complainant 
The  warrant  has  been  issued.  ProsccntioiK 
is  the  outgrowth  of  an  article  concerning 
Je<Ferd*8  domestic  life,  alleged  to  have  been 
published  in  the  Holmes  County  Republican 
on  January  31  at  the  instance  of  Judge  Still- 
well.  Jefferds  formerly  lived  in  Akron,  and  was 
a  professor  of  languages  in  Buchtel  college. 


Judge  Dwiggins,  at  Findlay,  yesterday,  ren- 
dered an  important  decision, involving  the  right 
of  railroad  conductors  to  confiscate  mileage 
tickets.  Arthur  J.  Morton,  a  ticket  broker, 
bought  a  1000-mile  ticket  of  the  Lake  Erie  and 
Western  in  a  fictitious  name.  Wlien  286  miles 
had  been  used  up  the  conductor  confiscated 
the  ticket  because  the  person  ridiog  npon  it 
was  not  tlie  one  iii  whose  name  it  was  issued 
Mr.  Morton  brought  suit  against  the  railway 
company  for  $14.28,  the  value  of  the  annsed 
portion  of  the.  ticket  He  was  given  a  jndg- 
ment  for  the  full  amount,  the  court  holding 
that  the  company  had  no  legal  right  to  take  up 
the  ticket  without  offering  to  refund  the  money. 
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The  increase  of  business  for  the  federal 
courts  comes  largely  from  the  attempt  to 
burden  them  with  business  that  they  have 
nothing  properly  to  do  with.  Their  time 
is  largely  employed  in  rejecting  cases  over 
which  the  state  courts  have  exclusive 
jurisdiction.  Things  have  come  to  such 
a  pass  'that  a  lawyer,  particularly  zealous 
for  his  criminal  client,  who  may  have 
violated  a  state  law  by  committing  mur- 
der or  burglary,  does  not  feel  satisfied  till 
he  has  made  an  attempt  to  get  the  case 
into  the  supreme  cpurt  of  the  United  States. — 
Cincinnati  Enquirer, 


The  suit  under  the  auspices  of  the  demo- 
cratic state  central  committee  of  Indiana,  to 
test  the  constitutionality  of  the  legislative  ap- 
portionment is  already  prepared,  and,  accord- 
ing to  present  plans,  it  will  be  filed  in  the  Vigo 
circuit  court.  Senators  Voorhees  and  Turpie 
will  be  the  principal  attorneys.  The  complaint 
will  ,aver  that  the  recent  legislature  did  not 
have  authority  to  reapportion  the  state  for 
legislative  purposes,  and  that  the  year  1896, 
under  the  constitution,  and  not  1895,  is  the 
year  such  apportionment  should  be  made.' 

Suit  was  commenced  in  Justice  Rex's  court 
at  Tiffin  last  week  by  thirty  men,  employees  of 
the  Northwestern  Ohio  Natural  Gas  company 
to  recover  wages  due  them.  The  men  have 
been  employed  in  taking  up  the  pipe  line  be- 
tween Tifiin  and  FindUy.'  A  difference  arose 
between  the  men  and  James  Baird,  the  supeiin- 
tendent,  about  the  time  when  they  should  com- 
mence work  in  the  morning.  They  wanted  the 
privilege  of  commencing  work  at  6:30  instead 
of  7  o'clock,  in  order  to  get  home  earlier  in  the 
evening.  This  they  were  refused,  and  they  left 
the  ditch,  and  becoming  impatient  for  their 
money,  began  suit 
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The  16th  annual  session  of  the  Ohio  State 
Bar  association  was  held  at  Put- in  Bay  on  the 
17th,  XSth  and  19th  of  this  month,  in  the 
town  hall.  Although  the  attendance  was  not 
fts  large  as  at  some  of  the  former  meetings, 
the  proceedings  were  of  unusual  interest,  owing 
to  the  character  and  number  of  papers  that 
were  read. 

The  association  was  called  to  order  by  Judge 
Moore,  of  Cincinnati,  chairman  of  the  execu- 
tive conimitte,  who  stated  the  programme  pre- 
pared, congratulated  the  association  upon  its 
excellence,  and  then  introduced  the  Hon. 
Charles  Pratt,  the  president  o(  the  association. 


who  assumed  the  chair,  and  then  read  the  pres- 
ident's annual  address.  The  subject  of  it  was 
"judicial  reform,"  and  in  it  the  speaker  took 
advanced  ground  as  to  the  matter  of  code  re- 
form. Later  in  the  session  the  accommodations 
and  suggestions  of  the  address  were  referred 
to  the  committee  on  legal  reform,  for  con- 
sideration and  report  at  the  next  annual  meet- 
ing. 

The  following  gentlemen  were  admitted  to 
membership  during  the  session :  J.  C.  Harper, 
Cincinnati;  Harris  J.  Uhl,  Cleveland;  James 
P.  Leasure,  Ottawa ;  C.  M.  Lotze,  Cincinnati ; 
H.  W.  Harris,  Alliance;  Bdmond  B.  Dillon, 
Columbus;  Charles  Case,  Columbus;  Thomas 
H.  Tracy,  Toledo ;  James  Kennedy,  Youngs- 
town;  John  C.  Hopley,  Bucyrus;  Geo.  B. 
Reilly,  Cleveland;  Louis  B.  Houck,  Mt. 
Vernon ;  Frank  O.  Levering,  Mt  Vernon-; 
Joseph  R.  McKnight,  Norwalk  ;  James  P.  Tur- 
ner, Kenton;  B.  V.  Randall,  Columbus;  Wm. 
C.  Cooper,  Mt.  Vernon;  Charles  Gallagher, 
Bdwara  Vollrath,  Bucyrus;  Thos.  N.  Bierly, 
Toledo;  R.  H.  Cochran,  Toledo;  G.  Ray  Craig, 
J.  P.  Lauing,  Norwalk ;  Gilbert  D.  Munson, 
Zanesville ;  Harvey  Messer,  Akron  ;  Joseph  R. 
Bartlett,  Fremont ;  C.  R.  Grant,  Akron ;  E.  0: 
Morton,  Columbus;  Ray  S.  Ambler,  Canton; 
Val.  Hartman,  Greenville;  Ross  W.'Punk, 
Wooster ;  Wm.  Gordon,  Port  Clinton ;  P.  N. 
Patterson,  Ashland ;  Geo.  A.  Nichol,  Ashland  ; 
Chas.  J.  Kenney,  Ashland;-  W.  S.  Anderson, 
Voungstown ;  M.  R.  Paterson,  Columbus; 
Thos.  F.  Truman,  Canton. 

The  following  gentlemen  were  reinstated  to 
membership :  D.  A.  Doyle,  Akron ;  J.  M.  Sheets, 
Ottawa ;  Myron  A.  Norris,  Yonngstown ;  J. 
Wernert,  Leipsic;  Dwight  E.  &pp,  Mt 
Vernon ;  U.  S.  Marvin,  Akron ;  J  A.  Kohler, 
Akron. 

The  report  of  the  secretarv  contained  the 
hsual  statistics  aS  to.  membership  and  expendi- 
tures, and  idso  called  attention  at  considerable 
len^h  to  the  action  of  the  American  Bar  as- 
sociation with  reference  to  unifornMt3r  of  laws 
throughout  the  United  States  Maj.  Bryan 
strongly  •urged  the  passa^  by  this  body  of  a 
resolution  urging  the  jegiftlature  to  appoint  a 
commission  to  act  in  unison  with  twenty-one 
similar  commissions  from  other  states  in  se- 
curing uniformity  of  laws  in  certain  directions. 
The  report  was  adopted 

The  Import  of  the  treasurer  showed  that 
there  was  an  active  and  honorary  membership 
of  360,  and  a  balance  in  the  treasury  of 
$7a6.70. 

The  committee  on  judicial  administration 
and  legal  reform  reported  as  follows : 

The  following  suojects  were  referred  to  this 
committee : 

1.  The  question  of  fees  and  salaries  of  offi- 
cers. The  report  of  the  committee  and  the 
recommendations  thereof  were  approved  and 
referred  back  to  the  committee  to  take  such 
necessary  action  as  will  secure  the  adoption  of 
a  bill  on  the  line  recommended  by  the  com- 
mittee. 

2.  In  regard  to  the  taking  effect  of  the  laws, 
and  substantially  recommending  that  the  Isi 
day  of  September  should  be  the  day  on  which 
the  general  laws  should  take  effect 
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8.  A  bill  prohibiting  preferences  within 
thirty  days  prior  to  an  assignment  for  the  ben* 
efit  of  creditors. 

4.  A  bill  providing  th^t  judgments  on  war- 
rants of  attorney  shall  lie  entered  oniy  in  the 
county  of  the  residence  of  the  debtor,  unlesf) 
the  court  of  common  pleas  of  that  county  is 
not  in  session.  These  were  three  bills  that 
your  committee  reconimende<l  the  passage  of. 

5.  The  question  of  removal  of  attorneys,  i 
This,  on  motion  of  Mr.  Van  Deman,  was  j 
referred  to  this  committee  for  "  further  con-  { 
sideration,  to  see  what  further  legislation,  if! 
any,  ought  to  occupy  their  attention  in  tliat  I 
direction."  I 

6.  The  next  question  was  that  of  including 
county  commissioners*  payment  by  salary. 

7.  The  question  of  uniformity  of  laws  from 
the  American  bar  association. 

Tht  committee  made  the  following  recom- 
mendations : 

1.  The  question  of  fees  and  salaries  of  oflii- 
cers.  This  que.stion  was  referre<l  ba  k  to  the  j 
committee  at  the  last  meeting  of  the  asbocia- ! 
tion,  and  your  committee,  fully  approving  it, 
now  recommend  the  adoption  of  the  report  of 
the  committee  of  last  year,  with  the  further 
recommendation,  as  there  was  no  meeting  of 
the  general  assembly  this  year,  that  this  ques- 
tion be  referre<l  back  a.u^ain  to  this  committee, 
with  instructions  to  confer  with  the  proper 
committees  of  the  next  general  assembly, 
and  to  prepare  a  bill  for  their  general  consid- 
eration, which  shnll  etnSrace  the  recommenda- 
tions approved  by  this  association  last  y&:ar, 
and  now  renewed 

2.  In  regard  to  the  taking  effect  of  the  laws 
p«s«ed  by  the  general  assembly,  your  committee 
present  the  following  bill  for  approval  of  this 
association,  and  it  approved,  that  th?  associa- 
tion refer  the  same  to  this  committ  *e,  to  be 
presented  for  passage  to  the  n«Mit  ^eneral 
assembly : 

A  bill  to  amend  section  77  of  the,  .levised 
Statutes  of  Ohio. 

Skction  1.  Be  it  enacted  by  the  general 
assembly  of  the  sUte  of  Ohio  that  section  77 
of  the  Revised  SUtutes  of  Ohio  be  so 
amended  as  to  read  as  follows : 

Section  77.  All  laws  of  a  general  natme;  and 
every  other  law  passed  which  contains  nr  pro- 
vision as  to  the  time  when  it  shall  Uke  effect, 
shall  take  effect  and  be  in  force  from  and  after 
the  1st  day  of  September  next  pursuant  afler 
the  passage  thereof. 

Sec.  2.  This  act  shall  t  ike  effect  and  be  in 
force  from  and  after  its  passage. 

X  Upon  the  question  of  prohi1;^iting  prefer- 
ences within  tnirtjr  days  prior  to  an  assign- 
ment for  the  t>enefit  of  creditors.  This  ques- 
tion was  referred  to  Hon.  W.  M.  Bateman.  as  a 
sub  committee  to  report  a  bill,  which  he 
drafted  and  which  has  been  under  considera- 
tion by  the  committee,  and  is  herewith  pre- 
sented to  the  association, with  the  recommend- 
ation that  the  association  approve  the  same, 
and  refer  it  to  this  committee;  to  present  the 
same  to  the  next  general  assemblv,  with  the 
recommendation  of  this  association,  and  to 
urge  its  passage  by  the  general  assembly. 

An  act  supplementary  to  section  6343,  relat- 


ing to  transfers  in  contemplation   of   insol- 
vency. 

Section  634:Vi.  Ever}*  sile,  mortgage  or  as- 
signment made  by  a  debtor,  and  ex-cry  judg- 
ment suffered  by  him  or  it,  or  any  act  or  devise 
done  or  resorted  to  by  him  or  it  in  contem- 
plation of  insolvency,  and  with  a  design  to 
prefer  one  or  more  creditors  to  the  exclusion, 
in  whole  or  in  part,  of  others,  shall  operate  as 
an  assignment  and  transfer  of  all  the  property 
and  effects  of  such  debtor,  and  shall  mare  to 
the  1>enefit  of  his  or  its  cre<litors  in  propor- 
tion to  the  amount  of  their  respecti\*e  de- 
mands, including  those  which  are  future  and 
contingent;  provided  that  nothing  iu  IIua 
section  shall  vitiate  or  effect  any  mortgage 
made  in  gooil  faith,  in  consideration  of  money 
loaned  or  paid  at  the  time  of  the  execution  of 
such  mortgage. 

Section  iliWt/'.  In  the  event  of  an  assign- 
ment for  fhc  benefit  c  f  his  cre^litors,  having 
l>een  made  by  such  debtor,  at  the  time  or  pre- 
vious to  the  act  of  preference  descrilied  in  the 
foregoing  section,  ur  the  appointment  of  a 
trustee  for  the  l^enefit  of  creditors,  as  provided 
in  this  chapter  such  trustee  or  the  assignee 
being  then  iu  the  performance  of  his  duties  as 
such ;  then  it  shall  be  the  duty  of  such 
assignee  or  trustee,  as  the  case  may  be  to  file 
his  petition  in  the  court  of  common  pleas,  or 
other  court  of  competent  jurisdiction,  to  sub- 
ject to  his  or  their  control  the  said  property 
for  the  use  of  the  creditors  of  said  debtor,  as 
provided  in  other  cases  by  this  cliapter.  And. 
in  case  these  shall  be  no'  assignee  or  trustee, 
or  in  ^sc  such  assignee  or  trustee  shall,  upon 
apt^ication  of  a  creditor  to  begin  such  suit. 
retus(»  to  do  so,  then  any  cre<litor  or  creditors 
of  said  debtor  may  file  a  petition  iu  a  court  of 
competent  jurisdiction  for  the  purpose  of  hav- 
ing such  transfer,  mortgage,  or  other  disport - 
tioii  of  property  by  sfeid  debtor,  declared  !or 
the  benefit  of  his' creditors,  as  hereinbefore 

Provided;  provided  such  proceeding  shall  be 
cgun  at  any  time  within  six  months  from  the 
recording  of  such  mortgage  or  other  instru- 
m  nt  of  conveyance,  or  the  deliver}*  of  the 
property  or  effects  transferred. 

4.  The  question  of  providing  for  judg- 
ments on  warrants  of  attorney  was  b>  tlie 
committee  referred  to  Judge  Henderson  El- 
liott, as  a  su1>-committee  to  prepare  a  bill. 
Judge  Elliott  not  being  able  to  prepare  a  bill, 
the  committee  recommend  that  this  subject 
be  also  referred  back,  with  tnstniclions  to 
prepare  a  bill  and  urge  its  passage,  by  the 
next  general  assembly. 

5.  On  amendnienl  of  the  statute  of  Janu- 
ary 2o,  1894.  as  to  the  removal  ot  attorneys 
This  matter  was  referred  by  tlie  committee  to 
Mr.  Van  Deman,  as  a  sub-committee,  to  pre- 
pare a  bilL  This  Mr.  Van  Deman  has  done. 
r)Ut  the  same  has  not  been  acted  upon  by  the 
committee.  The  committee  recommend  that 
this  bill  be  referred  back  to  the  committee, 
with  instructions  to  take  action  thereon,  and 
when  approved,  urge  its  passage  at  the  next 
session  of  the  general  assembly. 

6.  The  question  o!  including  county  com- 
missioners among  the  officers  to  be  compen- 
sated bv  salarv.    Your  committee  recommend 
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**that  county  commissioners  be  included 
among  the  officers  to  be  paid'  by  salary." 

Upon  the  question  of  uniformity  of  laws  the 
committee  recommended : 

Your  committee  thinks  that  Ohio  ought  to 
be  represented  ( in  the  national  conference), 
and  recommends  that  c>ur  legislature  be  urged 
to  pass  an  act  authorizing  the  appointment  of 
commissioners,  similar  m  effect  to  the  acts 
already  adopted  in  New  York  and  the  other 
states 'following  its  lead.  ^ 

This  report  whs  taken  up  and  considered  by 
sections  and  each  of  its  recommendations 
adopted.  The  only  recommendation  that 
elicited  discussion  was  that  with  reference  to 
fixing  the  time  at  which  laws  of  a  general 
nature  should  take  effect,  and  that  was  onlv  as 
to  whether  a  subsequent  legislatuie  would  be 
likely  to  respect  such  an  enactment. 

The  committee  on  legal  biography^  reported 
the  death  of  a  number  of  members  of  the  as- 
sociation durinif  the  year,  and  announced  that 
memorials  would  be  presented  and  read  at  the 
proper  time  concerning  each  of  them. 

Upon  the  call  of  districts,  the  death  of  C. 
W.  Gerard,  of  Cincinnati ;  W.  C.  Culbertson, 
Mt.  Vernon ',.  and  W.  A.  Hutchins,  of  Ports- 
mouth, was  announced. 

Mefmorials  were  read  upon  the  life  of  Hon. 
Charles  C.  Baldwin,  of  Cleveland,  by  W.  F. 
Carr,  of  Cleveland;  on  William'  Baker,  of  To- 
ledo, by  Barton  Smith;  on  George  Spence, 
of  Springfield,  by  O.  T.  Martin;  on  Judge 
John  E.  Hanna,  of  McConnellsville,  by  W.  B. 
Cre#;  Judge  Woodbury,  by  E.  H.  Fitch, 
Jefferson;  on  Judge  Culbertson,  by  Judge 
DeWitte. 

The  following  resolutions,  offered  by  Judge 
Lawrence,  of  Bellefontaine,  were  referred 
without.discussion  to  the  committee  on  legal 
administration  and  legal  reform  : 

Resolved^  That  the  committee  on  legal  ad- 
ministration and  legal  reform  be,  ana  is  di- 
rected to  consider  and  report  on  the  expe- 
diency and  utility  of  providing  by  law,  that 
in  any  cause  pending  in  the  court  of 
common  pleas  involving  a  difficult  and 
.important  question  of  law,  not  settled  by 
the  supn^me  courtr.the  parties  in  such  action 
may  agree  that  the  question  shall  be  certified 
directly  to  the  supreme  court  for  decision,  and 
that  it  shall  be  so  certified',  and  that  the  court 
of  common  pleas  may  order  such  questions  to 
be  so  certified. 

Resolvedy  That  the  committee  on  judicial  ad- 
ministration and  legal  reform  be,  and  is, 
directed  to  consider  and  report  on  the  expedi- 
ency and  utility  of  providing  by  law,  that  no 
injunction  shall  be  allowed  without  notice  to 
parties  adversely  interested,  except  it  is  shown 
that  such  notice  would  defeat  the  purpose  of 
the  injunction ;  and  as  to  the  necessity  of  reg- 
ulating the  amount  of  undertaking  required 
on  the  allowance  of  all  injunctions. 

The  first  business  on  the  mominje^  of  the 
second  day*s  session  was  the  reading  of  a 
paper  by  Hon.  Warner  M.  Bateman,  of  Cincin- 
nati, on  vprivate  Corporations."  Following 
that  was  a  paper  by  Prank  S.  Mondett,  Esq.,  of 
BiCyrus,  on  '^Statutory  Interpretations." 

i^he  committee  on  new  rooms  for  the  su- 


preme court  reported  that  it  had  had  no  meet- 
ing and  consequently  had  nothing  to  report 

Following  this,  came  an  address  by  Lawrence 
Maxwell,  Jr.,  of  Cincinnati,  on  "Some  Recent 
Phases  of  Leg^  Development." 

In  connection  with  the  report  of  the  commit- 
tee on  judicial  administration  and  legal  re- 
form, a  resolution  was  adopted  on  the  recom- 
mendation oi  that  committee,  instructing  the 
treasurer  to  purchase  a  set  of  the  Revised 
Statutes  for  the  use  of  that  committee,  to  be 
kept  upon  Put-in-Bay  Island,  and  also  a  set  of 
the  session  laws  irom  the  time  of  the  revision 
of  the  statutes. 

The  annual  address,  entitled  "Suggestions 
to  Young  Lawyers,"  Was  delivered  by  Hon. 
Cortland  Parker,  of  Newark,  N.  J.,  at  the  open- 
ing of  the  afternoon  session.  It  was  a  sciiol* 
arly  and  able  effort,  and  no  abstract  would  do 
it  justice.  A  resolution  of  thanks  was  adopted^ 
on  motion  of  Judge  Hunt,  to  Mr.  Parker,  for 
the  address,  and  it  was  ordered  printed  in  the 
proceedings  of  the  session. 

The  president  appointed  as  delegates'  to  the 
American  Bar  association  soon  to  meet  in 
Detroit,  the  following  delegates :  Warner  M. 
Bateman,  Cincinnati ;  W.  B.  Carew,  McConnells- 
ville;  and  F.  F.  D.  Albery,  Columbus. 

Hon.  Martin   Welker,  of  Wooster,  retired 
United  States  district  judge  for  the  northern  - 
district  of  Ohio,  delivered  an  able  address  on 
"Law  and  Lawyers,"  Urt  which  he  received  the 
thanks  of  the  association. 

The  committee  on  the  nomination  of  officers 
reported  the  following : 

President— John  J.  Hall,  Akron. 

Secretary — Harry  B.  Arnold  Columbus. 

Treasure^— Louis  H.  Pike,  Toledo. 

They  were  elected,  on  motion,  bv  a  suspen- 
sion of  the  rules,  on  the  ballot  or  the  secre- 
tary. 

'  Judge  Lawrence  offered  the  following 
resolutions,  which  were  referred  to  the  com- 
mittee on  judicial  administration  and  legal 
reform:  - 

Resolved^  That  the  committee  on  judicial 
administration  and  legal  reform  be,  and  is^. 
directed  to  consider  the  report  on  the  expedi- 
ency and  utility  of  requiring  the  printea  rec- 
ord and  briefs  of  counsel  in  each  important 
case  decided  by  the  supreme  court,  to  be  bound 
tip  separately,  or  with  others,  in  volumes  of 
convenient  size,  to  be  kept  for  examination, 
when  required,  in  the  state  law  library. 

Resolved^  That  said  committee  is  also 
directed  to  consider  and  report  on  the  expedi- 
ency otf  requiring  the  reporter  of  the  supreme 
court  in  all  important  cartes  decided  oy  th^ 
supreme  court,  to  report  the  material  points 
made  and  {authorities  cited  by  the  defeated 
partv,  and  such  points  made  and  authorities 
cited  in  support  thereof  bv  the  successful  party 
as  may  not  be  covered  by  the  opinion  of  the 
court. 

At  the  mornins  session  of  the  third  day,  the 
committee  on  judicial  administration  and  lesal 
reform,  reported  a  resolution  directing  that 
committee  to  endeavor  to  secure  the  passage 
of  a  law  bv  the  legislature,  increasing  the 
salaries  of  the  supreme  court  iudges  to  not 
less  than  $6,000  per  annum,  which  was  adopted. 
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As  a  substitute  for  the  resolution  of  Judge 
Lawrence  with  reference  to  the  binding  of  the 
records  and  briefs  in  cases  in  the  supreme 
court,  the  committee  reported : 

Resolved,  That,  in  the  opinion  of  the  associ- 
ation, the  printed  records  and  briefs  of  counsel 
filed  in  cases  in  the  supreme  court  to  at  least 
the  number  of  eight  copies,  should  be  bound 
at  the  expense  of  the  state,  in  volumes  of  con- 
venient size,  and  that  one  of  the  said  copies  be 
f placed  in  the  law  library,  and  one  in  the  state 
ibrary,  and  the  others  be  distributed  as  pro- 
vided by  law  to  law  libraries  of  the  laws  of 
the  state ;  and  that  this  be  referred  to  the 
committee  on  judicial  administration  and  legal 
reform,  to  prepare  a  bill  or  take  such  other 
action  as  they  may  deem  best  to  secure  the 
passage  of  a  pill  by  the  general  assembly  upon 
this  subject. 

The  resolution  was  adopte^. 

The  other  resolutions  oflFered  by  Judge  Law- 
rence were  referred  to  the  new  committee. 

A  resolution  of  thanks  to  the  authorities  of 
Put-in -Bay,  for  the  use  of  the  hall,  and  to  the 
officers  of  the  association  for  the  efficient  man- 
ner in  which  they  had  performed  tneir  duties, 
was  passed,  when  the  association  adjourned 
sine  aie. 

On  the  evening  of  the  second  day,  a  banquet 
was  given  at  the  Beebe  House. 
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Edward  Kbnnett  v.  Washington  A.  Bnglb. 

Vicious  anitna is— Liability  of  keeper  of  dog 
— Disposition  of  animal— Testimony, 

In  an  action  to  recover  for  injuries  received 
by  being  bitten  by  a  dog,  in  addition  to  the 
fact  of  the  injury  to  the  one  bitten,  it  is  incum- 
bent upon  the  plaintiff  to  prove  that  the  ani- 
mal had  on  previous  occasions  manifested  a 
vicious  disposition,  indicating  a  disposition  to 
bite  mankind  and  that  the  owner  had  knowl- 
'edge  of  the  fact. 

Where  the  facts  concur  of  previous  manifes- 

^  tations  of  malicious  disposition  by  the  animal, 

and  knowledge  of  this  fact  in.  the  keeper,  the 

general  peaceable  disposition  of  the  dog  from 

thence  on  becomes  immaterial. 

Where  the  licts  sought  to  be  shown  as  indir 
•eating  the  fact  of  notice  and  manifestation  of 
disposition  are  such  as  to  characterizef  the  acts' 
proven  by  the  plaintiff,  they  are  admissible. 

It  is  not  competent  to  offer  testimony  with 
a  view  of  discrediting  a  witness  by  callinR 
other  witnesses  to  dispute  him  as  to  collateral 
i9LQXxL—\EdUor  Detroit  Legal  News. 

Error  to  Van  Buren — Filed  July  2, 
1895^Reversed. 

MONTGOMRRY,  J. 

The  plaintiff  recovered  a  judgment 
for  in  juries  arising  from  the  bite  of  a  dog. 
The  evidence  tended  to  show  that  the  de- 


fendant was  the  keeper  of  the  dog,  that, 
he  was  a  physician  and  druggist  at 
Hartford,  that  the  plaintiff  went  upon 
defendant's  premises  to  consult  him  as  a 
physician,  that  he  was  bitten  by  the  dog, 
and  that  as  a  result  of  the  injury  he  was 
prevented  from  following  his  business  as 
a  laborer  for  a  considerable  length  of 
time.  The  judgment  recovered  was  for 
$200.     Defendant  brings  error. 

We  shall  pass  over  manj-  of  the  as- 
signments of  error  for  the  reason  that 
in  our  judgment  they  fall  within  estal>- 
lished  rules.  We  shall  notice  those 
which  we  think  present  questions  which 
call  for  discussion. 

1.  The  defendant  offered  to  show 
upon  the  cross-examination  of  the  plain- 
tiffs witnesses,  and  by  affirmative  testi- 
mony the  character  of  the  dog  in  question 
as  having  a  kind  and  peaceable  disposition, 
and  perhaps  the  most  important  question 
in  the  case  is  whether  this  testimony  was 
admissible.  It  is  undoubtedly  the  law. 
and  the  charge  of  the  court  so  laid  it 
down,  that  in  addition  to  the  fact  of  the 
injury  to  the  plaintiff  from  the  bite  of 
the  dog,  it  was  incumbent  upon  the  plain- 
tiff to  prove  that  the  dog  had  on  previous 
occasions  manifested  a  vicious  disposition, 
indicating  a  disposition  to  bite  mankind, 
and  that  the  defendant  had  knowledge  or 
notice  of  the  fact.  It^  is  contended  by 
the  defendant  that  there  was  not  suffi- 
cient testimony  to  establish  these  two 
propositions,  but  without  setting  it  out 
at  length  in  this  opinion  we  think  there 
was  such  testimony  to  go  to  the  jur>'. 
Where  these  facts  are  shown,  it  seems  on 
authority,  that  it  is  immaterial  what  the 
general  character  of  the  animal  is.  If 
he  has  manifested  a  disposition  to  bite 
mankind,  the  law  casts  the  burden  upon 
the  owner  or  keeper  to  take  measures  to 
see  to  it  that  the  animal  is  so  restrained 
that  he  cannot  do  an  injury  to  another. 
Some  of  the  cases  have  gone  great  length 
in  this  direction.  In  Smiih  v.  Pelah,  2 
Strange,  1264,  it  was  said: 

''  If  a  dog  has  once  bit  a  man,  and  the  owner 
having  notice  thereof,  keeps  the  dog,  and  lets 
him  go  about  or  lie  at  his  door,  an  action  will 
lie  against  him  at  the  suit  of  a  person  who  is 
bit,  thQugh  it  happened  by  such  person's 
treading  on  the  dog's  toes ;  for  it  was  owing  to 
his  not  hanging,  the  dog  on  the  first  notice. 
And  the  safety  of  the  king's  subjects  ought 
'  not  afterwards  to  be  endangered." 
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This  is  an  extreme  case,  and  perhaps 
should  not  be  followed,  and  was  not  fol- 
lowed by  the  circuit  court  judge  in  the  pres- 
ent case,  lor  he  charged  the  jury,  in  eflfect, 
that  iftheinjur>' resulted  from  an)'  fault  ol 
the  plaintiff  shecould  not  recover.  But,  in 
two  well  considered  cases  it  has  been  de- 
termined that  where  the  facts  concur  of 
previous  manifestations  ot  malicious  dis- 
position by  the  dog,  and  knowledge  of 
this  fact  in  the  keeper,  the  general  peace- 
able disposition  of  the  dog  from  thence 
on  becomes  immaterial.  Buckley  v. 
Leofiard,  4  Denio  500.  Mann  v.  Weiand, 
81  Pa.  St.,  243. 

It  is  contended  that  where  the  evidence 
is  in  dispute,  as  to  whether  the  facts  of 
;iotice  and  previous  manifestation  of  dis- 
position exist,  such  testimony  is  admis- 
sible as  bearing  upon  the  probability  of 
the  main  facts.  We  would  say  the  bet- 
ter statement  would  be  that  where  the  acts 
sought  to  be  shown  are  such  as  to  char- 
acterize the  acts  proven  by  the  plaintiff, 
they  are  admissible.  To  illustrate,  there 
was  evidence  given  in  the  present  case 
by  a  young  man,  Rqy  Andrews,  that  he 
visited  the  store  of  the  defendant,  on  one 
occasion,  and  that  the  dog,  without 
provocation, set  upon  him  and  chased  him 
about  the  store  until  the  defendant  spoke 
to  him  and  quieted  him.  For  the  pur- 
pose of  showing  that  this  attack  of  the 
dog  was  playful  and  not  vicious,  defendant 
called  witnesses  to  show  that  boys  were 
accustomed  to  come  into  the  store  and 
play  with  the  dog. 

This  testimony,  we  think,  was  compe- 
tent, and  the  circuit  judge  received  it  for 
that  purpose.  Complaint  is  made  that 
the  defendant  was  not  permitted  to  show 
this  by  the  cross-examination  of  Andrews. 
He  testified  that  he  had  not  been  in  the 
store  while  the  boys  were  playing  with 
the  dog.  He  was  then  asked,  *'  Did  you 
know,  as  a  matter  of  fact,  that  some  of 
the  boys  used  to  go  in  and  play  with  the 
dog  and  get  him  to  chase  them?"  We 
think  there  was  no  error  in  the  exclusion 
of  this  testimony,  for  the  reason  that  what- 
ever information  the  young  man  may 
bave  had  upon  the  subject  must  clearly 
have  been  hearsay,  as  it  already  ap- 
peared that  he  was  not  present  on  any  of 
the  occasions  when  the  boys  were  en- 
gaged in  play  with  the  dog. 

Plaintiff  had  called  as  a  witness  one 


Daniel  Poole,  who  had  testified  that  on 
one  occasion  shortly  before  the  injury  to 
plaintiff,  he  had  gone  into  the  yard  of 
the  defendant  in  the  evening,  and  that  the 
dog  had  attactked  him.  It  was  sought  to. 
show  by  this  witness  generally  that  the 
dog  was  of  a  gentle  disposition,  and-  that 
he  had  seen  him  playing  with  children. 
At  the  time  this  testimony  was  given 
th«  testimony  of  the  witness,  Andrews, . 
was  not  before  the  jury,  and  the  fact  that 
the  dog  had  played  with  the  children  did- 
not  tend  to  throw  light  upon  the  nature 
of  the  attack  which  the  dog  had  made 
upon  the  witness,  Poole.  The  testimony 
was,  therefore,  within  the  rule  of  the 
cases  cited,  and  properly  excluded. 

The  defendant  called  as  a  witness  one 
Dr.  Lawrence,  who  testified  that  he  had 
examined  the  leg  of  the  plaintiff  after  he 
was  bitten  by  the  dog,  and  that  he  dis- 
covered indications  that  there  had  been 
an  ulcer  on  the  leg  before,  and  that  he 
was  able  to  determine  this  by  the  scar. 
Plaintiffs  counsel  then  exhibited  to  wit- 
ness a  scar  on  his  leg  and  asked  him  to 
state  what  he  thought  caused  that.  The 
doctor  replied: 

**I  could  not  tell  what  caused  it.  One 
thing  is  certain,  the  bone  was  not  in- 
volved there.  It  must  have  been  the  re- 
sult of  a  bruise  or  some  kind  of  a  flesh 
wound.  I  could  not  say  there  had  been 
an  ulcer  or  running  sore.  It  might  have 
been  caused  by  one  of  a  great  many  ' 
things.  It  looks  as  if  there  was  suppura- 
tion there.  Could  not  say  whether  the 
bone  was  injured,  but  it  was  not  serious- 
ly injured." 

On  re-direct,  plaintiffs  counsel  took 
the  stand,  and  against  the  objection  of 
the  defendant,  testified: 

"This  scar  I  showed  this  morning  to 
the  jury,  which  the  doctor  said  looked 
like  an  ulcer — had  been  one  discharging 
the  pus, — is  a  wound  I  received  by  an  ax 
when  I  was  a  boy  and  took  a  piece  of  the 
bone  out;  there  never  was  any  discharge 
or  any  running  sore,  but  it  kept  me  about 
three  months  laid  up  so  I  cotdd  not 
walk." 

We  think  it  was  error  to  admit  this 
testimony.  It  related  to  a  collateral 
fact.  It  is  a  general  rule  that  it  is  not 
competent  to  offer  testimony  with  a  view 
of  discrediting  a  witness  by  calling  other 
witnesses  to  dispute  him  as  to  collateral 
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Sacis. 
tion, 


Best's  Bviilence,  international  edi- 


,  and  cases  cited.    And  while  it  justices  concurred. 


is. sometimes  true  that  facts  not  other- 
wise relevant  are  deemed  to  be  relevant  if 
they  support  or  are  inconsistent  with  the 
oviinions  of  experts  when  such  opinions 
aie  deemed  to  be  relevant  (see  7  Amer. 
&  Eng.  Ency.  of  l^aw,  page  80),  yet  in  the 
present  case  it  id  to  be  borne  in  mind 
that  the  doctor  did  not  undertake  to 
spoak  with  certainty  as  to  the  nature  ot 
the  injury  to  counseFs  leg,  or  that  the 
scar  upon  his  leg  corresponded  with  that 
upon  the  leg  of  plaintiff  or  was  due  to  a 
like  cause.  Under  these  circumstances 
we  think  the  issue  was  clearly  a  collateral 
one.  The  material  question  was  whether 
the  skin  was  broken  on  the  plaintiff^s  leg 
by  the  bite  of  the  dog.  As  bearing  upon 
this  the  doctor  testified  that  there  was  a 
9car  on  plaintiff's  leg,  and  that  he  saw  it 
immediately  after  he  was  bitten;  that  was 
not  attributable  to  the  bite  of  the  dog; 
'that  he  thought  this  was  a  scar  resulting 
from  an  ulcer.  If  he  had  stated  that  the 
scar  upon  the  leg  of  counsel  resulted 
from  the  same  cause,  there  Ivould  be 
more  room  for  saying  that  the  testimony 
given  by  the  counsel  tended  to  contradict 
his  statements.  But  he  did  uot  so  state, 
and-the  testimony,  therefore,  was  noVad 
missible.  We  regret  the  necessity  for 
reversing  the  case  on  this  ground,  as  it 
appears  that  the  circuit  judge  carefully 
guarded  the  rights  of  the  defendant,  and 
it  is  at  least  doubtful  whether  the  testi- 
mony was  of  a  nature  which  worked  any 
injury  to  the  defendant,  and  yet.  we  are 
not  prepared  to  say  that  it  did  not.  The 
effort,  evidently,  was  to  make  it  appear  to 
the  jury  that  the  doctor,  whose  testimony 
appears  to.  be  .candid,  was  confounded  by 
the  testit^ony  of  a  layman,  and  that  by 
testimony  which  had  no  business  in  the 
case.  On. the  whole  we  do  not  feel  that 
we  can  overlook  the  error,  but  we  feel 
constrained  to  say  that  it  was  wholly  un- 
iieces^ry  for  the  plaintiff  to  present  a  re- 
cord 6{  the  volume  Which  was  presented 
in  this  base  in  order  to  raise  this  question. 
The  fact  that  m,  error  of  this  kind  has 
crept  into  a  trial  bnght  hot  to  be  made  the 
means  of  inflicting  puilishment  upon  the 
party,  and.  we  shall  limit  the  taxation  of 
rosts  for  the  brief  and  record  to  thirty 
pagtrs. 
Judgment  reversed. 


Tiius  iSf  McNeil.  Attorneys  for  Plain- 
tiff. 

Bondeman  &  Adorns^  Attorneys  for 
Defendant. 


HooKBR,J.,  did   not  siL    The  other 
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How  Catoo. 

Cases  filed  in  the  snpreme  court  of  Okie 
sidcejuly  17,  1806: 

4636.  James  M.  Hole  v.  The  Salem  Blectric 
Ry.  Co.  Error  to  the  circait  court  of  Colum- 
buna  county.  P.  M.  Smith  and  R.  W.  Tayler, 
for  plaintiff.    Ambler  &  Son,  for  deiendant. 

46;f7.  Jacob  Henn  v.  Wm.  Horn.  Error  to 
the  circuit  court  6(  Cuyahosa  county.  White, 
Johnson  &  McCaslin,  for  plaintiff.  Boynton 
&  Horr,  for  defendant 

4638.  Jacob  Henn  v.  The  Board  of  Publica- 
tion of  the  Evangelical  Ass'n  of  North  Amer- 
ica. Error  to  the  circuit  court  of  Cuyahoga 
county.    Same  attorneys  as  in  4637. 

4639.  Isaac  K.  Walker  et  al.  v.  Chas.  R.  -Mea- 
singer  et  al.  Error  to  the  circuit  court  of 
Lucas  county.  Almon  Hall,  for  plaintiff*.  J. 
U.  Sofithard.and  G.  W.  Kinney,  for  defendant. 

4640.  R.  Meier  &  Co.  v.  Chas.  R.  Measinicer 
et  al.  Error  to  the  circuit  court  of  Lucas 
county.    Same  attorneys  as  in  4639. 

4641.  The  Lakeside  &  Marblehead  B.  R.  Co. 
V.  Wm.  Kelley.  Error  to  the  circuit  court  of 
Ottawa  county.  S.  P.  Alexander,  Blandin  & 
Rice,  for  plaintiff.  T.  J.  Marshall,  for  defend- 
ant 

4642.  Laura  A.  Partridge  v.  Wm.  Geach.  etc. 
Error  to  the  circuit  court  of  Licking  county. 
J.  R.  Davis,  for  plaintiff.  Kibler  &  Kibler,  for 
defendauL 

4643.  T.  H.  Lasley,  admr.,  v.  Pomeroy  Na- 
tional Bank  et  al.  Error  to  the  circuit  court 
of  Meigs  county.  John  U.  Myers;  for  plaintiff. 
Gr6svenor,  Jones  he  Worstell.  for  defendant. 

4644.  The  Allemania  L.  &  B.  Co.  No.  1  ▼. 
Jacob  Prantzreb  et  al.  Error  to  the  circuit 
court  of  Hamilton  county.  Von  Seggem, 
Phares  &  Dewald,  lor.  plaintiff.  Talel  & 
Schott  and  S.  T.  Crawford,  for  defendant. 

4645.  Daniel  B.  Stewart  v.  John  P.  Coe:  Er- 
ror to  the  circuit  court  of  Athena  county. 
GTosvenor,  Jones  &  Worstell,  for  plaintiff. 
Wood  &  Wood,  L.  M.  Jewett,  for  defendant 

4646.  N.  E.  Furlong  v.  A.  P.  Emlcy,  Error 
to  the  circuit  court  of  Warren  county.  '  Pat- 
rick Gay  nor.  for  plaintiff. 

4647.  S.  B.  Woodward  v  A.  P.  Emley.  Er- 
ror  to  the  circuit  court  of  Warren  conntj. 
Patrick  Gay  nor  for  plaiptiff^ 

4648.  Village  of  New  Lisbon  ▼.  Ralph  EUi- 
ott  Error  to  the  circuit  court  of  Columbiana 
county.  A.  A.*  Ramsey,.  R.  W.  Tayler,  for 
plaintiff.    C.  P.  Rathwell,  for  defendant. 
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4649.  Caroline  T.  Plessuer  et  al.  v.  Joel  M. 
Gloyd  et  al.  Error  to  the  circuit  court  of 
Lucas  county.  J.  M.  &  W.  F.  Brown,  for 
plaintiff.  Waite  &  Snyder  and  W.  H.  Tucker, 
for  defendant 

4650.  Board  of  Trustees  of  Ohio  State  Uni- 
versity V.  Henry  P.  Polsom  et  al.  Error  to 
the  circuit  court  of  Pickaway  county.  Harri- 
son, Olds  &  Henderson,  for  plaiutiE 

4634.  The  Tuscarawas  Electric  Co.  v.  Lem- 
uel R.  Anmord.  Error  to  the  circuit  court  of 
Tuscarawas  county.  Neely  &  Patrick,  for 
plaintiff. 

4635.  Frederick  Ham  v.  Chas.  F.  Kunzi. 
Error  to  the  circuit  court  of  Franklin  county. 
G.  J.  &  P.  M.  Marriott,  for  plaintiff.  Rothmel, 
Dyer  &  Webb,  for  defendant 


[Supreme  Court  of  Ohio.] 

Stewart,  Admr  ,  v.  The  Wheeung  &  Lakh 
Erie  Railway  Co. 

Sec.  6056,  Revised  Statutes  lonstrned—How 


suit  in  Federal  court  to  foreclose  mortgage 

^oad  property  operates  as  notice^Ef- 

feet  of  judgment  in    state  court  prior  to 


forectosure — What  such  judgment  lieu  in- 
cludes— How  jtutgfnetit  creditor  tnay  proceed 
to  enforce  lien— subrogation  of  foreclosure 
purchaser  to  rights  of  mortgagee— Appli- 
cation of  proceeds  of  resale. 

1.  Section  5a56,  of  the  Revised  Statutes, 
which  provides,  that :  "  When  any  part  of  the 
real  property,  the  subject  matter  of  an  action, 
is  situate  in'any  county  or  counties  other  than 
the  one  in  which  the  action  is  brought,  a  cer- 
tified copy  of  the  judgment  in  such  action 
must  be  recorded  in  the  recorder's  office  of 
such  other  county  or  counties,  before  it  shall 
operate  therein  as  notice  so  as  to  cliarge  third 
persons,"  or  affect  interests  acquired  by  them 
m  the  property  not  situate  in  the  county  where 
the  action  was  brought,  relates  to  actions  and 
judgments  in  the  state  courts,  und  not  to  those 
in  courts  of  the  United  States. 

2.  A  suit  brought  in  a  Federal  court  to 
foreclose  a  mortgage  on  the  property  of  a  rail- 
road corporation,  operates  as  constructive 
notice  throughout  the  district,  and  all  persons 
acquiring  an  interest  in,  or  lien  on  any  part  of 
the  property  during  the  tendency  of  the  suit, 
will  be  bound  by  the  decree,  and  sale  made 
thereunder;  the  purchaser  will  take  the  prop- 
erty discharged  from  all  such  liens  and  inter- 
ests, though  the  persons  obtaining  them  be 
not  parties  to  the  suit ;  they  must  seek  satis- 
faction from  the  proceeds  of 'the  sale,  to  reach 
which  they  should  become  parties,  and  bring 
their  claims  to  attention  of  the  court  by  appro- 
priate pleadings. 

3.  But  a  judgment  recovered  in  a  state 
court  against,  the  railroad  company,  prior  to 
the  commencement  of  the  foreclosure  suit,  by 
A  creditor  who  was  not  made  a  party,  remains 
unaffected  by  the  decree  and  sale ;   such  judg- 


ment becomes  a  lien  on  the  real  property 
owned  by  the  company  at  the  time  ot  its  re- 
covery, in  the  county  where  rendered,  including 
lands  acquired  for'  the  roadway,  right  of  way, 
depots  and  other  purposes  of"^  the  compauv, 
and  continues  to  be  so  against  the  property  fn 
the  hands  of  the  purchaser  at  the  foreclosure 
sale. 

4.  While  in  such  case  the  judgment  creditor 
may  not,  except  as  authorized  bv  statute,  sell 
on  execution  the  property  to  wfiich  his  lien 
attached,  either  where  it  xs  part  only  of  the 
corporate  property  and  is  necessary,  in  con- 
nection with  the  balance  of  the  property,  to 
enable  the  corporation  to  accomplish  the  pur- 
poses of  its  creation,  and  discharge  the  duties 
it  has  assumed  toward  the  public,  or,  where  the 
sale  would  materially  impair  the  uses  and  va:ue 
of  the  balance  of  the  property,  he  may,  by  a 
proceeding  in  eouity  to  which  all  persons  in 
interest  are  made  parties,  enforce  his  lien  by 
subjecting  the  whole  of  the  property  to  re-sale, 
and  obtaining  a  proper  application  of  tlie  pro- 
ceeds. 

5.  In  a  proceetltng  for  that  purpose,  the 
purchaser  at  the  foreclosure  sale  may,  if  neces- 
sary* for  his  protection,  be  subrogated  to  the 
rights  of  the  mortgagee,  to  the  extent  of  the 
purchase-money  paid;  and  the  proceeds  of  the 
re-sale  must  first  be  applied  to  the  satisfaction 
of  incumbrances  superior  to  the  lien  of  the 
judgment  creditor,  if  any  there  be,  including 
those  set  up  in  the  foreclosure  suit,  and  u 
nothing  then  remains  for  the  judgment  cred- 
itor, he  cannot  recover  costs. 

( Decideil  June  11,1 81/5.) 

Error  to  the  circuit  court  of  Huron 
county. 

On  the  20th  day  of  May,  1«89,  Charledi 
H.  Stewart,  as  the  administrator  of  the 
estate  of  Hugh  B.  Wilson,  deceased,  com- 
menced his  action,  in  the  court  of  com- 
mon pleas  of  Huron  county,  against  tiie 
Wheeling  &  Lake  Erie  Railroad  Coni^ 
pany,  The  Wheeling  &  Lake  Erie  Rail- 
way Company,  The  Central  Trust  Comp* 
any,  of  New  York,  The  Mercantile  Trust 
Company,  of  New  York,  as  trus^tee,  John 
W.  Cassell,  William  S.  Fox  and  C/rus 
McNeely. 

The  petition,  after  stating  the  due  ap- 
pointment and  qualification  of  tlte  plain- 
tiff as  administrator,  and  the  corpornte 
character  of  the  several  ccnnpanies 
defendants,  alleges  that  the  defend- 
ant Railroad  Company,  prior  to, 
and  during  the  year  \Mh,  was 
the  owner,  and  in  possession  of,  and 
operating  a  line  of  railroad  in  and  through 
Huron,  and  other  counties  of  the  state, 
and  was  the  legal  owner,  and  in  posses- 
sion of  certain  real  estate  situated  in  the 
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county  of  Huron,  consisting  of  its  road- 
way and  lands  adjoining  the  same,  depot 
grounds,  and  grounds  occupied  by  its 
machine  shops,  station  houses,  car  houses, 
engine  houses,  and  other  buildings;  that 
at  the  October  term,  1886,  of  the  court  of 
common  pleas  of  that  county,  the  plain- 
tiff recovered  a  judgment  against  the 
said  Railroad  Company,  for  the  sum  of 
|4,049.84  and  costs,  which  became  a  lien 
on  the  property  of  the  Railroad  Comp- 
any, and  remains  in  full  force,  and  unsat-. 
isfied;  that,  afterward,  on  the  6th  day  of 
March,  1886,  the  plaintiff  caused  an  exe- 
cution to  be  issued  on  his  judgment, 
which  was  returned  unsatisfied,  for  want 
of  goods  and  chattels,  or  unincumbsred 
lands  whereon  to  levy,  the  property  of 
the  company  then  being  encumbered  to 
an  amount  exceeding  its  value;  but  the 
encumbrances  having  bec^n  subsequently 
discharged,  the  plaintiff  caused  another 
execution  to  issue,  which  was,  on  the 
19th  day  of  April,  1889,  levied  on  the 
property  of  the  Railroad  Compan5^  in 
Huron  county.  The  petition  then  alleges 
that  the  other  defendants  each  claim  to 
have  some  lien  on,  or  right  in  thie  prop- 
erty, by  reason  of  which  a  sale  under  the 
execution  cannot  be  effected,  and  prays 
they  may  be  required  to  set  up  their 
claims  or  be  barred,  and  for  an  adjust- 
ment of  whatever  liens  may  be  set  up, 
and  a  sale  of  the  property,  and  for  gener- 
al reli?^. 

The  defendants,  Cassell,  Fox  and 
McNeely,  and  J.  L.  Ames,  who  was  made 
a  party,  each  filed  an  answer  and  cross 
petition,  setting  up  judgments  recovered 
by  them  respectively  in  the  court 
of  common  pleas  of  Huron  county, 
against  the  railroad  company,  and 
the  levy  of .  executions  issued  upon 
them;  the  judgment  of  Fox  was 
recovered  on  the  4th  day  of  Febru- 
ary, 1884,  and  was  for  the  sum  of  ^789.- 
60;  that  of  Ames,  on  the  14th  day  of  Sep- 
tember, 1886,  for  $1427.1?:  that  of  Cas- 
sdl,  on  the  26th  day  of  October,  1886, 
for  $1,846.18;  and  McNeely  recovered 
two  judgments; — one,  on  the  24th  day  of 
May,  1886,  for  $690.70,  and  the  other  on 
the  21st  day  of  February,  1887,  for  $286.- 
86.  The  executions  issued  on  the  judg- 
ments were  all  levied  at  the  same  time 
the  plaintiffs'  execution  was  levied,  and 
upon  the  same  property;  and  the  cross 


petitions  contain  substantially  the  same 
prayer  as    the  petition.    The    Railroad 
Company  filed  no  answer.    The   answer 
of  the  Railway  Company  to  the  petition 
and   the   several  cross  petitions,   denies 
generally  their    allegations,    and  avers, 
that  on  the  1st  day  of  November,    1879, 
the  Railroad  Company  executed  its  first 
mortgage  bonds,  thirty-five  hundred   in 
number,  each  for  the  sum  of  one  thous^ 
and    dollars,    payable .  on   the     1st  day 
of  November,  1909,    bearing  interest  at 
the  rate  of  six  per  cent  per  annum,  pay* 
able  semi-annually  on  the  first  day    of 
May  and  November,  in  each  year,  and 
sold  and  delivered  twenty-eight  hundred 
of   the    bonds    to  bona  fide  purchasers; 
that  to  secure  the  payment  of  the  prin- 
cipal and  interest  of  the  bonds,  the  Rail- 
road Company  executed  and  delivered  its 
mortgage,  pr  deed  of  trust,  to  the  Farm- 
ers' Loan  and  Trust  Company,  as  trus- 
tee, and  thereby  conveyed  to  the  Trust 
Company,  its  successors  and  assigns,  all 
the  Railroad    Company's    property-,  real 
and  personal  of  every  description,  includ- 
ing the  real  estate  in  Huron  county,  in 
said  petition  described,  "in   trust  for  the 
benefit  and  security  of  the  several  persons, 
copartnership  firms  and  corporate  bodies 
who  should  at  any  time  be  or  become 
holders  of  any  of  the  above  mentioned 
bonds,  to  secure  the  due  and  punctuaf 
payment  of  the  principal  and  interest   of 
said  bonds  according  to  the  tenor  and  el- 
fect  thereof.    The  mortgage  or  deed   of 
trust  contained  a  provision  that  in  case  de- 
fault should  be  made  in  the  payment   of 
any  of  the  installments  of  interest  upon 
alny  of   said    bonds,    and    such  default 
should  continue  for  the  period    of   six 
months,   the  principal  of  all  the  bonds 
secured  thereby  should  become  immedi- 
ately due  and  payable;  and  it  was  duly 
recorded  during  the  year  1880,  in  the  of- 
fice of  the  recorder  of  deeds    of   Huron 
county,  Ohio,  and  in  each  of  the  other 
counties  in  which  any  real  property  of 
said  Railroad  Company  was  situate.   The 
Railroad  Company  failed  to  pay   the  in- 
terest,  which  became  due    on  the  first 
day  of  November,   A.  D.    1883,  and  on 
the  eighth  day  of  July,  A.  D.   1884,  The 
Farmers'  Loan  and  Trust  Company  filed 
its  bill  of  complaint  in  the  Circuit   Court 
of  the  United  States  for  the  Northern 
District  of  Ohio,  Eastern  Division,  against 
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the  Wheeling  and  Lake  Erie  Railroad 
Company,  praying  that  all  of  the  proper- 
ty and  franchises  hereinbefore  described 
be  sold  under  a  decree  of  said  court  to 
satisfy  the  conditions  of  said  mortgage 
or  deed  of  trust ;  and  on  the  same  day 
said  Railroad  Company  duly  entered  its 
appearance  in  said  suit.  That  on  the 
13tli  day  of  January,  A.  D.  1886,  a  de- 
cree was  rendered  in  said  suit  by  said 
Circuit  Court  of  the  United  States,  find- 
ing the  sum  of  three  million  two  hun- 
dred and  forty  two  thousand  seven  hun- 
dred and  sixty  ($3,  242,  760)  dollars,  due 
upon  said  bonds  hereinbefore  described, 
and  adjudging  and  decreeing  that  if  the 
said,  The  Wheeling  and  Lake  Erie  Rail- 
road Company,  should  fail  within  the 
period  often  days  thereafter  to  pay  i  nto  said 
court  said  last  mentioned  sum,  all  equity 
of  redemption  of  said.  The  Wheeling  and 
Lake  Erie  Railroad  Company,  in  and  to 
said  mortgaged  property  and  franchises 
should  be  barred  and  foreclosed,  and 
said  mortgaged  property  and  franchises 
should  be  sold  by  Wilbur  F.  Goodspeed, 
special  master  commissioner,  who,  there- 
after, for  the  sum  of  five  hundred  and 
five  thousand  dollars,  sold  said  railroad 
property  and  franchises,  including  the 
property  in  the  petition  described,  to 
George  T.  Forrest,  Melyille  C.  Day  and 
Daniel  ^.  Garrison,  trustees;  and  on 
the  twenty-second  day  of  June,  A.  D. 
1886,  said  circuit  court  of  the  United 
States  duly  confirmed  said  sale  and  or- 
dered said  Wilbur  F.  Goodspeed,  as  spec- 
ial master  commissioner,  to  execute  and 
deliver  to  said  trustees  a  deed  of  convey- 
ance for  said  railroad  property  and  fran- 
chises. That  in  pursuance  of  the  afore- 
said order  of  said  Circuit  Court  of  the 
United  States,  said  Wilbur  F.  Goodspeed, 
special  master  commissioner,  on  said 
twenty-second  day  of  June,  A.  D.  1886, 
executed  and  delivered  to  said  George  J. 
Forrest,  Melville  C.  Day  and  Daniel  E. 
Garrison,  trustees,  a  deed  conveying  to 
said  trustees  the  railroad  property  and 
franchises  hereinafter  specifically  describ- 
ed; being  the  property  described  in  said 
mortgage  or  deed  of  trust  and  the  same 
property  described  in  said  petition  ;  said 
deed  was  duly  recorded  by  the  recorder 
of  deeds  for  the  county  of  Huron,  Ohio, 

on  the day  of -.  A.  D.  1886,  in 

volume ot^  deeds,  at  page  — .    That 


on  the  25th  day  of  June,  A.  D.  1886,  for 
a  valuable  consideration,  the  said 
George  J.  Forrest,  Melville  C.  Day  and 
Daniel  E.  Garrison,  trustees,  executed 
and  delivered  to  this  defendant,  the 
Wheeling  and  Lake  Erie  Railway  com- 
pany, their  certain  deed,  whereby  they 
conveyed  to  this  defendant,  all  their 
right,  title  and  interest  in  said  railroad 
and  property  so  sold  and  conveyed  to 
them  by  said  Wilbur  F.  Goodspeed, 
special  master  commissioner,  being  the 
property  described  in  said  mortgage  or 
deed  of  trust  as  well  as  in  said  petition  ; 
that  said  last  mentioned  deed  was 
recorded  in  the  office  of  the  recorder  of 
deeds  for  the  county  of  Huron,  Ohio, 

on  the  day  of ,  A.  D.  1886,  in 

volume  of    deeds  at   page   . 

This  defendant  therefore  denies  that  the 
judgments  mentioned  in  the  petition  and 
cross  petitions  ever  became  a  lien  on  the 
real  estate  in  the  petition  describe,  ord 
on  any  part  thereof." 

The  answer  of  the  Mercantile  Trust 
company  sets  up  bonds  to  the  amount  of 
$3,000,000,  and  a  mortgage  securing  the 
sai^e,  executed  by  the  railway  company 
on  the  6th  day  of  July,  1886,  which 
bonds,  it  is  alleged,  are  in  the  hands  of 
holders  for  value,  and  the  mortgage 
embraces  all  the  property  purchased  by 
the  railway  company;  including  that 
described  in  the  plaintiffs'  petition.  The 
mortgage  was  recorded  in  Huron  county 
and  in  each  of  the  other  counties  in 
which  any  of  the  property  is  situated,  in 
August,'  1886.  The  defendant  prays 
that  its  mortgage  lien,  and  the  interests 
of  the  holders  of  the  bonds  secured  by 
it,-  may  be  protected.  The  Central 
Trust  company,  in  its  answer,  sets  up  a 
subsequent  mortgage  executed  by  the 
railway  company,  on  the  same  property, 
to  secure  bonds  to  the  amount  of  $1,- 
500,000,  in  the  hands  of  holders  for 
value,  which  mortgage  was  recorded  in 
the  several  counties  where  the  property 
is  located,  in  May,  1888,  and  prays  that 
its  rights  and  those  of  the  bondholders 
may  be  protected.  Demurrers  to  these 
several  answers  were  filed  by  the  plaintift, 
and  cross  petitioning  judgment  creditors, 
which  were  overruled,  and  replies  \^ere 
then  filed  controverting  their  allegations, 
and  alleging  that  '*  if  said  defendants  or  . 
either    of  'them,   obtained  the  title  or 
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liens,  or  any  of  them,  in  their  said 
answers  pretended,  the  same  were  pro- 
cured with  full  knowledge  and  notice  of 
the  prior  rights,  lien  and  interest  of  the 
plaintiff,"  and  the  other  judgment  cred- 
itors of  the  railroad  company. 

After  trial  and  judgment  in  the  court 
of  common  pleas,  the  cause  was  taken 
to  the  circuit  court  on  appeal,  where  it 
was  submitted  upon  an  agreed  statement 
of  facts ;  and  that  court  also  made  and 
entered  its  findings  of  facts,  upon  the 
issues  joined,  from  which  it  appears, 
that  the  allegations  of  the  petition,  and 
of  the  several  cross  petitions  filed  by 
those  having  judgments  against  the  rail- 
road company,  as  they  have  already  been 
stated,  are  true,  and  the  averments,  as 
they  have  been  stated,  in  the  answers  of, 
the  railway  company,  The  Central  Trust 
company    and    The    Mercantile    Tnist 


uary,  1886,  under  which  all  of  the  prop- 
erty was  sold,  and  the  sale  confirmed  on 
the  22d  day  of  June,  1886.  The  pur- 
chasers, after  receiving  their  deed  for 
the  property,  conveyed  it  in  due  lorm  to 
the  defendant  railway  company,  on  the 
25th  day  of  June,  1886.  Th^se  convey- 
ances were  properly  recorded.  The 
plaintiff  below,  and  the  several  cross 
petitioners,  except  Fox,  recovered  their 
judgments  against  the  railroad  company, 
after  the  commencement,  and  during  the 
pendency  of  the  foreclosure  suit,  and 
none  of  them  were  made  parties  thereto. 
Fox  recovered  his  judgment  before  the 
commencement  of  that  suit,  but  was  not 
made  a  party.  It- is  claimed  by  the 
defendants  in  error  that  all  of  these 
judgment  creditors,  except  Fox,  are 
bound  by  the  decree  in  the  foreclosure 
suit,  and  whatever   lien  or    right  they 


company  are  also  true ;    and.  upon  that  |  acquired  against  the  property,  by  their 
state  of  facts  the  court  held  that  neither  {judgments,  was  divested  by  its  sale  under 


the  plaintiff,  nor  either  of  the  other 
judgment  creditors  was  entitled  to 
any  relief,  and  rendered  judgment 
against  them  for  costs.  A  motion  for  a 
new  trial,  filed  b}*^  them,  was  overruled, 
and  a  bill  of  exceptions,  at  their  request, 
was  duly  signed  and  allowed,  and  they 
are  each  asking  the  reversal  of  the  judg- 
ment rendered  against  them. 

C  7\  Siavari,  for  Plaintiff  and  Cro»5 
Petitioners  in  Error. 

Su'avmy   Swayne,   Hayes    and   Tyler ^ 
lor  the  railway  company,  Defendant  in 
Error. 
Williams,  J. 

The  mortgage  executed  by  the  defend- 
ant railroad  company,  to  the  Farmers 
Loan  and  Trust  company,  November  1, 
1879,  embraced  all  the  property  of  the 
mortgagor,  including  that  which  the 
plaintiff,  in  the  action  below,  sought  to 
have  subjected  to  sale  for  the  payment 
of  his  judgment.  The  mortgage  was 
duly  recorded  in  1880,  in  each  of  the 
counties  where  any  of  the  property  was 
situated.  The  suit  to  foreclose  that 
mortgage  was  commenced  in  the  United 
States  circuit  court,  of  the  proper  dis- 
trict, on  the  8th  day  of  July,  1884,  and 
the  appearance  of  the  defendants  duly 
entered  on  the  same  day.  That  suit, 
which  was  regularly  and  continuously 
prosecuted,  resulted  in  a  decree  of  fore- 
closure, rendered  on  the  13th  day  of  Jan- 


the  decree,  and  the  purchasers  took  the 
title  discharged  therefrom. 

That  the  court  in  that  suit  had  juris- 
diction of  the  parties,  and  of  the  prop- 
erty included  in  the  mortgage,  is  not 
questioned ;  nor  is  it,  that  the  prosecu- 
tion of  the  suit  wals  close  and  continu- 
ous ;  and  it  is  well  settled  that  all 
persons  who,  in  such  case,  purchase,  or 
otherwise  acquire  an  interest  in  the  sub- 
ject of  the  litigation,  take  with  construc- 
tive notice  of  the  pendency  of  the  suit, 
and  will  be  bound  by  its  result,  though 
not  made  a  party.  The  rule  as  formu- 
lated by  Lord  Chancellor  Bacon,  and 
generally  adhered  to  since  is,  that  "  no 
decree  bindeth  any  that  cometh  in  h<nii 
fide  by  conveyance  from  the  defendant 
before  bill  exhibited,  and  is  made  no 
party,  neither  by  bill  nor  the  order; 
but  where  he  comes  in  pendente  lite,  and 
while  the  suit  is  in  full  prosecution,  and 
without  any  color  of  allowance  or  priv- 
ity of  the  court,  there  regularly  the 
decree  bindeth."  The  rule  is  foundedin 
necessity,  as  well  as  upon  public  policy. 
as,  without  it,  the  judgment  of  the  court 
could  in  all  cases  be  frustrated,  or  ren- 
dered ineffectual  by  conveyance  or  in- 
cumbrance made  or  suffered  during  the 
pendency  of  the  suit ;  new  suits  would 
then  become  necessarj'  against  those  so 
obtaining  an  interest  in  the  subject  of 
the  action,  who  might,  in  the  same  waV' 
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compel   still   further   suits,  and   so  on,  j 
until    there  would  be    no  end   to   thei 
litigation.     As  was  said  by  Chancellor' 
Kent,  in  Murray  v.  Ballou,  1  Johns  Ch., 
56t),  **  no  doubt  the  rule  sometimes  oper- 
ates with  hardships  upon   a  purchaser 
without  notice,  but  this  seems  to  be  one ; 
of  the  cases  in  which  private  mischief 
must  3'ield  to  the  general  conveyance." 
In  general,  a  suit  is  to  be  determined, 
upon     the    state     of      case      existing 
when    it    was  instituted;    and   persons! 
who  procure  an   interest  in  its  subject  j 
matter  during   its  pendency,  should,  if! 
they  wish  to  assert  any  claim,   founded ' 
upon  that  interest,  become  parties,  and 
bring  it  to  the  attention  of  the  court  by 
appropriate  pleadings.    The  rule  is  quite  j 
as  applicable  to  judgment  creditors  as   it ! 
isi  to  purchasers,  or  other  encumbrancers, 
and  there  is  no  reason  why  it  should  not 
be:  the   lien   of  the  judgment  attaches 
only  to  the  right  or  title  which  the  debtor  , 
had  at  the  time  of  its  rendition,  and  the  ; 
position  of  the  creditor  is  not  more  mer- 
itorious than   that  of   a  mortgagee    or 
bona  fide  p  rchaser. 

It  is  contended,  however,  by  counsel 
for  the  plaintiff  in  error,  that  section 
5056.  of  the  Revised  Statutes,  forbids 
the  application  of  the  rule  in  this  case, 
and  prevents  the  foreclosure  suit  brought 
in  the  United  States  court  from  opera- 
ting as  a  lis  pendens  aftecting  the  liens 
of  the  judgments  recovered  in  Huron 
county.  That  section  provides  that: 
"When  any  part  of  real  property,  the 
subject  matter  of  an  action,  is  situated 
in  any  county  or  counties  other  than  the 
one  in  which  the  action  is  brought,  a 
certified  copy  of  the  judgment  in  such 
action  must  be  recorded  in  the  recorder*s 
oflice  of  such  other  county  or  counties, 
before  it  shall  operate  therein  as  notice 
so  as  to  change  third  persons,  as  pro- 
vided in  the  preceding  section:  but  it 
shall  operate  as  such  notice,  without  rec- 
ord, in  the  county  where  it  is  rendered  ; 
but  this  section  shall  not  apply  to  actions 
or  proceedings  under  any  statute  which 
does  not  require  such  record."  The  pre- 
cediTig  section  provides  that:  "When 
the  summons  has  been  served  or  publi- 
cation made,  the  action  is  pending  so  as 
to  charge  third  persons  with  notice  of  its 
pendency:  and  while  pending  no  interest 
can  be  acquired  by  third  persons  in   the 


subject  matter  thereof  as  against  the 
plaintiff's  title."  These  sections  helonj 
to  the  code  of  civil  precedure;  and  it  is 
obvious  they  relate  to  actions  brought, 
and  judgments  rendered  in  the  state 
courts,  and  not  to  those  in  the  courts  of 
the  United  States.  Section  oO.><>  is,  by 
its  terms,  limited  to  judgments  recovered 
in  one  county,  concerning  real  property 
partly  situated  in  another  county:  aiid 
actions  of  tliat  nature  are  authorized  by 
a  preceding  section  of  the  code,  section 
5022.  In  the  Federal  courts,  actions  are 
not  brought  in  counties,  but  in  the  dis- 
trict or  circuit  where  jurisdiction  of  the 
parties  and  subject  matter  may  be  prop- 
erly obtained;  and  throughout  the  terri 
torial  limits  of  that  jurisdiction  their 
judgments  operate  as  liens,  and  actions 
pending  as  constructive  notice,  like  those 
of  state  courts  within  their  appropriate 
jurisdiction.  Similar  statutes  have  re- 
ceived like  construction  elsewhere.  A 
statute  of  the  state  of  Virginia  provided 
that:  **no  lis  pendens  or  attachment 
against  the  estate  ot  a  non-resident,  shall 
bind  or  affect  a  purchaser  of  real  estate, 
without  actual  notice  thereof,  unless  and 
until  a  memoranilum  setting  forth  tht: 
title  of  the  cause,  the  general  objec. 
thereof,  the  court  in  which  it  is  pending, 
a  description  of  the  land,  and  the  name  of 
the  person  whose  estate  is  intended  to  be 
affected  thereby  shall  be  left  with  the 
clerk. of  the  court  of  the  county  or  cor- 
poration in  which  the  land  is  situated, 
who  shall  forthwith  record  the  said  mem- 
orandum in  the  deed  book,  and  index  the 
same  by  the  name  of  the  person  afore- 
said." When  that  statute  was  in  force, 
an  assignee  in  bankruptcy,  brought  suit 
in  the  Federal  court  at  Richmond,  to  set 
aside,,  as  frauduleiit,  a  deed  for  certain 
real  property  in  Petersburgh.  Pending 
the  suit,  a  third  person,  in  good  faith, 
purchased  the  property  from  a  defend- 
ant, pud  paid  full  value  for  it.  without 
notice  of  the  fraud,  or  pending  suit.  The 
court  held  he  took  nothing  by  his  pur- 
chase as  against  the  decree  in  the  Federal 
court,  notwithstanding  no  lis  pendens 
was  filed  or  recorded  as  required  by  the 
Virginia  statute.  Riitlienrlen  v.  Wolf, 
1  Hughes  (U  S.).  78.  In  the  case  of 
Wilson  V.  Hejlen.  81  Ind.,  So.  it  appeared, 
that  during  tlie  pendency  of  a  suit  in  the 
Federal  coUrt  to  reform  a   mortgage   so 
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as  to  embrace  a  tract  of  land  not  described 
in  it,  and  foreclose  the  mortgage  when  so 
reformed.  Wilson  purchased  the  land, 
which  was  situated  in  a  county  where 
the  Federal  court  did  not  sit,  and  where, 
upon  the  records,  the  title  was  in  the 
name  of  his  grantor,  and  no  encumbrance 
of  the  land  appeared  oY  record.  His  pur- 
chase was  made  in  good  faith,  for  value, 
and  without  actual  notice  of  the  mistake 
in  the  mortgage,  or  the  pendency  of  the 
suit  to  reform  and  foreclose  it.  Subse- 
quently, the  court  decreed  reformation  of 
the  mortgage.,  and  sale  of  the  property. 
In  an  action  brought  by  Wilson,  who 
was  in  possession  of  the  land,  to  quiet 
his  title  as  against  the  decree  of  the  Fed- 
eral court,  he  relied  on  a  statute  of  Indi- 
ana which  had  not  been  compiled  with, 
similar  in  its  provisions  to  that  of  Vir- 
ginia, heretofore  mentioned;  but  the  court 
decided  against  him,  holding  that  the 
statute  had  "no  effect  upon  suits  in  the 
United  States  courts."  And  in  Magus 
V.  C<nuU,  51  Cal.,  478.  it  was  held,  that 
the  clause  of  the  practice  act  of  that 
state,  "relating  to  the  filing  of  a  lis  pen- 
dens does  not  apply  to  suitors  except  in 
the  state  courts." 

It  follows  that  the  judgments  recov- 
ered against  the  defendant  Railroad 
Company,  while  the  suit  was  pending 
in  the  Federal  court  to  foreclose  the 
mortgage  embracing  the  property  which 
it  is  ought  to  subject  to  their  payment, 
created  no  lien,  nor  gave  any  right  or 
remedy  to  those  creditors  ^hat  can  now 
be  enforced  or  be  made  effectual  against 
the  property.  But  Fox,  whose  judgment 
was  recovered  prior  to  the  commence- 
ment of  that  suit,  and  who  was  not  made 
a  party  to  it,  occupies  a  different  posi- 
tion, and  is  not  without  remedy,  unless 
it  is  to  be  denied  upon  some  other 
ground.  The  nature,  as  well  as  the  ex- 
istence of  that  remedy,  is  well  settled. 
It  is  the  duty  of  a  mortgagee  to  make  all 
persons  who  appear  of  record  to  have  a 
lien  upon  or  interest  in  the  mt)rtgaged 
premises,  parties  to  his  action  of  fore- 
closure, and  if  he  does  not,  their  lied 
or  interest  remains  unaffected  thereby; 
and  any  such  encumbrancer,  whether 
prior  or.subseqUent  to  the  mortgage,  who 
has  not  been  made  a  part}',  may  main- 
tain action  to  enforce  his  lien,  and  have 
a  re-sale  of  the  property  for  that  purpose; 


if  a  subsequent  encumbrancer,  he  is  only 
entitled  to  have  applied  to  the   payment 
of  his  claim  such  part  of  the  procecKls 
of  the  re-sale  as  may  be  necessary,  which 
remains  after  the  payment  of  the  prior 
encumbrance  and  costs,  and  if  nothing 
so  remains  he  cannot  recover  costs;  but 
he  is  not   required,   as   a    condition    of 
his  right  of   re-sale,   to   first    pay    such 
prior  encumbrance.     The    purchaser  at 
the  first  sale  takes  the  title  of  the  mort- 
gagor aud  mortgagee,  and   may,  for  his 
protection,  be  subrogated  to  the  rights  of 
the  latter  to  the  extent  of  the  purchase 
money  paid.  Frische  v.  Kramer,  16  Ohio, 
126,   139;  Myefs  v.   Hewitt,    Ibid,   449; 
Cliilds    v.    Childs,    10    Ohio    St.,    339; 
Stewart    v,   Johnson,    30    Ohio  St..  24; 
Hollinger  v.  Bates,   43  Ohio    St.,    437: 
Vanderkemp  v.  Shelfati,  11  Paige,  28. 

But,  it  is  contended  the  remedy  cannot 
properly  be  enforced  in  this  case,  because 
the  Railroad  Company,  when  the    judg- 
ment   was    recovered    against  it,  was  a 
public  agency  whose  property  was  essen- 
tial to  the  exercise  of  its   franchise,  and 
the  discharge  of  those  duties  it   had  as- 
sumed toward  the  public ;  and  the  Rail- 
way Company  holds  the  property,  it  is 
claimed,  impressed  with  the*  same  pub- 
lic trust,  and  secured  by  the  same  right 
of   exemption.     There    are    authorities 
which  maintain  the  general  proposition, 
that  the  real  property    of   cor|>orations 
classed  as  public  agencies,  such  as  rail- 
road companies,  which   is   essential   to 
the  exercise  of  their  corporate  franchise, 
and  the  performance  of  their  duties  to 
the  general  public,  cannot  be  sold  on  ex- 
ecution,   without    statu  ory    authority: 
and.  further,  that  a    part    only    of   tbe 
property  of  such  a  corporation  cannot  be 
so  sold,  when  the  sale  would  practically 
destroy,  or  seriously  impair  the  uses  and      i 
value    of  the    remainder.      Concedinjr. 
however,   that  considerations  of  public 
policy,  or  the  peculiar  nature,  uses,  and 
incidents  of   property   owned  by    such      ' 
qtiasi  public  corporations,  forbid  the  sale, 
upon  execution  of  the  whole  or   parts 
of  the  property,  with,    or-  without  the 
corporate  franchise,  it  does   not    follow 
that  a  lien  upon  it  may  not  be  created  by 
the  recovery  of  a  judgment  against  the 
corporation,  which  may  be  preserved  in 
some  mode,  and  enforced  by  some  ap- 
propriate proceeding.  If  it  could  not  be.     ' 
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it  is  evident  the  purposes    of  the    cor- 
poration would  generally,  if  not  always 
fail;  for  ordinarily,  in  conducting  its  bus- 
iness,   it  becomes  necessary  to  contract 
debts  and  incur  obligations,  and  it  being 
uuvicrstood  the  creditor   has   no    means 
of  enforcing    payment,  the    corporation 
could     obtain      no     credit.       As      said 
by  Gholson,  J..in  Coe  x.  Railroad  Co.,  \Q 
Ohio  St.,  372.  *'  It  may  be  true  that  a  rail- 
road corporation  holds  its  property,  in  a 
certain  sense,  as  a  public  trust,  to  answer 
the   purposes  of  a  public  highway,  the 
transportation  ol  persons  and  property. 
But  it  is  consistent  with  that  public  trust 
to  contract  obligations.    Indeed,  the  very 
exercise  of  the  trtisl  necessarily  involves 
obligations   to  individuals,  and  to  meet 
those   obligations,  the  property   of    the 
corporation  must,  in  some  form,  be  liable. 
The  question  is  in  what  form  ?     Shall  it 
be  in  the  ordinary  legal  form  applicable 
to  the   property  of  individuals,  or  shall 
peculiar  rules  be  introduced,  which  may 
have  the  effect    to   delay   creditors,  and 
operate  as  a  shield  to  protect  property 
from  their  ju.st  demands?"     The  court, 
in  that  case,  distinguishes  between  the 
franchise  of  being  a  corporation,  which, 
it  is  said,  properly  speaking,  is  a  franchise 
of  the  incorporators,  and  the  franchise  to 
operate  the  road  and  make  profits  there- 
from; and  holds  that  the 'former  cannot 
be  conveyed  or  sold,  while  the  latter  may 
be.      And    with    respect    to    the  prop- 
erty of  the  corporation,  after  it  has  been 
mortgaged,  and  the  respective  rights  of 
the  mortgagee,  and  subsequent  lien  hold- 
ers, it  is  said:     "The  property  must  be 
subject  in  some  form  to  the  just  claims 
against  the  party  subsequently  arising, 
and  this  will   frequently  and  necessarily 
lead  to  interruption  and  disappointment 
in   a  prior  arrangement,  as  to  the  time 
within  which  it  is  to  be  performed;"  and, 
further,  that  the  company  "could  not  by 
its  own  act  exempt  from  the  claims  of  its 
creditors  any  part  of  its  property,"  nor 
could  the  mortgagee  "object  to  the  crea- 
tion of  other  legal  liens  upon  the  prop- 
erty embraced  in  the  mortgage."  In  Lane 
V.  Baughnian,  17  Ohio  St ,  642,  it  is  held, 
that  "the  remedy  of  a  judgment  creditor 
of  a  railroad  company,  where  its  property 
is  encumbered  by  mortgage,  is  in  equity 
to  subject  the  interest  of  the  mortgagor 
to  the  payment  of  the  judgment,  except 


where  his  claim  is  such  as  to  entitle  him 
to  have  it  paid  out  of  the  earnings  of  the 
company,  when  his  appropriate  remedy  is 
to  subject  the  earnings  to  its  payment." 
And  this  court  held  in  Railroad  v. Lawton^ 
Ohio  St.,20401,that-a party  who  has  a  lien 
on  a  specific  part  only  of  the  property  of  a 
railroad  corporation,  is  not  entitled  to  a 
sale  of  such  part  where  the  sale  will  have 
theeffect  to  break  the  continuity  of  the  road 
and  interfere  with  the  public  interests. 
The  lien  asserted  in  that  case  was  in  the 
nature  of  a  vendor's  lien  on  a  piece  of 
land  used  for  the  company's  roadway. 
Speaking  of  the  lien  holders'  remedy  in 
such  case.MclLVAiNE  J.,says:  "Thepublic 
has  and  can  have  no  right  which  springs 
from  an  act  of  injustice  to  the  defendant 
in  error.  Its  only  right  is  to  preserve 
the  continuity  of  the  road,  of  the  line  of 
public  travel  and  transportation.  And 
this  right  is  as  well  subserved,  if  the 
ownership  and  management  of  the  high- 
way be  in  the  hands  of  one  party  as 
another.  Hence  the  public  has  no  inter- 
est impaired  by  a  sale  of  the  whole  line." 
And,  "because  a  part  may  not  be  sold  on 
account  of  the  paramount  right  of  the 
public  to  keep  the  highway  intact,  a 
necessity  arises,  in  order  that  justice  may 
be  done  to  the  defendant  in  error,  to  de- 
cree a  sale  of  the  whole  line  of  the  road 
to  satisfy  his  lien.  And  this  is  the  only 
mode  in  which  the  rights  and  interests 
of  otlrer  parties,  either  as  owners  or  lien 
holders  upon  the  road,  can  bt  protected, 
and  their  property  or  security  .saved  from 
absolute  destruction." 

In  general,  the  liability  of  property  for 
the  owners'  debts,  except  in  so  far  as 
there  are  express  legal  exemptions,  is  as 
unlimited  as  the  power  of  disposition, 
which  is  an  inseparable  incident  of  own- 
ership, when  there  is  no  legal  disability; 
for  tlie  incurring  of  iudebtednej^s  for  the 
payment  of  which  the  property  may  be 
taken,  is  but  a  mode  of  disposition  by 
the  owner.  Under  our  laws  railroad  com- 
panies are  authorized  to  appropriate  lands 
for  their  road  way  s,depots,  workshops, and 
for  various  other  uses,  and  to  acquire  by 
purchase  or  donation  any  lands  in  the 
vicinity  of  the  line  of  the  road,  or  through 
which  it  passes,  deemed  necessary  or  con- 
venient for  the  right  of  way,  or  that  may 
be  granted  to  aid  in  the  construction  of 
the  road;  and  to  hold  and  convey  the 
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same  in  such  maimer  as  the  directors 
may  prescribe.  Revised  Statutes,  3281, 
3282.  And  that  the  lien  of  a  judgment 
may  attach  to  such  property,  as  it  does 
to  that  of  an  individual,  is  distinctly  rec- 
ognized  in  the  legislation  of  this  state. 
Thus  it  is  provided  by  section  8398,  of 
the  Revised  Statutes,  that  the  lien  of  cer- 
tain mortgages  and  deeds  of  trust  exe- 
cuted by  the  company,  shall  be  postponed 
to  the  lien  of  judgments  recovered  against 
the  company  for  labor  thereafter  per- 
formed for  it,  or  material  or  supplies 
thereafter  furnished  to  it,  or  for  damages, 
or  losses,  thereafter  sustained  by  the  mis- 
conduct of  its  agents,  or  in  actions 
founded  on  its  contracts  or  liability  as  a 
common  carrier  thereafter  made  or  in- 
curred. And  the  sub.sequent  and  sup- 
plemental sections  point  out  the  mode  of 
enforcing  the  lieu  of  the  judgment  and 
preserving:  its  priority.  Section  8516-35, 
declares  that  if  one  company  owning  a 
railroad  jointly  with  another  company, 
shall  refuse  to  pay  its  part  of  the  costs  of 
making  necessary  additions  and  improve- 
ments as  directed  by  the  statute,  judg- 
ment may  be  recovered  therefor,  which 
"shall  be  a  valid  lien  upon  the  interests 
of  the  party  so  in  default  in  said  railroad 
or  part  of  railroad  owned  jointly  as  afore- 
said, and  such  interest  may  be  sold  at 
public  sale  as  in  other  cases  upon  execu- 
tion," and  the  purchaser  shall  enjoy  "all 
the  rights,  privileges,  and  franchises 
which  were  exercised  or  enjoyed  by  the 
company  owning  the  same  at  the  time  of 
the  sale."  Other  instances  may  be  found 
in  sections  3299,  5866,  6449.  By  section 
5375,  of  the  Revised  Statutes,  a  judg- 
ment is  made  a  lien  on  all  the  lands  of 
the  debtor,  and  any  vested  interest  he 
may  have  in  lands,  situated  in  the  county 
where  the  judgment  is  rendered,  either 
from  the  first  day  of  the  term  of  the 
court  at  which  it  is  rendered,  or  from  the 
day  of  its  rendition.  And  we  are  of  theopin- 
ion.that  judgments  recovered  against  rail- 
road corporations  become  liens  upon 
their  real  property  situated  in  the  county 
wliere  rendered,  and  that  lands  owned  by 
such  corporations  for  their  roadways, 
rights  of  way,  depots,  and  other  purposes 
must  he  rej^arded  as  property  of  that 
character,  and  subject  to  such  liens.  We 
are  also  of  the  opinion,  that  while  the 
judgment  creditor  may  not,  except  as  au- 


thorized by  statute,  sell  on  execution  the 
property  to  which  his  lieu  attaches,  sep- 
arate from  the  franchise  of  the  company, 
nor,  when  it  is  part  only  of  the  corporate 
property  and  is  necessary  in  connection 
with  the  balance  of  the  property  to  en- 
able the  company  to  accomplish  the  par- 
poses  of  its  organization,  and  perfonn 
the  duties  it  owes  to  the  public,  or  its 
sale  will  materially  impair  the  uses  and 
value  of  the  balance'  of  the  property,  he 
may  by  a  proceeding  in  equity,  to  which 
all  persons  interested  are  made  parties. 
enforce  his  lien  bv  subjecting  the  whole 
of  the  property  and  franchises  of  the 
corporation  to  sale. 

The  pleadings  do  not  seem  to  have 
been  drawn  with  this  view  of  the  case: 
the  property  is  not  adequately  described 
in  the  petition,  or  cross  petition  of  Fox; 
but  such  description  is  supplied  by  the 
answer  of  the  Railway  Company.  Then, 
the  recovery  of  Fox*s  judgment  was 
subsequent  to  to  the  record  ot  the  mort- 
gage under  which  the  former  sale  was 
had,  and  it  appears  the  proceeds  were  in- 
sufficient to  pay  the  indebtedness  secured 
by  it ;  and,  as  it  is  not  shown  that  the 
claim  on  which  the  judgnieiit  was 
rendered  was  such  as  to  entitle  it  to  pri- 
ority over  the  mortgage,  the  latter  must 
be  treated  as  the  superior  lien,  and  en- 
titled to  receive  the  unpaid  balance,  out 
of  the  proceeds  of  any  sale  of  the  prop- 
erty that  may  be  had  at  the  instance  of 
Fox,  before  any  part  can  be  properly  ap- 
plied on  his  judgment.  The  holder  of  the 
mortgage,  or  of  the  indebtedness  secured 
by  it,  is  therefore  a  necessary  party,  but 
as  he  can  only  be  interested  in  the  dis- 
tribution of  the  proceeds  of  the  sale,  it 
will  be  sufficient  if  the  party  is  brought 
in  before  that  takes  place.  The  presence 
of  the  party  is  notnecessar>'  before  the  de- 
cree of  sale.  Itmay  turn  out  that  the  re-sale 
will  produce  no  more.  i\or  even  enough 
to  pay  the  balance  of  the  mortgage  debt; 
but.  whether  a  suitor's  remedy  promises 
to  be  productive  of  beneficial  results,  or 
not,  is  for  his  consideration ;  the  court  is 
concerned  only  with  his  rijjhts.  The 
judgment  rendered  by  the  circuit  court 
against  Fox  is  reversed,  and  the  cause 
will  be  remanded  for  a  decree  in  his  favor 
in  accordance  with  this  opinion.  Ij* 
other  respects  the  judgment  is  affinn^^- 

(To  appear  in  52  Ohio  St.) 
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Hon.  T.  I.  Gillmer,  of  Warren,  who  has 
bevu  frequently  mentioned  in  connection  with 
the  circuit  judgeship,  and  who  was  requested 
by  the  Trumbull  County  Bar  association  to  be- 
come a  candidate,  has  declined  to  allow  the 
use  of  his  name  for  the  place.  He  had  re- 
ceived many  flattering  expressions  from  Re- 
publicans over  the  district.  There  are  several 
candidates  mentioned. 


Judge  Badger  has  sustained  the  demurrer  of 
the  defendant  in  the  suit  of  John  H.  Coleman 
against  the  0/iio  State  Jonrnat  and  dismissed 
the  case.  Coleman  sued  for  $40,000  damages 
claimed  on  account  of  alleged  injury  to  his  rep- 
utation from  a  publication  of  testimony  in  the 
Jimison  case.  The  court  heM  that  where  the 
testimony  of  witnesses  or  statements  of  in- 
terested parties  in  a  criminal  prosecution  are 
published  in  good  faith  by  a  newspaper  as  mat- 
ter of  news,  no  action  will  lie  in  libel,  even 
though  such  statements  prove  unfounded  in 
fact 


The  supreme  court  Ijanded  down  a  decision 
this  week  in  the  case  of  the  city  of  Cincinnati 
against  the  trustees  of  the  sinking-fund,  which 
prevents  the  city  from  issuing  refunding  bonds 
to  the  amount  of  ^^,000,000.  A  short  time  ago 
a  syndicate  offered  to  buy  that  amouut  of 
bonds  bearing  8.05  per  cent  interest  and  due  in 
li)l5,  provided  the  city  would  bind  itself  to  pay 
liotli  principal  and  interest  in  gold  The  case 
was  begun  in  common  picas  court,  the  city  en- 
joining the  trustees  from  issuing  the  Ixiuds. 
The  circuit  court  afHrming  the  decision  and 
the  judghieut  of  the  supreme  court  is  final. 
No  syllabus  was  issued. 


Kntered  at  the  Postoffice,  Norwalk,  Ohio,  as  second 
class  matter. 


S.\TURDAV,  AUG.  3.  ISUi. 


COMMUNICATIONS  SOLICITED. 

CofitritmtionSf  iiepus  of  news  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
on  legal  topics^  or  discussions  upon  points  oj 
interest^  as  well  as  important  decisions^  are 
solicited  from  members  of  the  bar  and  those 
interested  in  legal  proceedings. 


The  suit  of  Benjamin  Kingsborough  against 
William  V.  Tousley,  of  Cleveland,  was  filed  in 
i  the  supreme  court  Thursday  by  Estep,  Dickey, 
Carr  &  Goff.  In  1878  Tousley  recovered 
judgment  for  f  14^180  and  costs  on  a  promis- 
sory note  in  the  justice  court  At  that  time 
Kingsborough  was  a  resident  of  Illinois. 
Subsequently  he  returned  to  Cleveland  and 
suit  was  brought  iu  common  pleas  court 
to  recover  the  amount  awarded  by  the  jus- 
tice court  Kingsborough  set  up  the  defense 
that  he  was  a  non-resident,  removed  from  the 
jurisdiction  of  the  justice  court,  but  the 
common  pleas  court  awarded  Tousley  a  verdict 
of  $289,  and  the  circuit  court  affirmed  the 
judgment    - 


668 


OHIO  LEGAL  N^Wa 


The  supreme  court  of  Minnesota  holds  that 
an  agent  is  not  entitled  to  renewal  commissions 
under  a  contract  terminated  by  the  company 
for  cause.  The  case  ia  that  of  Jacobson  v.  Con- 
necticut Mutual  Life  Insurance  Company,  The 
case  w  as  decided  by  Chief  Justice  Start.  The 
syllabus  is  as  follows  :  *'A  certain  contract  be- 
tween the  parties  hereto,  whereby  the  plaintiff 
was  employed  as  the  general  agent  for  the  de- 
fendant,  and  N^as  to  receive  certain  renewal 
commissions  as  a  part  of  his  compensation 
for  his  services  as  such  agent ;  construed  and 
held  that  he  is  not  entitled  to  such  commissions 
on  renewal  premiums  paid  after  the  termina- 
tion of  his  agency  for  cause." 

The  supreme  court  at  Jefferson  City,  Mo.,  in 
affirming  the  decision  of  a  lower  court^  has 
rendered  a  decision  important  to  railroads.  The 
decision  in  effect  is  that  cars  in  transit  between 
states  can  be  attached.  Two  years  ago  the 
Southern  Grain  company  had  a  claim  against 
Hatch  &  Cramm,  and  brought  suit  in  the  circuit 
court  and  attached  a  car  load  of  lard  owned  by 
Hatch  &  Cramm,  which  was  made  up  in  a 
freight  train  on  the  tracks  of  the  Missouri,  Kan- 
sas and  Texas.  The  railway  company  claimed 
that  the  car  was  in  transit,  and  could  not  be 
attached  because  a  railroad  was  a  common  car- 
rier, and  that  after  a  train  was  made  up,  to  set 
out  a  particular  car  would  delay  traffic  and  be 
a  violation  of  the  interstate  law.  The  lower 
court  decided  the  car  might  be  attached,  and 
the  supreme  court  has  affirmed  that  decision. 


BOOKS  RECEIVED. 


American  Electrical  Cases,  vol.  IIL  pp.  xxi. 
893.  Published  by  Matthew  Bender,  Albany, 
N.  Y. 

Three  volumes  of  this  excellent  series  have 
aow  appeared  within  less  than  a  year.  The 
present  volume  contains  110  cases,  selected 
from  those  decided  between  July  1, 1889  and 
January  1,  1892.  During  this  time  many  inter- 
esting questions  arose,  which  are  discussed  in 
these  opinions.  To  illustrate  this :  Ten  of 
them  relate  to  the  interference  of  stronger 
with  weaker  electrical  currents,  involving  the 
questions  of  induction  and  conduction  and  the 
reciprocal  rights  and  duties  of  different  users 
of  electricity ;  while  eighteen  relate  to  the 
rights  of  owners  of  land  abutting  on  highways 
as  against  electrical  companies  occupying  the 
streets. 

There  are  valuable  notes  upon  these  as  well 
as  upon  other  subjects.    Indeed,  the  notes  are 


a  useful  feature  of  the  series,  not  so  much  per- 
haps, on  account  of  their  length,  although 
there  are  quite  exhaustive  ones  upon  promi- 
nent topics,  as  because  they  furnish  cross 
references  which  greatly  facilitate  the  use  of 
the  volumes.  Many  cases  not  reprinted  in  fall 
are  also  abstracted  in  notes. 

We  are  especially  pleased  with  the  index, 
upon  which  much  labor  has  evidently  been 
bestowed,  and  with  excellent  result.  It  is  a 
combination  of  index  with  digest,  arranged 
with  a  view  to  showing  at  a  glance  what  the 
volume  contains  upon  any  given  topic  It 
could  hardly  be  bettered  in  plan  or  execution. 

The  mechanical  work  is  fine.  Paper,  type 
and  plate-work  are  of  the  best,  and  the  makeap 
is  all  that  could  be  desired.  In  one  particular 
we  note  an  improvement  The  two  preceding 
volumes  were  rather  bulky ;  in  this,  though  it 
contains  practically  the  same  number  of  pages 
the  publisher  has,  by  using  an  almost  imper- 
ceptibly thinner  paper,'quite  materially  dimin- 
ished the  thickness  of  the  whole  book,  and 
improved  its  appearance. 

The  importance  of  keeping  in  tonch  with 
the  growth  and  development  of  the  law  of 
electricity  can  hardly  be  oyerestimated  and  the 
lawyer  in  general  practice  desiring  to  keep 
abreast  of  the  times  cannot  get  along  without 
the  American  Electrical  Cases. 


SUPREME  COURT  OF  OHIO. 
Official  Recoid  of  Proceedings. 


New  Cases. 

New  cases  filed  in  supreme  court  since  July 
23,1895: 

4648.  The  Village  of  New  Lisbon  v.  Ralph 
Elliott  Error  to  the  circuit  court  of  Colum- 
biana county.  R.  W.  Tayler,  A.  A.  Ramsey; 
C.  P.  Rathwell. 

4649.  Caroline  Tx  Plessner  et  al.  v.  Joel  M. 
Gloyci  et  al.,  executors,  etc.  Error  to  the 
circuit  court  of  Lucas  county.  [.  M.  &  W.  F- 
Brown ;  Waite  &  Snyder,  Wm.  H.  Tucker. 

4650.  Board  of  Trustees  of  the  Ohio  SUte 
University  v.  Henry  P.  Polsom  et  aL  Error 
to  the  circuit  court  of  Pickaway  rounty.  Har- 
rison, Olds  &  Henderson. 

4651.  The  Ohio  Parmera'  Insurance  Con- 
pany  v.  Joel  Danison.  Error  to  the  drcxA 
court  of  Perry  county.  Xrce  EUiptt,  Don^^ 
Spencer  &  Donahue. 

4652.  Maverette  G.  Cole  et  al.  v.  Maria  R.  I^ 
Matthews.  Error  to  the  circuit  Court  of  Uf^ 
county.  H.  E.  Hammer,  Tuttic  &  Tuttle; 
Geo.  H.  Shepherd. 


SUPREME  COURT  OP  OHIO. 


4653.  The  Toledo  Electric  Street  Railway 
Company  v.  The  Toledo  and  Maumee  Valley 
Railway  Company.  Error  to  the  circuit  court 
of  Lucas  county.  John  F.  Kumler,  Hurd, 
Brumbach  &  Thatcher ;  Burton  Smith,  King 
&  Tracy. 

4654.  R  Z.  McQuigg  et  al.  v.  Henry  Cullens. 
Hrror  to  the  circuit  court  of  Muskingum 
county.  Durban  &  McDermott,  R  A.  Powel- 
aon ;  T.  J.  McDermott 

4666.  The  N.  Y.,  C.  &  St  U  R  R.  Co.  v.  C  J. 
Cbaffee.  Error  to  the  circuit  court  of  Cuya- 
hoga eounty.  Samuel  E.  Williamson ;  Higby 
&  Saltsman. 

4656.  Larz  Anderson  et  al.  v.  The  City  of 
Cincinnati  by  Prederick  Hertenstein,  Corpora- 
tion Counsel.  Error  to  the  circuit  court  of 
Hamilton  county.  Fred  W.  Hinkle ;  Corpora- 
tion Counsel. 

4657.  Harriets  W.  McAlpin  v.  Alex.  Clark  et 
al.  Error  to  the  superior  court  of  Cincin- 
nati. Matthews  &  Cleveland,  Nelson  Sayler ; 
Paxton,  Warrington  8c  Boutet,  E.  R.  Dona- 
hue. 

4668.  Noah  Aarons  et  al.  v.  Clafflin,  Larrabee 
8l  Co.  Richland  county.  Cummings  &  Mc- 
Bride ;  Jenner  and  Weldon. 

46^.  The  Tuscarawas  Electric  Company  v. 
Lemuel  R.  Anmond.  Error  to  the  circuit 
court  of  Tuscarawas  county.  Neely  &  Patrick,, 
for  plaintiff. 

4636.  Fredericka  Ham  v.  Charles  P.  Kunzi. 
Error  to  the  circurt  court  of  Franklin  county.' 
G.  J.  Marriott  &  P.  M.  Marriott,  for  plaintiff. 
Rathmet,  Dyer  &  Webb,  for  defendant 


[Supreme  Court  of  Ohio.] 

Row  ST  AL.  V.  Row,  BY    HBR    NEXT  PriBND. 

An  action  to  recover  property  J>elonging  to  an 
imbecile,  must  be  brought  by  guardian  and 
not  by  a  next  friend. 

(Decided  June  18,  1895.) 

Error  to  the  circuit  court  of  Perry 
county. 

The  petition  in  the  comn^on  pleas 
averred  that  6n  May  19,.  1891,  Philip 
Allen,  who  is  made  a  defendant,  was  duly 
appointed  and  qualified  as  guardian  of 
said  Ellen  Row,  that  on  the  18th  day  of  Jan- 
uary, 1890,  §aid  Jerome  Row  and  Lucy 
Row,  his  wife,  obtained  from  said  Ellen 
Row,  aged  eig^hty  years,  a  large  part  of 
her  property  without  consideration  and 
in  fraud  of  her  rights,  that  on  other  days 
named,  other  property  was  fraudulently 
obtained,  that  she  is  an  imbecile  and  wa3 
so  at  the  time  of  such  conveyances,  that 
her  said  guardian,  upon  written  request, 
refuses  to  begin  an  action  to  recover  said 
property,  and  that  therefore  this  action 


is  brought  in  the  name  of  said  Ellen 
Row  by  Susannah  Dorsey,  who  prose- 
cutes the  suit  for  Ellen  Row,  an  imbecile, 
as  the  next  friend  and  only  child  of  said 
Ellen  Row.  The  common  pleas  sustained 
a  demurrer  to  this  petition  for  the  reason 
that  the  plaintiff  had  no  capacity  to  bring 
the  action,  and  rendered  judgment  in 
favor  of  defendants.  This  judgment  was 
reversed  by  the  circuit  court.  A  peti- 
tion in  error  was  thereupon  filed  in  this 
court,  seeking  to  reverse  the  judgment 
of  the  circuit  court. 

Ferguson  &  Johnson  and  H,  D.  Cock- 
ran,  for  Plaintifis  in  Error. 

Charles  Hoy,  for  Defendant  in  Error. 

By  the  Court. 

The  action  should  have  been  com- 
menced and  prosecuted  by  the  guardian 
of  Ellen  Row.  Revised  Statutes,  section 
4998.  In  case  of  the  refusal  of  the  guar- 
dian to  bring  the  action,  he  should  be  re- 
moved and  another  guardian  appointed. 
Upon  motion  and  showing  that  a  guar- 
dian is  neglecting  to  bring  an«  action  to 
recover  the  property  of  his  ward,  the 
probate  court  ^ould  remove  such  guar- 
dian and  appoint  another  who  would 
bring  the  proper  action.  It  cannot  be 
tolerated  that  the  rights  and  property  of 
an  imbecile  should  be  controlled  by  a 
next  friend,  in  opposition  to  the  wishdi 
of  the  guardian. 

The  guardian  is  responsible  to  the 
court  for  his  conduct,  but  the  next  friend 
is  responsible  to  nobody.  The  judgment, 
of  the  court  pi  common  pleas  was  right, 
and  the  circuit  court  erred  in  reversing  it 
The  judgment  of  the  circuit  court  is  re- 
versed, and  that  of  the  common  pleas  af- 
firmed. 

(To  appear  in  52  Ohio  St. ) 


[Supreme  Court  of  Ohio.] 

CiTV'DF  Cincinnati  v.  The  Cincinnati  Gas 
Light  and  Cokb  Company. 

Consirucfion  of  contract— Pt  actical  construe- 
Hon — Mistake  of  law  and  fact— Volun- 
tary payment,  .  \ 

1.  A  contract  binds  a  gas  company  to  furnish 
to  a  city  "such  <^uantity  of  eas  as  may  he  re- 
quired by  the  city  council  lor  public  lamps  at 
two-thiras   of    the  lowest  averaged  price  at 
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which  gas  shall  or  may  be  furnished  to  private 
iudividuals  in  the  cities  of  New  Orleans,  Balti- 
more, New  York,  Louisville  and  Pittsburg. 
Held^  that  this  means  the  lowest  cash  price  in 
each  city,  averaged  by  adding  together  such 
lowest  cash  prices,  and  dividing  the  amount  by 
five;  two-thirds  of  the  quotient  will  be  the 
price  to  be  paid  by  the  city  to  the  gas  company 
under  the  contract. 

2.  The  practical  construction  placed  upon  a 
contract,  in  the  performance  thereof,  by  the 
parties  who  made  it,  should,  in  case  of  doubt, 
nave  great  weight  in  its  construction  by  courts; 
but  the  construction  placed  upon  such  contract 
by  the  successors  of  those  who  made  it,  or  by 
public  officers,  is  entitled  to  much  less  weight. 

3.  A  payment  made  by  reason  of  a  wrong 
construction  of  the.terms  of  a  contract,  is  not 
made  under  a  mistake  of  fact,  but  under  amis- 
take  of  law,  and  if  voluntary  can  not  l)e  re- 
covered back. 

4.  A  payment  made  "upon  condition  that  it 
shall'in  no  respect  affect  any  claim  b^  either 
part}^  concerning  any  matter  now  in  dispute  in 
relation  to  the  proper  construction  of  the 
clause  in  the  contract  with  regard  to  the  charge 
for  gas,"  is  voluntary,  and  cannot  be  recovered 
back. 

(Decided  June  2d,  189r^.) 

Error  to  the  circuit  court  of  Hamil- 
ton county. 

The  Cincinnati  Gas  Light  and  Coke 
company  brought  its  action  in  the  court 
of  common  pleas  of  Hamilton  county 
against  the  city  of  Cincinnati  to  recover 
for  gas  furnished  to  the  city  for  the 
months  of  May  and  June,  1890,  amount- 
ing to  over  $23,000.00.  The  city  in  the 
answer  avers  that  the  bills  for  gas  for  said 
two  months  are  incorrect  and  grossly  ex- 
cessive, and  therefore  payment  is  refused. 
'  By  way  of  cross-petition  the  city  alleges 
'  that  bills  previously  rendered  and  paid 
within  six  years,  were  incorrect  and  ex- 
cessive, and  that  by  mistake  of  fact  the 
city  paid  monthly  amounts  largely  in  ex- 
cess of  what  was  due.  For  such  excess, 
amounting  to  $364,300.00,  the  city  prays 
judgment. 

The  gas  company  denied  the  aver- 
ments of  the  cro.ss-petition  of  the  city. 

A  jury  was  waived  and  the  case  sub- 
mitted to  the  court,  on  consideration 
whereof  the  court  found  in  favor  of  the 
gas  company  for  the  full  amount  claim- 
ed, and  against  the  city  on  its  cross-peti 
tion. 

A  motion  was  filed  for  a  new  trial, 
which  wasoverruledand  judgment  render- 
ed in  favor  of  the  gas  company,  to  v/liich 


the  city  excepted.  A  bill  of  exceptions 
was  taken  containing  all  the  evidence  and 
petition  in  error  filed  in  the  circuit 
court.  On  hearing  the  circuit  court 
affirmed  the  judgment  of  the  common 
pleas.  Thereupon  a  petition  in  error  was 
filed  in  this  court  by  the  city  to  reverse 
both  judgments  below. 

Frederick  Hertenstein  and  W.  H, 
Whitiaker,  for  Plaintiff  in  Error. 

Paxton  &  Warringion,  li,  A.  Fttrgu- 
son,  and  Ktitredge  &  Wilby^  for  Defend- 
ant in  Error. 

BURKET,  J. 

This  case  was  orally  argued  before  the 
second  division  of  the  court,  and  there 
being  a  .silent  difference  of  opinion,  the 
case  was  reserved  to  the  full  bench,  and 
carefully  considered  upon  the  record  and 
printed  briefs. 

In  the  year  1841,  the  city  of  Cincinnati 
granted  to  James  P.  Conover  and  his 
associates  a  franchise  to  use  the  streets, 
lanes,  commons  and  alleys  of  the  city  for 
the  purpose  of  supplying  gas  light.  The 
ordinance  by  which  this  franchise  was 
granted  was,  in  the  course  of  its  passage, 
amended  in  several  respects,  and  as  fi- 
nally passed  the  second  section  reads  as 
follows : 

"  That  in  consideration  of  the  priN-i- 
leges  hereby  granted  to  the  said  Conover, 
his  associates,  their  heirs,  assigns,  and 
successors,  they,  the  said  Conover,  his 
associates,  their  heirs,  assigns,  or  suc- 
cessors, shall  furnish  to  the  city  on  the 
several  streets,  lanes,  commons,  and 
alleys,  in  which  the  leading  or  main  pipes 
for  supplying  the  citizens  with  gas  light 
shall  ^e  laid  and  in  use,  such  quantity  of 
gab  as  may  be  required  by  the  city  coun- 
cil, for  public  lamps,  at  two  thirds  of  the 
lowest  averaged  price  at  which  gas  shall 
or  may  be  furnished  to  private  indi\4du- 
als  in  the  cities  of  New  Orleans,  Balti- 
more,'  New  York,  Louisville,  and  Pitts- 
burg, the  lamp-posts,  connecting  pipes, 
meters,  and  lamps,  being  furnished  by 
and  at  the  expense  of  the  said  city, " 

The  controversy  arises  over  the  proper 
construction  of  so  much  of  this  section 
as  compels  the  gas  company  to  furnish  to 
the  city  such  quantity  of  gas  as  may  be 
required  by  the  city  council  for  public 
lamps,  stl  two-thirds  of  the  lowest  averaged 
price  at  which  gas  shall  or  may  be  fur- 
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nished  to  private  individuals  in  the  cities 
of  New  Orleans,  Baltimore,  New  York, 
Louisville,  and  Pittsbure. 

In  May  and  June,  1890,  there  were  in 
in  New  York  seven  different  companies, 
four  of  which  furnished  gas  to  private 
individuals  at  |1.25,  and  three  at  |1.60. 
In  Pittsburg  there  were  five  companies, 
two  of  which  furnished  gas  at  fl.OO,  one 
at  $1.50,  one  at  fl.SO,  and  one  at  $1.20. 
In  New  Orleans  there  were  two  com- 
panies furnishing  gas  at  |1.85,  and  at 
fS.OO.  In  Louisville  there  were  two  com- 
panies each  furnishing  gas  at  |1.35,  and 
in  Baltimore  there  was  only  one  company 
furnishing  gas  at  |1.25.     . 

The  gas  company  insists  that  a  proper 
construction  of  the  contract  is  to  add  to- 
gether the  seven  prices  in  New  York,  and 
divide  the  amount  by  seven,  and  that  the 
quotient  will  be  the  New  York  price. 
Also  add  together  the  five  prices  in  Pitts- 
burg, divide  the  amount  by  five^  and  the 
quotient  will  be  the  Pittsburp^  pnce.  Also 
add  together  the  two  prices  at  New 
Orleans,  divide  the  amount  by  two,  and 
the  quotient  will  be  the  New  Orleans 
price.  Louisville  has  but  one  price,  and 
Baltimore  but  one.  Then  add  this  New 
York  price,  this  Pittsburg  price,  this  New 
Orleans  price,  the  Louisville  price  and 
Baltimore  price  together,  and  divide 
the  amount  by  five,  and  the  quotient 
will  be  the  "lowest  averaged  price"  of  the 
five  cities. 

The  bills  for  May  and  June,  1890,  weie 
"^nade  out  upon  this  basis,  and  the  gas 
company  insists  that  this  is  the  correct 
construction  of  the  contract.  . 

The  city  did  not  receive  and  pay  for 
gas  under  this  contract  until  the  year 
1866,  but  from  that  date  until  May,  1890, 
the  city  received  gas  under  this  contract 
and  paid  the  bills  of  the  gas  company 
made  out  and  averaged  from  time  to  time 
in  the  same  manner  as  the  bills  in  dis- 
pute. From  1841  to  1866,  the  Conover 
contract  was  kept  alive,  but  gas  was  re- 
ceived and  .paid  for  under  special  con- 
tracts. 

After  the  city  began  to  receive  gas 
under  this  Conover  contract  in  1866,  there 
was  some  question  made  by  the  city  au- 
thorities as  to  the  manner  of  arriving  at 
the  lowest  averaged  'price.  Some  of  the 
gas  companies  allowed  discounts  for 
prompt  payment,  ard  the  city  claimed 


the  benefit  of  such  discounts  in  fixing  the 
lowest  averaged  price.  Robert  Brown 
was  ofiicially  connected  with  the  gas  com- 
pany from  1866  to  1882,  and  he  testified 
that  the  average  was  made  during  all 
that  time  without  taking  into  considera- 
tion the  discounts,  and  that  the  average 
price  was  ascertained  in  the  manner  now 
claimed  by  the  gas  company. 

What  he  said  about  the  matter  is  con- 
densed by  counsel  for  the  gas  company  in 
their  brief,  and  the  same  is  here  adopted 
as  a  fair  epitome  of  the  facts  from  1866 
to  1832,  as  follows: 

*'  After  stating  then  that  it  was  part  of 
his  duty  to  collect  the  bills  against  the 
city,  he  said  he  was  required  to  go  to  the 
city  engineer,  to  the  clerk  and  the  city 
auditor,  before  the  latter  would  approve 
the  bill,  and  then  the  money  was  paid 
by  the  city  treasurer,  and  that  at  various 
times  the  bills  were  disputed  upon  dif- 
ferent grounds.  He  said:  'In  this  par- 
ticular matter  of  discounts  there  were 
several  times  *  *  *  probably  ten  or  a 
dozen  times  *  *  *1  think  it  probably 
arose  in  the  very  first  bill  *  *  *  Mr 
Taten  *  *  *  was  the  city  auditor.  He 
raised  the  question  when  the  first  bill 
was  rendered,  *  *  *  the  bill  was  then 
rendered  for  the  quarter's  term,  *  *  *  he 
raised  that  question  about  the  discount 
and  also  about  the  question  of  lowest 
average.'  After  so  stating,  he  said  this 
question  of  the  lowest  average  was  raised 
at  other  times,  as  ofiicers  changed,  and  oui 
bills  would  be  delayed  in  settlement 
until  they  could  investigate  that  ques 
tion.  He  also  stated  that  the  city  offi- 
cers were  told  what  the  prices  were  and 
these  discounts.  In  some  cases  they  in 
quired  for  themselves.  That  these  in 
quiries  were  so  made,  both  in  the  fivir 
cities  and  at  the  gas  office,  and  ijiforma 
tion  obtained  from  both  sources." 

From  1882  to  1887,  the  situation  re 
mained  about  the  same.  From  Decem 
ber  1887  to  May,  1890,  the  bills  for  gas 
under  the  contract,  were  audited  and 
paid  by  the  city,  and  received  by  the 
gas  company  without  prejudice  to  either 
party  as  to  the  proper  construction  of 
the  contract,  as  shown  by  the  following, 
written  upon  each  bill : 

"The  above  claim' has  been  duly  ap- 
proved by  the  board  of  public  affairs, 
at  the  regular  meeting  of  December  81. 


C72 


OHIO  LEGAL  NEWS. 


1887,  and  its  payment  by  the  comptroller 
authorized  by  them,  upon  condition  that 
it  shall  in  no  respect  affect  any  claim  by 
either  party  concerning  any  matter  now 
in  dispute  in  relation  to  the  proper  con- 
struction of  the  clause  of  the  Conover 
contract  with  regard  to  the  price  of  gas. 

(Signed.) 

"Thomas  G.  Smith,  President, 

"Attest:  D.  W.  Brown,   Cletkr 

Also  by  the  following  receipt  given 
for  the  warrant  received  in  payment  of 
each  bill : 

"  Received  of  the  comptroller  his  war- 
rant for  $10,190.23,  for  gas  consumed 
in  public  lamps  during  the  month  of 
December,  1887,  which  is  accepted  by 
The '  Cincinnatti  Gas  Light  and  Coke 
company,  upon  condition  that  it  shall  in 
no  respect  affect  any  claim  by  either 
party  concerning  any  matter* now  in  dis- 
pute in  relation  to  the  pro])er  construc- 
tion of  the  clause  in  the  Conover  con- 
tract with  regard  to  the  charge  for  gas. 

(Signed.) 

"  The  Cincinnati.  Gas  Light  & 

Coke  Co., 
"  Per  D.  G.  A.  Davenport." 

The  gas  company  claims  that  this 
course  of  dealing,  between  the  city  and 
itself,  furnishes  a  practical  construction 
of  the  contract  by  Which  the  city  is  now 
bound.  The  full  claim  of  the  gas  com- 
pany is,  that  its  construction  is  the  proper 
one,  but  that  if  it  is  not,  then  that  the 
contract  is  ambiguous,  and  that  the  city 
is  bound  by  the  practical  construction  so 
furnished  by  the  course  of  dealing  in  its 
performance  of  the  contract. 

It  is  conceded  by  counsel  for  the  gas 
company,  that  if  the  contract  is  not 
ambiguous,  that  it  must  be  enforced  ac- 
cording to  its  terms,  with  regard  to  the 
cotistruction  heretofore  placed  upon  it  by 
the  parties  in  the  course  of  its  perform- 
ance. 

In  determining  the  rights  of  parties 
under  a  written  contract,  it  is  not  the 
duty  of  a  court  to  seek  for,  or  create 
doubts  and  ambiguities,  but  rather  to 
avoid  them,  and  construe  and  enforce  the 
contract  according  to  its  evident  mean 
iwg.  giving  force  to  every  word. 

When  this   course   is   pursued  in  this 


case,  it  is  clear  that  the  *' lowest  average 
price"  here  means  the  lowest  price  in 
each  city  averaged.  This  is  the  plain 
common  import  of  the  words  used  and 
the  only  reasonable  construction  in  which 
any  force  can  be  given  to  the  word 
**  lowest." 

There  is  no  force  in  the  contention  of 
the  gas  company  that  gas  furnished  tor 
private  individuals,  means  all  the  indi- 
viduals in  the  particular  city,  and  that 
therefore  all  must  be  taken  into  con- 
sideration in  order  to  fix  the  price  in 
such  city.  The  consolidated  company 
of  New  York  furnishes  gas  to  private 
individuals  at  $1.25.  No  other  company 
furnishes  it  at  a  lower  rate.  This  rale 
therefore  fills  the  terms  of  the  con- 
tract, no  matter  if  there  are  other  com- 
panies furnishing  gas  at  the  same,  or  a 
higher  rate. 

There  is  by  far  less  difficulty  in  thus 
construing  this  contract,  than  there 
would  be  in  arriving  at  a  sati^^factory 
conclusion  as  to  the  proper  effect  which 
should  be  given  to  the  course  of  dealing 
which  it  is  claimed  gives  a  practical  con- 
struction to  the  contract.  By  the  epitome 
of  facts  above  taken  from  brief  of  de- 
fendant in  error,  it  appears  that  at  various 
times  the  bills  were  disputed  upon  dif- 
ferent grounds,  and  in  the  receipts  given 
by  the  gas  company  for  the  •  different 
warrants  received  in  payment  ot  bills 
from  December  1887  to  May,  1890,  it  is 
conceded  that  there  is  a  dispute  between 
the  parties  as  to  the  proper  construction 
of  the  Conover  contract.  The  course  of 
dealing  relied  upon  to  e.stablish  a  practi- 
cal construction,  is  therefore  much  more 
ambiguous  than  the  contract  itself,  and 
can  furnish  no  safe  guide  for  a  construc- 
tion different  from  the  words  themselves. 

There  is  some  loosene.ss  of  expression 
in  some  of  the  reported  cases  as  to  what 
course  of  dealing  will  supply  a  practical 
construction.  The  case  of  RobUison  v  C\ 
5. 13  Wall.,  363,  cited  and  relied  upon  in 
Central  Trust  Co,  v.  Wabash  St,  L,  and 
P.  Ry,,  34  Fed.  Rep.,  256,  as  a  case  of 
practical  construction,  is  a  case  involv- 
ing the  admission  of  evidence  as  to  the 
existence  of  a  custom  in  trade,  and  is  not 
at  all  founded  upon  the  doctrine  of  prac- 
tical construction. 

To  have  any  value  as  a  practical  con- 
struction, the  course  of  dealing  should 
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be  uniform,  unquestioned,  and  fully  con 
curred  in  by  both  parties.  A  right 
claimed  by  one  party,  and  from  time  to 
time  denied  or  disputed  by  the  other, 
though  for  the  time  being,  conceded,  can 
not  from  such  concessions,  be  regarded 
as  established.  And' when,  as  in  this 
case,  each  concession  for  over  two  years 
is  coupled  with  an  admission  by  both 
parties  that  the  right  claimed  is  in  dis- 
pute, it  is  clear  that  such  concessions  can 
not  be  used  to  establish  the  right. 

It  is  not  every  captious  doubt  as  to  the 
meaning  of  a  written  instrument,  that 
will  warrant  a  court  in  concluding  that 
the  instrument  is  ambiguous,  and  there- 
fore to  disregard  its  words,  and  seek  the 
intention  of  the  parties  in  the  course  of 
business  growing  out  of  an  attempted 
performance.  - 

The  most  exact  and  skillfully  drawn 
document,  may,  by  able  counsel,  be  so 
construed  as  to  create  what  would  seem 
to  be  reasonable  doubts,  when  in  fact  it 
is  perfectly  clear  to  the  parties,  and, 
aside  from  the  strained  construction  of 
counsel,  also  to  the  court.  In  such  cases 
it  is  the  duty  of  courts  to  disregard  the 
strained  construction  of  counsel^  and  to 
enforce  the  instrument  according  to  the 
reasonable,  plain  and  manifest  intention 
of  the  parties.  Business  does  not  usu- 
ally deal  in  fine  drawn  distinctions,  but 
in  plain  practical  transactions. 

The  reason  of  the  rule  of  practical 
construction  has  its  origin  in  the  pre- 
sumption that  the  parties  to  the  con- 
tract, at  and  after  the  making  thereof, 
knew  what  they  meant  by  the  words 
used,  and  that  their  acts  and  conduct 
in  the  performance  thereof,  are  consistent 
with  their  knowledge  and  understanding, 
and  that  therefore  their  acts  and  con- 
duct show  the  sense  in  which  the  words 
were  used  and  understood  by  them.  In 
such  cases  acts  sometimes  speak  louder 
than  words.  But  the  reason  of  the  rule 
ceases,  when  the  acts  or  conduct  are 
not  those  of  the  parties  who  made  the 
contract,  and  are  not  presumed  to  know 
in  their  own  minds  what  was  in  fact 
meant  by  the  words  used.  The  acts 
and  conduct  of  the  parties  following  after 
the  parties  who  made  the  contract, 
must  in  the  nature  of  the  cgse  be  only 
their  own  construction  of  the  words  ua^ed, 
and  not  an  acting  out  of   (he  under- 


standing of  the  words  bj'  the  parties 
who  used  them.  The  same  is  true  of 
public  officers.  They  may  put  their 
own  construction  upon  the  words  used, 
but  in  so  doing  they  are  not  acting  out 
the  mental  understanding  of  the  sense 
in  which  the  words  were  used  by  those 
who  made  the  contract  or  written  instru- 
ment. 

In  such  ca.ses  the  acts  and  cc  nduct  of 
the  parties  in  the  performance  of  the 
contract,  are  only  their  construction  of 
the  meaning  of  the  words  used,  and  their 
construction  of  words  used  by  others, 
should  not  override  the  construction  to 
be  placed  thereon  bj'  the  courts.  So 
that  while  the  practical  construction  of 
the  contract  by  the  parties  who  made  it, 
is  entitled  to  great  weight,  in  ca.se  of 
of  doubt,  the  construction  placed  thereon 
by  those  who  follow  is  of  much  less 
weight. 

We  think  therefore  that  in  the  case  at 
bar,  there  is  no  such  practical  construe- 
tion  by  the  parties  as  should  change  the 
import  of  the  words  used  in  the  Conover 
contract,  and  that  the  meaning  of  the 
words  is  sufficiently  plain  to  permit  the 
the  court  to  enforce  the  contract 
according  to  the  evident  import. 

The  "lowest average  price,' stipulated 
for  in  the  contract,  entitles  the  city  to 
the  benefit  of  such  discounts  as  are,  or 
may  be  allowed  to  individuals  by  the 
company  in  each  city  furnishing  gas  at 
the  lowest  price.  The  terms  being  once 
settled  and  understood,  the  city  becomes 
a  cash  'paying  customer,  entitled  to  all 
discounts  made  for  cash.  The  delay  in 
payment  since  May,  1890,  was  caused  by 
the  unwarranted  claim  of  the  gas  com- 
pany, and  not  by  the  want  of  cash  on 
part  of  the  city  with  whicl^  to  make  pay- 
ment. Uence  the  city  is  entitled  to  the 
discounts  .since  May  1,  1890. . 

It  is  evident  that  the  question  of 
candle  power  did  not  enter  into  the 
terms  of  the  contract  when  made,  and 
has  not  become  since  injected  therein. 
In  New  Orleans  there  are  two  com- 
panies, one  furnishing  gas  to  private 
individuals  at  $3.70,  and  the  other  at 
$3.00  with  20  per  cent  discount.  The. 
price  certified  to  the  Cincinnati  Gas 
company  by  the  New  Orleans  company, 
wa»  |1.86  instead  of  $8.70..  This  was 
done  by  reason  of  the  increased  candle 
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power  of  the  New  Orleans  company,  but 
defendant  in  error  had  no  knowledge  of 
this  reduction  in  price,  and  the  bills  in 
dispute  were  made  out  with  reference  to 
the  price  of  |1.86,  as  reported  by  the 
New  Orleans  company.  The  company 
which  supplies  gas  to  the  private  indi- 
viduals at  New  Orleans  at  $3.00  with  20 
per.  cent  discount,  making  $2.40  net,  is 
the  one  to  be  considered  in  making  up 
the  "  lowest  average  price  "  in  this  case. 
At  New  York  the  lowest  price  is  $1.25, 
at  Baltimore  $1.25,  at  Pittsburg  $1.00, 
and  at  Louisville  $1.85,  with  five  per 
cent  discount,  making  $1.29^  net. 
These  prices  constitute  the  basis  for 
making  dp  the  bills  for  May  and  June, 
1890,  and  the  same  principle  will  prevail 
as  to  all  bills  for  gas  thereafter. 

The  claim. of  the  city  on  the  cross- 
petition  is  not  allowed,  and  the  judg- 
ment of  the  courts  below  where  correct 
as  to  that  claim,  notwithstanding  the 
stipulation,  that  the  warrant  was  signed 
**  upon  condition  that  it  shall  in  no 
respect  afiect  any  claim  by  either  party 
concerning  any  matter  now  in  dispute  in 
relation  to  the  proper  construction  of  the 
clause  in  the  Conover  contract  with 
regard  to  the  charge  for  gas,"  the  pay- 
ment was  voluntary  and  not  compulsory. 
The  condition  is  that  it  shall  not  affect 
the  claim  of  either  party  as  to  the  proper 
construction  of  the  contract ;  not  that  in 
case  of  a  construction  in  favor  of  the 
city  that  the  gas  company  will  repay  the 
money.  The  right  sought  to  be  saved 
by  this  condition,  is  the  right  as  to  the 
construction  of  the  contract,  and  not  as 
to  the  repayment  of  the  money  after 
the  proper  construction  shrll  ha\'e  been 
settled  and  determined.  If  there  was 
any  mistake  as  to  the  payment  made, 
such  mistake  was  a  mistake  of  law  and 
not  of  fact. 

The  payments  were  also  voluntary, 
and  there  is  therefore  a  double  reason 
why  there  should  be  no  recovery  back. 

The  judgment  of  the  circuit  court  is 
reversed,  and  proceeding  to  render  such 
judgment  as  the  circuit  court  should 
liave  rendered  the  judgtnent  of  the 
common  pleas  court  in  favor  of  the  gas 
light  and  coke  company  on  its  cause  of 
a<*tion  is  reversed,  and  the  judgment 
against  the  city  of  Cincinnati  on  its 
cross-petition  is  affirmed,  and  this  cause 


is  remanded  to  the  court  of  common 
pleas  for  a  new  trial,  upon  the  cause  of 
action  of  «defendant  in  error,  against 
plaintiff  in  error. 

Judgment  reversed. 


Spbar,  J. 

My  interpretation  of  the  contract  is 
that  the  term  "lowest "  means  the  cash 
price  with  discount  deducted.  The 
*•  lowest  average  price "  in  any  city 
would  be  reached  by  adding  together  the 
lowest  cash  price  of  all  the  companies  in 
such  city,  and  dividing  the  amount  thns 
obtained  by  the  number  of  companies. 
The  lowest  average  price  in  all  the  dties 
would  be^  ascertained  by  adding  the 
several  lowest  prices  in  the  five  cities 
and  dividiqg^  by  five.  Two-thirds  of  the 
sum  so  fomid  wou)d  be  the  price  for 
Cincinnati.    ' 

'  But  there  seems  to  be  about  as  many 
interpretations  as  there  have  been  minds 
applied  to  the  problem.  In  such  ca3e  it 
seems  to  me  that  the  construction  given 
by  the  dealings  of  the  parties  is  as  likely 
to  be  right  as  any.  While  not  absolutely 
uniform  the  general  course  of  dealing 
has  been  in  accordance  with  the  judg- 
ment rendered  by  the  trial  court  and 
affirmed  by  the  circuit  court. 

I  think  those  judgments  should  be 
affirmed. 

MiNSHALt,  C.  J.,  dissenting. 

A  diversity  of  opinion  prevails  as  to 
the  proper  construction  oi  the  contract 
between  the  gas  company  and  the  dt>% 
In  view  of  this  apparent  uncertainty  a.s 
to  what  was  meant  by  the  terms  used  as 
to  the  price  at  which  gas  was  to  be  furn- 
ished the  city,  the  construction  that  has 
been  placed  on  it  by  the  parties  during  a 
long  period  of  time,  should  be  now 
adopted  as  the  proper  one.  This  is  in 
accordance  with  the  decided  weight  of 
authority  in  this  court  and  elsewhere. 
To  say  that  the  language  is  plain  and 
should  be  followed,  is  simply  to  say  that 
different  minds  cannot  drawdifterent  con- 
clusions. The  answer  to  this  is  that  in  this 
case  they  have,  and  the  rule  of  construc- 
tion by  the  acts  of  the  parties,  applies,  or 
there  is  no  room  for  its  application  in 
any  case. 

( To  appear  in  52  Ohio  St.) 
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COMltUinCATIONS  SOLICITED. 

Conlrilmiums,  items  of  news  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
on  legal  topics^  or  discussions  upon  points  oj 
interest^  as  well  as  important^  decisions^  are 
solicited  from  members  of  the  bar  and  those 
interested  in  legal  proceedings. 


Mrs.  P.  A.  Wise  of  Mansfield  recentl);  wrote 
the  attorney  general  asking  for  some  informa- 
tion from  "a  master  mind"  in  reference  to  a 
land  deal  in  which  she  seems  to  have  been 
worsted.  The  attorney  generaVs  assistant,  Mr. 
John  Lett,  who  in  the  absence  of  his  chief  looks 
afler  the  correspondence,  wrote  Mrs.  Wise 
suggesting  that  she  consult  some  attorney  in 
her  own  town. 


In  the  common  pleas  court  at  Lisbon,  Tues- 
day, Judge  Billingsly  sustained  the  constitu- 
tionality of  the  law  requiring  firms,  when  the 
membership  is  not  clearly  set  forth  in  the  firm 
name,  to  file  with  the  clerk  of  the  courts  a  cer- 
tificate specifying  the  name  and  residence  of 
each  partner,  and  to  publish  the  same  in  some 
newspaper  of  general  circulation.  So  far  as  is 
known  this  is  the  first  ruling  upon  the  point 
raised  in  the  state. 


At  Cleveland,  Tuesday,  Henry  Du  Lawrence, 
an  attorney,  administered  a  severe  horsewhip- 
ping to  P.  B.  Calhoun,  also  a  lawyer  -and 
notary  public.  The  two  men  have  been  on 
bad  terms  for  a  long  time  smd  some  remarks 
made  by  Calhoun  in  a  justice  court  concern- 
ing Du  Lawrence  started  the  trouble.  Du. 
Lawrence  grabbed  a  riding  whip  and  lashed 
Calhoun  over  the  head  and  shoulders  at  least 
25  times.  A  number  of  women  witnessed  the 
whipping  and  several  of  them  fainted.  Cal- 
houn made  no  attempt  to  defend  himself,, 
though  he  is  a  much  larger  man  than  Du 
Lawrence. 

In  the  damage  suit  of  Lawrence  B.  Parrow 
against  the  Panhandle  Railroad  company,  at  Co- 
lumbus, Judge  Duncan  sustained  the  demurrer 
of  the  defendant  Farrow  sued  for  $20,000,  the 
company  demurring  on  the  ground  that  by  his 
contract  of  membership  in  the  relief  association 
he  had  his  option  either  to  ac^pt  the  benefit 
from  the  association  or  sue  the  cohipany,  but 
that  he  could  not  legally  do  both.  As  Farrow 
accepted  the  benefits  it  was  claimed  that  he  was 
barred  from  collecting  damages.  This  view  was 
sustained  by  the  court,  who  held  that  the  relief 
association  contriict  was  not  against  public  pol- 
icy. Decisions  of  the  supreme  courts  of  Penn- 
sylvania, Indiana  and  Maryland,  and  of  Judge 
Sage  of  the  United  States  circuit  court,  were 
cited  iu  support  of  the  decision.  Judge  Dun- 
can held  that  the  statute  of  1890,  so  far  as  it  un- 
dertook to  prohibit  voluntary  contracts,  such  as 
that  between  Farrow  and  the  association,  was 
unconstitutionaL 
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The  board  of  home  missions,  and  the  board 
of  foreign  missions  of  the  Presbyterian  church 
have  failed  in  the  attempt  to  have  the  assess- 
ment and  taxation  upon  its  property  at  Fifth 
avenue  and  Twentieth  street,  New  York,  for 
the  year  1894  declared  illegal.  A  decision 
given  by  Judge  Beach  in  the  special  term  of 
the  supreme  court,  gives  judgment  for  the  city 
on  demurrer,  with  leave  to  the  missions  to 
amend  the  complaint  The  board  of  missions 
secured  possession  of  the  property  on  April  15, 


Judge  Melhom  has  decided  a  point  of  im- 
mense importance  to  all  oil  operators  in  a  de«> 
cision  at  Pindlay  in  the  injunction  case  of 
C,  Kelly  V.  The  Ohio  Oil  Co,  Kelly  had  ob- 
tained a  valuable  lease  which  the  Ohio  Oil  com- 
pany had  forfeited  and  for  revenge  the  latter, 
a  branch  of  the  Standard,  located  a  series  of 
wells  all  around  the  Kelly  tract  and.  within 
26  feet  of  the  line.  The  unwritten  law  of  oil 
operations  is  not  to  encroach  closer  than 
200  feet  to  the  lines.  Kelly  began  a  suit  to  re- 
strain the  company  from  drilling  so  close  to 
his  property  claiming  that  it  was  simply  a 
scheme  to  drain  the  oil  from  his  lands.  Judge 
Melhorn  decides  that  there  is  no  law  to  pre- 
vent drilling  where  one  pleases  upon  one's  own 
property.. 

A  suit  that  was  recently  entered  on  the  Oak- 
land county  circuit  (Mich.)  docket  brings  up 
at  the  same  time  an  interesting  story  and  a 
legal  nut  hard  to  crack.  The  question  involved 
is  whether  a  wife  can  claim  the  body,  of  her 
husband  after  his  parents  have  buried  it 
Some  two  years  ago  John  Stevens  died  in 
Cleveland,  and  was  taken  to  Troy,  his  old 
home,  for  burial.  His  wife  paid  the  expenses 
of  ^burial,  and  had  him  buried  in  his  father's 
lot  in  Troy,  with  the  understanding  that  half 
the  lot  was  to  be  deeded  to  her  to  erect  a 
monument  The  father,  also  John  Stevens, 
did  not  see  matters  that  way,  however, '  but 
preferred  to  keep  the  lot  in  the  family.  So 
iti' April  last  Mrs.  Stevens,  backed  by  an  un- 
dertaker,  sexton,  grave-digger,  and  a  writ 
of  replevin,  exhumed  the  remains  of  her  hus- 
tiand,  and  took  them  to  Lowell  for  a  second 
burial.  Now  comes  the  father,  ^d  avers 
damages  to  propert}^  wounded  feelings,  etc, 
for  all  of  which  $10,000  would  be  the  ]iroper 
compensation.  He  has  brought  suit  for  that 
amount  for  trespass  against  the  wife,  the 
undertaker,  sexton,  grave-digger,  and  other 
accomplices.  The  case  will  be  tried  next 
mouth. 


1803,  and  made  preparation  to  erect  its  new 
building.  Some  of  the  leases  did  not  expire 
until  May,  1894,  and  in  the  meantime  the  mis- 
sions Ulcere  receiving  the  rents  and  profits  un- 
der the  leases,  which  did  not  expire  until  Mij 
1.  Judge  Beach  says  that  during  the  taxable 
period  the  property  was  not  in  actual  use  bj 
the  board  of  missions,  nor  held  exclnsiwly 
for  the  purposes  of  those  two  corporations, 
but  from  it  they  derived  the  rents,  profits,  or 
income,  and  therefore  are  not  entitled  to  ex- 
emption under  the  act  relative  to  religions 
corporations. 


A  few  weeks  ago  a  jury  in  the  United  States 
district  court  gave  a  verdict  of  $30,000  against 
the  Baltimore  and  Ohio  Railroad  company  in 
favor  of  Charles  Henthome,  who  lost  both  legs 
in  an  accident  A  motion  for  a  new  trial  was 
filed  recently.  Judge  A.  J.  Ricks  annomiced 
that  in  his  opinion  the  verdict  was  too  great 
and  was  largely  based,  he  believed,  on  testi- 
mony to  the  effect  that  the  company  knew  the 
engineer  who  caused  the  accident  to  be  a 
hard  drinker  and  still  employed  him.  judge 
Ricks  stated  that  an  examination  of  the  com- 
pany's pay-rolls  has  revealed  the  fact  that  the 
engineer  was  not  in  the  company's  service  at 
the  time  of  the  accident  Henthome's  counsel 
was  informed  by  the  court  that  if  a  judgment 
of  $15,000,  half  the  amount  awarded  by  the  jnry 
was  accepted,  the  motion  for  a  new  trial  would 
be  overruled.  Judge  Ricks  gave  as  another 
reason  for  his  action  the  fact  that  in  an  adjacent 
court  district  in  the  West,  a  jury  recently  al- 
lowed only  $12,000  damages  in  a  case  exactly 
similar. 


An  unusually  important  and  interesting  case 
is  now  on  its  winding  way  through  the  courts 
of  Ohio. 

Thomas  C.  Kelley,  the  plaintiff,  who  resides 
in  Findiay,  brings  suit  in  equity  against  the 
Ohio  Oil  company  to  enjoin  the  defendants 
from  drilling  and  operating  ten  projected  oil 
wells.  Plaintiff  and  defendant  own  adjacent 
oil  lands  which  they  are  operating,  each  of  said 
tracts  consisting  of  several  hundred  acres. 

There  is  a  custom  prevailing  among  opera- 
tors of  adjacent  lands  %o  keep  their  wells  about 
two  hundred  feet  from  the  line  of  lands,  and 
drill  wells  about  four  hundred  feet  apart,  upon 
the  theor>-  practically  demonstrated  in  the  ex- 
perience of  the  trade,  that  wells  in  their  ordi- 
nary life  exhaust  the  oil  for  a  radius  of  about 
four  hundred  feet  immediately  surrounding, 
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and  that  it  is  necessary  to  keep  the  wells  at 
least  four  hundred  feet  apart  to  avoid  un- 
necessary drilling,  and  prevent  one  well  from 
draining  the  oil  that  would  naturally  and 
properly  come  to  the  other. 

Tht  plaintiff  says  that  the  defendant,  de- 
signing' to  injure  and  destroy  the  oil  value  of 
his  land,  and  secure  oil  that  is  in  his  land,  has 
projected  a  line  of  wells  all  along  the  line  four 
hundred  feet  apart  and  twenty-five  feet  from 
bis  line;  and  he  wants  an  injunction  against 
such  operations. 

The  plaiutifTs  claim  in  brief  is  that  the  de- 
fendants arc  beund  in  law  to  so  use  and  oper- 
ate their  land  for  oil  as  not  unnecessarily  to 
deplete  the  mineral  oil  in  his  land;  and  that  in 
their  contemplated  operations,  instead  of  using 
care  to  avoid  injur}'  to  and  encroachment  on 
his  mineral  rights  and  property,  they  have 
taken  every  possible  means  to  see  how  much 
injury  they  can  do  him ;  and  that  in  so  doing 
they  are  violating  several  fundamental  pi  inci- 
ples  of  law,  not  the  least  among  which  is  that 
every  one  shall  so  use  his  own  property  as  not 
unnecessarily  to  injure  that  of  the  adjoining 
owner. 

The  claim  and  position  of  the  defendants  is 
that  being  the  owner  of  the  land  on  which  they 
propose  to  drill  and  operate  these  wells,  they 
have  a  legal  right  to  locate  and  drill  where  they 
please,  and  get  what  oil  they  can,  so  long  as 
they  confine  their  surface  operations  to  their 
own  land,  without  reference  to  the  effect  of  the 
operation  on  the  adjoining  land,  nor  the  motive 
with  which  they  do  the  act 

Judge  Melhorn'  of  the  court  of  common 
pleas,  granted  a  temporary  injunction  enjoin- 
ing the  drilling  and  operation  twenty-five  f^et 
from  the  line,  or  at  any  point  within  ,two  hun- 
dred feet;  on  motion  of  the  defendant,  he  sub- 
sequently dissolved  the  injunction,  from  which 
order  the  plaintiff  appealed  to  the  circuit 
court  for  the  third  circuit.  Judges  Day  and 
Price  of  that  circuit,  on  the  sixth  instant,  denied 
the  application  of  the  plaintiff  for  an  order 
suspending  the  dissolving  order  pending  the 
appeal,  thus  apparently  sustaining  the  claim  of 
the  defendant,  and  leaving  the  defendant  at 
liberty  to  proceed  and  drill  it^  wells. 

The  case  will  go  to  the  supreme  court,  as  it 
is  one  of  great  importance  to  the  oil  producing 
trade. 

Geo.  H.  Phelps  of  Findlay,  Ohio,  is  attorney 
I  for  the  plaintiff;  and  Hon.  J.  O.  Troup  of  Bowl- 
ing Green,  and  Hon.  John  Poe  of  Findlay, 
Ohio,  represent  the  defendants. 


MOTHER  LOVE. 

It  has  become  fashionable  to  poke  fun  at 
Chicago.  The  great,  busy,  rushing,  hustling 
city  is  made  the  subject  of  no  end  of  friendly 
ridicule,  if  such  term  be  allowed.  Yet  out 
of  Chicago  come  many  lessons  that  deserve 
more  than  passing  notice,  in  fact  are  worthy  of 
study  and  emulation.  It  is  a  Chicago  mother 
who  has  just  given  the  world  an  i  lustration 
of  the  depth  and  intensity  of  a  mother's  love 
that  may  well  lead  timid  manhood  to  fear  for 
the  power  of  the  coming  woman. 

It  was  a  divorce  case  in  which  an  attorney 
asked  the  motner  as  to  the  whereabouts  of  her 
daughter,  whom  the  father  had  not  seen  for 
years,  *  and  it  is  claimed  that  the  discovery  of 
the  daughter  is  the  sole  aim  of  the  father  in 
the  case.  The  mother  declined  to  give  the  de- 
sired information,  when  she  was  informed  by 
the  court  that  she  must  give  it  or  go  to  prison. 
This  mother  did  not  go  into  hysterics  nor 
create  a  scene  in  court,  but  calmly  informed 
the  court  that  she  did  not  regard  the  father  as  a 
safe  guardian  for  the  child  and  could  not  think 
of  placing  her  in  his  power. 

When  again  assured  that  she  must  tell  or  go 
to  jail,  the  mother  asserted  her  readiness  to 
take  her  secret  to  prison  with  her.  The  coun- 
try will  respect  the  opinions  and  rulings  of 
courts  and  clamor  for  the  upholding  of  the 
majesty  of  the  law.  But  there  must  be  a  thrill- 
ing response  to  the  spirit  of  the  mother  and  a 
longing  to  weave  a  laurel  wreath  for  the  love 
that  looks  through  courts  and  cross-examina- 
tions and  criticisms  and  prison  bars  nnd  sees 
only  the  object  of  its  yearning  and  solicitude. 
It  is  a  grand  thought  thdt  there  are  such 
mothers  in  Chicago — if  they  do  put  them  in 
jail.— Cieve/and  Plain  Dealer, 


IT  WAS  AN  OUTRAGE. 

"  I  went  out  fifteen  miles  in  the  country  once 
to  try  a  case,"  said  ex- State's  Attorney  Joel 
Longenecker,  "and  I  took  the  Legal  News 
with  me,  which  contained. a  decision  right  in 
point,  and  which,  asl  told  my  client,  I  felt  con- 
fident would  win  our  case.  I  triumphantly 
read  the  case  as  stated  in  the  law  organ,  and 
was  proceeding  to  bring  the  point  to  bear  upon 
my  argument,when  the  lawyer  on  the  other  side 
got  up  and  said  that  I  was  imposing  upon  the 
court  reading  to  him  out  of  Chicago   newspa- 
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pers;  and  the  court  said  that  was  not  the  law,and 
that  he  was  not  bound  by  auy  law  that  was 
not  in  a  bound  book.  He  said  it  was  an  out- 
rage on  justice  for  me  to  try  to  inake  him  be- 
lieve anything  was  law  simply  because  it  was 
printed  in  a  Chicago  newspaper;  and  he. ruled 
against  me." 

"Yes»  you  meet  strange  yet  simple  ideas  of  law 
in  some  of  these  rustic  communities/'  contin- 
ued Mr.  Longenecker.  v"One  cold  morning  I 
went  out  to  attend  to  a  case  in  a  country  town. 
The  opposing  party  had  sued  my  client  out  of 
the  township  where  he  lived.  I  took  the  stat- 
ute with  me.  to  dismiss  the  suit  for  want  of  ju- 
risdiction. The  local  justice  of  the  peace  was 
a  shoemaker.  His  office  was  also  his  shoe  shop 
and  he  sat  on  his  bench  among  his  leather 
and  awls  while  I  made  my'  motion  before  him 
to  dismiss  the  case.  The  old  fellow  listened 
attentively  to  my  statement,  and  at  length, 
throwing  aside  the  boot  which  he  had  been 
pegging,  he  said:  'I've  got  to  see  Square 
Palmer  about  this.  You  take  the  bench  Square 
Brown,  till  I  get  back.'  And  he  went  oat  to  get 
the  opinion  of  an  old  local  lawyer  whom  he  was 
always  in  the  habit  of  consulting,  and  who  was 
the  combined  Solon  and  Draco  of  the  place. 
Brown,  another  local  magnate,  took  the  bench 
and  held  it  till  the  justice, returned,  and  some- 
what longer,  on  account  of  his  being  detained 
thereon  by  a  piece  of  xcobblec's  wax.  At 
length  the  shoemaking  justice,  after  consulting 
his  oracle,  returned  and  briefly  daid,  *The  case 
is  dismissed.' " — Chicago  Inier-Ocean. 


STRANGS  WILL. 


In  that  case  it  first  goes  to  Lizzie,  and  next  to 
Maggie,  Sarah,  Louisa,  Robert,  Willie  aa4 
Samuel  in  the  order  named.  Bach  is  to  htTt 
control  of  the  property  for  'five  years  and  psr 
the  taxes,  keep  up.  repairs  and  provide  insur- 
ance. The  last  one  in  possession  is  to  bave 
full  disposal  of  the  property.  Bach  is  to  oc- 
cupy the  property  at  least  ten  months  even 
year,  sickness  excepted,  or  forfeit  possession- 
The  one  failing  to  take  possession  in  his  tnni 
within  thirty  days  ^fter  notice  is  deprived  o( 
the  right  tb  occupy  the  property  during  his 
term^and  must  wait  until  the  expiration  of  the 
term  of  the  one  next  succeeding. 

In  case  of  disagreement  as  to  any  matter 
arising  in  regard  to  the  management  ofthr 
property  it  fs  to  be  settled  by  arbitration,  the 
heir  in  possession  to  choose  one  arbitrator,  the 
other  heirs  one,  and  the  two  to  choose  u  third 
The,  decision,  is  to  be  final.  Any  child  refus- 
ing to  accept  the  decision  of  the  arbitrators 
loses  his  turn  at  the  possession  of  the  prop- 
erty. Should  the  one  in  possession  refuse  he 
forfeits  his  right  to  possession  for  the  balance 
of  his  term. 

s 

The.  most  peculiar  provision  is  the  one  iu 
which  an  attempt  is  made  to  guard  against  aay 
possible  breaking  of  the  wilL  It  is  provided 
that  any  of  the  children  trying  4Lo  break  oi 
contest  the  will  shall  be  given  $1  each  as  their 
share,  this  aipount  to  be  paid  by  the  one  in 
possession.  The  testator  requests  that  the 
children  make  the  place  a  home  for  theii* 
cousin,  James  Atchison.  The  vnll  was  made 
August  10,  1894. 


A  very  remarkable  disposition  of  property 
was  disclosed  by  the  probate  of  the  will  of 
Hugh  Blakely,  late  of  Columbus.  The  prop- 
erty on  East  Goodale  street,  consisting  Of  the 
east  half  Of  lot  42,  i&lefl  to  the  children  for  a 
homestead,  and  by^the  terms  of  the  will  it  is 
to  go  first  to  a  daughter,  Margaret  Catherine, 
while  she  remains  single;  then  to  Sarah, 
Louisa,  Robert,  Willie  and  Samuel  in  the  order 
named^  Whenever  any  one  in  possession  mar- 
ries, the  one  next  in  the  order  of  succession  is 
to  have  the  property  on  the  same  terms  «s 
Maggie,  the  first  possessor.  The  one  in  pos- 
session is  to  provide  for  all  others  under  18 
years  of  age.  Those  over  18  are  to  give  com- 
pensation for  their  support,  except  in  case  of 
sickness. 

Provision  is  next  made  for  the  disposition  of 
the  propertj'  in  case  all  of  the  children  marry. 


STATUTORY  COKSTRUCTI09. 

A'Paper  Read  ly  the  Hon.  P.  S.  Mdnsett  of  Bo- 
cyms,  before  the  State  AaaocUtlon  of  Pro•^ 
cuting  Attorneys,  July  x6,  1895. 


To  ike  Metnbers  0/  the  Ohio  Prosecvivig 

Attorneys'  Association: 

By  the  request  of  your  committee,  and 
under  notice  from  your  secretary,  I  bave- 
the  honor  to  address  you  upon  the  5ui>- 
ject  of  Statutory  Construction.  It  is  with 
diffidence  that  one  attorney  addresses  an 
association  of  attorneys  at  all  times,  and 
still  more  true  is  this  rule  when  a  fellow 
attorney  undertakes  to  address  a  body  of 
prosecuting  attorneys,  whose  very  meat 
and  drink  are  technicalities,  quibWesana 
fine  drawn  points  of  law. 
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Inasmuch  as  whole  treatises  have  been 
written  on  this  subject  by  learned  pro- 
fessors and  critical  expositors  of  the  law,' 
it  is  difficult  to  furnish  you  anything  new; 
in  fact,  on  this  subject,  I  anticipate  you 
would  rather  have  something  not  new. 
But  as  long  as  legislatures  meet  annually, 
and  personal  and  proprietary  irights  are 
affected  by  their  acts,  just  so  long  will 
this  branch  of  the  law  be  one  of  great 
and  vast  importance  to  the  profession. 
The  fundamental  division  of  our  govern- 
ment, under  its  various  constitutions, 
both  national  and  state,  into  three  dis 
Xtinct  heads,  legislative,  judicial  and  exec- 
utive, while  apparently  simple,  has 
grown  to  be  a  subject  of  constant  litiga- 
tion to  determine  the  boundaries  of  each 
governmental  function  and  to  prevent 
the  one  from  usurping  or  intruding  upon 
the  other.  No  more  startling  illustration 
of  the  difficulties  and  the  intricacies  in- 
volved, in  observing  these  distinctions,,  is 
there  than  that  of  the  effort  of  the  high- 
est tribunal  of  the  land  to  construe  the 
income  tax.  Here  we  observe  a  court  of 
last  resort,  and  of  the  choicest  scholars, 
dividing  at  one  time  equally  upon  great 
and  vital  questions  of  construction  of  the 
ftmdamental  law  t>f  the  land,  and  subdi- 
viding many  times  on  minor  questions 
in  the  same  decision,  and  finally  revers- 
ing themselves  and.  revising  their  former 
opinion  within  a  few  weeks,  after  their 
original  decision.  If  thus  the  doctors  of 
the  law  do  disagree,  we  disciples  of  the 
law  may  go  free.  Sp  that  it  may  not  al- 
wiays  be  the  mark  of  an  inefficient  prose- 
cuting attorney  if  he  cannot  off-hand,  on 
the  street  comer,  give  an  infallible  con- 
struction to  some  county  officer  of  a  new 
law  involving  the  rights  of  person  or 
property,  for  the  rules  now  laid  down  by 
adjudication  and  precedent  have  grown 
so  numerous  that  to  apply  any  consider-.- 
able  number  to  a  given  case  be  tore 
finally  deciding  it,  isan  arduous  task  in 
.  itself. 

To  analyze  this  subject  and  bring  it 
within  the  limit  assigned  the  speaker,  we 
will  analyze  the  subject  itself. 

STATUTE  LAW  DEFINED.   • 

Statute  law.  has  been  defined  as  the 
will  of  the  legislature  of  a  state,  or  the 
will  of  the  nation  expressed  by  the  legis- 
lature, expounded  by  the  courts  of  jus- 


tice. The  legislature,  as  the  representa- 
tive of  the  nation,^expresses  the  national 
will  by  means  of  statutes,  which,  with 
the  exposition  by  the  court,  form  the 
body  of  the  statute  law.  Wilber  force 
Statute  Law,  page  8. 

Bouvier  defines  it  as  the  written  will 
of  the  legislature,  solemnly  expressed  ac- 
cording to  the  forms  necessary  to  consti- 
tute it  the  law  of  the  state.  Before  un- 
dertaking to  interpret  a  statute,  and 
apply  the  ordinary  rule  of  interpretation, 
you  must  inquire  whether  it  is  a  federal 
statute,  or  whether  it  is  purely  a  state 
statute,  for  the  rule  of  interpretation,  as 
seen  hereafter,  varies  according  to  the 
class  referred  to.  Another  division  of 
statutes  that  is  necessary  to  be  under- 
stood before  applying  the  rules  of  inter- 
pretation is,  first,  whether  a  statute  is 
simply  declaratory,  which  does  not  pro- 
fess to  make  any  alteration  in  the  exist- 
ing law,  but  merely  to  declare  or  explain 
what  it  is ;  or,  second,  remedial,  meaning 
those  statutes  which  are  made  to  supply 
such  defects,  and  to  abridge  such  super- 
fluities in  the  common  law  as  arise  either 
from  the  general  imperfection  of  all  hu- 
man laws,  whether  from  the  change  of 
time  and  circumstances,  or  from  the  mis- 
takes and  unadvised  determination  of 
unlearned  judges,  or  from  other  cause. 
This  modification  being  effected  either 
by  enlarging  the  common  laws  where  it 
is  too. narrow  or  re^training  it  where  it 
is  too  lax.  The  English  Parliament  oc- 
casioned a  division  of  remedial  statutes 
into  two  subheads,  commonly  called  en- 
larging and  restraining  statutes.  Such  is 
Wharton's  definition,  and  substantially 
Blackstone's,  of  remedial  statutes. 

DEFINING    INTERPRETATION    AND   CON- 
STRUCTION. 

The  other  branch  of  my  subject  per- 
haps needs  a  brief  definition.  What  is 
'^interpretation."  and  what  "construc- 
tion" of  statutes?  .  Interpretation  differs 
from  construction  in  that  the  former  is 
the  art  of  finding  out  the  true  sense  of 
any  form  of  words ;  that  is,  the  sense 
which  their  author  intended  to  convey ; 
and  of  enabling  others  to  do  the  same. 
While  construction,  on  the  other  hand,  is 
the  drawing  of  conclusions  respecting 
subjects  thit  lie  beyond  the  direct  ex- 
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pressioiis  of    the    text,   from    elements 
known  from  and  given  in  the  text. 

Interpretation  only  takes  place  if  a 
text  conveys  some  meaning  or  other. 
But  construction  is  resorted  to  when  in 
comparing  two  different  writings  t)f  the 
same  individual,  or  two  different  enact- 
ments of  the  same  legislative  body,  there 
is  a  contradiction  found  where  there  was 
evidently  no  intention  of  such  contradic- 
tion, or  where  it  happens  part  of  the 
statute  contradicts  the  rest.  When  this 
is  the  case,  and  the  nature  of  the  docu- 
ment., or  whatever  else  it  may  be,  is  such 
as  not  to  allow  us  to  consider  the  whole 
as  being  invalidated  by  a  partial  or  olher 
contradiction,  then  resort  must  be  had 
to  construction.  I  have  used  Judge 
Cooley's  distinctions  as  cited  in  his  Con- 
stitutional Limitations,  49-50.  In  com- 
mon use,  however,  the  word  "construc- 
tion" is  generally  employed  in  the  law 
in  a  sense  embracing  all  that  is  probably 
covered  by  .the  terms  "construction"  and 
"interpretation,**  and  in  the  broader  sense 
the  words  "construction"  and  "interpre- 
tation" are  used  as  synonymous  and  in- 
terchangeable. 

CONSTRUING  STATE  AND  FEDER  AL  STAT- 
UTES. 

A  lawyer  in  construing  a  statute,  or  in 
looking  for  precedents  and  judicial  con- 
struction of  statutes,  must  bear  in  mind 
the  difference  between  the  federal  stat- 
utes and  the  state  statutes,  and  the  judi- 
cial determinations  under  each  class,  for 
there  is  a  marked  difference — a  funda- 
mental difference,  in  re«pect  to  implied 
powers  between  the  federal  and  state 
constitution. 

The  cQustitution  of  the  United  States 
consists  in  a  grant  of  enumerated  powers^ 
hence,  in  interpreting  it  and  the  statutes 
under  it,  the  courts  presume  the  exist- 
ence of  no  power  not  expressly  or  im- 
pliedly conferred.  On  the  other  hand,  a 
state  constitution  proceeds  on  the  idea 
that  all  legislative  functions  are  in  the 
legislature,  and  hence  the  general  assem- 
bly of  the  state  may  exercise  all  the  pow- 
ers which  are  properly  legislative,  and 
which  are  not  taken  away  by  its  own  or 
the  federal  constitution.  Congress  can 
pass  no  Jaws  but  those  which  the  consti- 
tution authorizes,  either  expressly  6r  by 
clear  impljcation,  while  the  state  assem- 


bly has  jurisdiction  of  all  subjects  on 
which  its  legislation  is  not  prohibited. 
The  powers  not  granted  to  the  union  to 
legislate  are  withheld,  but  the  state  re- 
tains every  attribute  of  sovereignly 
which  is  not  taken  away.  21  Pa.  S.,  147, 
16;  17  Pa.  S..  118-119;  52  Id.,  474: 
Cooley  C.  L.,  10-11. 

GENERAL   RULES    OF    INTERPRETATION. 

The  rules  of  construction  of  statutes 
are  the  same  in  courts  of  law  and  equity. 
There  is  always  a  legal  presumption  that 
the  legislature  intends  nothing  unconsti- 
tutional, and  if  an  act  is  susceptible  of 
two  constructions,  that  one  must  be 
adopted  which  is  constitutional.  But  an 
unconstitutional  consequence  cannot  and 
must  not  be  avoided  by  forcing  upon  the 
language  of  the  act  a  meaning  which 
upon  a  fair  test  is  repugnant  to  its  terms. 
24Cal.,518;  12  Iowa,  1;  21  Iowa,  221. 

LITERAL  CONSTRUCTION. 

It  is  an  elementary  rule  of  construc- 
tion that  words  and  phrases  of  an  act  are 
used  in  their  popular  and  common  con- 
ception, unless  the  subject  matter  or  con- 
text indicate  that  they  are  used  in  a  tech- 
nical sense.  If  an  act  is  passed  with  ref- 
erence to  a  particular  tradg  or  business, 
then  the  words  have  the  meaningasdefined 
by  that  trade  or  business,  even  though 
the  meaning  may  diflfer  from  the  common 
or  ordinary  meaning.  If  the  language  is 
clear  and  admits  of  but  one  meaning, 
there  is  no  room  for  construction.  It  is 
not  allowable  to  interpret  that  whjch  has 
no  need  of  interpretation.  In  such  a  case 
any  departure  from  the  language  used 
would  be  an  unjustifiable  assumption  of 
legislative  powers.  48  Fed.  Rep..  293;  6 
Wall.  (U.  S.),  89&;  ft  Wheaton.  95  ;  79 
Am.  D ,  350. 

And  where  the  language  is  susceptible 
of  but  one  meaning,  it  must,  receive  that 
meaning,  although  such  construction 
lead  to  results  that  are  absurd  and  mis- 
chievous. Courts  are, not  to  tamper  with 
the  clear  and*  unequivocal  meaning  of 
words  used,  although  the  consequences 
may  not  be  such  as  were  contemplated 
by  the  legislature.  There  can  be  no  de- 
parture from  the  plain  meaning  of  a  stat- 
ute oil  the  ground  of  its  unwisdom  or  of 
public  policy.  Sedg.  on  Statuton-  and 
Constitutional  Law,  231 ;  Cooley.  VXl 
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Lord  Blackburn  said  no  court  was  en- 
titled to  depart  from  the  iutention  of  the 
legislature  as  appearing  from  the  wordj^ 
ot  the  act  because  it  is  thought  unreason- 
able. Chief  Justice  Payton,-  of  Missis- 
sippi, laid  down  the  rule  that  courts  have 
no  other  duty  to  perform  than  to  execute 
the  legislative  will  without  any  regard  to 
their  own  views  as  to  the  wisdom  or  jus- 
tice of  the  particular  enactment.  It  is 
also  a  universal  principle  of  construction 
that  courts  must  find  the  intent  of  (he 
legislature  in  the  statute  itself.  Unless 
some  ground  can  be  found  in  a  statute 
for  restraining  or  enlarging  the  meaning 
of  its  general  words,  they  must  receive  a 
general  construction,  and  the  court  can- 
not arbitrarily  subtract  therefrom,  nor 
add  thereto.  .  There  are  some  apparent 
exceptions  to  this  broad  rule.  No  limi- 
tation must  be  .inferred  which  will  defeat 
the  object  of  the  law.  Thus,  where  two 
hundred,  thousand  dollars  were  appropri- 
ated for  buildings,  which  must  cost  three 
times  that  amount,  it  was  no  limitation' 
as  to  the  expenditures. 

Conjunctive  sentences  describing  dif- 
ferent branches  of  the  same  offense  will 
be  construed  as  conjunctive  or  disjunc- 
tive, as  the  object  and  sense  of  the  law 
must  distinctly  require.  It  is  therefore 
only  in  cases  where  the  words  of  the  stat- 
ute are  capable  of  two  meanings,  or 
where  by  giving  them  their  literal  inter- 
pretation the  statute  will  be  inconsistent 
or  ambiguous,  that  courts  have  a  right 
to  resort  to  the  secondary  rules  of  con- 
struction to  aid  in  determining  the  real 
intentions  of  the  legislature.  7  N.  Y., 
97 ;  11  N.  Y..  593 ;  10  Pett.  U.  S.,  524. 

SECONDARY    RULES    OF    CONSTRUCTION. 

Language  is  rarely  so  free  from  am- 
biguity as  to  be  incapable  of  being 
used  in  more  than  one  sense,  and 
to  adhere  rigidly  to  its  literal  and 
primary  meaning  would  be  '  to  miss 
its  real  meaning  in  many  instances. 
It  is  observed  in  Blackstone  that  if  a  lit- 
eral meaning  had  been  given  to  the  laws 
forbidding  a  layman  to  lay  hands  on  a 
priest,  and  punish  all  who  drew  blood  on 
the  streets,  the  layman  who  wounded  a 
priest  with  a  weapon  would  not  have  fal- 
len within  the  prohibition,  and  the  sur- 
geon who  bled  a  person  on  the  street  to 


save  fiis  life  would  have  been  liable  to 
punishment. 

So  likewise,  the  German  who  was 
greatly  annoyed  by  having  his  out-lot 
run  over  by  trespassers  and  the  village 
cow  and  horse,  placed  the  following  sign 
thereon:  **Any  man,  woman,  child, 
horse,  cow  or  dog,  caught  trespassing 
upon  these  premises  will  have  his  or  her 
tail  cut  off,  as  the  case  may  be."  He 
never,  literally,  carried  out  his  threat. 
So  in  construction  of  statutes,  the  rules 
of  grammar  are  less  important  than  the, 
intentions  of  the  legislature.  The  sense 
and  spirit  of  the  statute  will  always  pre- 
vail over  the  strict  and  grammatical  con- 
struction of  its  words.  If  the  terms  of 
a  statute  are  ambiguous,  it  becomes  the 
duty  of  the  court  to  give  such  construc- 
tion to  it  as  may  fairly  be  said  to  hebu 
accordance  with  the  intentions  of  the 
legislature. 

On  a  literal  construction  of  his  prom- 
ise, Mohammed  ITs  sawing  the  gover- 
nor's body  in  two  was  no  breach  of  his 
engagement  to  save  his  head;  nor  did 
Tamerlane's  burying  alive  the  garrison 
violate  his  pledge  to  shed  no  blood.  So 
the  Earl  of  Argyle  fulfilled  in  the  same 
spirit  his  promise  to  the  Laird  o1  Glen- 
stane,  that  if  he  w^ould  surrender  he 
would  see  him  safe  to  England,  for  he 
hanged  him  after  safely  taking  him 
across  the  Tweed  to  English  banks. 

Lord  St.  Leonard  is  on  record  as  say- 
ing, "Nothing  is  so  difficult  as  to  con- 
struct properly  an  act  of  Parliament,  and 
nothing  so  easy  as  to  pull  it  to  pieces." 

Chief  Justice  Pollock  said:  "There  is 
no  important  word  in  the  English  lan- 
guage which  does  not  admit  of  various 
interpretations.*' 

Lord  Coke  classifies  the  rules  interpret- 
ing an  ambiguous  statute  under  four 
heads : 

Firs/ — What  was  the  law  before  the 
act  was  passed? 

SecoJid — What  was  the  mischief  or  de- 
fect for  which  the  law  had  not  provided? 

Third — What  remedy  the  legislature 
had  appointed. 

Fourth — The  reason  of  the  remedy. 

Surrounding  facts  and  circumstances,- 
with  certain  restrictions  are  allowed  to 
place  the  interpreters  in  the  position  of 
those  whose  words  are  interpreted. 
Hencie,  evidence  of  such   intrinsic  cir- 
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citmstances  may  become  admissible  t^ 
show  the  intent  of  the  legislature.  7 
Barb.  N.  Y..  416. 

To  carry  out  the  second  rule  of  Coke, 
and  in  order  to  understand  the  scope  and 
object  of  the  enactment,  the  interpreter 
must  ascertain  what  was  the  mischief  or 
defect  for  which  the  law  had  not  pro- 
vided. That  is,  he  must  call  to  his  aid 
all  those  external  or  historical  facts 
which  led  to  the  enactment.  .He  must 
refer  to  the  history  of  the  time  to  ascer- 
tain the  reasons  for  and  the  meanings  of 
the  provisions  of  the  statute.  He  may 
even  look  to  the  state  of  public  opinion, 
or  judicial  and  legislative  opinions  on 
the  particular  subjects  at,  and  ^prior  to, 
the  time  of  the  enactment.  But  this 
rule  has  never  gone  so  far  as  to  allow  a 
court  to  take  the  testimony  of  the  views 
of  the  individual  members  of  the  legis- 
lature in  debate,  t6  ascertain  the  mean- 
ing of  the  statute  b}'  them.  Neither  can 
the  motives  of  legislators  in  supporting 
an  act  be  inquired  into  by  the  court,  in 
order  to  make  the  validity  of  the  act  de- 
pend upon  the  intention  resulting  from 
such  inquiries.  113  TJ.  S.,  27;  /a.,  703; 
36  N.  Y.,  285. 

On  the  other  hand,  the  legislative 
journals  are  permitted  to  be  used,  not, 
however,  as  evidence  of  the  meaning  of 
a  statute,  for  this  must  be  determined 
from  the  language  of  the  act  itself,  and 
the  facts  connected  with  the  subject  on 
which  it  is  to  operate.  Yet,  in  a  case 
where,  a  statute,  the  construction  of 
which, was  requested,  was  so  worded  as 
tq  be  lapparently  contradictory  in  some 
of  its  provisions,  the  supreme  court  of 
the  United  States  interpreted  the  same 
by  reference  to  the  journals  of  congress 
frpm  which  it  appeared  that  the  particu- 
lar phraseology  was  the  result  of  an 
amendment  without  due  reference  to  the 
wording  of  the  original  bill.  23  Wall., 
3Q7-321. 

Under  the  head  of  *' External  Cir- 
cumstances," usage  has  been  taken  into 
consideration  in  construing  a  statute. 
Long  usage  may  determine  the  meaning 
of  the  language  where  one  of  two  am- 
biguous constructions  has  been  adopted. 

ALL  PARTS  OF  A  STATUTE  TO  BE 
COMPARED. 

It  is  another  elementarj'  rule  of  con- 


struction that  all  parts  of  a  statute 
which  relate  to  the  same  subject,  matter 
must  be  construed  together;  that  the 
plain  or  palpable  parts  must  interpret 
the  atnbiguous  ones.  If  one  section  of 
an  act,  for  instance,  required  thiat  notice 
should  be  given,  standing  alone,  a  verbal 
notice  would  probably  be  sufficient,  but 
in  a  subsequent  section  it  provided  that 
such  notice  should  be  served  on  a  person 
or  left  at  his  usual  place  of  residence, 
which  would  obviously  show  that  a  writ- 
ten- notice  ,was  intended  in  the  first 
section.  It  i^  a  legitimate  rule  of  con- 
struction, from  the  context  in  surveying 
the  whole  act,  to  allow  one  portion  to 
restrict  the  generality  of  certain  of  its 
provisions.  So  it  may  expand  the  nai^ 
rovyness  of  others  if  the  real  intention 
of  the  legislature  may  be  gathered  from 
broader  expressions  in  other  -parts  of  the 
statute. 

The  examination  oif  the  context  is  al- 
lowable to  correct  omissions  and  errors, 
if  the  omission  or  error  is  explained  in  a 
subsequent  section,  thereby  supplying 
the  omission.  The  context  is  to  be  con- 
sulted to  avoid  .inconsistencies;  and 
under  this  rule  it  is  the  duty  of  the  in- 
terpreter to  give  eflFect  to  every  word, 
clause  and  provision  of  the  enactment 
Hence,  the  most  important  purpose  of 
examining  all  the  parts  of  a  statute  to- 
gether, and  with  reference  to  one  another, 
is  that  of  giving,  by  the  means  of  such 
comparison,  a  sensible  and  intelligent 
effect  to  each,  without  permitting  any 
one  to  nullify  any  other,  and  to  harmon- 
ize every  detailed  provision  pf  the  statute, 
with  the  general  purpose  or  design  which 
the  vyrhole  is  intended  to  subserve. 

With  this  end  in  view,  fiie  rule 
extends  to  all  amendments  which,  for 
this  purpose,  are  regarded  as  con^tnting 
but  one  enactment.  ( Heie  refer  to  the 
legislation  on  water  works.) 

This  same  rule  applies  as  to  acts,  and 
their  supplements,  and  still,  more,  to 
codes  and  revisions.  Various'  sections 
referring  to  the  same  subjects,  if  practic- 
ablej^  should  be'  construed  together  as 
one,  or  as  one  act  br  chapter,  of  as  con- 
tinuous sections  of  the  same  act.  And 
one  chapter  is  to  be  read  with  another 
relating  to  the  same  subject,  as  one  body 
of  law,  though  collected  from  independ- 
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•«nt  laws  on  previous  enactments,  where 
all  have  been  re-enacted  by  revisory  acts. 
On  this  same  principle,  and  under  this 
liead,     are     constructions     by    context; 
earlier  acts  relating  to  the  same  subject- 
matter  have  been  examined  by  the  court 
in    reference   to   the   limiting  power  of 
-certain  words,  enlarging,  restraining  or 
qualifying  terms,  so  as  to  effectuate  the 
previous  inte'ntions  of  the  law.    A  by- 
law which  authorized  any  person  to  be 
chamberlain    of    the    city    of  London, 
would  be  construed  so  as  to  harmonize 
^nd  not  to  conflict  with  an  earlier  act  or 
general   statute  which  limited   the   ap- 
jK)intment  to  a  person  possessed  of  cer* 
tain  qualifications.     And  the  court  held 
that  "Any  person"  would  be  understood 
-to  mean  only  an  eligible  person.     So  the 
various  statutes  of  New  York  and  Ohio 
relating  to,  and  enlarging  the  powers  of 
married  women,  though  passed  in  differ- 
ent years,  were  held  to  be  construed  as 
one  act.     62  Barb.  N.  Y.,  531. 

Where  an  act  conferring  jurisdiction. 
of  a  certain  offense  upon  a  police  court, 
provided  that  the  fine  to  be  imposed 
should  not  exceed  one  thousand  dollars, 
nor  the  imprisonment  be  more  than  one 
year,  it  was  held  that,  on  comparison 
with  other  statutes  in  pari  materia,  this 
provision  was  a  limit  upon  the  punish- 
ment by  either  fine  or  imprisonment, 
but  did  not  intend  to  authorize  the  im- 

fosition  of  both   for  the  same   offense. 
5  Barb.'N.  Y..  627. 

So  an  act  enlarging  the  jurisdiction  of 
justices  of  the  peace,  and  prescribing  no 
forms  of  procedure,  must  be  construed 
together  with  earlier  acts  upon  the  same 
subject  and  as  adopting  the  forms,  of 
practice  prescribed  by  them.  105  Pa. 
St.,  610.. 

REPEALED  ACTS. 

Where  a  part  of  an  act  has  been  re- 
pealed it  must,  although  of  no  operative 
force,  still  be  taken  into  consideration  in 
construing  the  rest,  provided  it  tends  to 
elucidate  an  amoiguous  word  or  passage: 

PUNCTUATION. 

Some  courts  have?  laid  down  the  rule 
that  punctuation  by  the  legislature  may 
be  practically  ignored,  and  that  punctua- 
tion is  no  part  of  a  statute.  And  further, 
that  there  is  no  punctuation  in  it  which 


ought  to  control  the  interpretation.  105 
U.  S..  77;  65  Pa.  S.,  311;.  17  Wall., 
496-502. 

The  supreme  court  of  Ohio  in  the 
case  of  Albright  v.  Payne,  48  Ohio  St., 
8,  lays  down  the  broad  rule  in  construing 
a  statute,  that  punctuation  may  aid,  but 
does  not  control,  unless  other  means 
fail;  and  in  rendering  the  meaning  of  a 
statute  punctuation  may  be  changed  or 
disregarded.  Judge  Follett  adds  in 
his  opinion,  that  ancient  inscriptions  and 
writings  show  that  words  were  grouped 
together  without  break  or  punctuation 
mark,  the  location  ar  form  of  the  word 
being  the  only  indication  of  the  mean- 
ing. The  use  of  spaces  and  marks  was 
adopted  very  slowly,  but  mostly  since 
the  beginning  of  the  16th  cfentury.  In 
the  English  case  of  Barrow  v.  Wadkin, 
it  was  said  that  "  It  seems  that  in  the 
rolls  of  Parliament  the  words  are  nev^r 
punctuated,  and  that  punctuation  was 
not  allowed  to  throw  light  on  printed 
statutes  in  England." 

In  Cushing  v.  Workwick,  9  Gray,  382, 
it  was  held  that  "Punctuation  is  not  to 
be  regarded  in  construing  a. statute." 

Punctuation  has  not  arrived  at  perfec- 
tion anywhere.  In  the  Ewing  case,  11 
Pet.,  41,  the  court  held,  "Punctuation  is 
a  most  fallible  standard  by  which  to  in- 
terpret a  writing.  It  may  be  resorted  to 
when  all  other  means  fail,  but  the  court 
will  Qfst  take  the  instrument  by  its  four 
comers  in  order  to  ascertain  its  true 
meaning.  If  that  is  apparent  on  judi- 
cially inspecting  it,  punctuation  will  not 
be  subject  to  chapges.  In  the  Pancoast 
case,  1  Ohio,  385,  the  court  in  speaking 
of  a  construction  claimed  by  a  party, 
say:  "This  construction  is  founded  upon 
a  mere  grammatical  criticism  which  is 
neveV  received  to  change  or  control  the 
intention,  of  the  legislature  where  that 
intention  is  otherwise  freely,  expressed. 
Something  may  depend  upon  punctua- 
tion in  the  statute  books,  which  may  be 
incorrect,  and.  ought  never  to  vary  the 
true  sense." 

And  in  that  case  they  disregarded  and 
left  out  a  comma. 

Judge  Day,  in  the  Hamilton  case,  15 
Ohio  St..  428,  says:  "Courts  will,  how- 
ever, in  the  construction  of  statutes  for 
the  purpose  of  arriving  at  the  real  mean, 
ing  and  intention  of  the  law  i^akers^ 
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I 
disregard    the   punctuation,  or  re-puuc-jthe  limited  space  and  time  offered  mt 
tuate   if    need   be,   to    render   the   true  will  not  permit  further  adverting  to  them: 
meaning  of  the  statute."  j  such  as  the  presumption  against  the  un- 

Judge  Okey  made  the  same  observa-  ■  reasonableness  of  an  act ;  presumption 
tion  in  the  31  Ohio  St..  337;  223  Ohio , against  injustice;  presumption  against 
St.,  140.  I  absurdities ;     presumption     against   the 

TITLE  TO  AN  ACT.  ',  Statute  impairing  contracts.     Then  there 

^,     ,   ,  t_       1  J  J-    '  is  a  presumption  against  retrospective  op- 

Much  learning  has  been  expended  mi^.^.f^^^.  p^resumjtion  against  their  ai^ 
English  courts  as  well  as  in  the  state  ^^^^^  ^.^^^^^  ^^^^^  prejudicially.  To 
courts,  as  to  what  effect  a  title  to  a  stat- ,  ^^ese  I  might  add  usage,  and  comempo- 
ute  may  have  in  construing  an  ambigu-  raneous  construction,  as  being  a  premmp. 
ous  statute.     Lord  Coke  in  isted  that  the  j  ^^^^  «>    r         r 

title  to  a  statute  was  not  only  no  part  of  |      j„  ^^^^-       ^^-^  j  ^j^i^^  ^^^  ^^ 

the  statute,  but  should  be  excluded  from  ^^^^  ^^,^^  ^  Endlich  is  so  comprehen. 
consideration  in  cons^truing  the  statute  I  ^^^.^  ^y^^^  ^^  ^^^^^^  ^e  improved  upon : 
Lord  Cottonham  said  the  title  should .  .  j^  ^  ^^^^  ^^^^^^  -^  -^  ^^  ^  ^^^  ^ 
not  be  resorted  to  in  construing  an  en-i  ^,^^  fundamental  principle,  standing,  as  it 
actment.  This  rule  has  been  very  much  ,  ^.^^^  ^^  ^j,^  threshold  of  the  whole  sub- 
changed  and  modified  by  our  judges  in  ;  j^^^  ^^  interpretation,  that  the  intention 
t  li  s  country  both  state  and  federal  '^  ^j^^  legislature  is  invariably  to  be  ac- 
\Vhile  the  title  is  not  regarded  as  part  of  i^^^^^  ^^^  ^^^^-^^  j^^^  ^^^^  ^^^^^^,^^ 
the  act,  It  IS.  nevertheless,  regarded  as  a;,^^^^,  ^  ^^^  j^j^^  ^^  ^^^  j^^.^j^j  j^^^^. 
legitimate  aid  in  ascertaiuing  the  niten- 1  ^^'^^^  ^^  ^^  i^^  ^.^^^^  ^^^  -^-^  i; 
tions  of  the  legislature,  when  the  Ian'  j^^  language,  read  in  the  order  of  its 
guage  and  provisions  in  the  body  of  the  |  ^j^^^^^^^  presents  no  ambiguity,  and  ad- 
act  are  ambiguou.s  and  of  doubtful  mean- 1  ^^^^^  ^^  ^^^  ^^^^^  ^^  secondary  meaning. 

io^/!J  i>^^^  Qiu'"'"'  ""'''         ' !  ^^  ^^  ^^"^P^y  ^^  ^^  ^^^y^^  without  more: 

IJ  Fed.  Rep.,  tiU4.  ^  ,  f^^.  ^j^^  intention,  controlling  though  it 

In  the  Briggs  case,  9  Howard,  351,  the  |  be,  can  be  resorted  to  only  to  ascertain 

court  say :      *  Where  the  words  of  the  what  the  legislature  intended  to  do,  not 

enacting  clause  ol  the  statute,  even  a  pe- 1  what  it  has  done.     If  it  admits  of  more 

nal  statute,  are  more  general  than  the  t  than  one  construction,  the  true  meaning 

title,  the  enacting  clause  governs."     A  |  is  to  be  sought,  first  of  all,  in  the  statute 

large  number  of  state  cases  hold  that  th'j  i  as  applied  to  the  subject  matter  to  which 

title  of    a  stattite.  or  preamble,  cannot !  it  relates,  not  to  the  wide  sea  of  surmise 

control  the  enacting  part  ot  the  law  when  I  and  speculation;  but  from  such  conjec- 

the  meaning  of  the  act  is  clear,  but  when  j  tures«as  are  drawn  from  the  words  alone, 

the  language  is  ambiguous  and  may  ad-  or  something  contained  in  them,  that  i^ 


mit  a  larger  or  more  restricted  interpre- 
tation, the  preamble  may  be  referred  to 
to  determine  which  sense  was  intended 
by  the  legislature.     But  the  title  and  pre- 


from  the  context  viewed  by  such  lights 
as  its  history  may  throw  upon  it,  and 
construed  by  the  help  of  certain  general 
principles,  and  under   the    influence  ot 


slature  does,  or  does  not,  generally  in- 
tend."   
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amble  of  a  statute  are  not  to  be  referred  certain  presumptions  as  to  what  the  leg* 
to  as  explanatory  of  it  unless  the  statute 
itself  cannot  be  clear  y  interpreted  from 
its  own  lang  age  ;  or,  in  other  words,  un- 
less it  is  ambiguous.  It  may  then  be 
considered  that  the  converse  proposition 
is  true,  and  it  may  become  an  important 

guide  in   certain  ambiguities,  and   aid.  if  ft      cm 

need  be,  in  its  construction.     It  was  held  ^^^  Cases. 

in   a  California  case,  "a  very  important  j     Cases  ^filed  in  the    supreme  court  of  Ohio 
guide  to  its  right  construction."     15  Cal.,  I  since  August  1,  1806: 

624.  I     4«B0.     Benj.  Kingsborou^h  v.  Wm.  V.  Taus- 

*"   ',  ,  ,  ,1  ley  et  al.     Error  to  the  circuit  court  of  Cava- 

There   are  numerous  other  rules  and  j  j^oga  county.    F.  C.  McMiUan,  Estep,  D.  C.  & 
presumptions  in  construing  statutes,  but  I  G.,  for  plaiiiiiff. 
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4661.  The  Castalia  Sporting  Club  et  al.  v. 
Xhe  Castalia  Trout  Club  Co.  Error  to  the  cir- 
cuit court  of  Erie  count}*.  S.  E.  Williamson, 
^\^.  B.  Saunders  and  J.  E.  IngersoU  for  plaintiff, 
Hrown  &  Geddes  for  defendant 

4662.  Elizabeth  White  et  al.  v.  Fred  W.  Ag- 
n  ew  et  al.  Error  to  the  circuit  court  ot  Lick- 
in^  county.  Kibler  &  Kibler  for  plaintiffs, 
J.    R.  Davies  for  defendants. 

4663.  Chas.  R.  Tulloss,  admr.,  v.  C.  W.  Con- 
ard  et  al.  Error  to  the  circuit  court  of  Lick- 
ing county.  Kibler  &  Kibler  for  plaintiff,  J.  B. 
Jones  for  defendants. 

4664.  Colon,  Schott  &  Co.  v.  The"  City  of 
Cincinnati  et  al.  Error  to  the  superior  court 
of  Cincinnati.  Tatel  &  Schott  for  plaintiff, 
Kred  Hertenstein  for  defendants. 

466o.    The  United  States  Accident  Associa- 
tion of  New  York  v.  Keith  M.  Hubbell.     hrror 
to  the  circuit  court  of  Hamilton  county.     Fol 
lett  &  Kelley  and  Milt  n   Sater   for   plaintiff, 
Ramsey,  M.  &  R.  for  defendant. 

4666.  Alex  Heingartner  et  al.  v.  Wm.  Mc- 
Lean. Error  to  the  circuit  court  of  Tuscara- 
>%-as  county.  J.  W.  Albaugh  and  J.  F.  Wilkin 
for  plaintiff. 

4667.  Robert  Leckey  v.  Emanuel  V.Wyssbrod. 
Error  to  the  circuit  court  of  Hancock  county. 
Ross  &  Kinder  and  J.  A.  Hope  for  plaintiff, 
John  Poe  for  defendant. 

4668.  The  Board  of  Education  of  Findlay 
City  Schools  v.  Wm.  Stephenson.  Error  to  the 
circuit  court  of  Hancock  county.  Ross  &  Kin- 
der for  p.aintiff,  A.  and  F.  P.  Blackford  for  de- 
fendant. 

4669.  W.  T.  Wood,  auditor,  et  al.  v.  J.  T. 
J  cues.  Error  to  the  circuit  court  of  Monroe 
county.  Weems,  Walton  &  Cooke  and  McCam- 
nion  &  Ketterer  for  plaintiffs,  J.  B.  Spriggs, 
Mallory  &  Jtffers,  Carson  &  Okey,  Blackman  & 
Young  for  defendant. 

4670.  John  Herig  et  al.  v.  Joseph  Daniels. 
Error  to  the  circuit  court  of  Cuyahoga  county. 
Heisley  &  Seltzer  ior  plaintiffs.  Smith  &  Blake 
for  delendant. 

4671.  Hannah  Jackson  v.  John  Ely,  exr. 
Error  to  the  circuit  court  of  Wayne  county. 
John  C.  McLarran  and  Adair  &  Adair  for  plain- 
tiff, Yocum  &  Taggart  for  defendant. 

4672.  Edward  T.  Mithoff  v.  John  R.  Hughes 
et  al.  Error  to  the  circuit  court  of  Franklin 
county.  Geo.  B.  Okey  and  W.  F.  Hunter  for 
plaintiff,  J.  T.  Holmes  for  defendants. 


I 

,  I  contract  in  which  the  description  of  the  land  is 
I  indefinite,  and  after  the  roa.d  is  constructed,  ac- 
cepts, with  full  knowledge  of  the  facts  and 
'  without  objection,  the  comi  ensation  agreed  to 
'  be  paid,  and  acquiesces  for  a  period  of  six  years 
,  in  the  occupancy  by  the  company  of  the  right 
j  of  way  on  which  the  road  is  so  constructed,  is 
I  estopped  to  deny  that  such  location  is  the  loca- 
!  tion  originally  agreed  upon,  and  to  demand  ad- 
ditional compensation. 

( Decided  June  25,  1895.) 

Error  to  the  circuit  court  of  Perry 
county. 

On  July  10,  1889,  the  defendant  in  er- 
ror filed  a  petition  against  the  plaintiffs 
in  error  in  the  probate  court  of  Perry 
county  under  section  6448,  Revised  Stat- 
utes, to  compel  the  appropriation  of  a 
strip  of  land  described  as  being  seventy 
feet  in  width  and  about  one-half. mile  in 
length,  extending  through  the  farm  of  the 
petitioner,  and  such  proceedings  were  had 
thereafter  that  a  verdict  and  judgment 
thereon  were  rendered  in  favor  of  the  pe- 
titioner. On  error  the  judgment  was  af- 
firmed by  the  common  pleas  and  circuit 
courts,  and  to  reverse  those  judgments 
this  proceeding  is  brought. 

W,  E,  Giierin  and  Ferguson  &  John- 
ston, for  Plaintiffs  in  Error. 

Butler  &  Butter,  for  Defendant  in 
Error. 


[Supreme  Court  of  Ohio.] 

The  Culumbus  and  Eastkrn  Railway  Co. 
ET  AL.  V.  Thus.  J.  Wiujams. 

Landojvner  se  liPig  riglit  of  ivay  to  railroad 
company  —  Indefinite  description  of  land- 
Grantor  estopped  to  deny  right  of  way  as 
constructed,  when. 

An  owner  of  land  who  sells  to  a  railroad  com- 
pany a  right  of  way  for  its  road  by  a  written 


Spear,  T. 

A  number  of  errors  are  alleged,  but  the 
view:  taken  by  this  court  of  the  principal 
one  makes  it  unnecessary  to  consider  the 
others. 

By  its  answer  the  railway  company  took 
issue  with  the  averment  of  the  petition 
that  it  was  in  occupancy  of  land  without 
right,  and  alleged  in  substance  that  it  ac- 
quired its  rights  in  the  year  1887  by  pur- 
chase at  judicial  sale  from  a  corporation 
known  as  the  Columbus  and  Eastern  Rail- 
road company,  which  corporation,  in  the 
year  1888.  constructed  a  railroad  ;  that 
in  the  month  of  July,  l''^83.  the  said  rail- 
road company  located  and  constructed  its 
line  of  railroad  upon  the  lands  of  plain- . 
tiff  described  in  the  petition ;  that  the 
.^ame  was  done  under  and  in  pursuance 
of  a  veritten  contract  with  plaintiff,  by 
the  terms  of  which  the  plaintiff,  for  the 
consideration  of  $375.00,  granted  to  said 
company  said  strip  of  land  for  said  rail- 
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road;  that  after  said  railroad  had  been 
located  and  constructed  on  said  strip  as 
aforesaid,  the  company  paid  plaintiff  for 
the  said  right  of  way,  the  said  sum  of 
$375.00,  and  thereby  acquired  title  to  said 
right  of  way.  A  copy  of  the  contract  is 
set  out  in  the  answer. 

By  its  reply  the  petitioner  denied  that 
he  ever  sold  the  railroad  company  the 
right  of  way  sought  to  be  appri)priated 
herein,  and  averred  that  said  land  was 
never  purchased  or  paid  for  by  the  said 
company. 

At  the  preliminary  hearing  the  probate 
court  found  that  in  the  year  1883  the 
plaintiff  sold  to  the  railroad  company  a 
right  of  way  for  its  railroad  across  his 
prediises  described  in  the  petition  by  a 
written  contract,  and  that  on  August  18, 
1888,  the  company  paid  him  the  siini  of 
|;37a.00  therefor,  and  that  the  defendant 
company  purchased  of  the  railroad  com- 
pany, as  alleged.  The  court  further,  found 
thai  in  the  construction  of  its  road  the 
company  deviated  a  part  of  the  way  a 
shprt  distance  from  the  line  described  in 
the  written  contract,  and  that  a  part  of 
the  road  is  on  the  right  of  wa)^  described 
in  the  contract,  and  part  of  the  same,  but 
the  court  is  unable  to  find  how  much  of 
the  road  is  on  the  location  described  in 
the  contract  aud  how  much  is  off,  and  as 
to  the  portion  not  on  the  location  dpi 
soribed  in  the  contract,  the  company  does 
not  hold  the  same  by  said  written-  cou: 
tract.    A  jury  was  thereupon  ordered". 

It  will  be  noted  that  the  reply  does  not 
take  issue  upon  the  allegation  of  the  an- 
swer that  the  contract  price,  $375.00, 
was  received  by  the  plaintiff,  as  and  for 
right  of  way,  after  the  construction 
of  the  road ;  nor  is  there  anything  in  the 
evidence,  all  of  which  is  set  out  in  the 
bill  of  exceptions,  to  negative  this  aver- 
ment. Indeed,  the  plaintiff  in  his  testi- 
m6ny  says  tha^  he  received  that  money, 
and  has  kept  it,  and  does  not  attempt  to 
deny  that  it  was  so  received  by  him  after 
the  road  was  constructed.  It  is  further 
to  be  noted  that  the  company  had  no  oc- 
casion to  desire  ownership  of  or  interest 
in  any  land  other  than  that  upon  which 
its  road  bed  was  constructed,  and  that 
this  fact  was  known  to  the  plaintiff.  The 
inference  follows,  therefore,  that  when 
the  consideration  was  paifi  by  the  com- 
pa|iy  and  received  by  the  plaintiff^  the 


land  concerning  which  the 'parties  were 
dealing  was' perfectly  understood  by  both 
of  them  as  being  the  strip  of  land  on 
which  the  road  had  been  conistructed, 
and  that^the  plaintiff  took  the  money 
with  the  full  knowledge  that  the  pur- 
chaser Was  paying  it  upon  the  under- 
standing, that  it  was  compensation  for 
that  precise  land,  and  none  other. 

Ths  question,  therefore,  is  whether,  in 
view  of  the  circumstances,  the  plaintiff 
can  now  be  beard  to  claim  that  the  pay- 
ment which  he  accepted  and  has  kept, 
was  in  part /or  some  other  land,  and  to 
insist  upon  opening  up  the  subject  for 
the  purpose  of  demanding  further  com- 
pensation? We  think  the'  question  will 
be  answered  by  the  application  of  well- 
understood  equitable  principles. 

The  description  given  in  the  contract 
was  indefinite.  One  of. the  recitals  was 
that  "Whereas,  the  Columbus  and  East- 
em  Railroad  companj*^  may  desire  to  lo- 
cate its  railroad  through  my  ,tands  and 
premises,"  and  the  agreement  following 
was  to  release  to  the  company''  **a  strip  of 
land  sixty  feet  wide  through  my  entire 
property  on  such  route  as  said  company 
has  located  its  road."  There  was  no  at- 
tempt to  describe  the  exact  land.  This 
indefiniteness  of  description,  doubtless, 
was  the*  principal  difficulty  which  con- 
fronted thfe  trial  court  in  its  efforts  to  as- 
certain what  deviation  had  been  made 
from  Ihe  original  line,  and  prevented  that 
court  from  finding  how  much  of  the  road 
is  on  the  location  described  ijn  the  con- 
tract, and  ^  how  much  is  off.  The  land 
actually  occupied  by  the  company  in  the 
construction  of  its  road  and  the  action  of 
the  parties  in  regard  thereto,  therefore, 
became  of  prime  importance  in  deter- 
mining what  land  the  owner  intended  to 
part  with  and  the  company  intended  to 
buy. 

If,  at  the  time  of  constructing  the  road 
there  was  a  deviation,  in'  some  particu- 
lars, from  the  lines  originally  made  by 
the  company's  engineer,  it  was  optional 
with  the  plaintiff  to  affirm  or  disaffirm 
that  change. 

He  might  object  to  it  and  refuse  to 
take  the  money,  or  he  might  assent  to 
it  and  accept  the  Qompetisation.  But 
could  ke  adopt  the  part  which  was  for 
his  own  benefit  and  reject  the  rest?  It  is 
said  in  Hermann  on'  Estoppel,-  p.  1166, 
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and  following :  "One  entitled  to  a  benefit 
under  an  instrument,  must,  if  he  claims 
the  benefit  of  the  instrument,  abandon 
every  right  the  assertion  whereof  would 
defeat,  even  partially,  any  of  the  provis- 
ions of  that  instrument."  *'If  a  voidable 
contract,  or  other  transaction,  is  volun- 
tarily acted  on  with  a  knowledge  of  all 
the  facts,  in  the  hope  that  it  may  turn 
out  to  the  advantage  of  a  party  who  might 
have  -avoided  it,  he  cannot  avoid  it  when 
after  abiding  that  event,  it  has  turned  out 
to  his  disadvantage.''  And  upon  page 
1167:  "Where  a  party  whose  land  is 
taken  by  a  railroad  company  under  the 
right  of  eminent  domain,  and  in  whose 
favor  damages  are  assessed  and  deposited 
to  his  credit,  who  knows  of  irregularities 
in  the  proceedings  and  receives  the  money 
without  objection,  and  sees  the  company 
construct  its  road  over  his  land,  cannot 
thereafter  maintain  any  proceedings  on 
account  of  such  irregularities,  as  by  ac- 
cepting the  damages  he  waives  all  right 
to  object  to  the  proceedings.  He  cannot 
have  the  money  and  litigate  with  the  com- 
pany as  to  theirright  to  occupy  the  land." 
The  author  cites  to  the  last  proposition: 
Burns  v.  Railroad,  9  Wis.,  460 ;  Town  v. 
Town,  29  111.,- 187  ;  and  KiU  v.  Town  of^ 
Yellowbush,  80  111.,  208,  which  appear  to 
sustain  the  text. 

In  Bamio7i  v.  Angier,  2  Allen  128,  which 
was  an  action  in  tort  for  obstructing  a 
right  of  way  over  land  of  the  defendant, 
the  court  by  BiGEiX)W,  C.  J.,  declares  that : 
•'Where  a  right  of  way,  or  other  ease- 
ment, is  granted  by  deed  without  fixed 
and  definite  limits,  the  practical  location 
and  use  of  such  way  or  easement  by  the 
'  g^rantee  under  hi*?  deed,  acquiesced  in  by 
the  grantor  at  the  time  of  the  grant  and 
for  a  long  time  subsequent  thereto,  oper- 
ate as  an  assignment  of  the  right,  and 
are  deemed  to  be  that  which  was  intend- 
ed to  be  conveyed  by  the  deed,  and  are 
the  same,  in  legal  effect,  as  if  it  had  been 
fully  described  by  the  terms  of  .the 
grant*'  And  the  same  learned  judge, 
speaking  for  the  court  in  Jennison.v, 
Walker,  11  Gray,  423,  says:  "Where,  an 
easement  in  land  is  granted  in  general 
terms,  without  giving  .definite  location 
and  description  to  it,  so  that  the  part  of 
the  land  over  which  the  right  is  to  be 
exercised  cannot  be  definitely  ascertained, 
the  grantee  does  not  thereby  acquire  a 


right  to  use  the  servient  estate  without 
limitation  as  to  the  place  or  mode  in  which 
the  easement  is  to  be  enjoyed.  When 
the  right  granted  has  been  once  exercised. 
in'a  fixed  and  definite  course,  with  the 
full  acquiescence  of  both  parties,  it  can- 
not be  changed  at  the  pleasure  of  the 
grantee."  See,  also.  Outhank  v.  Railroad,' 
71  N.  Y.,  194.  Coming  to  our  own' state 
w'e  find  the  following  in  Railroad  Co,  v. 
Prentice,  13  Ohio  St.,  373,  opinion  by 
SuTi,iXfF,  J :  "It  certainly  is  not  an  un- 
reasonable presumption,  after  proof  of 
the  fact  that  a  rolEid  or  canal  had  been  sur- 
veyed and  staked' out,  that  when  worked 
and  in  operation  as  a  public  thoroughfare, 
without  any  objection  to  the  locns  in  quo, 
it  should,  if  afterward  questioned,  be  pre- 
sumed to  have  been  opened  w/iere  sur- 
veyed and  located."  And  in  IVarTur  v. 
Railroad  Co.\  39  Ohio  St.,  70,  the  hold- 
ing is:  "  Where  the  terms  of  a  grant  of 
a  right  of  way  are  general  and  indefinite, 
its  location  and  use  by  the  grantee, 
acquiesced  in  by.  the  grantor,  will 
have  the  same  legal  effect  as  if  it  had 
been  fully  described  in  the  terms  of  the 
grant." 

The  principles  stated  in  the  above 
citations  we  believe  to  be  applicable 
to  the  case  at  bar,  and  as  conclusion  we 
are  of  opinion  that,  by  accepting  the 
consideration  money  after  the  construc- 
tion of  the  road,  and  acquiescence  for 
six  years  in  the  occupancy  and  use  by 
the  company  of  the  land  on  which  its 
road  was  thus  practically  located,  the 
plaintiff  is  estopped  to  now  deny  that 
such  location  is  the  true  location,  and 
demand  additional  comp^isation; 

Upon  the  whole  case,  as  shown  by  the 
record,  the  plaintiff  was  not  entitled  to 
recover.  The  judgment  below  will, 
therefore  be  revers^id,  and  the  action 
dismissed. 


[  Supreme.G<)urt  of  Ohio.  ] 

Geo.  W.  Havkns  Bt  ai^  v.  Thos.  Horton,  Jr. 

Deed  of  assignment— Power  of  probate  court 
to  order  sale  of  mortgaged  land—Jurisdic- 
tioft  thus  acquired  not  ousted  dy  mortgagee's 
action  to  foreclose. 

1.  Where  a  deed  of  assignment  has  been 
filed  in  the  probate  tourt  in  accordance  ^th 
section  6  i3o.  Rev.  SUt,  and  the  assignee 
has  qualified,  that  couft,  is  clothed  with  juris- 
diction to  fhlly  execute  the  trust    And  where 
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such  deed  conveys  land  encambered   by  mort- 
*  gage  the  court   has  power,   as   an   incident  of 
jurisdiction,  to  order  the  land   sold  and  the 
mortgaj^e  satisfied. 

2.  Jurisdiction  thus  acquired  is  not  ousted 
by  the  subsequent  commencement  of  au  action 
by  the  mortgagee  in  the  court  of  common 
pleas  of  the  county  to  foreclose  the  mortgage. 

(Decided  June .27,  lS9o.) 

Error  to  the  circuit  court  of  Perry 
county. 

On  May  11,  1803,  the  defendant  in 
error  commenced  an  action  in  the  court, 
of  common  pleas  of  Licking  county  to 
recover  upon  six  promissory  notes,  and 
for  a  seventh  cause  of  action,  to  foreclose 
a  mortgage  on  land  in  that  county  given 
to  secure  payment  of  the  notes  against 
Robert  Meridith,  maker  and  mortgager, 
and  George  \V.  Havens,  assignee.  Ha- 
vens answered,  alleging  in  substance: 
"  That  on  the  first  day  of  April,  A.  D. 
1893,  the  said  Robert  Meridith  made, 
and  executed,  and  delivered  to  him  his 
certain  deed  of  assignment,  granting  and 
conveying  to  him  all  his  property,  real 
and  personal,  including  the  real  estate 
described  in  plaintiff's  petition  in  trust 
under  the  insolvent  laws  of  the  state  of 
Ohio,  for  the  benefit  of  all  the  creditors 
of  the  said  Robert  Meridith.  I 

"That  said  deed  ot  assignment  was  filed  ' 
in  the  probate  court  of  Licking  coun'y,  i 
on  the  first  day  of  April.  A.  D.  189o,  at  • 
1:20  o'clock  p.  m.  and  that  this  defendant  I 
on  said  date,  accepted  the  trust  created  in  ' 
him  by    said  deed  of   a  sign m en t,  gave 
bond  and  was  duly  qualified  by  said  pro- 
bate court,    and    entered    upon    the  dis- 
charge of  his  duties  as  such  assignee. 

"That  on  tht-  lioth  day  of  April,  A.  D. 
1803,  an  order  of  appraisement  is^-ued  out 
of  the  probate  court  of  said  county,  to 
three  judicious,  disinterested  and  qualified 
appraisers,  directing  and  authorizing 
them  to  appraise  accordnig  to  law  all 
property,  real  and  personal  and  assets  of 
the  .said  Robert  Meridith,  assigned  as 
aforesaid  to  this  defendant,  and  that  said 
apprai.sers,  acting  under  the  authority  of 
said  order  of  appraisement,  made  an  in- 
ventory and  a])i)raisement.  of  all  the 
assets  of  said  estate  including  the  real 
estate  described  in  plailiiiff's  petition, 
and  delivered  said  order  of  appraisement 
with  their  proceedings  thereon  to  this 
defendant,  and  that  this  defendant  filed 


the  same  in  the  probate  court  of  said 
count}',  verified  by  his  oath  as  required 
by  law,  on  the  25th  day  ot  May,  I'^A 
**And  this  defendant  says  that  ou  *he 
21st  day  of  June,  1893,  he  filed  a  peti- 
tion as  assignee  of  the  said  Robert  Mer- 
idith in  the  probate  court  of  said  county 
to  sell  all  the  real  estate  belonging  to 
said  assignment,  including  tiie  Ttal 
estate  described  in  the  plaintifi's  petition, 
and  that  on  July  1,  1893,  the  profile 
court,  finding  that  Thomas  Horton  Jr., 
plaintiff  in  this  action  and  oce  of 
the  defendants  in  the  petition  to<eil 
said  real  estate  filed  as  aforesaid  in  th« 
probate  court  by  this  defendant  as  as- 
signee, was  a  non-resident  of  Licking 
county,  ordered  that  summons  be  sened 
on  said  Horton  by  publication,  and  that 
such  proceedings  w^ere  had  under  said 
order,  that  on  August  18,  1893,  proof 
of  publication  of  notice  and  service  of 
summons  thereby  on  said  Thomas  Hor- 
ton, Jr.,  was  filed  in  said  probate  court, 

and  that   on  the day  of  September, 

180o,  the  said  Thomas  Horton,  Jr..  by 
his  attorney,  filed  his  niotion  in  said 
probate  court  to  said  petition  of  this  de- 
fendant, and  afterwards,  to  >rit,  on  the 
day   of   September,    1893,  on  the 


application  of  said  Thomas  Horton.  Jr., 
leave  was  given  him  to  file  his  answer  in 
said  case  in  said  probate  court,  and  that 
by  reason  of  the  premises  and  oi  the 
facts  above  stated,  said  probate  court  had 
jurisdiction  of  the  subject  matter  of 
plaintiff's  seventh  cause  of  action  before 
the  commencement  of  plaiutiflf's  action 
in  the  court,  and  that  said  suit  is  now 
pending  in  said  probate  court.' 

To  this  answer  the  plaintiff  demurred. 
The  demurrer  was  sustained  and  decree 
of  foreclo.sure  entered.  From  this 
judgment  the  assignee  appealed  to  the 
circuit  court,  where  a  like  holding  w'as 
had  and  judgment  rendered.  To  reverse 
this  judgment  the  present  proceeding  in 
error  is  prosecuted. 

/.  ,^.  Flory  and  G.  E,  Daughetty.  for 
Plaintiff  in  Error. 

/.  R.  Pavirs,  for  Defendant  in  Emr. 
By  the  Court. 

By  the  filing  of  the  deed  of  as.sigi..nent 
in  the  probate  court  and  the  qualilicatioo 
of  the  assignee,  in  conformity  with 
section  f»385,  Rev.  Stat.,  that  court 
acquired  jurisdiction  of  the  real  as  welj 
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as  personal  propertj'  conveyed  by  the 
deed  of  assignment  and  power  to  order 
sale  of  the  land  and  payment  of  the 
encumbrance  thereon,  and  that  juris- 
diction was  not  ousted  by  the  com- 
iT»encement  of  an  action  by  the  mort- 
agee  in  the  court  of  common  pleas  to 
foreclose  his  mortgage.  Dwyer  v. 
Garhugh,  31  Ohio  St.,  158;  Under- 
7na7i  V.  Inghavi,  86  Ohio  St.,  1;  Blajidy 
V.  BenedUt,  42  Ohio  St.,  299;  Sayler 
V.  Simpson,  45  Ohio  St.,  141;  Beiz 
V.  Sfiyder,  48  Ohio  St.,  498;  Clapf) 
V.  Banking  Co,.  hO  Ohio  St.. 536;  McNeil, 
tzssignee,\,  Hageriy,  auditor ,  51  Ohio  St., 
263. 

Judgment  reversed  and  cause  re- 
manded to  the  circuit  court,  with  direc- 
tions to  overrule  the  demurrer  and  dis- 
miss the  petition 

(To  appear  in  52  Ohio  St.) 


{  Supreme  Court  of  Ohio.] 
The  L.\ke  Shore  and  Michigan  Southern 

R.  R.   V.   Pl,ATT  ET   AI,. 

Boundary  lin^  coincident  with  a  stream— Hotv 
established  from  description  in  conveyance, 

A  conveyance  of  lands  situated  upon  a  navi- 
gable stream,  the  description  being  by  courses 
and  distances  from  a  fixed  monument,  and  es- 
tablishing a  boundary  line  coincident  with  the 
line  of  navigation,  conveys  the  grantor's  title 
as  far  as  ihe  central  thread  of  the  stream. 

(Decided  June  25,  1895.) 

Error  to  the  circuit  court  of  Lucas 
countv. 

January  17,  1876,  Piatt  et  al,  brought 
ejectment  in  the  common  pleas  court  of 
Lucas  county  to  recover  the  subaqueous 
ground  lying  between  the  former  add 
present  dock  lines  along  the  Maumee 
river  and  in  front  of  a  part  of  lot  11  in 
the  city  of  Toledo.  Each  party  asserts 
title  in  fee  to  such  ground,  and  their 
rights  depend  upon  the  following  mate- 
rial facts  as  shown  by  the  pleadings  and 
the  stipulations  upon  which  the  cause  was 
submitted  in  the  common  pleas; 

In  1852  Harriet  O.  Hall  was  the  owner 
in  fee  of  lot  11,  which  included  the  prem- 
ises in  controversy.  August  9, 1852,  the 
Lake  Shore  company  (its  predecessor) 
commenced  proceedings  in  the  probate 
court  to  appropriate .  lands  for  railroad 
purposes.  .  The  appropriation  by  metes 


and  bounds  carried  the  line  of  the  com- 
pany's property  thus  acquired  to  the  for- 
mer dock  line  which  was  approximately 
parallel  with  the  shore  line  and  where 
there  was  available,  for  purposes  ol  nav- 
igation, a  depth  of  water  somewhat  ex- 
ceeding nine  feet.  The  company  at  once 
took  possession  of  the  lands  acquired  for 
landing,  dock  and  terminal  purposes  (for 
which  purposes  they  had  been  acquired) 
and  built  its  dock  upon  the  line  estab- 
lished. 

June  2.1.  1855,  Mns,  Hall  executed  to 
the  company  a  deed  for  th^.  same  prop- 
erty for  the  express  purpose  of  assuring 
its  title.  The  description  in  this  deed 
also  carried  the  line  to  the  foi-mer  dock 
line,  and  granted  the  premises  described 
'•  with  all  privileges  and  appurtenances 
to  the  same  belonging." 

The  company  took  possession  and  con- 
structed the  docks  necessary  for  traffic  in 
connection  with  boats  navigating  the 
river  and  lakes,  upon  the  dock  line  which 
was  established  by  authority. 

September  10, 1869,  Mrs.  Hall  conveyed 
to  Piatt  et  al,,  a  number  of  tracts  of  land, 
including  lot  11,  but  expressly  "reserv- 
ing that. portion  of  tract  11  which  lies 
northwesterly  of  the  center  of  the  river 
road,  the  same  being  now  in  possession 
of  the  railroad  compan}-,'*  such  reserva- 
tion including  the  premises  now  in  con- 
troversy. 

Thereafter  the  dock  line  w^as  changed 
for  the  purpose  of  accommodating  ves- 
sels of  greater  draught,  and  the  railroad 
compan^  docked  out  to  the  new  line  thus 
established,  completing  the  reconstruc- 
tion of  its  dock  in  July,  1873. 

April  13,1874,  Mrs.  Hall,  by  quit  claim, 
granted  to  Piatt  et  al,  all  her  interest  in 

lot  ir. 

In  the  court  of  common  pleas,  Piatt 
et  al,  recovered,  and  that  judgment  was 
affirmed  by  the  circuit  court. 

E,  D,  Potter,  Jr.,  and  Geo,  C,  Greene, 
for  Plaintiff  in  Error. 

Frank  H,  Hurd,  for  Defendants  in 
Error, 

Shauck,  J. 

At  the"  dates  of  the  appropriation  l^y 
the  company  and  the  subsequent  grant 
of  June  21,  1855,  Mrs.  Hall,  the  grantor, 
and  the  railway  company,  the  grantee, 
were  alone  interested  in  what  is  now  the 
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'Subject  of  controversy.  In  the  practical 
interpretation  of  its  rights,  acquired  by 
the  appropriation  and  the  grant,  the  com- 
pany took  actual  possession  not  only  of 
the  bank  of  the  stream  but  of  so  much 
of  the  river  as  might  be  necessary  to  reach 
the  established  dock  line  at  a  depth  of 
water  of  nine  feet. 

By  the  deed  of  September  10,  1869. 
Piatt  et  aL  acquired  no  title  to  the  premi- 
ses in  controversy,  for  they  were  expressly 
excepted  from  the  operation  of  the  deed. 
Not  only  so,  but  by  the  terms  of  the  res- 
ervation or  exception,  the  grantees  were 
notified  that  the  grantor  had,  by  a  former 
conveyance,  granted  to  the  company  the 
premises  now  in  controversy.  > 
The  exception  was  not  of  *'  so  much  of 

.  tract  11  as  the  railroad  company  now  oc- 
cupies," but  it  was  of  **that  portion  of 
tract  11  which  lies  northwesterly  of  the 
river  road,  the  same  being  now  in  posses- 
sion of  the  railroad  company."  This  was 
express  notice  to  the  grantees  that  the 
company  was  in  possession  not  only  of 
the  bank  of  the  stream  but  of  all  that 
portion  of  tract  11  which  lay  between 
the  bank  and  the  central  thread  of  the 
stream. 

On  April  18.  1874,  when  the  defend- 
ants in  error  received  from  Mrs.  Hall  the 
quitclaim  under  which  they  now  assert 
title,  they  found  that  the  company  had 
extended  its  docks  over  the  disputed 
premises  to  the  newly  established  dock 
line.  This  had  been  done  in  the  asser- 
tion of  the  rights  acquired  by  virtue  of 
the  appropriation  and  the  deed  of  June 
21,  1855,  and  with  the  acquiescence  of 
Mrs,  Hall,to  whom  these  parties  now  look 
as  the  common  source  of  title. 

-     The  defendants  in  error  took  nothing 

.by, the  quit  claim,  because,  not  only  the 
terms  of  their  former  deed,  but  the  actual 
possession  of  the  company,  affected  them 
with  notice  of  the  rights  now  asserted  by 
the  company,  which  rights  their  grantor 
could  not  then  contest,  since  she  had  ac- 
quiesced in  the  company's  possession 
continuously  ^rpm  the  date  of  af)propria- 
tion. 

But  from  a  .consideration  pf  the  rules 
which  prevail  in  the  construction  of 
grants  of  this  character,  we  thitik  the 
premises  in  controversy  passed  to  the 
company  by  the  terms  of  the  deed  of 
1856.     It  is  true  of  that  dieed,  as  well  as 


of  the  previous  proceedings,  to  appropri- 
ate, that  the  Maumee  river  was  not 
named  as  the  boundary  of  the  lands  ap- 
propriated or  conveyed.  But  by  the 
strictest  construction  that  could  be  placed 
upon  the  deed  it  conveyed  not  only  the 
land  upon  the  bank  of  the  stream,  but 
all  that  lay  between  the  water's  edge  and 
the  original  dock  line  projected  where  a 
depth  of  nine  feet  of  water  was  available 
for  the  purposes  of  navigation.  The 
terms  of  the  grant  do  not  admit  of  any 
broader  claim  on  behalf  of  the  grantor 
than  that  she  did  not  expressly  convey 
to  the  central  thread  of  the  stream.  If 
title  to  the  subaqueous  lands,  lying  be- 
tween the  former  and  present  do^k  lines, 
remained  in  her,  it  was  by  virtue  of  a 
presumption  operating  in  her  favor,  not- 
withstanding the  location  of  the  lands 
expressly  granted,  the  obvious  purposes 
of  the  grant  and  the  limited  and  inciden- 
tal use  of  which  alone  the  lands  in  con- 
-troversy  are  susceptible. 

The  lands  were  acquired  by  the  com- 
pany for  landing,  dock  and  terminal  pur- 
poses. That  these  purposes  were  within 
the  contemplation  of  all  the  parties  is 
indicated  by  the*  location  of  the  lands 
upon  a  navigable  stream  and  the  express 
grant  of  ^that  portion  of  the  stream  which 
was  necessary  to  make  the  grant  a^'aila- 
ble  for  that  purpose. 

The  ground  in  controversy  is  insuscept- 
ible of  absolute  and  unqualified  domin- 
ion, being  incidental  to  the  shore  and 
subject  to  the  public  right  to  navigate  the 
stream.  Because  of  .the  permanent  char- 
acter of  the  riparian  and  public  rights  in- 
volved, the  case  is  broadly  distinguisha- 
ble from  those  of  grants  bounded  on 
streets  and  highways  which  may  be  aban- 
doned and  their  sites  thus  restored  to  a 
condition  in  which  they  may  be  subject 
to  absolute  and  unqualified  dominion. 
For  the  same  reason  the  case  is  distin- 
guishable from  those  of  grafts  of  lands 
bounded  by  swamps,  ponds  and  lakes  that 
are  not  navigable  and  are  subject  to  drain- 
age. The  use  of  the  stream  for  the  pur- 
poses of  navigation  was  not  only  within 
the  contemplation  of  the  parties  to  the 
deed  from  Mrs.  Hall  to  the  company,  but 
it  was  the  principal  and  most  obvious  ele- 
ment of  the  value  of  the  lands  fexpressly 
granted. 

These  considerations  would  seem  to 
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justify  the  presumption ,  that  a  ^ant  of 
this  character  is  to  the  central  thread  of 
the  stream,  unless  apt  terms  are.employed 
to  limit  it, ' 

And  such  appears  to  be  the  settled  view 
of  the  cotirts  of  the  country.  Well  con- 
sidered cases  in  which  this  doctrine  is 
held  are  Gaviit  v.  CAamberSy  8  Ohio,  496 ; 
Walker  v.  Board  of  Public  Works,  16 
Ohio,  543 ;  /un^  v.  Purcell,  36  Ohio  St., 
396 ;  Watson  v.  Peters,  26  Mich.,  508  ; 
Luce  V.  CarUy,  24  Wend.,  461 ;  Norcross 
V.  Griffiths  et  aL,  66  Wis,,  499;  Yates  v. 
MilwaukeerVi  Wall..  497;  County  of  SL 
Clair  V.  Livingston,  23  Wall.,  46. 

To  the  application  of  this  doctrine  it 
is  quite  immaterial  whether  the  stream 
be  named  as  a  boundary  ol  the  lands 
granted  or  there  be  a  descriptioll  by 
courses  and  distances .  from  a  fixed  mon- 
ument whereby  a  line  is  established  co- 
incident with  the  stream.  The  doctrine 
regards  the  substance  of  th^  grant  and 
not  its  form.  Watson  v,  Peters y  County 
of  St,  Clair  v.  Livingston, 

It  is  true  that  the  common  law  re- 
garded only  those  streams  as  navigable 
which  are  subject  to  the  ebb  and  flow  of 
the  tides ;  and,  in  this  view,  the  differ- 
ence between  riparian  and  literal  titles 
becomes  unimportant,  since  they  alike 
terminate  at  the  water's  edge,  the  title  to 
the  residue  of  the  alveus  being  in  the 
public.  While  this  view  has  been  taken 
in  some  of  the  American  cases,  it  cannot 
be  regarded  as  "the  view  generally  re- 
ceived. Nor  could  it  avail  the  defend- 
ants in  error.  'The  manifest  result  of 
these  cases  is  that  riparian  and  alvean 
rights  .are  inseparable,  whatever  may  be 
the  nature  or"  "extent  of  those  rights. 
Alvean  rights  appertain  to  the  ri- 
parian title  and  do  .  not  depend 
upon  title  to  the  subaqueous  land. 
That  such  rights  are  incapable  of  sever- 
auce  from  the  riparian  title  to  which  they 
are  incident  was  distinctly  held  in  Ijike 
Superior  Land  Co,  v.  EmerSon,  38  Minn., 
406.  The  conclusion  reached  in  that 
case  was  adversely  criticised  by  the  same 
CQXiX\.\Vk  Han^ordw,  St,  Paul  and  Dtduth 
R,  R,  Co,,  43  Mipm,  104,  where  it  was 
considered  that  the  rights  may  be  sev- 
ered if  they  are  ofsuch  a  nature  that  they 
may  be  enjoyed  separately  from  the  adja- 
cent land  to  which  they  were  Originally 
appurtenant.     It  wafi. .  accordingly   held 


that  submerged  lands  lying  between  the 
high  land  upon  the  shore  and  the  line  of 
navigation  m^ht  be  severed  from  such 
high  land;  and  that  conclusion  would 
result  from  the  consideration  that  ^uch 
submerged  lands,  being  susceptible  of  re- 
clamation without  interference  with  pub- 
lic rights,  might  become  the  subject  of 
the  riparian  title  to  which  access  to  and 
use  of  the  navigable  waters  would  attach 
as  an  incident.  But  it  was  not  there  held 
that  one  may  own  that  which  he  cannot 
enjoy. 

Since  a  plaintiff  in  ejectment  must  re- 
cover, if  at  all,  by  virtue  of  his  own  title, 
the  contention  of  the  defendants  in  error 
wpuld  not  be  aided  by  the  conclusion  that 
the  lands  in  controversy  are  incapable  of 
private  ownership. 

Confining  ourselves  to  the  require- 
ments of  the  case,  we  conclude  that  .the 
lands  in  controversy  passed  to  the  plain- 
tiff in  error  by  the  deed  from  Mrs.  Hall„ 
because  they  were  not  by  clear  and  apt 
terms  excepted  from  its  operation,  and 
for  the  additional  reason*  that,  it  being  arf 
express  grant  of  her  lands  to  the  line  of 
navigation  with  all  the  privileges  and 
appurtenances  to  the  same  belonging, 
the  right  asserted  by  the  grantee  is  necs 
essary  to  satisfy  the  express  terms  of  thie 
deed.  Gould  on  Waters,  section  179; 
'Wood  on  Nuisances,  section  491 ;  Mor- 
gan et  al,  V.  Mason,  20  Ohio,  402. 

The  views  expressed  in  Letnbeck  v. 
Nye,  47  Ohio  St.,  386,  were  not  intended 
to  Jhave,  and-  cannot  have,  any  applica** 
tion'  to  a  case  of  this  character.  The  lands 
there  in  controversy  lay  under  water  that 
was  not  navigable.  By  the  clear  term» 
pf  the  syllabus  the  case  was  limite4  to 
lands  thus  isituated ;  and  in  the  principle 
opinion,  prominence  is  given  to  the  coij^ 
sideration  that  the  lake  there  in  contrps- 
versy  was  susceptible  of  private  owner- 
ship, and  the  views  here  expi'essed  wer^ 
recognized  as  controlling  in  cases  of  nav 
igable  streams. 

l{  is  not  necessary  to  consider  the  evi- 
dence offered  by  the  plaintiff  in  error,  in 
support  of  its  ptea  of  estoppel,  as  th^ 
right  for  which  it  contends  is  fully  estab* 
lished  by  the  stipulations. 

Judgments  of  the  circuit  court  and 
court  of  common  pleas  reversed  •and  judg- 
ment- for  plaintiff  in  error. 

(To  appear  in. 52  Ohio  St.) 
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[Supreme  Court  of  OliioJ 

The  State  ex  rei*.  v.  Bargus  et  au 

Lazvs  of  general  nature  defined— Constitu- 
tional law— Invalidity  of  act  of  May  U,  2894, 
{Ohio  Laws,  vol.  91,  p.  SS7)  detertnined. 

1.  L^ws  providing  for  the  public  support  of 
the  poor  are  of  a  general  nature. 

2.  An  act  by  which  the  general  assembly  at- 
tempts to  exempt  counties  from  the  operation 
of  general  laws  on  account  of  trivial  differences 
in  population  is  not  of  uniform  operation 
throughout  the  state. 

3.  The  act  of  May  14,  18«4,  to  amend  section 
957,  of  the  Revised  Statutes  (Ohio  Laws.  vol. 
91,  p.  2  w),  is  repugnant  to  section  26,  article  2, 
of  the  constitution. 

(Decided  June  11,  1895) 

Mandamus. 

The  relators  are  the  qualified  and  act- 
ing infirmary  directors  of  Huron  county, 
and  the  defendants  are  the  commission- 
ers of  said  county.  The  petition  alleges 
the  refusal  of  the  defendants  to  perform 
certain  duties  enjoined  upon  them  by  the 
general  statute,  and  admits  that  they  are 
not  required  to  perform  such  duties  it 
"An  act  to  amend  section  967  of  the  Re- 
vised Statutes,  as  amended  May  1, 1894,'* 
passed  May  14,  1894,  is  valid.  Insisting 
that  the  act  is  void,  the  relators  pray  for 
a  writ  of  mandamus  commanding  the  de- 
tendants  to  perform  the  specified  duties 
enjoined  by  the  general  law. 

The  act  is  as  follows : 

"AN  ACT 

"To  amend  section   957   of  the  Revised 

Statutes  of  Ohio,  as  amended  May  1, 

1894. 

"Section  1.  Be  it  enacted  by  the  gen- 
eral assembly  of  the  state  of  Ohio,  *That 
Section  9r)7,  of  the  Revised  Statutes  of 
Ohio,  as  amended  May  1,  1894,  be 
amended  so  as  to  read  as  follows  : 

"Section  957.  In  every  county  in 
which  there  is  a  county  infirmar>',  there 
shall  be  a  board  of  infirmary  directors, 
composed  of  three  persons,  one  of  whom 
shall  be  chosen  every  year,  and  shall  hold 
his  office  for  three  years,  commencing  on 
the  first  Monday  in  January  next  after 
his  election.  They  shall  be  chosen  by 
the  electors  of  the  county,  unless, part  of 
the  county  is  not  taxed  for  the  support 


of  the  county  infirmary,  in  which  case 
they  shall  be  voted  for  only  by  residents 
of  the  territory  so  taxed ;  provided,  how- 
ever, that  in  counties  which  by  the  last 
federal  census  had,  or  which  by  any  sub- 
sequent federal  census  may  have  a  pop- 
ulation of  not  less  than  31,940  nor  more 
than  31,960,  and  in  counties  which  by  the 
last  federal  census  had,  or  which  by  any 
subsequent  federal  census  may  have  a 
population  of  not  less  than  thirty-fire 
thousand  four  hundred  (35,400)  nor  more 
than  thirty-five  thousand  five  hundred 
(35,500),  no  infirmary  directors  shall  here- 
after be  elected,  and  the  terms  of  those 
now  in  office  shall  expire  on  the  first 
Monday  in  January,  1895.  And  in  all 
such  counties  the  board  of  county  com- 
missioners shall,  at  th^  expiration  of  soch 
terms,  become  the  successor  of  the  board 
of  infirmary  directors,  and  shall  perform 
all  the  duties,  have  the  same  powers,  and 
be  subject  to  the  same  obligations  as  de- 
volve by  law  upon  infirmary  directors  in 
counties  where  such  boards  continue  to 
exist. 

"Section  2.  That  said  section  967,  as 
amended  May  1,  1894,  be,  and  the  same 
is  hereby  repealed,  and  this  act  shall  be 
in  force  from  and  after  its  passage. 

"Passed  May  14.  1894." 

The  portion  of  section  957  as  amended 
preceding  the  proviso  is  the  genezal  stat- 
ute upon  the  subject.  The  proviso  at- 
tempts to  prevent  the  operation  of  the 
general  statute  in  Huron  and  Erie  coun 
ties,  they  being  the  only  counties  in  the 
state  whose  populations  at  the  last  fed- 
eral census  came  wnthin  the  limits  desig- 
nated in  the, act.  The  amendment  of 
May  1,  1894,  was  made  with  the  object  of 
preventing  the  operation  of  the  general 
statute  to  Huron  county ;  and  by  the 
amendment  of  May  14,  1894,  it  was  at- 
tempted to  create  a  like  exception  as  to 
Erie  county*. 

The  cause  is  submitted  on  a  demurrer 
to  the  petition. 

5.  A.  Wildman  and  Atidreu^s  Bros.,  for 
Relators. 

L.  C,  Laylin  and  /.  R.  McKnight.  for 
Respondents.. 

Shauck,  J. 

The  question  of  first  importance  is 
whether  this  act  meets  the  requirement 
of  section  20.  article  II,  of  the  coiistitn- 
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tion  that  ''all  laws  of  a  general  natute 
shall  have  a  tmiform  operation  through- 
out the  state." 

The  briefs  of  counsel  present  in  a 
strong  light  the  real  and  apparent  con- 
flict of  decision  and  comment  upon  the 
application  of  this  section  to  statutes  said, 
to  be  repugnant  to  its  provisions.  But  a 
number  ot  the  cases  cited  may  be  dis- 
missed because  they  are  really  deter- 
mined by  the  consideration  believed  to 
be  due  to  other  provisions  of  the  consti- 
tution relating  specially  to  the  various 
subjects  of  the  legislation  whose  validity 
was  questioned ; — such  as  those  relating 
to  grants  of  corporate  power  and  those 
enjoining  upon  the  general  assembly  the 
duty  of  establishing  and  maintaining 
public  schools. 

Still,  it  would  be  difficult  if  not  impos- 
sible, to  reconcile  all  the  conclusions 
which  have  been  reached  concerning  the 
effect  of  this  section.  Care  seems  to  have 
been  taken  to  avoid  exact  and  compre- 
hensive definitions  of  the  phrases  **gen- 
eral  nature"  and  "uniform  operation;" 
and  from  a  course  of  interpretation  in- 
tended to  leave  questions  of  conformity 
to  be  determined  with  respect  to  differ- 
ent statutes  as  they  might  arise,  it  has 
resulted  that  the  apparent  value  of  the 
legislation  has  sometimes  affected  the 
views  that  have  been  entertained  respect- 
ing its  validity.  There  may  also  be  ob- 
served the  effect  of  cautionary  sugge!!s- 
tions  and  admonitions  supposed  to  be 
promotive  of  conservatism,  if  not  helpful 
in  the  discovery  of  the  truth  nor  likely  to 
contribute  to  harmonious  interpretation. 
In  various  phrases  it  has  been  said  that 
the  members  of  the  lawmaking  bodies 
have  knowledge  of  the  limitations  upon 
their  power  and  are  mindful  of  their  duty 
not  to  transcend  them.  Harmony  is  not 
likely  to  be  found  among  conclusions 
which  result  from  the  application  of  a 
rule  of  inconstant  force.  Some  contra- 
dictory conclusions  upon  this  subject  are 
the  play  of  the  balance  in  which  defer- 
ence to  the  constitution  has  been  weighed 
against  deference  to  the  general  assembly. 
Of  these  cautionary  rules  one,  however, 
is  useful :  Acts  of  the  general  assembly 
should  not  be  adjudged  void  upon  mere 
-doubts  as  to  their  validity. 

But  it  does  not  appear  to  have  been 
advertently  -^held  in  any  case,  that  this 


section  belongs  to  the  class  of  constitu- 
tional provisions  which  it  has  sometimes 
been  thought  safe  to  regard  as  directory 
or — more  accurately — advisory  merely. 
On  the  contrary,  there  seems  to  be  gen- 
eral acquiescence  in  the  view  expressed  by 
Scott.  J.,  in  Kelly  v.  The  State,  6  Ohio 
St.,  269,  where  he  says  that  this  section 
is  "a  general,  unqualified  and  positive 
prohibition  or  limitation  of  legislative 
power,  forbidding  the  giving  of  a  partial 
operation  to  any  law  of  a  general  nature, 
or — in  its  own  affirmative  terms — requir- 
ing that  a  uniform  operation  throughout 
the  state  shall  be  given  to  all  laws  of  a 
general  nature." 

It  is  arguing  in  a  circle  to  say  that  a 
law  is  not  of  a  general  nature  because  its 
operation  is  limited.  It  is  implied  in 
this  section  that  there  are  subjects  of  leg- 
islation of  a  general  nature  as  to  which 
there  is  the  imperative  requirement 
that  the  operation  of  the  laws  shall  be 
uniform  and  coextensive  with  the  sub- 
jects. Those  who  framed  and  adopted 
the  constitution  used  the  phrase 
"general  nature"  without  definition,  as 
though  its  meaning  were  well  understood. 
Whatever  doubts  may  have  arisen  since 
the  adoption  of  the  constitution  as  to  the 
effect  of  this  provision  when  applied  to 
statutes  as  a  test  of  their  validity,  it  is 
not  supposed  that  the  meaning  of  the 
phrase  has  changed.  It  is  with  evident 
propriety  that  counsel  point  to  its  prior 
and  contemporaneous  use  in  legislation, 
as  indicating  the  sense  in  which  it  was 
employed  in  the  constitution.  Many 
members  of  the  convention  had  been 
members  of  the  general  assembly,  and 
others  were  entirely  familiar,  with  the 
course  of  legislation  under  the  constitu- 
tion gf  1802.  Unless  terms  which  had  a 
well  understood  meaning,  are  regarded  as 
used  according  to  that  meaning,  inter- 
pretation becomes  mere  speculation. 

In  volume  eighteen,  laws  *of  Ohio, 
published  in  1820,  the  acts  of  the  gen^ 
eral  assembly  were  published  under  the 
titles  of  "Acts  of  a  General  Nature  "  and 
"Acts  of  a  Local  Nature,"  and  these  titles 
were  used  consistently  during  the  thirty 
year  following  that  date  and  preceding, 
the  adoption  of  the  present  constitution. 
It  can  hardly  be  doubted  that  in  this 
manner  these  terms  became  familiar  to 
the  people;  and  their  meanings  were  de- 
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termined  by  such  familiar  usage.  The 
IsL^s  published  as  "acts  of  a  general  na- 
ture" were  not  always  of  uniform  opera- 
tion throughout  the  state,  for  that  was 
not  required  by  any  provision  of  the 
constitution  then  in  force.  In  the  adop- 
tion of  section  26,  article  2,  of  the  present 
constitution,  the  phrase  "Laws  of  a 
general  nature"  was  employed  in  the 
sense  then  familiar  to  designate  the  acts 
which,  as  experience  had  demonstrated, 
should  have  a  uniform  operation  through- 
out the  state. 

It  will  not  aid  present  purposes  to 
enter  the  interesting  field  of  inquiry  sug- 
gested, further  than  to  ascertain  whether 
acts  providing  for  public  aid  to  the  poor 
were  regarded  as  of  a  general  nature.  In 
volume  eighteen,  laws  of  Ohio,  at  page 
208.  is  a  re-publication  of  an  act  entitled 
"an  act  for  the  relief  of  the  poor"  which 
had  been  passed  February  10.  1816;  and 
at  page  223  of  the  same  volume  is  a  re- 
publication of  an  act  entitled  "an  act  to 
authorize  the  establishment  of  poor 
houses,"  which  had  been  passed  February 
26, 1816.  Both  acts  are  published  under 
the  general  title  "acts  of  a  general  na- 
ture." There  was  further  legislation 
upon  this  subject  January  26.  1827, 
January  19,  1829,  and  March  14,  1831, 
and  all  the  acts  were  published  under  the 
same  general  title  as  acts  of  a  general 
nature. 

That  this  has  been  regarded  as  a  sub- 
ject for  laws  of  a  general  nature  under 
the  present  constitution  appears  from 
the  general  course  of  legislation  upon 
the  subject.  So  far  as  we  have  observed, 
all  the  legislation  of  the  state  prior  to 
the  act  now  called  in  question  has  ac- 
corded with  the  general  belief  that  the 
poor  are  always  and  everywhere  with  us. 

Indeed,  this  act  itself  affords  evidence 
that  the  belief  continues  to  abide  with 
the  general  assembly  that  laws  upon  this 
subject  are  of  a  general  nature.  If  the 
subject  were  not  general,  the  counties  of 
Huron  and  Erie  might  have  been  named 
instead  of  described. 

It  is  contended  that  the  act  is  of  uni- 
form operation  throughout  the  state. 
Counsel  for  the  defendants,  with  much 
reason,  insist  that  uniform  operation  is 
not  necessarily  universal  operation.  In 
the  provision  which  limits  its  o])eratioTi 
to   counties  having  inhrmaries,   . 


before  us  affords  a  convenient  example 
of  legislation  that  operates  uniformly, 
though  not  universally.  The  act  but  for 
the  proviso,  is  of  uniform  operation  b^ 
cause  it  operates  universally  where  ait 
found  the  conditions  for  which  legislative 
provisions  are  made;  that  is,  in  ail  cotio- 
ties  having  infirmaries.  But  the  petition 
shows  that  these  counties  have  infir- 
maries, and  the  purpose  of  the  act  is  to 
exempt  them  from  the  operation  of  laws 
applicable  to  other  counties  presenting 
the .  same  conditions.  Uniformity  of 
operation  requires  that  laws  shall  operate 
in  all  parts  of  the  state  where  are  found 
the  conditions  which  are  subjects  of  leg- 
islation. 

The  case  does  not  call  upon  us  to  de- 
termine whether  the  requirement  of  uni- 
form operation  forbids  the  reasonable 
cla.ssification  of  counties  upon  substantial 
differences  in  population.  Isolation  is 
not  classification.  The  appearance  of 
general  and  uniform  legislation  sought 
to  be  imparted  to  the  act  by  the  figures 
employed  in  the  description  of  these 
counties  and  the  regard  that  is  paid  to 
changes  in  population  which  may  be  dis- 
closed by  a  subsequent  federal  census  do 
not  at  all  affect  the  character  of  the  act. 
Its  validity  must  be  determined,  not  by 
its  form,  but  by  its  substance  and  pra^ 
tical  operation.  It  provides  exceptional 
legislation  on  the  basis  of  a  difference  in 
population  so  trivial  that  no  one  supposes 
it  to  be  the  real  ground  of  the  distinction, 
and  it  applies  to  no  counties  but  to  Erie 
and  Huron. 

With  the  wisdom  or  the  policy  which 
the  general   assembly  has,  through  the 
provisions  of  this  act,  attempted  to  es- 
tablish in  the  two  counties  named  we 
have   nothing  to  do.     If  it  be  unwise,    i 
this  section  forbids  its  application  to  Eric 
and  Huron  counties  except  by  a  law  of 
uniform  operation  throughout  the  state 
which  shall  affect  the   interests  of  all 
constituencies  and    thus   challenge  the 
attention   and  jiidgment  of  all  represen- 
tatives.    If  it  be  wise,   this  section  b^ 
neficently  requires  that  the  people  of  the 
whole  state  shall  share  in  its  benefits. 
We  are  aware  of  no    decision  of  this 
court  in  conflict  with  these  views. 

Demurrer  overruled,   and  ptrtmptoiy 
writ  allowed. 

(To  appear  in  52  Ohio  St) 
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An  animated  contest  for  the  common  pleas 
judgeship  is  on  in  Summit  county..  The  strife 
is  between  Judge  A.  C.  Voris,  tHe  present  in- 
cumbent, aud  Hon.  J.  A.  Kahler.  Lorain  and 
Medina  counties  are  in  the  subdivision,  but 
concede  the  candidate  to  Summit. 


Judge  Murphy,  in  the  Dnrant  trial  at  San 
Francisco,  made  an  address  to  the  press,  stat- 
ing that  the  publication  of  any  articles  tending 
to  destroy  the  defendant's  chatices  for  receiv- 
ing a  fair  .trial  was  contempt  and  warning 
newspaper  men  6f  the  necessity  of  conserva- 
tive treatment  of  that  and  similar  cases. 


Entered  at  the  Postoffice,  Norwaik,  Ohio,  as  second 
daij.  niHiter. 


SATURt)AY.*AUG.  17.  I.s9'i. 


COMMUniCATIONS  SOLICITED. 

Con iribuf ions,  items  of  news  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisms  oft  various  law  questions;  addresses 
on  legal  topics,  or  discussions  upon  points  oj 
interest,  as  well  as  important  decisions,  are 
solicited  fro^  fnembers  of  the  bar  and  those 
interested  in  ligal  proceedings. 


The  announcement  has  been  made  that 
Judge  Jenner,  of  the  fifth  circuit,  will  resign 
nexjt  week.  He  has  been  on  the '^  bench  ever 
since  the  circuit  court  was  established  atid  in 
1890  was  re-elected,  so  that  his  term  does  not 
expire  until  February,  1897.  Governor  Mcr 
Kill  ley  will  probably  not  name  an  appointee  to  - 
fill  the  vacancy  until  the  judicial  convention, 
of  the  district  nominates  his  successor,  who 
will  then  be  appointed  for  the  interim,  or  else 
appoint  some  one  who  will  agree  not  to  be  a 
candidate  before  the  convention.     ^ 

State  Senator  John  A.  B.  Wood,  Esq.,  of  Steu- 
benville,  died  on  Saturday  last.  He  was  a 
lawyer  of  ability,  and  one  of  the  youngest 
members  of  the  senate*. being  but  37.  3*ears  of 
age.  He,  was  universally  esteemed  by  his 
colleagues  in  the  legislature  and  was  one  of 
the  ablest  and  most  useful  men  in  the  senate. 
For  several  years  he  has  been  a  sufferer  from 
consumption,  death  resulting  at  Pueblo,  Colo., 
to  which' place  he- had  gone  in  the  hope  of  re- 
gaining his  health. 

The  funeral  was  held  at  Smithfield,  Jefferson 
county,  on  Thursday. 

An  inhabitant  of  Bayrcuth  was  afflicted  with 
cataract  in  both  tj-es.  He  contracted  with  a 
skilled  physician  to  have  two  operations  per- 
formed—one on  each  eye — iot  $2o0. '  The  first 
operation  proved  ver)'  successful,  but  when  .the 
doctor  offered  to  operate  also  on  the  other  eye 
the  patient  refused,  declaring^that  he  could  see 
as  much  as  he  wpnted  to  see  With  the  one  eye, 
and  tendered  half  of  the  amount  stipulated— 
i.  e.,  ^125.  The  physician,  however,  says  that 
he  fixed  the  price  as  low  as  he  did  in  consider- 
ation of  the  qiiantity  of  payment  to  be  re- 
ceived, not  in  consideration  of  the  quantity  of 
wdrk  to  be  done«  and  the  unique  dispute  is 
now  before  the  courts. 
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An  interesting  case  involving  the  rights  of 
the  negro,  has  been  takeif^  to  the  supreme 
court  of  the  United  States  from  Louisiana. 
A  colored  man  convicted  of  murder,  asked  for 
a  new  trial,  on  the  ground  that  negroes  were 
excluded  from  the  jury  which  tried  him.  The 
motion  was  denied  and  an  appeal  taken,  until 
the  case  finally  reached  the  supreme  court  A 
hearing  is  to  be  had  soon,  and  the  governor  of 
Louisiana  has  been  summoned  to  appear  be- 
fore the  court  and  show  cause  why  the  prisoner 
should  not  be  released. 

The  supreme  court  has  rendered  several  de- 
cisions upon  this  question  in  the  past,  holding 
in  every  case  that  under  the  fourteenth  amend- 
ment to  the  constitution  negroes  cannot  be 
excluded  from  jury  service. 

The  daily  press  says  that  Henry  P.  Andrus, 
swell  known  lawyer  of  Westerville,  while  in  a 
fit  of  insanity  Monday  evening  wandered  away 
from  home,  in  the  direction  of  Minerva  park. 
He  was  possessed  of  a  strange  hallucination. 
He  imagined  that  he  was  Jesus  Christ  and  that 
he  had  come  back  to  earth  to  save  sinners.  He 
sang  songs  and  made  k  great  deal  of  noise. 
When  he  arrived  at  the  park  he  announced  his 
intention  of  walking  on  the  waters  of  the  lake. 
He  waded  into  the  water  crying  that  he  was 
the  Savior.  The  unfortunate  man  was  in 
serious  danger  of  being  drowned,  as  the  water 
was  almost  up  to  his  neck  when  the  park 
policeniaQ  arrived  and  hastHy  pulled  him  to 
the  shore.  He  is  aged  about  48  and  his  in- 
sanity is  attributed  to  heredity,  liquor  and 
morphine. 

In  several  cities  the  parsonages  and  resi- 
dences of  priests  are  being  added  to  the  tax 
duplicate,  on  the  ground  that  they  are  not 
church  property.  The  authority  for  making 
'  the  additions  is  said  to  be  a  holding  of  the  Ham- 
ilton county  district  court  made  in  a  case  in- 
volving the  settlement  of  the  affairs  of  the  late 
Archbishop  Purcell,  at  Cincinnati.  This  hold- 
ing of  the  court  reads  :  "A  vacant  lot  separated 
from  a  catliedral  by  a  lot  of  forty-five  feet  in 
width,  on  which  stood  the  residence  of  the 
archbishop,  in  the  rear  of  the  cathe^lral,  and 
which  was  taxable,  was  not  attached  to  the 
cathedral,  nor  was  it  necessary  for  the  occu- 
pancy, use  and  enjoyment  of  the  same.** 

Another  decision  by  the  supreme  court  of 
the  United  States  which  is  also  said  to  be  a 
part  of  the  basis  for  the  addition  to  be  made, 
reads:  **It  has  been  repeatedly  held  by  this 
court  that  an  exemption  from  taxation  must 
be  expressed  in  clear  and  unmistakable  terms 
and  cannot  be  shown  by  doubtful  and  ambigu- 
ous language." 


An  interesting  convention  of  commerciil 
lawyers  is  being  held  at  Detroit  this  week. 
The  attendance  is  large,  and  the  papers  are  of 
an  unusually  high  standard. 

A  press  dispatch  from  New  York  anaouaces 
that  Judge  Henry  W.  Seney,  of  Kenton,  Ohio, 
of  the  third  circuit,  while  in  that  city  recently. 
decided  to  resign  his  position  and  go  to  New 
York  to  practice  corporation  law.  A  published 
interview  with  Governor  McKin ley  concerning 
his  successor  states  that  "the  resignation  of 
Mr.  Seney  had  not  been  received  yet,  and  that, 
so  far  his  resignation  was  but  a  newspaper  re- 
port. He  understood  the  judge  was  consider- 
ing the  matter  of  resigning,  but  before  doing 
so,  would  return  home  and  consult  his  friends. 
The  governor  stated  that,  acting  upon  the  fir<: 
report,  a  number  of  persons  bad  been  recom- 
mended to  him  for  the  position.  Of  couree 
nothing  could  be  considered  until  there  wat 
a  vacancy.  It  seemed  to  him,  however,  that  if  a 
vacancy  should  arise,  it  would  be  better  that 
the  appointment  should  go  to  some  one  who 
would  not  he  a  candidate  before  the  conven- 
tion. 

"There  were  a  number.of  men  m  the  district 
competent  for  the  position,  and  to  select  any 
one  would  not  be  taken  as  an  indorsement  of 
the  man  selected  for  nomination  when  the  con- 
vention met.  The  appointment  was  on!v  for 
about  a  month,  and  about  all  there  was  in  it 
would  be  the  conferring  of  the  title  of  judge, 
which  might  prove  an  honor  and  a  help  to 
some  bright  young  lawyer." 

Howell  Edmonds  Jackson,  the  late  associate 
justice  of  the  U,  S.  supreme  court,  was  bom  in 
Paris,  Tenn.,  April  18,  1832,  so  that  he  was  in 
his  sixty-fourth  year  at  the  tifaie  of  his  death. 
Justice  Jackson  was  a  classical  scholar,  gradu- 
ating from  the  West  Tennessee  college  in  ISiS. 
He  studied  law  two  years  at  the  University  of 
Virginia  |nd  in  Jackaon  under  his  kinsmen, 
Judges  A.  \V.  O.  Totten  and  MUton  Brown; 
graduated  from  the  Lebanon  Law  school  in 
1856,  in  which  year  he  located  in  Jackson  and 
engaged  in  the  practice  of  his  profession ;  re- 
moved to  Memphis  in  1859,  where  he  continued 
the  practice  of  the  law ;  served  on  the  snpreme 
bench  by  appointment  on  fWo  occasions  and 
was  once  a  prominent  candidate  for  su- 
preme judge  before  the  nominating  convention, 
relocated  in  Jackson  in  1876,  was  elected  to  the 
state  house  of  representatives  in  1880  on  the 
state  credit  platform ;  was  elected  to  the  Tm^ 
States  senate  as  a  Democrat  in  1881  andsentd 
till  April  12,  1866;  was  appointed  United  Stttes 
circuit  judge  by  President  Cleveland  and  noaii- 
nated  for  associate  justice  by  President  Htni- 
son,  was  confirmed  by  the  senate  Februan- 1% 
18^3,  and  entered  upon  the  duties  of  thatolfice 
March  4.  1893.  He  d:ed  of  consumption  at  m* 
home  near  Nashville,  Tenn.,  August  9,  in  «« 
64th  year  of  his  age. 
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I^RIVATB  CORPORATIONS. 

A  Paper  Read  by  the  Hon.  Warner  M.  Bateman 
of  Cincinnati,  before  the  State  Bar  Associa- 
tion of  Ohio,  July  x8, 1895. 


Mr.    President    and    Gentlemen   of    the 
Association: 

The  subject  that  has  been  assigned  to 
me  for  discussion  today  is  that  of  *'  Private 
Corporations."  I  am  too  entirely  mindful 
of  its  magnitude  and  complexity  to  at 
tempt  a  discussion  of  all  or  even  a  very 
considerable  portion  of  the  topics  the 
subject  suggests.  They  involve  the  man- 
agement of  the  greater  portion  of  the 
business  of  the  country,  and  the  most 
difficult  questions  of  public  policy  which 
our  people  today  have  to  solve.  I  can 
only  hope  to  make  some  suggestions  that 
may  possibly  afford  some  aid  in  solving 
some  of  the  problems  as  to  legislation  on 
the  subject  of  corporations,  and  changes 
that  are  pressingly  needed  in  the  law 
regulating  them. 

This  is  an  age  of  corporations.  It  is 
estimated  that  there  is.  today,  four-fifths 
of  the  entire  wealth  of  this  country  in 
their  hands.  They^  have  bec9me  the 
instrumentalities  of  almost  all  business 
enterprises,  not  merely  in  the  depart- 
ment of  transportation  and  the  opera- 
tions of  public  uses,  but  in  agricultural, 
in  land-holdings,  and  in  ordinary  me- 
chanical, manufacturing  and  mercantile 
business. 

Legislation  began,  under  the  consti- 
tution, with  a  careful  specification  01  the 
purposes  for  which  corporations  should  be 
organized.  These  were  steadily  increased, 
until  by  act  of  April  6,  1894,  section 
3235  was  amended  so  as  to  authorize 
corporations  for  all  purposes,  except  for 
carrying  on  professional  business,  but 
limiting  corporations  for  buying  and  sell- 
ing real  estate  to  twenty-five  years. 
Under  this  authority,  there  is  no  conceiv- 
able business  purpose,  from  the  manu- 
facture of  a  pin  to  the  construction  of  a 
transcontinental  railway,  from  the  sale  of 
Ayer's  Pectoral  or  Thompson's  eye  water 
to  the  largest  mercantile  establishment 
in  the  world,  from  putting  in  use  the 
patent  of  the  "hump  hook  and  eye"  to 
an  ocean  steamer,  from  a  flour  mill  at 
home  to  a  mine  in  South  Africa  or  a 
plantation    in    the    Sandwich    Islands. 


They  are  used  for  ever>'  purpose  and  in 
all  lands,  and  indeed  upon  all  seas.  It 
would  be  a  curious  inquiry  to  examine 
the  variety  of  corporation  certificates  on 
file  i^  the  office  of  the  secretary  of 
state. 

Along  with  this  rapid  development  of 
corporations  in  every  business  use  have 
grown  up  abuses  that  the  interests  of 
society  imperatively  demand  shall  be  re- 
formed ;  and  the  measures  that  may  be 
required  for  this  purpose  call  for  the 
most  careful  examination  with  the  view 
to  preserve  what  may  be  useful,  as  well 
as  to  correct  what  may  be  mischievous, 
in  the  use  of  corporations. 

The  laws  of  this  state,  enacted  since 
the  adoption  of  the  constitution  of  1815, 
have  been,  in  a  great  degree,  acts  pro-/ 
vided  fr.  m  time  to  time  to  meet  new 
emergencies,  or  to  answer  special  de- 
mands, and,  as  a  con.sequence  of  such 
fragmentary  work,  the  legislation,  as  it 
now  stands,  is  an  insufficient  and  un- 
harmonious  patch-work ;  a  mottled  and 
ill-assorted  accumulation  of  lav^*s  and 
amendments,  made  without  reference  to 
previous  legislation,  without  care  or 
guard  against  abuses,  devised  to  promote 
some  new  business  scheme,  or  to  escape 
some  inconvenient  restrictions.  One 
interest  only  has  been  consulted  in  their 
passage — that  of  the  special  project  to  be 
served.  No  plan  has  been  pursued,  no 
principle  has  been  followed,  and,  in  a 
large  measure,  the  general  interest  of 
society  has  been  disregarded. 

Every  observer  is  quite  familiar  with 
the  ordinary  course  aiid  origin  of  legisla- 
tion. Bills  are  introduced  with  reference 
to  special  cases,  and,  generally,  laws  are 
amended  to  meet  the  need  of  somebody's 
claim  .or  remedy,  or  to  provide  for  seme- 
body's  business  job;  and  in  this  manner 
the  harmony  of  laws  is  destroj'ed. 

This  is  especially  the  case  where  busi- 
ness projects  are  involved  and  the  furi- 
ous passion  for  money-making  is  to  be 
gratified.  No  aid  to  these  is  so  generally - 
effective  a^  the  corporate  franchise.  The 
wildest,  as  well  as  the  most  dishonest, 
scheme  of  speculation  or  fraud  may  be 
carried  on  by  its  means,  without  responsi- 
bility on  the  part  of  the  manager,  and 
with  ri^k  only  for  the  public. 

Before  the  adoption  of  the  constitution 
of  '51,  the  usual  mode  of  creating  cor- 
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porations  was  by  special  law.  The  peo- 
ple, in  their  anxiety  to  promote  improve- 
ments and  aid  business  enterprises, 
stimulated  rather  than  checked,  the 
abuses  of  legislation  in  this  form;  which 
was  rendered  much  -more  mischievous  by 
the  ruling  in  the  Dartmouth  Colfege  case, 
which,  holding  that  a  charter  is  a  con- 
tract and,  when  once  granted,  could  not 
be  revoked  by  subsequent  legislation 
without  the  consent  of  the  grantee  of 
the  charter,  made  the  abuses  of  such 
legislation  irrevocable.  The  consequen- 
ces of  that  decision  could  hardly  have 
been  fully  contemplated  at  the  *  time  it 
was  rendered,  .  Parliament  had  possessed 
the  power  of  changing  franchises  an4 
privileges  granted  of  this  character, 
whenever  the  interests  of  the  public 
called  for  it.  There  had  been  no  ques- 
tion raised  as  to  similar  authority  among 
the  states  before  the  adoption  of  the 
^constitution ;  nor  afterwards,  until  this 
"decision  was  rendered.  But,  under  this 
rule,  the  evil  of  bad  legislation  and  the 
mischief  of  ill-regulated  corporate  power 
became  irremediable. 

Whatever  may  now  be  thoiTght  as  to 
the  wisdom  or  justice  of  it,  it  is  estab- 
lished as  a  settled  constitutional  rule, 
and  will  stand.  It  has  beeti  assailed  with 
great  ability,  but  without  eflFect.  The 
eminence  of  the  great  lawyer  to  whose 
matchless  logic  and  eloquence  its  result 
is  credited,  and  of  the  great  jurist  who 
declared  it,  has  imparted  to  the  case  a 
sacredness  and  authority  that  makes  it 
almost  impiety  to  question  it.  In  my 
judgment,  the  judicial  history  of  the 
EngHsh-speaking  race  presents  no  equal 
work  of  trial  and  decision,  of  eloquence 
and  learning,  to  this,  and  it  will  stand 
like  other  great  creations  of  art  jjind 
literature. 

But,  however  sound  the  law  of  that 
decision  may  be,  the  judgment  of  our 
American  community'  has  been  against 
its  policy  and  justice,  especially  as  to  all 
corporations  intended  for  profit,  and  the 
uses  of  general  business.  Soon  after  its 
rendition  states  began  to  provide,  by 
general  law,  for  the  organization  of  cor- 
porations, and,  by  constitutional  pro- 
visions for  making  all  Cjorrporate  franchises 
in  the  future,  subject  to  amendnient  or 
repeal.  These  provisions  are  now  found 
in  nearly  all  state  constitutions.     With  a 


view  to  limit  the  operation  oif  the  rule  of 
that  case,  many  state  constitutions  pro- 
vide that  all  charters  not  acted  on  at  the 
time  of  the  adoption  of  such  constitu- 
tions should  be  annulled,  and  that  no 
corporation  previously  organized  should 
have  the  benefit  of  any  future  legislation, 
special  or  general,  without^  becoming 
subject  to  the  general  laws  of  the  state, 
and  to  the  privilege  of  nepeal  and  amend- 
ment. 

Our  own  constitution  provides  that  no 
special  privilege^  or  immunities  shall  be 
granted  that  the  general  assembly  may 
not  alter,  revoke  or  repeal;  and  oar 
statutes  provide  that  all  corporations 
created  before  the  adoption  ^  of  the  con- 
stitution,'that  shall  have  acted  under  the 
provisions  of  the  general  laws  since, 
shall  thereby  be  deemed  to  have  con- 
sented to  have  and  exercise  their  fran- 
chise, subject  to  the  constitution  and 
tkws.  Like  legislatioti'has  bfeen  adopted 
in  other  states,  and,  practically,  the 
country  has  thins  in  the  main,  relieved 
itself  of  .the  restrictions  Upon  its  power 
over  corporations,  imposed  by  the  rulings 
in  the  Dartmouth  College  case. 

But  t}iis  class  of  legislation- aims  at 
OLther  kinds  of  corporations  than  that 
involved  in  the  celebrated  case  referred 
lo.  The  founder;5  of  the  Dartmouth 
College  gave  their  property  for  charitaWe 
uses  foreyer,  without  resenrtpg  any 
benefit  therein  to  themselves.  Any 
change  in  the  charter,  wliich  was  sub- 
stantially a  declaration  of  trust,  would 
hgive  been  a  legislative  alteration  of  the 
conditions  of  the  trust  without  the  don- 
or's consent,  and  a  repeal  thereof,  if  it 
was  attempted  after  a  .lapse  of  time, 
'would  render  it  difficult  and  perhapsin- 
possible  to  distribute  the  property  do- 
nated to  those  equitably  entitled  to  it. 
But  these  difficulties  do  not  apply  to 
private  corporations  organized  solely  for 
the  benefit  of  those  who  contribnte 
its  property  and  who  become  its  constitu- 
ent membeiis.  They  are  the  real  owners, 
are  perpetually  represented  in  its  manage- 
ment, and  their  .several  interests  are  ex- 
actly defined  by  their  stock.  If  they  are 
not  satisfied  with  the  conditions  thCj  state 
may  impose  as  to  the  use  pf  the. corpor- 
ate franchise,  thej'  may  surrender  it,  and, 
in  their  own  rights  take  possession  of 
their  business  and  property  for  ftiture 
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management,  as  shall  best  serve  their 
own  interest.  The  like  is  also  the  case 
when  the  state  revokes  the  charter.  The 
property  is  always  for  the  use  of  those 
who  give  it  and  reverts  to  them,  whether 
it  be  a  factory,  store  or  farm.  The  state 
gives  the  franchise,  not  for  its  own  bene-, 
fit,  or  that  of  the  general  public,  but  for 
the  sole  use  of  the  incorporators  and  at 
their  solicitation.  It  receives  no  con- 
sideration therefor,  and  the  incorporators 
give  none.  There  is  no  element  of  con- 
tract, but  a  mere  gratuity  in  the  grant  of 
corporate  privileges.  The  repeal  of  its 
charter  involves  only  the  question,  as  to 
whether  the  property  shall  be  Jield  and 
th^  business  conducted  in  the  corporate 
name,  or  in  the  pame  of  the  owners 
themselves  and  upon  their  personal  re- 
sponsibility, to  creditors. 

It  has  indeed  b^eri  strenuously  urged 
that  corporate  franchises  should  never  be 
granted  for  ^  private  use  and  profit ;  that 
as  a  power  of  government,  it  should 
never  be  used  for  private  purposes ;  that 
it  assists  to  aggregate  wealth  and  create 
monopoly;  that  it  tends  to  withdraw 
property  from  circulation  and  place  it  in 
mortmain ;  that  it  places  at  di^dvantage 
individual  enterprise  and  smaller  capital, 
in  that  lesser  and  distributed  manage- 
ment that  constitutes  the  great  nurserj' 
of  the  business  training  and  independ- 
ence of  our  people.  There  is  great  force 
in  this  objection,  but  the  policy  of  grant-t 
ing  such  franchises  for  such  purposes,  is 
so  firmly,  fixed  in  the  legislation  of  the 
country  that  it  cannot  be  readily,  dis- 
turbed. So  far  as  it  may  aid  legitimate 
private  business,  without  danger  to  so- 
ciety, I  do  not  propose  any  interference. 
,  But  the  regulation  of  such  franchises  is 
first  subject  to  the  control  of  the  public 
interest ;  private  convenience  should  be 
served  only  after  "the  general  safety  and 
interest  of  .society  shall  have  been  se- 
cured. 

To  some  of  the  special  dangers  and 
abuses  that  have  developed  themselves 
in  the  management  of  corporations  I 
wish  to  call  your  attention.  ^The  consti- 
tutional convention  in  18  U  recognized 
the  need  of  careful  restriction  upon  the 
grant  of  corporate  franchises  in  the  pro- 
visions I  have  referred  to. 

Butof  more  practical  value  than  these, 
is  the  third  section  of  the  thirteenth  arti- 


cle, which  provides  that  the  "dues  from 
c<^rporations  shall  be  secured  by  such 
individual  liability  of  the  stockholders, 
and  other  means,  as  may  be  prescribed 
by  law ;  but  in  all  cases  eath  stockholder 
shall  be  liable  oyer  and  above,  the  stock 
by  him  owned,  and  any  amount  paid 
thereon,  to  a  further  sum  at  least  equal 
in  amount  to  such  stock." 

This  charges  upon  the  legislature  a 
specific  duty  which  has  in  it  several 
important  elements . 

'  1.  It  contemplates  at  the  outset  ami 
requires  that  a  capital  should  be  pro- 
vided.       ' 

2.  It  requires  that  the  stockholdei  s 
should  be  made  liable  also,  in  addition  tn 
stock  subscribed  ^  and  constituting  the 
capital  of  the  corporation^  io^  a  furthcr 
equal  amount. 

3.  In  addition  to  the  coital  and  tlu- 
further  liability  so  provided,  it  requires 
that  the  debts  of  the  corporation  **  shall 
be  secured"  generally  by  a  liability  ol 
stockholders  **  and  such  other  means  as 
may  be  prescribed  by  law." 

The  idea  underlying  this  section  is, 
that  the  debts  of  thex^orporatiou,  in  any 
event,  "shall  be  secured."  The  legis- 
lature shall  provide  a  ^substantial'  capital, 
and,,  in  addition,  an  adequate  security  for 
the  sure  payment  of  the  debts.  Tht 
diity  thus  imposed  has  been  essentially 
and  disastrously  neglected.  No  adequate 
provisions  for  a  capital  haye  been  made  ; 
the  remedy  for  enforcing  the  additional 
liability  is  crude  and  ill  defined,  and  no 
laws  exist  to  further  secure  the  creditor, 
while  there  has  been  given,  on  the  other 
hatid,  ample  authority  for  the  issuing  of 
bonds  and  incurring  of  debt.  In  this  con- 
dition of  legislation  the  state  has  equip- 
ped'it$  irresponsible  creatures  and  sent 
them  out  clothed  with  an  imposing, 
though  false,  appearance  of  substance, 
with  authority  to  trade  and  contract  debt 
among  its  citizens. 

I  feel  confident  no  one  means,  active 
in  the  business  conduct  of  this  country, 
during  the  past  forty  years,  has  been  so 
productive  of  loss  and  fraud  to  the  com- 
njunity  at  large,  and  has  transferred  of 
their  substance  so  much  to  the  pockets  of 
those  who  have  been  permitted  to  use 
these  ill-advised  franchises,  without  con- 
sideration. It  has  stimulated  unscrupu- 
lous adveriture,  and,  furnished   a   la  win  ^ 
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cover  for  scandalous  rascality.  Let  us 
look  at  the  matter  with  some  detail. 

Section  3244  of  the  revision  of  the  cor- 
poration laws  in  1878  aiming  to  correct 
the  confusion  then  existing  as  to  sub- 
scription and  payment  of  stock,  required 
that  fifty  per  cent  of  the  capital  stock 
should  be  subscribed,  and  that  ten  per 
cent  should  be  paid  before  the  corpora- 
tion should  be  organized.  This  restric- 
tion was  not  permitted  to  stand  long. 
By  the  act  of  April  5,  1880,  it  was 
amended  so  as  to  require  a  subscription 
of  merely  ten  per  cent  of  the  capital 
stock,  without  the  payment  of  any  por- 
tion of  it,  as  a  condition  of  organization. 
Upon  making  a  certificate  that  such  sub- 
scription had  been  made,  and  filing  the 
same  with  the  secretary  of  state,  the  cor- 
poration is  authorized  to  organize,  and 
upon  its  organization  it  is  fully  equipped 
for  its  work.  Without  a  dollar  in  the 
treasur}',  or  a  dollar  paid  upon  its  sub- 
scriptions, it  engages  in  business  and  be- 
gins contracting  debts  and  issuing  bonds. 

The  mode  of  manipulating  these  cor- 
porations varies  according  to  the  circum- 
stances and  conditions  of  the  business  or 
enterprise  in  which  they  shall  engage. 
But  in  all  cases  they  have  the  two  ele- 
ments; little  or  no  capital,  and  business 
at  the  risk  of  their  creditors.  It  is  now 
common  in  this  country  to  find  corpora- 
tions, every  dollar  of  whose  means  is 
furnished  by  creditors,  and  every  dollar 
of  whose  stock  actually  represents  no 
assets,  with  the  management  of  their 
affairs  in  the  hands  of  those  who  have 
.no  pecuniary  investment  in  them,  and 
with  the  actual  investor  excluded  from 
all  voice  in  their  operation. 

Many  corporations  have  been  organized 
for  the  construction  of  works,  such  as 
railways,  waterworks,  and  others  for  pub- 
lic use;  bonds  and  stocks  have  been 
issued  and  manipulated  by  the  promoters 
and  managers  of  the  corporation,  so  that 
the  one  is  sold  at  par  or  a  discount,  and 
the  other  held  as  a  bonus  in  such  sale, 
without  other  consideration.  The  com- 
pany is  thus  represented  by  stock  not 
representing  a  copper  of  capital,  and  its 
money  received  from  the  sale  of  bonds, 
which  represent  the  whole  investment, 
and  often  considerably  exceed  it.  If  the 
venture  proves  successful  the  bonds  are 
paid,    or    made    good,  and  the    profits 


realized  by  the  holder  of  the  stock  for 
which  nothing  is  paid. 

The  mischief  arising  from  these  enter- 
prises is  obvious.  The  profits  of  the 
corporation  are  derived  from  charges  <x 
rates  paid  by  the  public  for  the  uses  snch 
corporation  furnishes.  The  amount  or 
stock  issued  and  bonds  outstanding  with 
the  amount  of  dividends,  which,  it  most 
be  conceded  honest  stock  is  fairiy 
entitled  to,  and  the  amount  of  in- 
terest which  bonds,  representing  real 
loans,  are  entitled  to  claim,  constitute 
the  t)asis  upon  which  fair  rates  are  calco- 
lated. 

And,  on  this  pretense,  the  public  are 
required,  in  such  cases,  to  pay  greatly 
more  than  fair  rates  for  the  services  ren- 
dered, and  if  complaints  are  made  of  such 
charges,  the  dividends  upon  the  pre- 
tended capital  and  the  payment  of  inter- 
est upon  bonds  that  may  have  been  sdd 
at  a  discount,  become  the  excuse  or  jus- 
tification. Indeed,  the  situation  becomes 
such  that  it  is  difficult  to  resist,  by  fair 
reasoning,  the  claim  for  suflBcient  rates 
to  pay  such  interest  and  dividends.  The 
bonds  are  held,  finally,  by  innocent  pur- 
chasers. .  The  purchaser  may  .well  say  to 
the  state,  "You  have  authorized  or  en- 
abled this  corporation  to  issue  its  stock 
without  the  payment  of  any  money  for 
it,  we  have  bought  it  and  paid  full  con- 
sideration, and  if  there  is  any  fraud  for 
which  any  one  should  suffer  it  should  be 
the  public  who  have  authorized  the  issue 
of  stock  and  enabled  it  to  be  done  with- 
out the  investment  of  a  copper  by  the 
original  stockholders,  and  you  should  not 
destroy  our  dividends,  which  we  are  en- 
titled to  receive,  by  the  unfair  reduction 
of  rates." 

On  the  other  hand  the  stockholders  <^ 
the  corporation  meet  the  appeal  for  the 
advance  of  wages,  on  the  part  of  the  em- 
ployee,  or  enforce  reduction  against  them, 
with  the  same  plea — ^that  the  business  is 
not  paying  sufficient  to  afford  an  ade- 
quate dividend  to  the  stockholders,  and 
to  pay  the  interest  upon  its  indebtedness; 
and  thus  this  ficticious  stock  becomes 
the  necessity  for  extorting  from  the  pub- 
lic, on  one  hand,  and  oppressing  the 
wage  earner  on  the  other.  The  project- 
ors of  this  scheme,  which  legislative  se- 
lect renders  practicable,  are  the  only  ones 
that  profit  by  the  situation,  and  society 
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suffers  without  remedy,  tinless  it  shall 
throw  the  loss  upon  the  innocent  pur- 
chasers of  such  stock  who  niay  have  paid 
lull  consideration  therelor.  The  fair  rate 
which  the  public  should  «be  called  upon 
to  pay  should  be  that,  only,  i^iiich  may 
be  necessary,  after  the  payment  of  rea- 
sonable expenses,  to  afford  a  just  and 
reasonable  return  to  the  investor,  for  the 
use  of  the  capital  actually  invested  in  the 
work. 

If  the  scheme  fails,  we  have  another^as- 
pect  of  its  evils.  With  no  capital,  with 
its  property  mortgaged  as  an  insufficient 
security  for  the  payment  of  its  bonds, 
and  a  general  indebtedness  without  any 
security,  the  deceived  creditors  iSnd  them- 
selves bearing  the  sole  buiden  of  the  loss. 
"This  is  usually  attended  with  great  dis- 
tress, such  as  commonly  follows  great 
failures.  The  laborer  and  his  family  are 
stinted  or  starved  with  the  loss  of  his 
wages,  the  contractor  broken  up  and 
bankrupted,  and  trusts  of  every  descrip- 
tion, for  charities,  schools,  widows,  help- 
less age  and  infancy  alike  are  impaired  or 
wrecked  by  bonds  issued  by  these  cor- 
porations with  little  or  no  security  to  up- 
hold them.  The  broker's  skill  is  found 
equal  to' the  work  of  foisting  them  upon 
the  inexperienced  and  simple.  The  sec- 
recy and  mystery  of  corporate  manage- 
ment renders  investigation  fruitless  and 
gives  full  scope  to  the  bond  broker's 
doubtful  arts  "and  plausible  inducements. 
And  thus  we  have  disaster  after  disaster 
visited  upon  the  suffering  communities 
of  the  country,  who  receive  and  endure 
them  much  as  they  do  the  devastation  of 
wind  or  fire,  as  visitations  of  God  with 
which, they  are  classed.  The  author  of 
this  waste  with  such  of  the  plunder  as  he 
ckn  save,  may  now  address  himself  to 
such  new  venture  as  he  may  devise. 

Stock  liability  is  inadequate  or  wholly 
worthless  as  a  security  lor  the  creditor. 
In  some  cases  the  stock  is  manipu- 
lated in  the  niame  of  an  irresponsible 
"dummy."  In  others,  stockbooks  dis- 
appear, and  I  have  known  cases  of  the 
pursuit  of  them,  with  the  aid  of  secret 
agents,  from  one  city  to  another  in  an 
eventful  search,  chiefly  useful  as  disclos- 
ing the  ways  of  concealment,  and  mode 
of  escaping  liability., .  And  where  the 
ownership  can  be  traced  it  is  often  found 
that,  by  transfers  of  stock  and  novation 


of  corporate  indebtedness,  the  responsible 
stockholder  has  been  released  and  in  his 
place  substituted  an  irresponsible  one 
who  has  received  the  stock  as  a  giit  or 
pretended  sale.  Protection  is  found 
against  the  claim  upon  the  bonds  by  in- 
serting in  them,  as  a  part  of  their  condi- 
tions, the  release  of  statutory  liability. 

Indeed,  I  think  the  experience  of  the 
profession  will  bear  me  out  in  the  state- 
ment that,  as  each  new  catastrophe  comes 
to  these  forms  of  business  venture,  and 
these  managers  grow  in  experience  and 
skill  in  their  manipulations,  less  and  less 
is  got  by  creditors  out  of  the  statutory 
liability  of  stockholders.  When  the  end 
approaches  the  managers  of  the  scheme 
disappear;  a  wreck  follows ;  the  captain 
and  his  associates,  at  a  safe  distance,  may 
look  on  without  anxiety,  but  with,  it  is 
to  be  hoped,  a  decent  sympathy  for  the 
distress  and  disaster  in  which  the  pas- 
sengers and  crew  are  involved. 

Another  case  of  a  corporation,  with 
large  capital  .stock,  but  little  or  no  capi- 
tal, is  found  in  the  organization  of  a  bank- 
rupt partnership  into  a  corporation,  or  a 
bankrupt  corporation  sold  out  and  reor- 
ganized. •  I  know  of  no  method,  except 
discharge  in  bankruptcy,  more  effective 
than  that  which  has  be^n  occasionally 
used  by  insolvent  firms,  to  relieve  their 
members  of  the  loss  or  ruin  resulting 
from  unsuccessful  business. 

Take  an  example :  A  and  B  are  part- 
ners in  an  insolvent  conceni.  They  or- 
ganize a, corporation,  fix  its  capital  at  a 
large  sum,  subscribe  for  the  stock,  giv- 
ing clerks  and  employees  a  share  each  to 
make  up  a  board  of  directors,  and  upon 
a  stuffed  invoice,  partly  fictitious  and  ex- 
cessively overvalued,  they  transfer  the 
firm  business  to  the  new  corporation,  in 
satisfaction  of  their  stock  subscription, 
the  corpoi}ation  assuming  the  iudebted- 
ness  of  the  partnership.  The  first  step 
then  begins;  The  obligations  of  the  cor- 
poration are  substituted  for  those  of  the 
partners,  and  in  time  their  liability  as 
sdch  is  discharged.  The  second  step 
then  follows.  The  stock  taken  by  the 
partners  is  transferred  to  a  clerk  for  a 
consideration  that  is  never  paid  or  ex- 
pected to  be  paid,  and  then  another 
change  of  indebtedness  takes  place  and 
the  partners  are  thus  relieved  of  their 
statutory  liability  to  their  creditors. 
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Usually  it' takes  some  money  and  a  lit- 
tle time  to  carry  through  these  processes, 
and  in  onle  case  coming  under  my  obser- 
vation the  partners,  advancing  the. neces- 
sary funds  for  this  purpose,  after  having 
secured  their  ^-elease  from  their  debt  as 
partners,  and  their  liability  as  stockhold- 
ers, took  a  mortgage  upon  the  assets  that 
were  left  to  secure  to  them  the  repayment 
of  the  money  they  had  been  compelled  lo 
advance  to  support  the  corporation  while 
their  scheme  was  in  process.  Upon  fote- 
closure,  they  take  the  proceeds  of  corpor- 
ate property,  and  leave  their  creditors  the 
victims  of  their  schemes,  to  bear  the 
whole  loss.  In  this  case  there  was  a 
semblance  of  an  adequate  capital  at  the 
outset,  and  also  of  an  adequate  security 
to  creditors  in  respdnsihle  stockholders, 
but  the  capital  is  a  sham,  and  the  escape 
from  statutory  liability  easy  and  entirely 
practicable,  under  existing  l^slation. 

JA^hile  it  is  true  that  corporations  may, 
with  entire  propriety,  take  needed  prop- 
erty such  as  may  be  necessary  for  cor- 
porate purposes,  in  payment  of  stock 
subscriptions,  they  should  be  permitted 
to  take  nothing  else  than  such  necessary 
property.  So  it  may  be  entirely  proper 
to  organize  an  existing  business  carried 
oil  by  individuals,  or  partnerships,  into  a 
corporation.  But  the  assets  of  such  busi- 
ness should  not  be  transferred  upon  a 
valuation  fixed  by  the  owner,  in  pay- 
ment of  stock  subscriptions,  but  such  as- 
sets should  be  valued  by  disinterested 
appraisers,  under  the  direction  of  an  im- 
partial and  competent  public  authority, 
as  is  provided  in  the  laws  of  some  of  the 
most  careful  and  conservative  states. 

[TO  BE. CONTINUED.] 


Pdlmer  &  McGowan  for  plaintiff,  Lee  &  Tilda 
for  defendants. 

4675.  K<itfaerine  Guentzler  y.  Bmma  L 
Weinbardt,  admx.  Brror  to  the  circuit  coon 
of  Cu^rahoga  county.  John  O.  Wiuship  for 
plaintiff. 

4676.  James  W.  Myers  et  aL  y.  The  City  of 
Toledo  et  al.  Brror. to  the  circuit  couit  of 
Lucas  cottnty.,  Waite  &  Snider  for  plainti^, 
C  P.  Watuibr  defendants.. 

4677.  R.  S.  MasoQ  ▼.  John  Bi.  X^emmon  etal 
Brror  to  the  circuit  court  of  Ottawa  coantr. 
H.  L.  Peeke  fbr  plaintiff,  Scott  Stahl  for 
defendants. 

4678.  The  B.  &  Q  R.  IL  Co.  v.  Robert  W. 
Scott,  an  infant,  etc'  Error  to  the  circuii 
court  of  Guernsey  county.  /J-  ^.Collins  for 
plaintiff 

4679.  T.  H.  I/asley;  admx.,  v.  Chas.  P. 
Greeuough.  et  al.  Brror  to  the  circuit  court  of 
Meigs  county^  John  U.  Myers  for  plaintif. 
Russell  Jk  Webster  for  defendants. 

4680:  Johii  J.  Blackford  et  aL  v.  Saiab 
Chandler  et  al.  Error  to  the  circuit  conrt^  of 
Crawford  county.  Finley,  Beer  &  Bennett  for 
plaintiffs,  S.  H.  Harris  for  defendants. 


SUPRSVE  COURT  OF  OHIO. 
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[Supreme  Court  of  Ohio.] 
ISRAEI«  H. 


Pendery  et  ai^ 
Allen  Eft  ai^ 


V.  Albert  C 


Hew  Cases. 

Coses  filed  in,  the  supreme  court  of  Ohio 
sjiice  August  7,  li896: 

.  467.i, '  C;.  C.  C  &  St  L.  Ry.  Co.  v.  AWin 
Ivins.  Error  to  the  circuit  court  of  Warren 
countv.  Goulder^vWiug  fie  Holding  for  pialn- 
tiff,  P'  II.  Riie.  S,  W.  Brown,  Clark  &  Dechant 
for  defendant. 

4674,  A.  Scharman  v.  German  American 
Insurance  Co.  Error  to  the  circuit  court  of 
C9yahoga  county./    J.  H.  Sampliner,  Brewer, 


Conveyance  to  defraud  creditors— Suit  to  at 

aside  conveyance— Judgment  against  defend- 

^ant  does  not  preclude  his  participation  as 

creditor,, if  one — Apptication  of  provisions 

of  section  6S44,  Rev.  Stat: 

1.  Where  notice  is  given  of  the  pendency 
and  oDJect  of  a  suit. to  set  asid^  a  conTeyance, 
claimed  to  have  been  made  to  defraud  credit- 
ors, or,  to  declare  an  assignment,  grving  pref- 
erences, a  trust  for  the  benefit  of  aU  the 
creditors  of  the  assignor,  and  Jadgment  is 
rendered  against  the  defendanC  he  is  not 
precluded  by  such  notice  from  participating;  as 
a  creditor,  if  one,  in  the  distribntion  of  the 
fund,  though  other  creditors  came  in  and  com- 

glied  with  the  provisions  of  the  statute,  sectioo 
344,  Revised  Statutes,  giving  to  such  creditors 
with  the  plFintiff  a  priority  in  its  distribntion. 

2.  The  provisions  <^  section  ,6344,  Revised 
Statutes,  as  to  giving  notice  of,  the  peadencr, 
and  object  of  a  suit  to  set  aside  H  conversance, 
applies  to  a  suit  undef  the  previous  section  to 
declare  an  assignment,  giving  preferences,  a 
trust  for  the  benefit  of  all  creditors  of  the 
assignor. 

(Decided  June  18, 1895.) 

Error  to  circuit  court  of  Hamilton 
Coutity. 

•  Oliver  B.Jorus  and  James.  W.  CfHara, 
for  Plaintiffs  in  Error. 

March  <Sf  Ritchie  and  R.  Tyler,  P. 
Roettmga',  /.  R,  Von  Seggern,  D.  Then- 
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14»^right,  J,    T,  Harrison  land  Harrisati 
<&•  Asiofiy  for  Defendants  in  Error. 

MlNSHALL,  C.  J.  '  • 

This  case  was  recently  in  this  court  on 
error.  It  was  there. determined  that  the- 
tnorcgage  to  Lowe  Emerison  made  and 
delivered  by  E.  P.  Allen,  was  in  the 
nature  of  an  assignment  in  contempla- 
tion of  insolvenoy  made  to  secure  certain 
creditors  of  the  mortgagor,  and,  there- 
fore, inured  to  the  equal  benefit  of  all 
his  creditors  within  the  meaning  of  sec- 
tion 6343,  Revised  Statutes;  and  the 
cause  was  remanded  to  the  court  of  com- 
mon pleas  to  be  administered  in  accord- 
ance with  the  statute  regulating  such 
assignments.  Pendery  v.  Allen,  60  Ohio 
St.,  121.  On  distribution,  after  the  pay- 
ment of  costs,  expenses  and  attorney's 
fee,  the  court  .ordered  the  fund  in  the 
hands  ,of  the  trustee,  Lowe  Emerson, 
and,  of  the  sheriflF  of  the  county  to  be 
paid  to  all  the  creditors  of  Edward  P. 
Allen,  including  Lowe  Emerson,  in  pro- 
portion to  the  amount  of  their  respective 
claims.  This  the  plaintiff  claims  is  error, 
on  the  ground,  that,  at  the  commence- 
ment of  the  ^uit  he  caused  notice  to  be 
given  of  the  object  and  pendency  of  it, 
as  provided  in  section  6844,  Revised 
Statutes,  and  that  thereupon  a  priority 
should  hav^  been  given  to  him  and  diose 
who  came  in  under  the  notice  and  com- 
plied with  the  provisions  of  that  section, 
not. only  over  the  rematining  creditors, 
but  also  ovier  the  defendant,  Lowe  Emer- 
son, as  a  creditor  of  Allen.  In  other 
words,  it  is  claimed. that  on  thcx  cpm- 
^  mencement  of  such  a  suit,  and  the  giv- 
*  ing  of  the  notice,  the  de'fendiant  is 
required  to  elect  whether  hewill  contest 
its  prosecution. or  abandon  the  defense, 
and  take  with  the  other  creditors  in  pro- 
portion to  his  claim  as  a  creditor;  and  that 
if  he  elects  to  defend  and  the  assignment 
is  declared  a  trust  within  the  mei^ning  of 
section  6848,  he  is  postpotied  as  a  cred- 
itor until  the  plaintiff 'and  the  other 
creditors,  who  came  in, with  him  under 
the  notice,  are  satisfied. 

We  do  not  accept  this  as  the  proper 
construction  of  the  statute.  The  pro- 
vision of  sectioti  63{48,  that  the  creditors, 
who  come  in  und^r  the  notice  and  com- 
ply with  its'  provisionis,  "shall  be  first  en- 
titled with  the  plaintiff  to  the  benefits  of 


such  transfer  or  assignment  in  propor-  • 
tion  to  the  amounts  of  their  respective 
claims,"  relates  to  the  creditors  other 
than  the  defendant.  The  latter  being  ia 
by  summons,  is  not  within  the  purview 
of  the  notice,  and  his  rights  are  not  affect- 
ed thereby.  He  may  defend  against  the 
suit,  and  if  he  fail,  what  he  loses  is  the 
preference  claimed  tinder  the  transfer  or 
assignment.  Tne  thing  recovered  in 
such  action  is,  in  contemplation  of  law, 
the  excess  of  the  property  transferred  or 
assigned,  over  and  above  the  claim  ot  the 
defendant  as  a  general  creditor  of  the 
assignot.  Thus  in  an  action  to  set  aside 
a  conveyance,  claimed  to  have  been  made 
to  defraud  creditors,  the  court  found  that 
the  consideration  was  inadequate — being 
the  liability  of  the  grantees  for  the  grant- 
oi  as  surety  on  the  claims  of  certain  cred- 
itors, the  liability  being  some  $4,000  less 
than  the  value  of  the  land  as  found  by 
the  court-^the  grantees  were  required  to 
account  only  for  the  excess.  In  other 
words,  they  were  treated  as  creditors  to 
the  extent  of  their  Habilitv  as  sureties. 
Jamisofi  v.  McNally,  21  Ohio  St.,  295,  296. 
The  court  then  did  not  err  in  its  order 
.directi^ig  that  Emerson  should  be  includ- 
ed as  a  cteditor  in  the  distribution  of  the 
fund.    "      - 

But  al  notice  was  given  at  the  com- 
mencement of  the  suit  of  its  pendency 
and  object.  The  notice  was  of  the  pen- 
dency of  a  suit  to  set  aside  the  mortgage 
as  4n^de  to  hinder  and  delay  creditors. 
Subsequently,  by  an  amendment,  the 
object ^as changed  so  as  to. ask  that  it 
be  declared  ap,  assignment  to  prefer 
creditors  -under  section  6848,  Revi5ed 
Statutes.  It  is  quite  certain,  as  we  think 
that  the  provisions  of  section  6344,  as  to 
giving  notice  apply  as  well  to  a  proceed- 
ing, under  section  6848  as  under  the  sub- 
sequent section.  Such  Is  the  express 
language  of  the  statute..  But  we  are 
also  of  the  opinion  that  a  notice  to  set 
aside  a  conveyance  on  the  ground  that  it 
was  made  to  hinder  and  delay  creditors,  is 
not  rendered  ineffective  by  a  subsequent 
amendment,  asking  to  have  a  trust  for 
creditors  declared.  The  relief  sought  in 
either  case  is  substantially  the  same. 
Therefore,  as  certain  creditors  of  Allen 
did  come  in  under  the  notice  and  give 
security  as  required  by  the  statute,  they, 
with  the  plaintiff,  are  entitled  to  priority 
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in  the  distribution  of  the  fund— after  the 
payment  pf  costs,  expenses  and  attorney 
fees — over  such  other  creditors  as  did 
not  come  in.  The  decree  will  be  modi- 
fied in  accordance  with  this  opinion. 


[Supreme  Court  of  Ohio.] 

Andrew  Jackson  et  al.  v.  Akron  Brick 
Association. 

AssoaaH<m  for  illegal  purpose  not  a  partner- 
ship— Cannot  sue  in  tts  adopted  nafne—Sec- 
Ron  5011,  /Revised  Statutes, 

la  coutemplation  of  law  an  asBOciation  of 
persons  formed  for  an  illegal  purpose,  or  one 
against  public  policy,  is  not  a  partnership. 
Hence  an  association  formed  for  such  purpose 
cannot,  under  section  5011,  Revised  Statutes,^ 
sue  in  the  name  adopted  for  the  transaction  ol 
its  bilHiness. 

'     (Decided  June  25, 1895.) 

Error  to  circuit  court  of  Summit 
county. 

Kohler  &  Musser,  for  PlainlifFs  in 
Error. 

Oviait,  Alien  &  Cobb,  for  Defendant 
in  Error. 

MiNSHALL,  C.  J. 

^  The  action  below  was  brought  by  the 
Akron  Brick  association,  claiming  to  be 
a  partnership  doing  business  under  that 
name  in  the  city  of  Akron,  against  Jack- 
son &  Lyman  as  defendants.  The 
object  of  the  suit  was  to  recover  on  a 
contract,  by  which,  as  averred,  Jackson 
&  Lyman  agreed  to  pay  the  association 
for  brick  it  was  then  furni.shing  to  Bar- 
nett  &  O'Near,  subcontractors  of  the  de- 
fendants. The  defendants  denied  any 
liability  upon  the  contract ;  and  also  de- 
nied that  the  plaintitf  was  a  partnership 
doing  business  under  the  name  of  the 
Akron  Brick  association.  They  also,  as 
a  separate  and  specific  defense,  averred 
^'that  said  Akron  Brick  association,  so- 
called,  is  not  in  fact  a  lawful  partnership, 
but  that  Said  alleged  jvirtuership  is  a 
combination  of  all,  or  nearly  all,  of  the 
several  brick  mannfHcturers  and  c*  balers 
in  and  about  the  city  of  Akron,  in  which 
place,  and  in  order  to  accomplish  its  pur 
looses,  said  association  has  established 
and  now  maintains  a  ceutral  office  or 
agency  through  which  all  purchases  of 
brick  must  be  made,  and  through  which 
all  sales  of  brick  art  made ;  that  the  ob- 


ject and  purpose  of  forming  and  main- 
taining said  association,  and  of  said 
agency,  was  and  is  to  control  and  enhance 
the  price  ot  brick,  and  in  order  to  prevent 
and  do  away  with  a  fair,  open  competi- 
tion among  the  several  companies,  firms 
and  individuals  eatering  into  and  com- 
prising said  association ;  that  the  said 
union  or  association  is  in  restraint  of 
trade  and  contrary  to  sound  public 
policy." 

By  a  repl)'-  the  averments  of  the  an- 
swer were  denied,  and.  in  compliance 
with  interrogations  annexed  .  to  the 
answer,  the  plaintiff  added  a  copy  of  the 
articles  under  which  the  association  was 
formed  and  does  business.  From  the 
view  we  take  of  the  case,  it  is  unnecessay 
to  consider  any  of  the  errors  assi^ed, 
other  than  th^  one  that  relates  to  the 
right  of  the  plaintiff  to .  sue  by  the  as- 
sumed name  of  the  Akron  Brick  associa- 
tion. The  articles  of  association,  in  con- 
nection with  the  evidence,  support  the 
averments  of  the  defense.  On  the  trial 
of  the  case  the  court  in  its  charge  to  the 
jury  dispensed  with  any  consideration  of 
the  question  by  the  jury,  saying :  "  In 
our  jurisprudence  it  is  no  defense  to  say 
that  the  contract  was  made  with  a  bad 
man,  or  with  persons  engaged  in  pros- 
ecuting acts  contrary  to  law,  or  the  policy 
of  the  state,  unless  the  contrary  grows 
immediately  out  of  and  in  connection 
with  an  illegal  or  immoral  act.  A  clear 
distinction  exists  in  law,  as  well  as 
ethics,  between  a  contract  entered  into  to 
do  an  unlawful  or  immoral  act,  or  to  pro- 
mote a  course  of  conduct  contrary  to 
the  policy  of  the  state,  and  a  contract 
entered  into  for  a  legitimate  purpose, 
though  made  wfth  persons  who  commit 
unlawful  and  immoral  acts  or  promote 
schemes  contrary  to  good  policy.** 

We  see  no  error  in  the  court  deciding  > 
the  matter,  nor  in  the  law  as  stated  by 
the  learned  judge ;  the  error  consists,  as 
we  think,  in  the  application  of  it.  The 
objection  relates  to  the  right  of  the  per- 
sons composing  the  Akron  Brick  associa- 
tion to  sue  by  that  name,  instead  oi  the 
names  of  those  composing  the  associa- 
tion. If  they  have  that  right,  it  is  de- 
rived from  the  provision  of  section  5011, 
Rev.  Scat.,  which  reads  as  follows :  *'A 
partnership  formed  for  the  purpose  of  car- 
rying on  a  trade  or  business  in  this  state, 
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or  holding  property  therein,  may  sue  or 
be  sued  by  the  usual  or  ordinary  name 
which  it  has  assumed,  or  by  which  it  is 
known ;  and  in  such  case  it  shall  not  be 
ti(!cessary  to  allege  or  prove  the  names  of 
the  individual  members  thereof."  A 
partnership  is  an  association  with  certain 
incidents  recognized  by  law  for  the  con- 
venient transaction, of  legitimate  trade 
and .  business ;  it  cannot  therefore  be 
formed  for  an  illegal  purpose,  or  one  con- 
trary' to  public  policy.  Metcalf  on  Con- 
tracts, 116;  1  Lindley  on  Partnership, 
91 ;  Lampson  v.  ShaWy  101  Mass.,  145.  It 
therefore  follows  that  if  the  Akron  Brick 
association  was  organized  for  a  purpose 
contrary  to  public  policy,  it  has  no  right 
under  the  statute  to  sue  by  the  name  as- 
sumed in  its  business — it  is  not  a  partner- 
ship within  the  meaning  of  the  statute. 
This  does  not  deny  to  the  persons  com- 
prising the  association  the  right,  in  their 
individual  names,  to  maintain  an  action 
for  the  price  of  brick  sold  and  delivered 
to  a  third'  person,  or  the  enforcement  of 
any  contract  that  in  no  way  depends  upon 
the  illegal  arrangement  as  between  them- 
selves. The  law  stated  by  the  court  in 
its  charge  properly  applies  to  such  a  case, 
but  does  not  to  the  question  made  here, 
which  goes  simply  to  the  right  of  the 
persons  comprising  the  association  to  sue, 
in  the  name  assumed  by  them,  under  the 
provisions  of  the  section  above  quoted. 
It  is  a  right  derived  from  the  making  of 
a  lawful  contract  of  partnership,  and  can 
only  be  exercised  where  a  lawful  contract 
of  partnership  has  been  made  and  entered 
into. 

The  evidence  in  the  case  tended  to,  if 
it  did  not  conclusively  show,  that  the  as- 
sociation was  formed  for  the  simple  pur- 
pose of  controlling  the  price  ot  brick  in 
the  interest  of  the  members.  Such  com- 
binations are  against  public  policy,  as  has 
been  frequently  held  in  this  state.  Sali 
Co.  V.  Guikrie,  86  Ohio  St.,  666;  Etnery 
V.  Ohio  Candle  Co.,  Id.,  820 ;  Siaie  v. 
Standard  Oii.  Co.,  49  Id.,  187, 186.  The 
court  refused  to  say  to  the  jury  that  if 
they  found  such  to  have  been  the  object 
of  the  association,  a  recovery  could  not 
be  had  in  favor  of  the  association  by  its 
assumed  partnership  name,  and  charged 
the  jury  as  before  stati^.  This  we  think 
is  error  for  which  the  judgment  should 
be  reversed. 


Our  code  does  not  provide  for  a  plea 
in  abatement.  An  association  of  persons 
suing  under  section  6011,  Rev.  Stat., 
must  bring  themselves  within  its  pro- 
Visions  by  averment ;  iif  they  do  not  the 
omission  is  a  proper  ground  of  demurrer. 
Haskins  v.  Alcoti,  18  Ohio  St.,  210..  So 
that  where  the  objection  does  not  appear 
on  the  face  of  the  petition,  it  must  be 
made  by  answer  if  the  defendant  would 
rely  on  it.  That  was  done  in  .this  case. 
The  plaintiff  then  had  an  opportunity  to 
dismiss  its  suit  and  bring  it  in  the  names 
of  the  proper  parties,  if  it  desired  to  do 
so.  Instead  of  doing  so  it  took  issue 
upon  the  answer,  so  that  it  became  a 
question  of  fact  to  be  determined  by  the 
jury  under  proper  directions  from  the 
court. 

Judgment  reversed,  and  cause  remand- 
ed for  further  proceedings. 


[Supreme  Court  of  Ohio.] 

The  Statb  op  Ohio  v.'  Wiixiam  R.  Johnson 

Object  of  section  6846,  Rev.  Stat.-^Fumshment 
for  diversion  of  municipal  funds — Conver* 
sion  of  money  oy  officer  to  own  use^Em- 
bezzlement^Section  6841,  Rev.  Stat. 

The  object  of  section  6846,  Rev.  Stet,  is  to 
punish  as  an  offense,  the  diversion,  appropria- 
tion or  application  of  the  funds  of  a  municipal 
corporation,  or,  of  a  board  of  education,  hy  an 
officer  or  agent  there  named,  to  a  use  other 
than  that  for  which  the  funds  were  raised ;  a 
conversion  of  the  money  to  his  own  use  by 
such  oifice»or  sfent,  is  an  offense  under  sec- 
tion 6841,  punishing  the  embezzlement  of  pub- 
lic money,  and  is  not  within  the  lanipiage  or 
spirit  of  the  above  section. 

(Decidedjune26,  1896.) 

Exceptions  of  the  prosecuting  attorney 
to  the  rulings  of  the  court  of  common 
pleas  of  Jefferson  county. 

Dio  Rogers  and  E.  E.  ErsHne,  tor 
Plaintiff  in  Error. 

J.  M.  Jordan  and  /.  F.  Datan^  for  De- 
fendant in  Error. 

MlNSHAU.,  C.  J. 

The  defendant  was  tried  and  convicted 
upon  an  indictment  presented  by  the 
grand  jury  of  the  county.  The  indict- 
ment contained  four  counts.  The  con- 
viction was  had  upon  the  first.  The 
others,  so  far,  as  the  question  here  is  con- 
cerned, are  immaterial.    The  first  count 
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charged  that  the  defendant,  being  the 
clerk  of  the  city  of  Steubenville,  on  Sep- 
tember 5,1898,  "did  then  and  there,  un- 
lawfully and  knowingly,  divert,  appro- 
priate and  apply  certain  funds  of  said 
city  of  Steubenville,  to-wit :  moneys  in 
the  sum  of  ninety-three  dollars  aiid  sev- 
enty-five cents,  belonging  to  the  'Public 
Light  Fund'  of  said  city,  to  other  use 
and  purpose  than  that  for  which  the  same 
was  raised,  by  then  and  there  converting 
the  same  to  the  use  of  hiixt,  the  said 
William  R.  Johnson,  the  saine  having 
been  raised  under  the  laws  of  the  state 
of  Ohio  for  the  use  of  the  said  public 
light  fund,''  and  it  came  into  his  hands 
in  pursuance  of  the  ordinances  of  the 
city.  The  jury  found  the  defendant 
guilty  as  charged  in  the  first  count,  and 
not  guilty  as  charged  in  the  other  counts- 
the  other  counts  differing  from  the  first 
only  in  the  averment  as  to  the  official 
character  in  which  the  defendant  acted— 
the  second  count  charging  him  as 
"agent,"  the  third  as  "officer/'  and  the 
fourth  as  "servant."  The  jury  also  found 
that  the  defendant  "diverted  and  appro- 
priated $98.76  to  a  use  and  purpose  other 
than  that  for  which  it*was  raised."  A 
motion  was  tpade  in  arrest  of  judgment, 
on  the  ground  that  the  facts  stated  in 
neither  count  of  the  indictment  consti- 
tute an  offense  under  the  laws  of  Ohio. 
The  motion  was  sustained,  and  the  pros- 
ecuting attorney  excepted  io  the  ruling, 
and  brings  the  question  here  for  review 
upon  a  bill  ofexceptions. 

It  is  claimed,  and  seems  to  be  conceded 
by  the  prosecuting  attorney,  that  the  in- 
dictment was  drawn  to  support,  a  convic- 
tipn  under  section  6846,  Revised  Statutes; 
and  the  question  is  whethef  its  averments 
are  sufficient  for  .that  purpose.  We  are 
of  the  opinion  that  they  are  not.  That 
section  reads  as  follows :  **A.member  of 
the  council  or  board  of  aldermen  of  any 
raunicifial  corporation,  or  an  officer, 
agent,  clerk  or  servant  of  such  corpora- 
tion or  of  any  board  or  department  there- 
of, or  any  officer,  agent,  clerk  or  servant 
of  any  board  of  education  ;  who 
knowingly  diverts,  appropriates  or  ap- 
plies, any  funds  or  part  of  any  fund  raised 
under  any  law  by  taxation  or  otherwise 
to  any  other  use  or  purpose  thain  that 
for  which  it  was  raised  or  appropriated, 
or  who  knowingly  diverts,  appropriates, 


or  applies  any  money  borrowed,  or  any 
bond  of   the    corporation,  or  any  pan 
of  the  proceeds  of  such  bond,  to  any  other 
use  or  purpose  .than  that  for  which  such 
loan  was  made  or  bon4  issued,  shall  be 
deemed  guilty  of  embezzling  theamomit 
so  diverted,  appropriated  or  applied,  and 
punished  accordingly."    The  purpose  of 
this  section  seems  very  clear,  from  the 
language  employed.     It  is  not  to  panish 
any  act  of  an  ofBcer  or  agent  of  a<x)rpo: 
ration,  done  with  a  view  of  personal  gain. 
such  as  converting  money  linder  his  con- 
trol to  his  own  use,  but  his  act  as  such 
officer  or  agent,  knowingly  done  for  the  - 
purpose,  of  diverting  or  misapplying  the 
money  belonging  to  a  particular  fund  or 
raised  for  a  particular  purpose  to  some 
other  fund  or  municipal  purpose  than 
that  for  which  it  vfSLS   raised.    The  ot- 
fense  of  converting  money  or  property, 
intrusted  to^  the  care  of  a  person  to  his 
own  use,  that  is,  embezzlement  in  its 
proper  sense,  is  punished  by  the  prenons 
sections  of  the  statutes.     This  offense  is 
not  of  that  character.     This  more  fully 
appears  from  the  history  of  the  section. 
On  Hay  7, 1869,  what  is  know^  as  the 
Municipal  Code  was  adopted.   66  Ohio 
L.,  149.  It  provided  in  chapter  53  thereof 
for  the  creation  of  a  "  sinking  fund "  for 
the  gradual  extinguishment  of  the  bonds 
and  funded  debts  of  n^unidpal  corpora- 
tions;  and  to  secure  the  preservation  of 
this,  fund,  it  Was  enacted  in  section  67o, 
that  "  If  any  member  of  the  council,  or 
officer  of  the  corporation,  shall  knowingly 
divert  or  appropriate  the  tax  or  sinking 
'und  raised  under  this  act,  to  any  other 
purpose  than  that  to  which  it  is  by  th^ 
act  appropriated,  he  shall,  on  conviction" 
be  punished  as  therein  provided,  66  Ohio 
L..  263.   By  an  amendment,  passed  April 
7,  1876,  73  Ohio  I..,  116,  this  section  was 
so  extended  as  to  make  it  an  offense  for . 
any   member  of  the   council,  officer  or 
agent  of  the  corporation,  to  knowingly 
divert  or  apply  any  fund  to  a  use  or  pur- 
pose for  which  it  was  not  raised.   This 
section  as  amended  was  further  extended 
and  made  to  include  the  misapplication 
of  loans  and  bonds,  and  of  the  funds  of  a 
board  of  education,  and  is  now  the  sec- 
tion of  the  Revised  Statutes  in  question. 
A  disregard  of  the  inviolability,  intended 
by  the  legislature,  of  sinking  fdnds,  and 
finally  of  all  lunds  raised  for  a  particular 
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purpose,  without  doubt,  induced  the  en- 
actment of  section  6846,  and  of  the  sec- 
tions of  which  it  is  a  revision,  and  its  ob- 
ject is  to  punish  the  agent  concerned  in 
the  diversion.  It  is  therefore  clear  that 
tlie  averments  of.  the  indictment  are  not 
sufficient  to  constitute  an  offense  under 
tills  section.  It  is  true  tiie  indictment 
av^ers  that  the  defendant  knowingly  di- 
verted and  appropriated  the  moneys  of 
the  public  light  fund  of  the  city  to  uses 
other  than  those  for  which  the  fund  was 
raised ;  but  this  was  done,  as  the  indict- 
ment proceeds  to  aver,  by  converting  the 
same  to  the  use  of  the  defendant.  Such 
conversion  constitutes  an  offense  under 
section  6841,  punishing  the  -  embezzle- 
ment of  public  money. 

If  the  evidence  had  been  sufficient  to 
support  a  conviction  under  this  section, 
it  is  possible  that,  by  a  liberal  construc- 
tion, the  indictment  might  have  been 
construed  to  charge  such  an  o£fense.  It 
does  not  follow  the  usual  form  of  such  an 
indictment,  Wilson's  Ohio  Criminal  Code, 
69,  and  the  prosecuting  attorney  does  not 
claim  that  it  was  drawn  under  section 
6841 ;  his  claim  is  that  it  is  under  the 
tollowing  section,  6846.  To  regard  it  as 
drawn  under  the  prior  section,  the  aver- 
ment that  the  defendant  did  unlawfully 
and  knowingly  divert,  appropriate  and 
apply  certain  funds,  the  public  light  fund 
of  the  cit>',  to  other  use  than  that  for 
which  they  were  raised,  would  have  to' 
be  regarded  as  surplusage.  But  'Ve  need- 
not  decide  the  question  here.  A  good 
prosecutor,  intending  to  charge  an  of- 
fense under  section  6841,  would  most 
likely  follow  forms  based  on  the  language 
of  the  section,  and  omit  all  immaterial 
averments.  The  jury  in  their  verdict 
found  that  the  defendant  *.*  diverted  and 
appropriated  $93; 75  to  a  use  and  purpose 
other  than  that  for  which  it  was  raised." 
The  evidence  is  not  contained  in  the  bill 
of  exceptions;  so  that  this  court  cannot 
know  that  the  jury  meant  by  this  some- 
thing not  expressed  in  the  language.  It 
is  certainly  not  equivalent  to  a  finding 
that  he  converted  the  money  to  his  own 
use,  and  is  consistent  with  the  fact  that 
he  d?d  not.  So  that  we  cannot  say  thrft 
the  court  erred  in  arresting  the  judg- 
ment. 

Exceptions  overruled. 

(To  appear  in  62  Ohio  St.) 


'  [Supreme  Court  of  Ohio.] 

.  Kbrnohak  v.  John  and  Louis  Manss. 

Mortgage  security  for  promissory  notes -- As- 
signment of  mortgage  to  secure  Jorged 
notes—Subsequent  sale  by  mortgagee  of 
genuine  note  before  maturity^On  jore^ 
closure,  lien  of  holder  of  genuine  note  pre-- 
f erred  to  that  of  holder  of  mortgage. 

M.  executed  to  eight  persons,  a  mortgage  to 
secure  e  ght  promissory'  notes,  made  to  them  . 
respectively.  The  notes  were  delivered  to  the  ' 
several  mortgagees,  and  the  mortgage  to  McG., 
one  of  the  mortgagees.  It  was  then  duly  re- 
corded. After  record,  without  objection  by  the 
others,  McG.  took  possession  of  the  mortgage 
and  of  three  of  the  notes  belonging  to  otlier 
mortgagees,  for  safe  keeping. ,  Afterward,  and 
before  maturity  of  any  of  the  notes.  McG., 
claiming  to  be  the  owner  of  the  mortgage  and 
of  all  the  notes,  for  a  valuable  consideration,  rer 
ceived  of  K..  assigned  and  delivered  to  him  the 
mortgage  and  forged  copies  of  all  of  the  notes, 
with  forged  indorsements  on  each;  except  that 
on  the  note  purporting  to  be  made  to  hitii  the 
endorsement  was  genuine.  The  assignment 
purported,  also,  to  transfer  the  notes  secured 
by  the  mortgage.  McG.  retained  in  his  own 
possession  the  geuuine  notes.  Afterward,  but 
1>efore  the  maturity  of  the  note  made  to  McG., 
he,  for  a  valuable  consideration,  indorsed  and 
delivered  the  genuine  note  to  M.,  and  H.,  in- 
fonning  tliem.  that  the  note,  with  others,  was 
secured  hy  mortgage  on  certain  real  estate. 
Before  taking  the  note,  M.  and  M.  had  the 
records  examined  and  found  that  the  state- 
ments of  McG.  respecting  the  mortgage  se- 
curity, were  correct  He  also  stated  that  he, 
with  the  consent  of  the  other  mortgagees,  was 
holding  the  original  mortgage  for  himself,  and 
as  custodian  for  the  others.  They  did  not  ask 
to  see  the  original  mortgage,  Pud  did  not  see 
it  K.  and  M.  and.  M.  acted  in  entire  good 
faith,  neither,  having  a  suspicion,  that  a  fraud 
was  contemplated  by  McG. 

Held:  On  foreclosure  of  the  mortgage,  the 
debt  to  M.  iamd  -M.  is  entitled  to  preference 
over  that  of  K. 

Judgment  affirmed. 

(Decided  June  11,  1895.  ) 

Error  to  the  circuit  court  of  Hamil- 
ton county. 

The  action  below  was  a  proceeding  in 
the  probate  court  of  Hamilton  county  for 
the  sale  of  lands  of  Gano  Martin,  de- 
ceased, to  pay  debts,  in  which  the  plain- 
tiff in  error  and  the  defendants  in  error  .. 
were  cross  petitioners,  each  claiming  to 
hold  a  lien  prior  to  that  of  the  other  'up-  • 
on  the  lands  in  question.  That  court 
found  in  favof  of  John  and  Louis  Manss, 
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from  which  Kernohan  appealed.  On  the 
trial  in  the  common  pleas  the  following 
undisputed  facts  appeared,  viz : 

On  January  1, 1B79,  Gano  Martin,  the 
then  owner  of  the  resd  estate  sold  in  this 
action,  being  in  feeble  health,  and  desir- 
ing to  make  some  sort  of  settlement  of 
his  estate  before  he  died,  providing  as  well 
for  his  children  and  widow  as  for  certain 
creditors  (amongst  whom  was  one  Wil- 
liam R.  McGill,  to  whom  he  was  then  in- 
debted in  the  amount  of  $7,602.72),  exe- 
cuted a  mortgage  deed  covering  his  said 
real  estate;  the  consideration  named  was 
116,118.69;  the  grantees  were  said  McGill 
and  seven  others.  The  mortgage  was 
conditioned  to  secure  the  payment  of 
eight  promissory  notes,  each  dated  Jan- 
uary J,  l5V9,  payable  five  years  after 
date,  with  8  per  cent  interest,  payable 
annually,  except  one  on  which  no  interest 
was  payable  until  after  Gano  Martin's 
death. 

The  mortgage  deed  was  then  delivered 
to  McGill,  with  the  consent  of  the  other 
mortgagees,  he  (McGill)  stated  he  would 
put  it  in  his  safe  for  safe  keeping.  It 
was  left  for  record  Januar>'  20,  lo79,  with 
the  recorder  of  Hamilton  county,  and 
duly  recorded,  and  thereafter  without  ob- 
jection by  the  other  mortgagees,  remain- 
ed ill  the  possession  of  said  McGill  un- 
til delivered  to  said  Kernohan  as  herein- 
after stated.  -  The  note  for  $7,602.72  was 
also  delivered  to  McGill  at  the  same 
time  and  the  notes  to  order  of  three 
other  mortgagees .  were  also  delivered, 
unindorsed,  to  McGill,  at  the  same 
time,  for  safe  keeping. '  Some  time  after- 
wards one  of  the  mortgagees  (George 
Martin)  sold  his  note  to  William  R. 
McGill,  and,  so  far  as  appears,  McGill 
never  owned,  or  had  any  interest  in  any 
of  the  other  notes.  The  note  for 
$7,602.72  remained  in  the  possession  of 
McGill  until  delivered  to  John  and  Louis 
Manss  as  hereinafter  stated. 

On  the  8th  day  of  February.  1879,  be- 
ing prior  to  the  maturity  of  the  notes 
secured  by  said  mortgage,  Robert  Kerno- 
han made  a  lone  of  $11,000  to  McGill, 
who,  amongst  other  collateral,  transferred 
and  assigned  to  Kernohan  the  said  mort- 
gage, and  what  purported  to  be  all  the 
notes  secured  thereby.  At  the  time  of 
the  transfer  McGill  was  the  owner  and 
holder  of  the  genuine  note  for  $7,602.72 


secured  by  said  mortgage.  This  transfer 
was  made  in  the  following  manner:  be- 
fore the  payment  of  the  |11,000,  McGill 
produced  to  Kernohan,  and  his  attoraey, 
the  original  mortgage  deed  from  Gano 
Martin,  and  the  following  assignment 
was  indorsed  thereon: 

"  For  value  received  I  hereby  assign 
and  transfer  to  Robert  Kernohan,  his 
representatives  and  assigns,  the  within 
mortgage  and  the  notes  secured  there- 
by." 
"Februrary  8, 1879.   William  R.  McGiir 

The  assigntdent  was  then  and  there 
signed  by  William  R,  McGill.  At  the 
same  time  eight  certain  papers  answering 
in  form  to  the  eight  notes  described  in 
the  mortgage,  including  one  for  |7,60-.72, 
were  produced  by  said  McGill  as  the 
original  genuine  notes  secured  by  said 
mortgage;  the  said  papers  were  at  the 
time  they  were  produced,  indorsed  in 
blank  with  the  name  of  the  payees  tber^ 
of,  except  that  for  $7,602,72,  which  was 
indorsed  as  hereafter  stated.  At  the 
same  time  he  signed  the  said  assignment 
on  the  back  of  the  mortgage.  McGill 
indorsed  each  of  said  papers  (including 
tliat  for  17,602.72  drawn  to  his  own  order, 
which  hitherto  had  been  unindorsed) 
with  his  own  signature,  and  the  words 
*  protest  waived,'  as  appears  thereon ;  and 
thereupon  the  said  papers  and  mortgage 
were  delivered  to  Kernohan,  with  the 
other  collateral,  and  said  sum  of  f  11,000 
paid.  The  mortgage  so  assigned  and 
delivered  was  the  genuine  mortgage  deed 
executed  by  Gano  Martin  and  wife;  but 
the  papers  purporting  to  be  the  notes 
secured  thereby,  and  so  delivered  and 
endorsed  by  said  McGill,  are.  each  and 
every  one  of  them  forgeries  (except  the 
indorsements  of  McGill  thereon),  though 
they  were  delivered  to  Kernohan  by 
McGill  as  genuine. 

Kernohan  received  the  mortgage,  and 
what  purported  to  be  the  real  notes,  as 
above,  duly  indorsed  and  delivered  to 
him,  in  good  faith  and  for  value,  suppos- 
ing said  notes  to  be  genuine,  and  they 
remained  in  his  possession  until  after 
the  death  of  McGill,  which  took  place 
JUly  2,  1884,  and  until  this  action  was 
begun.  Kernohan  did  not  know,  or  have 
any  cause  to  know,  of  such  forgery,  and 
that  said  notes  were  not  genuine,  until 
after  the  death  of  McGill. 
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Interest  on  said  loan  of  $11,000  was 
paid  by  McGill  up  to  his  death.  The 
amounts  realized  from  the  other  collateral,* 
together  with  any  amount  that  has  been, 
or  may  be  ordered,  paid  to  him  in  this 
case,  will  not  discharge  said  debt  of 
$11,000.  The  estate  of  said  Gano  Mar- 
tin is  insolvent.  The  assignment  onthe 
mortgage  was  not  left  for  record  of  en- 
tered until  April  25, 1884. 

On  or  about  April  1, 1879,  being  after 
the  transaction  with  Kernohan,  but  prior 
to  the  maturity  of  said  note  for  |7,602.72, 
the  defendants,  John  and.  Lewis  Manss, 
loaned  William  R.  McGill  the  sum  of 
$4,000,  Uking  his  note  dated  May  8, 1879, 
for  same,  McGill  at  that  time  transferring 
to  them  by  indorsement  and  delivery,  as 
collateral  for  said  loan,  the  original  genu- 
ine note  for  $7,602.72,  made  by  Gano 
Martin,  which,  notwithstanding  his  trans- 
action with  Kernohan  he  had  retained 
possession  of.  John  and  Loui^  Manss 
did  not  learn  until  a  week  or  ten  days 
after  McGrll's  death  of  any  other  note 
purporting  to  be  of  the  amount  of  the 
note  so  indorsed  and  delivered  as  col- 
lateral. At  the  time  of  the  transaction 
between  McGill  and  the  Manss  brothers, 
McGill jstated  that  the  note  was  secured 
by  a  mortgage ;  that  it  was  given  to  se- 
cure other  not^s  to  other  payees,  and  that 
be,  by  and  with  the  consent'  of  all  the 
other  mortgagees,  was  holding  the  mort- 
gage, for  himself  and  as  custodian  for  the 
other  holders  of  tk>tes  secured  by  the 
mortgage,  and  also  told  them  that  he 
thought  the  mortgage  notes  safe.  Be- 
fore loaning  the  money  they  had  an  ex- 
amination made  of  the  records,  which 
showed  that  the  mortgage  was  as  repre- 
sented, and  that  there  was  no  other  mort- 
.  gage  against  the  property  ;  they  did  not 
ask  McGill  to  let  them  .see  the  mortgage 
deed,  nor  did  they  at  any  time  see  it, 
but  relied  upon  McGill's  statement  that 
he  had  it. 

They,  before  and  after  the  maturity  of 
the  note,  made  other  advances  to  McGill 
to  the  extent  of  $11,300,  additional' to 
said  sum.  of  $4,000,  and  also  received 
other  collateral,- it  being  agreed  with  Mc- 
Gill at  the -time  said  other  advances  were 
made,  that  the  note  for  $7,602,72.  to- 
gether with  the  other  collateral,  should 
stand  as  security  for  all  the  advances. 
Some  of  the  other  collateral  were  known 


by  Manss  Bros,  to  be  mortgage  notes ; 
but  in  no  instance  did  they  require  the 
production  of  the  mortgage  deed  secur- 
ing the  same,  again  relying  upon  McGilUs 
statements  to  them.  They  have  not  been 
able  to  realize  upon  any  of  the  said  other 
collateral,  as  in  each  case  the  mortgage 
notes,  and  other  instruments,  are  claimed 
to  be  forgeries. 

There  is  no  question  as  to  the  good 
faith  of  either  Kernohan  or  the  brothers 
Manss. 

Upon  these  facts  the  court  held  that 
John  and  J/)uis  Manss  were  the  owners 
and  holders  of  the  genuine  note  for 
$7,602.72,  given  by  Martin  to  McGill, 
that  it  was  secured  by  the  mortgage,  and 
was  the  first  lien,  and  decreed  accord- 
ingly. On  error  the  circuit  court  af- 
firmed this  judgment,  and  Kernohan  now 
asks  that  those  judgments  be  reversed. 

Drausin  Wuisin  and  Frank  O,  Squife, 
for  PlaintiflF  in  Error. 

Wm,,E'  Jones  and  /.  /.  Giidden,  for  De- 
fendants in  Error. 

Spear,  J. 

The  question  presented  by  the  record 
is,  whether  both  parties,  acting  in  good 
faith,  one  who  obtains  title  to  a  mortgage 
given  to  secure  several  notes  to  several 
persons,  by  assignment  for  value  by  one 
of  the  mortgagees,  with  delivery  of  -th^ 
same  and  a  forged  copy  of  one  of  several 
notes. -secured  thereby,  indorsed  bv  the 
payee  who  was  then  the  owner  of  the 
genuine  note,  obtains  a  lien  for  money 
thus  advanced  on  the  faith  of  the  secur-' 
ity,  in  preference  to  the  btnia  fide  indor- 
see for  value  of  the  genuine  note  ob- 
tained afterwards,  both  transactions  oc- 
curring before  the  maturity  of  the  note  ? 

It  seems  to  us  that  the  question  will 
be  solved  by  the  application  of  simple  and 
well  established  principles.  The  conces- 
sion that  each  party  acted  in  entire  good 
faith  removes  any  necessity  for  consider- 
ation equities,  and  leaves  the  case  to  be 
determined  on  purely  legal  grounds. 

The  following  propositions  we  consider 
are  settled  in  Ohio : 

1.  Where  a  promissory  note  is  secured 
by  mortgage,,the  note,  not  the  m'ortgage, 
represents  the  debt.  The  mortgage  is, 
therefore,  a  mere  incident,  and  an  assign- 
ment of  such  incident  will  not,  in  law, 
carry  with 'it  a^  transfer  of  the  debt;  on 
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the  other  hand  a  transfer  of  the  note  by 
the  owner  so  as  to  vest  legal  title  in  the 
indorsee  will  carry  with  it  equitable 
ownership  of  the  mortgage.  And  so,  if 
the  debt  be  evidenced  by  several  prom- 
issory notes  the  legal  transfer  of  a  por- 
tion of  the  notes  carries  with  it  such  pro- 
portional interest  in  the  security  as  the 
notes  transferred  bear  to  the  whole. 
Harkrider  v.  Leiby,  4  Ohio  St.,  602; 
SiJjartzw  Liest,  13  Ohio  St.,  419 ;  Fiihian 
V.  Corwm,  17  Ohio  St.,  118;  Aiien  v. 
Baftk.  23  Ohio  St.,  97 ;  Holmes  v.  Gard- 
ner, 50  Ohio  St.,  167. 

2  Being  but  an  incident  of  the  deb  , 
the  mortgage  remains,  until  foreclosure 
or  possession  taken,  in  the  nature  of  a 
c/iose  in  action.  Where  given  to  secure 
notes  it  has  no  determinate  value  apart 
from  the  notes,  and,  as  distinct  from  them, 
is  not  a  fit  subject  of  assignment.  And 
where  the  notes  are  legally  transferred, 
the  mortgagee,  and  all  claiming  under 
him,  will  hold  the  mortgaged  property  in 
trust  for  the  holder  of  the  notes.  Jordan 
V.  Cheney,  74  Me.,  359 ;  Jones  on  Mort- 
5^ages,  818;  Pomeroy*s  Eq.  Jur.,  section 
1210. 

o.  All  notes  payable  to  any  person  or 
order  are  negotiable  by  indorsenient 
thereon  so  as  absolutely  to  trauster  and 
vest  the  property  thereof  in  each  and 
every  indorsee  or  holder  successively. 
Such  indorsee  or  holder  may,  in  his  own 
name,  institute  and  maintain  an  action 
thereon  against  the  maker.  Sections  3171 
and  3172,  Rev.  Stat. 

4.  A  holder  of  negotiable  paper  who 
lakes  it  before  maturitj'  for  a  valuable 
consideration  in  the  usual  course  of  trade, 
M'ithout  knowledge  of  facts  which  im- 
peach its  validity,  holds  it  by  a  good  title. 
To  defeat  a  recovery  it  is  not  sufficient  to 
show  that  he  took  it  under  <^ircumstances 
which  ought  to  excite  suspicion  in  the 
mind  of  a  prudent  man.  To  have  that 
effect  it  must  be  shown  that  he  took  the 
paper  under  circumstances  showing  bad 
faith  or  want  of  honesty  on  his  part.  Nor 
docs  the  note  lose  its  commercial  charac- 
ter when  secured  by  mortgage.  Johnson 
v.  Way,  27  Ohio  St.,  374;  Kitchen  \. 
r.oiuienback,  48  Ohio  St.,  177.    - 

Applying  these  rules  to  the  facts,  the 
following  conclusions  seem  to  result,  viz.: 

Kernohan,  by  the  assi|a:nment  of  the 
mortgage,  took  the  legal  title  to  it  so  far 


as  the  same  was  owned  by  McGill,  ari 
an  equitable  right  in  the  $7,602.72  note. 
He  did  not  take,  nor  did  McGill  intend 
to  transfer  to  him  any  legal  title  to  the 
note,  for  McGill  kept  and  intended  :: 
keep  that  in  his  own  possession,  unin- 
dorsed, and  subject  to  his  continued  cot.- 
trol.  Such  rights  as  Kernohan  took  ht 
might  assert  as  against  McGill,  but  John 
and  Louis  Manss  alone  can  recover.:: 
the  note.  They,  by  their  purchase  ivA 
the  indorsement  to  them  by  McGill,  im  k 
a  full  title  to  it  as  against  the  world,  to- 
gether with  the  equitable  title  to  the 
mortgage  in  whosoever  hands  it  might 
be.  The  one  has  the  legal  title  to  the 
incident,  with  an  equitable  right  in  the 
debt ;  the  other  the  legal  title  to  the  dc'-: 
together  wijth  an  equitable  title  to  the:::- 
cident.  As  both  cannot  have  precedence 
the  weaker  must  give  way  to  the  stronger. 
The  legal  title  to  the  incident  mast  '< 
subordinated  to  that  irhich  is  superior 
viz.:  the  legal  title  to  the  debt,  althoae: 
the  holder  of  the  incident  acquired  h:^ 
right  first.  John  and  Louis  Manss  wcc. 
therefore,  entitled  to  the  proceeds  ot  the 
mortgaged  lands. 

The  case  of  Kernohan  v.  Dtcrhavu  ^ 
Ohio  St.,  1,  is  relied  upon  by  plaintiff  in 
error.     We  think  it  does  not  support  bis 
contention.  In  that  case  Coddington  took 
by  indorsement  the  genuine  note  aire: 
due.     Kernohan  took  an  assignment  of 
the  mortgage,  which  assignment  also  pur- 
ported to  transfer  the  note.     This  was  not 
only  before  the  transfer  of  the  note  to 
Coddington,  but  before  the  note  wa*  c^e. 
The  holding  is  that,  as  between  Kenio-i 
han  and  McGill  (the  payee),  the  former  1 
took  an  equitable  title  to  the  genuine  | 
note,  and  hence  as  Coddington*s  title  was, 
acquired  after  the  note  had  been  dishon-  j 
ored,  he  could  take  no  better  right  than  j 
his  indorser  had.     The  note  being  F^^, 
due  he  was  put  upon  inquiry,  and  \y^ : 
chargesLble    with    whatever   knowledge, 
due  inquiry  would  have  tlicited.  The 
vjtal  difference  between  the  position  oj  j 
the  holder  of  the  note  in  that  case  any 
in  this  is,  that  while  Coddington  took  his 
title  after  dne,  zud  hence  waschar^^l 
with  all  infirmities,  Jo.  n  f^nd  Louis  Man^* 
being  indorsees  and  purchasers  for  va^u^ 
in  the  ordinary  course  of  trade,  ^*^''^'| 
dh'r,  took  good  title  as  ajjainsi  theffo:.^- 

Judgments  affirmed.  | 
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COMKUNICATIONS  SOLICITED. 

Contribuiiam,  items  of  news  about  courts 
judges  and  tatuyersj  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
on  legal  topics,  or  discussions  upon  points  oj 
interest,  as  well  as  important  decisions,  are 
Solicited  from  members  of  the  bar  and  those 
interested  in  legal  proceedings. 


Judge  J.  W.  Schaufelberger,  of  Tiflfin,  by 
uuatiinious  request  of  the  Seneca  county  bar, 
h:<s  consented  to  become  a  candidate  for  cir- 
cuit judge,  in  the  event  of  the  resignation  of 
Judge  Henry  W.  Seney,  of  Kenton.  Judge 
Schaufelberger  now  occupies  the  common 
pleas  bench. 


D.  B.  Strait,  the  Huntington  attorney,  who 
was  run  over  and  killed  by  an  Ohio  river  train, 
at  Gallipolis,  was  formerly  ^  well  known 
teacher  of  Gallia  county.  He  was  a  candidate 
before  the  Republican  county  convention  for 
the  nomination  of  probate  judge  and  came 
within  a  few  votes  of  the  nomination.  He 
leaves  four  children. 


Judge  John  M.  Lemmon,  of  Clyde,  Ohio, 
died  at  his  home,  on  ^Saturday  last.  His 
funeral  on  Monday  was  attended  by  a  large 
number  of  judges  and  attorneys  from  Toledo, 
Sandusky,  Fremont,  Norwalk,  and  other  places 
in  Northern  Ohio.  Judge  Lemmon  was  a 
soldier  of  distinction  in  the  late  civil  war,  aud 
became  an  eminent  lajwryer  and  jurist.  He  was 
an  indefatigable  student,  and  hi&  early  demise 
is  said  to  be  due  to  the  close  application  to  his 
profession  for  which  he  was  noted. 

The  warfare  M'hich  has  been  waged  for  the 
Republican  nomination  to  the  common  pleas 
judgeship  in  the  Lorain,  Medina  and  Summit 
district  was  settled  on  Thursday,  by  the  nomi- 
nation of  General  Kohler  of  Akron.  The  con- 
testants were  Judge  A.  C.  Voris  and  General 
Kohler  of  Akron,  and  6eorge  Hayden,  Esq., 
of  Medina. 

The  ballot  stood:  Lorain  county,  Kohler^  41, 
Voris,  10;  Medina  county,  Hayden,  29;  Sum- 
mit county,  Kohler,  32.  Vori.s,  ?2.  This  nomi- 
nated Kohler,  as  there  were  141  votes  in  the 
convention,  and  he  received  7.3  of  them.  Gen- 
eral Kohler,  upon  being  called  for,  delivereil 
an  eloquent  speech  of  thanks. 


INJUNCTION-  TRESPASS . 

Ill  Commissioners  of  Highways  of 
Town  of  Ashmore.  v.  Green,  decided  by 
the  supreme  court  of  Illinois'  iu  June, 
1895  ( 41  N.  E.  R.,  154),  it  was  held  that 
an  injunction  will  not  lie  to  prevent  a 
trespass,  where  the  trespasser  is  not  in- 
solvent, since  the  remedy  at  law  is  ade- 
quate. 

The  court  said,  in  part :  *'  But  it  is 
contended  in  the  argument  of  the  attor- 
neys for  plaintifts  in  error  that  a  court  of 
equity  will  not  interfere  by  injunction  to 
prevent  a  mere  trespass,  and  upon  this 
ground  the  decree  enjoining  the  threat- 
ened trespass  was  erroneous.  We  think 
it  plain  from  the  evidence  that  the  fence 
erected  by  the  complainant  was  on  his 
own  land,  .and  that  the  commi.ssioners 
of  highways  were  trespassers  in  tearing 
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down  and  removing  the  fence.     But,  as 
a  general  rule,  courts  of  equity  will  not 
interfere    to    restrain    trespassers,    but 
leave  the  injured  party  to  his  remedy  at 
law.     There  are,,  however,  two  excep- 
tions to  this  general  rule :  First,  where 
'  it  is  necessary  to  prevent  irreparable  in- 
jury;  second,  to  prevent  a  multiplicity  of 
suits.     The  jurisdiction  of  a    court  of 
equity  to  restrain  a.  trespass  arose   in 
Owens  V.  Crosseti  (106  111.,  867 ),  and  in 
disposing  of  the  question,  it  is  said  :  * '  It 
is  first  urged  in  affirmance  of  the  decree 
dismissing  the  bill  that  it  will  not  lie  to 
enjoin  a  trespass.    Such  is  undoubtedly 
the  rule  where  it  is  a  simple  trespass,  to 
property,  and  it  is  but  a  single  act,  and 
the  person  committing  or  threatening  the 
trespass  is  liable  to  respond  in  damages ; 
but  where  he  is  ifisolvent  and  repeated 
trespasses  of  a  grave  character  are  threat- 
ened to  be  repeated,  equity  will  inter- 
fere to  prevent   wrong  by  restraining 
the  threatened  trespass.*    In  Tkorton  v. 
^^i/  (118  lU.,  850,  8  N..E.,  146)  it  was 
held :  *  Where  one  party  threatens  to  go 
-  upon  the  land  of  another  and  remove 
earth  therefrom  to  make  an  embankment 
for  a  public  road,  in  the  absence  of  any 
allegation  in  the  bill  showing  the  insol- 
vency of  such  party,*  or  that  irreparable 
injury  will  follow,  no  injunction  will  fol- 
low to  prevent  the  threatened  trespass.* 
In  Payer  v.  Village  of  Desplavies    ( 123 
111.,  Ill,  18  N.   E.,  819)  it  was  held: 
*^  Before  a  court  of  equity  will  interfere 
to  prevent  a  trespass  or  an  alleged  per- 
secution under  an   ordinance  upon  the 
ground  of  irreparable  injury,  facts  and 
circumstances    must    be    alleged    from 
which  it.  may  be  seen  that  irreparable 
mischief  will  be   the  result  of  the  act 
complained  of,  and  the  law  can  afford  the 
party  no  adequate  remedy.     A  general 
allegation  to  that  effect  will  not  suffice. 
To  entitle  a  party  to  maintain  a  bill  of 
peace,  or  bill  to  prevent  a  multiplicity  of 
suits  at  law,  there  must  be  a  right  de- 
mand affecting  many  persons.     If  the 
right  is  disputed  between  two  persons 
only,  riot  for  themselves  and  all  others  in 
interest,  butfor  themselves  alone,  the  bill 
will  not    lie,  unless    the  complainant's 
right  has  been' established  at  law.'     In 
Chicago  Public  Stock.  Exchange  v.  Mc- 
Ciaughry  [IlL  .Sup.]    (36  N.  E.,  88)   it 
was  again  held :  *  A  court  of  equity  will 


not  enjoin  the  commission  of  a  threat; 
ened  trespass  where  the  injury  is  sus^ 
ceptible  of  computation,  and  the  tres- 
passer is  not  shown  to  be  unable  to  I^ 
spond  in -damages.* 

"  If  those  decisions  lay  down  the  cor- 
rect rule  on  the  subject  (and  upon  ex- 
amination it  will  be  found  that  they  are 
well  suststined  by  text* writers  and  the 
deciisicns  of  the  best  courts  of  last  re- 
sort), it  is  manifest  the  bill  in  this  case 
cannot  be  sustained. .  The  bill  contains 
no  allegation  that  the  defendants  are  in- 
solvent, nor^is  there  a^y  proof  of  in- 
solvency found  in  the  record.  Under 
such  circumstances,  complainant  has  a 
complete  remedy  at  law  to  recover  any 
and  all  damages  sustained  by  the  tortious 
acts  of  the  defendants.  But  it  is  alleged 
in  the  bill  that  a  multiplicity  of  suib 
wiU  arise,  unless  defendants  are  re- 
strained. No  suits  will  arise  except  be- 
tween the  complainant  on  the  one  hand 
and  the  cpmmissioners  of  highways  on  the 
other  hand,  and  the  rule  as  stated  in  2 
Story,  Eq.  Jun  ( sec.  857),  arid  apptO\'ed 
in  Payer  v.  Village  of  Desplames,  sr^a. 
is,  if  the  right  be  dispnted  by  two  per- 
sons only,  not  for  themselves  and  all 
others  in  interest,  but  for  themselves 
alone,  the  .bill  will  be  dismissed.  In 
Chicago  Public  Stock  Exchange  case. 
snpray  in  discussing  this  syibiect,  it  \s 
said;:  'To  warrant  interference  upon  the 
ground  of  multiplicity  of  suits,  there 
must' be  diflFerent  persons  assailing  the 
same  right,  and  not  a  mere  repetition  of 
the  same  trespa^  by  the^  same  person, 
"the  case  being**  susceptible  of  compen- 
sation in  damages,'"  (1  High,  Inj..  700.)' 
Under  the  law  as  declared  in  this  case, 
as  well  as  the  Poyer  case,  supra,  a  suffi- 
cient case:  was  not  made  by  the  bill  or  the 
evidence  to  authorize  af  court  of  equity 
to  interfere." 

See  ateo  Booker  v.  Browning  in  tiK- 
supreme  court  of  Pennsylvania  (Ma}> 
1895,  32Atl.  R.,.86). 


PRIVATB  CORPORATIOHS. 

A  Paper  Read  by  the  Hon.  Warner  M.  BatiB» 
of  Cincinnati,  before  the  SUte  Bar  AsMoa* 
tion  of  Ohio,  Jnly  x8, 1895. 

[OOKCLUDBX] 

In  the  case  I  have  just  described,  the 
owners  of  the  property  acted  as  both 
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buyer  and  seller,  as  trustees  for  the  cor- 
poration and  representatives  of  their  own 
interests,  and  the  corporation  was  mad^ 
substantially,  the  administrator  of  the 
business  of  a  worthless,  partnership,  for 
the  real  purpose  and  with  the  real  result 
of  relieving  the  partners  from  liability 
and  throwing  the  loss  upon  the  credit- 
ors. 

The  same  result  is  achieved  in  the  re- 
organization of  bankrupt  corporations, 
-including  especially  railroad   companies 
and  other  corporations  for  operating  a 
public  use.  These  .enterprises  begin  with 
inadequate  capital,  with  the  utmost  use 
of  credit,  resulting  in  contracting  a  large 
'  debt  with  an  unfinished .  work.     In  the 
process  of  foreclosure  it  is  sold  for  a  small 
sum.   Under  the  laws  of  this  state,  which 
have  been  from  time  to  time  amended, 
and  especially  under  the  act  of  April  24, 
1890,  a  syndicate  of  persons  sire  author- 
ized to  become  the  purchaser  of  both  the 
property  and  franchise.  Upofi  filing  deed 
therefor  with  the  secretary  of  state,  they 
become  a  corporation  with  full  capacity 
to  maintain  and  operate  such  road.  They 
are  not  required  to  pay  a  dollar   in  any 
subscription  to  capital  stock,  but  are  au- 
thorized to  provide,  for    the    purchase 
price  of  the  property,  by  the  issue  of  cap- 
ital stock,  and  bonds  secured  by  mort- 
gage, in  whatever  amount  the  incprpora- 
tors  may  have  agreed  on,  which  stock 
and  bonds  so  issued  shall  be  valid,  and 
taken  as  fully  paid  for  by  the  transfer  to 
the  corporation  of  such  property.     It  im- 
poses no  limit  upon  the  amount  of  bonds 
and  stock  with  reference  to  the  value  of 
the  property  purchased,  or  the  amount 
of  security  which  shall  be  afforded  for 
the  payment  of  such  bonds. 

We  have  thu-s  provided  by  express  leg^ 
islatioh,  the  legalized  means  of  perpetrat- 
ing the  abuses  and  frauds  to  which  I 
have  referred.  Many  such  properties 
are  fit  only  for  gambling  uses,  consisting 
of  railroads  that  answer  no  public  need, 
or  are  many  years  in  advance  of  the  pub- 
lic necessity. 

Our  statute  provides,  likewise,  for  what 
is  called  "capitalization"  of  debt  and 
stock  of  railroad  companies  that  have  be 
come  embarrassed,  by  an  agreement  be- 
tween the  stockholders,  bondholders  and 
general  creditors;  and  upon  sale  of  the 
railroad,  in  pursuance  of  such  agreement 


they  ate  authorized  to  reorganize  the  cor- 
poration, and  to  issue  capital  stock  and 
bonds  therefor,  of  such  amoun  tas  they  may 
deem  proper,  and  may  fix  by  agreement^ 
without  any  reference  to  the  actual  value 
of  the  property  so  capitalized. 

In  other  cases,  stock  dividends  are 
made.  By  general  provision  our  statute 
authorizes  corporations  for  profit  to  in- 
crease their  capital  stock.  It  prescribes 
no  limit,  and  defities  no  purpose  for  which 
the  stock  may  be  issued,  nor  does  it  con- 
trol in  any  manner  the  authority,  of  the 
corporation  as  to  its  disposition. 

It  has  been  estimated  that  in  water 
works  property  alone,  in  the  United 
States,  there  is  outstanding  |150.000,000 
of  stock  wholly  fictitious,  or,  in  other 
words,  to  use  the  general  phr^ase,' 'wholly 
watered/'  The.  Interstate  Commerce 
Commission  says:  "It  is  believed  that  cases 
are  now  comparatively  rare  in  which 
the  capital  stock  of  our  railroad  compa- 
nies, as  the  same  now  exist;  was  actually 
issued  for  qash  to^  bona  fide  investors.*' 

A  few  years  ago  the  Western  Union 
Telegraph  company  declared  a  stock 
dividend  of  $16,000,000,  which  the  court 
of  appeals  of  New  York  held  to  be  legal. 
In  1868  the  New  A^ork  Central' made  a 
stock  dividend  of  |23,036.000.  being  80 
per  cent  of  the  capital  stock  then  exist- 
ing. This  device  of  Vanderbilt  was 
adopted  in  order  to  apparently  reduce 
the  gfeat  percentage  of  dividend  upon 
stock  eamecl  by  the  remarkable,  growt^ 
and  prosperity  of  his  road,  instead  of  re- 
ducing hiS  rate  of  freight  and  fares. 

What' is  true  of  the  corporations  named, 
is  also  an  index  to  that  which  is  true 
with  respect  to  nearly  all  classes  of  the 
great  corporations  of  the  country,  whose 
profits  are  derived  from  the  rates  and 
charges  made  to  the  public.  These 
companies,  being  of  a  semi-public 
character,  in  the  exercise  and  per- 
formance of  the  public  use,  and  account- 
able to  the  people  and  the  state,  are  com- 
pelled 'to  guard  against  legislative  inter- 
ference with  their  charges,  by  expedients 
of  that  description.  The  charges,  espec-  ' 
ially  by  gas,  watet  and  jailway  compa- 
nies, have  been  the  subject  of  frequetit 
examination  and  cHticism,and  also  of  leg- 
islative action.  The  "  watering"  process 
with  respect  to  their  ^tock,  becomes,  in 
a  considerable  measure,  a  matter  of  ne-  . 
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ccssity  to  enable  them  to  niaintain  their 
rates  as  against  the  public  demand  for  a 
reduction. 

Justice  Brown,  in  Handhy  v.  Stutz,  139 
U.  S.,  thus  describes  the  uses  of  stock 
certificates : 

**The  stock  of  a  corporation  is  sup- 
posed to  stand  in  the  place  of  actual  prop- 
erty of  substantial  value,  and  as  being  a 
convenient  method  of  representing  the 
interest  of  each  stockholder  in  such  prop- 
erty. To  the  extent  to  which  it  fails  to 
represent  such  value,  it  is  either  a  de- 
ception or  fraud  upon  the  public,  or  an 
evidence  that  the  original  value  of  the 
corporate  property  has  become  deprecia- 
ted. If  it  be  once  admitted  that  a  cor- 
poration may  issue  stock  without  receiv- 
ing a  consideration  therefor,  and  where 
it  does  not  represent  actual  value,  or 
substituted  value  in  corporation  assets, 
there  is,  apparently,  no  limit  to  the  ex- 
tent to  which  the  original  stock  may  be 
watered,  except  the  caprice  of  stock- 
holders." 

I  cannot  believe  that  it  is  necessary  to 
legitimate  and  prosperous  business,  un- 
der the  conduct  of  corporations,  that 
their  stock  books  should  be  made  sub- 
stantially "  lies"  and  its  sock  and  bonds 
the  juggler's  scheme  for  deceiving  the 
public.  There  is  no  doubt  of  the  useful- 
ness of  railroads  and  the  necessity  for  all 
legitimate  encouragement  for  their  con- 
struction and  operation,  but  surely  that, 
like  all  other  business,  may  be  done  hon- 
estly. Their  stock  may  represent  actual 
values,  and  their  bonds  real  credit  and 
consideration.  Or,  must  it  needs  be  that 
the  false  pretense,  and  deceit  that  sends 
the  vulgar  criminal,  who  obtains  money 
from  the  confiding  countryman  on  our 
city  streets,  to  the  station  house  and  po- 
lice court,  must  be  tolerated  as  a  neces- 
sary rule  of  business,  in  the  conduct  of 
the  great  business  corporations  of  the 
country  ? 

What  would  be  thought  of  issuing 
warehouse  receipts  for  definite  amounts 
of  grain  to  represent  a  less  holding  in 
the  elevator;  or  executing  deeds  for  a 
specific  quantity  of  land,  there  being 
much  less  to  answer  the  description  ;  or 
the  use  of  a  yardstick  of  indefinite 
length,  or  of  a  dollar  of  fluctuating  value? 
Safe  and  honest  business  requires  the' 
elimination  of  every  element  of  uncer- 


tainty that  is  practicable.  Gambling 
thrives  amid  confusion  of  prices,  or  val- 
ues or  quantities.  The  grain  pit  and  the 
pool  room  live  upon  the  element  of  mere 
chance,  and  the  railroad  wrecker  upon 
the  mystery  and  confusion  of  railroad 
values  and  conditions. 

It  is  true  that  these  abuses  are  not  all 
allowed  by  legislation,  nor  indeed  sanc- 
tioned by  judicial  decision,  but  where 
they  are  without  authority  of  law  the 
remedy  is  inadequate. 

It  is  greatly  to  be  regretted,  in  my  judg- 
ment, that  the  supreme  court  of  the  Uni- 
ted Stfiites-  has  gone'so  far  in  three  ^^k^ 
ions  reported  in  139  U.  S.,  in-  legalizing 
the  sale  of.  unissued  stock,  or  in  giving 
it  away,  without  receiving  payment  there- 
for of  its  actual  amount..  It  is  not  ques- 
tioned by  that  court,  or  any  court  that  I 
know  of,  that  a  corporation  cannot  issue 
its  certificates  of  stock,  in  the  first  in- 
stance, at  its  inceptioij,  without  full  pay- 
ment of  the  whole  value  thereof,  and 
that,  by  no  device,  can  the  payment  for 
such  stock  then  issued  be  avoided  by  any 
arrangement  between  the  corporation  and 
its  stockhoMers;  as  against  the  claim  of 
creditors.  But  it  is  really,  difficult  to 
comprehend  the  distinction  in  policy  and 
justice,  between  shares  of  stock  issued 
upon  subscription  at  its  organization, 
and  those  that  may  afterwards  be  issued 
The  public  is  as  much  abused  by  it 

The  court,  in  the  cases  referred  to, 
urged  the  convenience  of  the  corpora- 
tion and  its  needs  in  the  transaction  of 
its.  business,  in  behalf  of  its  right  to 
throw  its  stock  iti  as  a  gratuity,  oa  the 
sale  of  its  bonds,  or  to  settle  liabiht}'  in- 
curred by  the  sale  of  stock  newly  issued,  - 
at  a  small  percentage  of  its  nominal  value. 
•But  do  not  the  considerations  apply  as 
strongly  to  corporations  about  to  be  or- 
ganized/as  It  does  to  those  already  in 
operation  ?  I  know  of  instances  in  which 
promoters  of  a  corporation  procured  the 
issuing  of  its  bonds  tor  the  construction 
of  its  works  at  a  discount,  and  the  gift  of 
the  whole  of  its  stock  as  a  bonus.  They 
could  not  construct  the  Works  without 
the  aid  of  .such  issue  of  stock,  and,  are 
not  the  needs  of  the  citizens  about  to  en-  - 
gage  in  business;  as  miich  to  be  respected 
as  those  already  engaged  in  it  ?  Is  not 
the  evil  of  fictitious  stock,  issued  after 
the  corporation  begins,  as  great  as  that 
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of  the  fictitious  stock  issued  at  its  begin- 
ning? Under  our  law  it  may  begin  upon 
a  mere  subscription  of  ten  per  cent  with- 
out even  payment  of  that  amount,  and 
then  upon  the  contract  of  large  obliga- 
tions, embarrassment  begins  at  once.  Its 
subsequent  issues  of  stock  then  come 
within  the  rule  of  convenience  and  neces- 
sity, which  is  urged  by  the  supreme  court 
in  support  of  the  validity  of  the  issues  in 
the  cases  referred  to. 

It  is  true,  the  court  does  not  fail  to  give 
its  condemnation  of   ''watered"   stock, 
but  what  is  watered  stock?     It  is  stock 
for  which  the  corporation  has  not  received 
an  equivalent  value,  and  which  is,  there- 
fore, fictitious,  in  whole  or  in  part,  and 
certifies  an  interest  in  capital  which  does 
not  exist.     In  one  case,  a  corporation  that 
was,  at  the  time,  embarrassed,  issued  cer- 
tificates for  new  stock  for  the  amount  of 
$3^0,000,  in  satisfaction  ot  a  claim  against 
it    for  $70,000,  and  received  therefor  in 
payment  about  20  per  cent  of  the  stock 
sold.     The  court,  on  the  ground  of  con- 
venience to  the  corporation,  in  settlement 
of  its  obligation  under  the  particular  cir- 
cumstances of  that  case,  is  compelled  to 
set  aside  the  fundamental  rule,  as  stated 
by  Justice  Brown,  in  the  quotation  given, 
that  a  certificate  of  stock  not  truly  repre- 
senting actual  capital .  paid,  was  a  fraud 
and  a   deceit.     If   the    corporation   had 
thereafter  proceeded  in   the  conduct  of 
its  business,  incurring  new  obligations, 
claiming  and  securing  additional  and  new 
:redit,  would  not   the   additional    stock 
.lave  operated  in  such  transaction  to  aid 
in   securing   such   credit,  under   the  as- 
sumption that  there  had  been  acquired 
an  addition  to  the  capital  of  $350,000? 
The  corporation  subsequently  failed  and 
became  insolvent,  and  the  losses  of  the 
creditors  were  sought  to  be  in  part  re- 
covered by  enforcing  a  claim  for  unpaid 
stock  subscription  against  the  person  to 
whom  the  new  stock  had  been  issued. 
How  far  does  the  decision  of  the  court 
aid  the  continuing  corporation  to  commit 
the  fraud  which  I  have  described,  upon 
future  creditors? 

Again,  suppose  the  corporation  had 
been  finally  successful,  would  it  not  have 
been  very  unequal  and  unjust  that  a  new 
stockholder  should  receive  a  dividend 
upon  $850,000  of  stock  for  which  he  had 
paid  twenty  cents  on  the  dollar ;  whilst 


the  remaining  stockholders  would  receive 
no  greater  dividend  upon  stock  for  which 
they  had  paid  dollar  for  dollar  ?  It  de- 
stroys the  equality  of  stockholders,  and 
gives  to  the  favored  stockholder  dve  times 
the  dividend  upon  the  actual  capital  in- 
vested that  it  does  to  the  other.  Whilst 
the  case  thus  violates  most  rules  gov- 
erning the  issue  of  stock  and  accumula- 
tion of  capital  on  one  hand,  it  also  de- 
stroys the  just  equality  among  stockhold- 
ers, on  the  other.  On  the  other  hand,  if 
the  corporation  was,  at  the  time,  in.sol- 
vent,  or  in  such  troubles,  as  in  that  ca.se, 
to  produce  insolvency  finally,  then  with- 
out securing  any  advantage  to  the  cred- 
itor, but,  on  the  other  hand.changing  his 
position  from  a  creditor  to  a  debtor,  and 
making  him  liable  as  a  stockholder  un- 
der the  statute,  the  decision  introduced 
a  .serious  element  of  confusion  as  to  the  , 
principle  upon  which  the  adju.stment 
of  accounts  between  hipi  and  the  other 
stockholders  and  other  creditors  may  be 
made. 

The  real  duty  of  relief  is  with  the  state. 
It  is  to  be  borne  in  mind  that  these  cor- 
porations are  its  law.  Without  capital 
they  are  absolutely  myths  without  sub- 
stance, with  neither  body  nor  soiil.  The 
stockholders  may,  in  the  name  of  the 
corporation,  manage  their  own  business, 
buy,  borrow,  and  contract,  break  their 
contracts,  repudiate  their  debts,  refuse  to 
pa}'"' their  loans,  without  incurring  any 
personal  liability  either  in  person  or  prop- 
erty, to  the  creditors  who  must  bear  the 
losses.  This  condition  of  things  is  both 
a  reproach  and  danger  to  the  people  of 
the  state. 

The  incorpoiators  should  be  required 
to  provide,  at  the  outset,  an  adequate 
capital  by  stock  subscriptions  for  the  full 
amount  of  the  capital  fixed  in  the  certifi- 
cate, and  a  sufficient  percentage  thereof 
required  to  be  paid  before  the  corporation 
shall  be  permitted  to  organize,  and,  in  the 
absence  of  such  subscription  and  pay- 
ment, if  any  organization  is  attempted, 
those  engaging  in  it  should  be  held  liable 
as  partners.  The  right  to  receive  prop- 
erty in  payment  of  sub.scriptions  should 
be  strictly  limited  to  such  as  is  needed 
for  the  actual  uses  of  the  corporation,  to 
be  valued  in  the  mode  prescribed  by  law. 
Where  corporations  are  organized  by  the 
owners  of  running  concerns,  the  property 
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conveyed  should  be  valued  by  disinter- 
ested appraisers,  and  should  be  trans- 
ferred without  incumbrance  of  partner- 
ship indebtedness,  and  should  exclude 
partnership  claims,  so  that  the  creditors 
of  the  new  corporation  should  have  bona 
fidediwd.  real  capital  as  the  security  for  the 
credit  given  to  it,  to  the  amount  of  the 
capital  certified  in  the  certificate  of  in- 
corporation. Padded  invoices,  worthless 
bills,  and  bad  debts,  as  a  false  pretense 
•for  the  real  responsibility  in  the  corpora- 
tion, should  be  carefully  prevented. 

As  it  is  but  decent  justice  to  the  public 
that  this  fictitious  person  should  be  pro- 
vided with  sufficient  means  to  secure  the 
debts  to  be  contracted  in  its  name,  so  it 
should  be  incumbent  on  the  officers  and 
stockholders  of  such  corporation  to  keep 
and  maintain  that  fund,  holding  it  in  trust 
and  keeping  it  substantially  intact,  for 
the  purposes  for  which  it  was  provided. 
And  whenever  that  capital  becomes  so 
impaired  as  to  no  longer  furnish  security 
for  the  payment  of  corporate  debts,  every 
debt  thereafter  contracted  should  be  per- 
sonally chargeable  against  the  officers  and 
stockholders  of  the  corporation,  having 
notice  of  such  condition.  In  some  legis- 
lation it  is  provided  that  all  indebtedness 
incurred  or  contracted  in  excess  of  the 
a.ssets  of  the  corporation  should  be  en- 
forced as  a  liability  against  the  stock- 
holders. 

In  its  very  nature  this  capital  is  a  trust 
and  should  be  held  as  such  by  thevcorpo- 
ration.  Our  supreme  court  in  Taylor  v. 
The  Miami  Exporting  Co.,  states  the  prin- 
ciple as  follows : 

"It  is  very  clear,  upon  general  princi- 
ples, as  well  as  the  legislative  intention, 
that  the  capital  stock  of,  corporations  is 
to  be  deemed  a  pledge  or  trust  fund  for 
the  payment  of  the  debts  contracted  by 
them.  The  public,  as  well  qs  the  legisla- 
ture, have  always  supposed  this  to  be  a 
fund  appropriated  for  such  purpose.  The 
individual  stockholders  are  not  liable  for 
the  debts  of  the  corporation  in  their  pri- 
vate capacities.  The  charter  relieves 
them  from  personal  responsibility.  a,nd 
substitutes  the  capital  stock  instead."  It 
is  greatly  to  be  regretted  that  the  princi- 
ple so  declared  by  the  courts  of  this  and 
other  states  should  have  been  so  much 
qualified  by  some  modern  deci.sions. 

Indeed,  it   is  difficult   to   understand 


why,  in  fairness  as  to  corporations  for  the 
conduct  of  strictly  private  business,  the 
stockholders  or  owners  thereof  should 
not  be  chargeable  with  the  whole  of 
the.  indebtedness  of  the  corporation. 
Why  should  they  enjoy  exemptions  that 
cannot  be  held  by  the  individual  tran- 
sacting business  in.  his  own  name? 
The  franchise  is  granted  for  their  con- 
venience alone  ;  the  business  is  to  be 
conducted  in  their  interest  and  for 
their  profit  alone ;  the  public  derives  no 
benefit  or  gain  from  it ;  and  why  should 
any  portion  of  the  risk  of  such  business 
or  any  liability  for  any  of  the  losses 
which  may  result,  be  thrown  upon  the 
public,  any  more  than  in  business  by 
the  owners  in  their  own  proper  name? 

There  is  a  clear  distinction,  as  it  ap- 
pears to  me;  between  the  poUcy-  to  be 
pursued  with  respect  to  corporations 
created  for  the  public. use  and  tha«< 
created  for  private  enterprise.  In'  what 
way,  and  how  far,  the  public  may  be 
called  upon  to  bear  portions  of  the  risk 
incurred  by  undertakings  for  public  use, 
is  a  matter  of  fair  delate.  Having  as- 
sumed the  exercise  of  a  franchise  for  the 
public  use,  there  ^re  duties  imposed  upon 
such  corporations  that  do  not  apply  to 
private;  they  are  under  obligations  to 
rarry  on  and  operate  them,  from  which 
they  cannot  discharge  themselves.  But 
that  cannot  justify  a  departure  from 
honest  and  safe  business  methods,  or  dis- 
pensing with  honest  and  ^fe  securities 
to  creditors.  Watered  stock,  excessive 
issue  of  bonds,  beginning  of  corporations 
on  inadequate  capital  are  no  more  just- 
ified with  them,  than  it  is  with  pri^te 
corporations. 

Xhere  is  no  doubt  but  that  corporate 
franchise  is-  very  useful  and  convenient 
for  very  much  business.  In  large  en- 
terprises it  saves  to  the  incorporators  the 
inconvenience  and  embarrassment  ant- 
ing from  succession  of  interests  by 
death,  transfers,  bankniptcxes  of  .particu- 
lar partners,  aiid  so  on.  But  this  is  » 
convenience  to  the  owners.  It  sbonW 
not  be  made  the  means  of  escape  from 
fair  and  just  responsibility  for  the  indebt- 
edness incurred  in  the  name  of  the  cor- 
poration for  their  use. 

The  legislature  has  gone  no  further  w 
imposing  a  liability  upon  stockholders 
for  the  debts  of  the  corporation  thafl 
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the  constitution   itself  imperatively"  re- 
quires ;  and  has  provided  scarcely  any 
machinery  for  the  enforcement  of  even 
tliat  liability.     But  we  now  have  a  fur- 
tlier  expedient  for  escaping  even  this  lia-^ 
bility,  by  having  a  large  portion  of  our 
xLomestic  industries  organized  under  the 
laws  of  other  states,  and  as  corporations 
of  such  states.    It  is  true  that  these  cor- 
poration can  only  carry  on  business  in 
Ohio  by  the  permission  of  the  state,  but, 
with  the  exception  of  insurance  compa- 
nies,  we  hav^  imposed  little  or  no  res- 
triction upon  them  and  practically  they 
exercise  and  possess  all  the  rights  in  Ohio 
that  domestic  corporations  haVe.    While 
^  at  the  same'  time  they  secure  to  their 
stockholders,  citizens  of  Ohio,  all  the  ex- 
emption from  liability,  allowed  by  the 
laws  of  the  state  under  which   such  cor- 
porations are  organized.    This  is  a  fraud 
upon  our  Own  laws  and  constitution.    It 
is  p^^mitting  our  own  citizens  to  import 
into  the  state,  for  their  own  government 
and  their  own  exemption,  the  laws    of 
other  States  to  govern  them  and  fix  their 
liability  in  the  transaction  of  their  busi- 
ness.    It  not  only  defeats  the  protection 
which  the  constitution  intended  to  give 
to  the  community  as  against  the  improper 
tise  of  a  corporate  franchise,  but  it  sub- 
jects those  citizens  to  all  the  inconven 
iences  of  remedy,  to  that  limitatibn   of 
relief  which  arises  from  the  fact  that  iti$ 
a  foreign  corporation   governed  by  for- 
eign laws,  andean  only  be  reached  and 
called  to  an  account  ^as  to  the  use  of  its 
charter,  the  remedies  of  dissolution  and 
other   proceedings    against    it,    in  .the 
state  under  who3e  laws  it  is  organizedi 

The  mere  statement  of  the  situation 
sufficiently  shows  the  necessity,  on  part, 
of  the  legislature,  with  respect- td  for- 
eign corporations^  of  vindicating  the 
state  policy.  The  organization  of  sta.te 
industries  into  corporations,  by  its  ,own 
citizens,  under  foreign  laws,  should  be 
prohibited.  It  should  be  prohibited,  aBso, 
for  reasons  beyond  the  cpnsiderations 
which  I  have  urged,  as  effecting  taxation 
of  property  legitimately  within  the  juris- 
diction of  the  state  and  subject  rightfully 
to  the  operations  of  its  tax  laws.  But 
these  are  matters-^beyond  the  scope  of 
the  discussion  in  which  I  intended  to  in- 
dulge. '  - 
The  legislation   that    I  should    sug* 


gest,  in  view  of  the  topics  I  have  pre- 
sented, is: 

First— ThaX  no  corporation  for  profit 
.«hould  be  permitted  to  organize  until  not 
less  than  fifty  per  cent  of  the  capital 
had  been  subscribed  and  twenty  five  per 
cent  thereof  paid,  where  the  corpora- 
tion was  to  operate  a  public  use;  and 
that  all  of  the  capital  should  be  sub- 
cribed  and  paid,  as  to  all  other  corpora- 
tions. 

Second— ThsX  no  shares  of  stock 
should  be  issued  upon  said  subscription, 
or  otherwise  sold,  without  full  payment 
of  the  par  value  of  such  stock  in  money 
or  in  property  necessary  to  the  use  of 
the  corporation,  of  (nil  equivalent  money 
value.   • 

Third— ^hsX  no  running  business 
shall  be  organized  into  a  corporation,  or 
puri::hased  by  a  corporation,  at  other  than 
the  value  thereof,  which  shall  be  ascer- 
tained bv  appropriate  public  author- 
ity. 

Fourth — That  the  stockholders  of  all 
corporations  for  profit  organized  for  the 
conduct  of  private  business,  in  the  sole 
interests  of  the  stockholders,  shall  be  lia- 
ble for  the  whole  amount  of  its  indebted- 
ness, over  and  above  its  capital  and  as- 
sets. 

Fifth— Thzt  all  assignments  of  stock 
made  in.  contemplation  of  the  insolvency  , 
of  a  corporation  for  profit,  or  with  intent 
to  evade  liability,  as  stockholder,  shall 
be  void. 

JSwrM^-That  no  bonds  shall  be  issued 
in  6xce^  of  the  amount  of  capital  act- 
.^ally  paid. 

Thes6  provisions  look  only  to  the  se- 
curity of  the  creditors  and  to  the  public 
deialitig  with  the  corporation 

I  haye  not  attempted  to  consider  or 
disjcuss  tt^e  question  as  to  the  rights  of 
stockholders,,  as  against  the  corporation 
or  its  officers,  nor  as  to  their  rights 
among  themselves^  The  creditors  ^nA 
those  dealing  with  the  corporatibii  are  in*: 
terested  in  the  question  as  to  who  arie 
stockholders  and  as  to  the  changes  of 
stockholdings  made  from  time  to  time, 
inasmuch  as  that  isa^art  of  the  se- 
curity which  the  stale  guarantees  to 
them  in  dealing  with  it.  If  they  have  a- 
legal  or  equitable  interest  in  the  capital 
of  the  corporation  so  as,  to  .entitle '.them 
to  inquiry  as  to  its  condition,  they  may 
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also  be  entitled  to  know,  from  time  to 
time,  in  periodical  statements,  as  to  how 
far  that  capital  has  been  impaired  so  as 
to  effect  the  security  for  the  payment  of 
their  claims.  But  the  limit  prescribed 
for  myself  does  not  permit  further  con- 
sideration of  these  matters. 


SUPREME  COURT  OF  OHIO. 
Official  Record  of  Proceedings. 


New  Cases. 

Cases  filed  in  the  supreme  court  of  Ohio 
since  August  14,  189o  : 

4681.  The  Pike  Township  Mutual  Ins.  Co.  v. 
John  Elsessor.  Error  to  the  circuit  court  of 
Stark- county.  Harter  &  Krichbaum  for  plain- 
tiff, Jones  &  Hudson  for  defendant 

4682.  Alfred  Scott  et  al.  v.  Edwin  H.  Per- 
kins et  al.  Error  to  tUe  circuit  court  of  Union 
county.  J.  H.  Kinkacte,  Porter  &  Porter  and 
F.  T.  Arthur  for  plaintiffs,  W.  W.  Merchant 
and  J.  S.  Jones  for  defendants. 

4683.  John  F.  Seil)erling  v.  The  Tuscarawas 
Coal  and  Iron  Co.  Error  to  the  circuit  court 
of  Summit  county.  Tibbals  &  Frank  for  plain- 
tiff, Baird  &  Voris  for  defendant. 

4684.  James  P.  Douglass  v.  Elani  A.  Blaugher. 
Error  to  the  circuit  court  of  Madison  county. 
Jones  &  Jones,  W.  S.  Murray  for  plaintiff.  Lin- 
coln &  Lincoln  for  defendant. 

4685.  Davis  &  Ratikin  Building  and  Manu- 
facturing Co.  V.  Levi  Ilelser  et  al.  Error  to  the 
circuit  court  of  Ivtckinj^  county.  Campbell  & 
Roseniond  for  plaintiff,  J.  R.  Davies,  Kibler  & 
K  ,  Ferguson  &  Johnston  for  defendant, 

4686.  Emma  J.  Ashley  v.  Mi  hael  Henahan. 
Error  to  the  circuit  court  of  Lucas  county.  C. 
S.  Ashley^  I.  N.  Hutitsherger  for  plaintiff.X.  G. 
Richardson  for  defendant. 

4687.  Wm.  M.  (ireenc  et  al.  v.  David  Greene 
et  al.  Error  to  the  circuit  couit  of  FrarMin 
county.  Nash  &  Lentz  for  plaintiffs,  (julh- 
waite,  Linn  &  (lumbler,  Taylor,  T.  &  T.,  R.  A. 

.  Harrison  for  defendants. 

4688.  Morris  L.  Sternbcrger  et  al.  v.  Wm. 
"Ragland.    P>ror  to  the  circuit  court  of  Jackson 

county.     T.  A.  Jones  for  plaintiffs,  S.  F.  White, 
John  H.-rper  for  Jefentlaiit. 

4689.  llirani  Lucas,  admr.,  v.  Christian  C. 
WMle,  admr.  •  Error  to  the  circuit  court  of 
\yayiie  county.  A.  I).  Mctz  for  plaintiff,  S.  B. 
Hason  for  dt'fendant. 

-MV.»0.  Edgar  Hindekopcr  et  al.  v.  Louisa  H. 
IVrry.  J«:rror  to  the  circuit  court  of  Lucas 
comity.  Swaync,  Swayne  &  Hayes  for  plain- 
tiff. lIoi'UT  Goodwin  for  defemia'nt. 

4<it»1.  Samuel  C.  Craven  et  al.  v.  Hiram 
Craven  cL  al.  Error  to  the  circuit  court  of 
Wayne  county.  Samuel  H.  l\ason  for  plaintiffs. 
McClure  vS:  Sm^ser.  Salt/gaber  &  Marble  for 
dcfci'.clants. 


[  Supreme  Court  of  Ohio.] 

Ohio  and  Pennsylvania  Coai,  Co.  v.  Autx- 
ANDKR  G.  Smith,  Admr. 

Pending  action  for  damages —  When  does  c : 
abate  by  p  aintijps  death. 

A  pendintf  action  to  recover  damages  for  in* 
juries  caused  by  the  negligence  of  the  defend- 
ant does  not  abate  by  the  death  of  the  plaintiff. 

(Decided  June  27,  1895.) 

Error  to  the  circuit  court  of  Colum- 
biana county. 

For  injuries  claimed  to  have  been 
caused  by  the  negligence  of  the  Ohii> 
and  Pennsylvania  Coal  company  and 
its  agents,  Henry  Davidson,  then  in  lift. 
commenced  an  action  against  the  com- 
pany to  recover  damages.  On  a  trial 
had  a  judgment  was  rendered  in  his  la- 
vor»  which  was  afterwards  set  aside  on 
error  by  the  circuit  court,  and  a  new  trial 
awarded.  Afterward,  and  before  the  new 
trial  was  had,  Davidson  died,  and  the  ac- 
tion was  revived  in  the  name  ol  his  ad- 
ministrator, Alexander  G.  Davidson, 

A  trial  was  then  had,  which  reMilted 
in  a  verdict  and  judgment  against  the 
company.  It  was  claimed  that  on  the 
death  of  the  plaintiff  the  action  abated 
under  section  51-14,  Revised  Statutes,  and 
that  the  court  erred  in  permitting  it  to  be 
reversed.  On  error  the  judgment  was  af- 
firmed by  the  circuit  court.  Error  'v> 
prosecuted  to  this  court  to  reverse  the 
judgment  on  the  ground,  among  other 
assignments,  (hat  there  was  error  in  the 
revivor  af  the  action. 

lUandin  &  Rice,  John  IV.  Morrism 
and  //.  M.  Daughcrty,  Attorneys  for 
Plaintiff. 

Alex.  G.  c~-  P,  Af.  Smith,  and  P.  J/. 
Ashford,  Attorneys  for  Defen  lant. 

By  TiiK  Court. 

We  see  no  error  in  the  ruling  ol  the 
court.  The  action  was  a  pending  one  at 
the  death  of  the  plaintiff.  It  is  not  w  thii: 
any  of  the  enumerated  exceptions  of  m.c- 
tion  5144,  and  was,  therefore,  proper.V 
revived  and  prosecuted  to  judgment  in 
the  name  of  the  administrator  of  the  de- 
ceased plaintiff. 

Judgment  affirmed. 
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Supreme  Court  Reports. 
The  publishers  of  the  Lbgal  Nbws  now  have  the 
contract  lor  publishing  the  Supreme  Court  Reports  of 
the  jtaCe,  and  are  enabled  to  attach  advance  sheets  of 
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the  beginning  of  the  subscription  year  will  be  sup- 
plied it   desired ;  but  no  advance  sheets  of  the  Ohio 
Decisions  will  be  supplied  back  of  the  commencement 
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3ound  Volumes. 
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Preparations  for  a  strong  legal  battle,  at 
Cleveland,  over  the  fish  and  game  laws  of  the 
state,  are^^ing  made.  The  state  officials  are 
attempting  to  enforce  the  law  forbidding  sum- 
mer fishing  in  Lake  Erie,  and  the  fishermen 
are  contesting  the  laws,  claiming  they  aie  in- 
valid, as  the  state  has  no  jurisdiction  ovei:  this  • 
body  of  water.  The  necessity  of  a  decision 
defining  the  juri&<liction  of  the  state  over 
Lake  Erie,  if  it  has  any,  has  been  long  appar- 
ent, and  it  is  now  probable  that  it  will  be  se- 
cured. 


Entered  at  the  Postoffice,  Norwalk,  Ohio,  as  second 
class  matter. 


SATURDAY.  AUG.  81.  1896. 


COMMUNICATIONS  SOLICITED. 

Coniriduiions,  Hems  of  news  about  caurU 
judges  and  lawyers;  queries  or  comments; 
criticisms  ofi  various  law  questions;  addresses 
on  legal  topics^  or  discussions  upon  points  oj 
interest^  as  well  as  important  decisions,  are 
solicited  from  piemders  of  the  bar  and  those 
interested  in  legal  proceedings. 


The  American  Bar  Association  is  holding  a 
well  attended  annual  meeting  at  Detroit  this 
week.  Many  noted  jurists  are  present  and  the 
papers  and  addresses  presented  are  of  the 
highest  character.  As  only  abbreviated  reports 
ot  the  Iproceedings  can  be  obtained  at  this 
time,  we  shall  defer  any  attempted  publication 
of  its  doings  until  later,  when  they  can  be 
given  in  full. 


English  lawyers  do  not  often  die  million- 
aires, according  to  the  figures  compiled  by  the 
l^on^ovT Daily  Telegraph,  The  estates  of 
thirty-seven  judges  who  have  died  during  the  ^ 
last  five  or  six  years  averaged  $215,000,  those 
of  twenty  barristers  $458,000,  and  those  of 
forty-four  solicitors  J585,000  each— the  average 
for  101  lawyers'  estates  being  f425,000.  This 
does  not  mean  the  accumulation  of  profes- 
sional incomes  alone,  for  many  of  the  men 
in  the  list  had  private  fortunes,  and  a  number 
of  the  solicitors  succeeded  to  business  that 
had  been  in  their  families  for  some  genera- 
tions. Eight  only  among  them  all  left  as 
much  as  a  million. 

It  is  quite  possible  that  the  Lucas  county 
bar  will  shortly  lose  one  of  its  prominent 
members.  Mr.  I..N.  Huntsberger  is  consider- 
'ing  an  offer  of  a  professorship  in  law  from 
the  University  of  Michigan.  A  few  days  af  o 
the  dean  of  the  law  schpol,  wrote  him  a  letter 
stating  that  the  faculty  was  faoout  to  establish 
another  professorship  in  the  law  department 
of  the  university,  and  asking  Mr.  Huntsberger 
if  he  would  consider  a  proposition  from  the 
faculty  for  the  position.  Mr.  Huntsberger  is 
pleased  with  the  honor,  but  is  undecided  as  to 
what  he  shall  do.  He  will  be  forced  to  give  dp 
a  lucrative  practice.  He  has  also  recently  Com- 
pleted a  residence  in  Toledo,  andlhis  faqt,  with 
the  pleasant  business  and  social  relations  he 
has  entered  into  there,  forms  a  stnmblinjj. 
block.  Mr.  Huntsberger  is  a  gradi*'>i».o*'  .^^ 
tiniversity  of  Michigan  law  schov/.  ,^?:^B 
graduated  there  in  1885.  A  year  laterVe  wi*;-. 
to  Toledo  and  was  admitted  to  practice  in  OVV 
If  he  accepts  the  professorship,  he  will  be  ey^ 
pected  to  deliver  lectures  on  corporatip'  ^ 
torts,  evidence  and  elementary  law.  '  «E 
Lkoai,  Nbws  congratulates  Mr.  Huntsberger 
upon  the  distinction  shown  him  by  this  selec- 
tion. 
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In  North  Clirolina  the  judges  of  the  superior 
courts  "rotate,"  i.  e.,  ride  each  circuit  of  the 
whole  state  in  regular  succession.  When 
Judge  Shi pp,  of  one  of  the  mountain,  courts, 
in  regular  rotation  came  to  ride  a  circuit  on 
the  sea  coast,  he  was  much  pleased  wiih  clams, 
which  were  new  to  him.  He  had  a  clJBun  sup- 
per, with  the  result  that  he  had  a  most  violent 
illness,  and  could  not  hold  court  for  two  or 
three  days.  •  When  able  to  sit  on  the  bench, 
the  first  case  tried  was  an  affray  in  which  one 
man  used  a  pistol,  and  the  other  knocked  him 
dovm  with  a  clam  (in  the  shell).  Manly,  ap- 
pearing for  the  state,  introduced  a  witness 
to  prove  that  one  clam  so  used  was  a  deadly 
weapon.  "Stop  there,  Manly,"  said  the  judge, 
eienmestly;  "the  court  will  hear  evidence 
whether  or  not  a  pistol  is  a  deadly  weapon, 
but  the  court  knows  without  further  evidence 
what^  clam  is.'*— 5fl«  Francisco  Argonaut 


The  court  room  in  which  the  supreme  bendi 
sits,  though  not  a  large  apartment,  is  aa  in* 
^ressive  one  and  is  one  of  the  most  frequented 
of  all  jthe  government  departments  in  Wash- 
ington. No  matter  how  dull  the  details  of  tlie 
case  in  hand  the  room  is  always  crowded,  and 
there  are  few  visitors  to  the  -national  capital 
who  do  not  make  it  a  point  to  spend  some 
time  in  the  supreme  court  room.  This  is  aot 
at  all  surprising  when  it  is  remembered  that 
the  judges  of  this  court  are  in  a  sense  the 
most  powerful  men  in  the  United  States, 
since,  although  congress  makes  the  laws  and 
the  president  and  his  administration  execute 
them,  it  is  the  supreme  court  tliat  gives  the 
final  interpretation  of  all  disputed  statutes. 


JUSTICE  JACKSON'S  BRIEF  TERM. 

Justice  Jackson^s  service  of  two  y«,itrs  on  the 
supreme  bench  of  the  United  States  is  one  of 
the  shortest  terms  in  the  history  of  the  court 
The  only  shorter  term  was  that  of  Justice  Har- 
rison, who  was  appointed  in  1789  and  resigned 
^he  office  in  the  same  year  to  become  chan- 
cellor of  his  native  state,  Maryland.  Chief 
Justice  Rutledge,  the  only  man  to  be  twice  ap- 
pointed to  the  supreme  bench,  resigned  the 
office  of  associate  justice  in  1791,  after  two 
years  of  service,  to  become  chief  justice  of 
South  Carolina.  He  was  named  chief  justice 
of  the  United  States  supreme  court  in  1795, 
and  presided  one  term,  but  the  nomination 
was  rejected  by  the  senate  because  it  was  dis- 
covered that  his  mind  had  become  impaired. 
Assoc ifltt'  Justice  Trimble,  of  Kentucky, died  in 
lJ^i?s,  after  two  years  of  service.  These  ai*e  the 
only  jusii«;cs  whose  terms  have  been  as  short 
as  thai  oi  Juslice  Jackson,  save  one  of  his 
associate h.  still  on  the  bench. 

The  longest  terms  were  those  of  Chief  Jus- 
tices Marshall  and  Story,  each  of  whom  served 
thirty- four  years.  Five  others  served  over 
thirty  years,  five  between  twenty-five  and 
thirty,  six  between  twenty  and  twenty-five, 
nine  between  fifteen  and  twenty,  six  between 
ten  and  fifteen,  seventeen  between  five  and  ten, 
and  eight  less  than  five  years.  Some  of  tht>sc 
included  in  this  summary  are  still  on  the 
bench.  Justice  Field,  appointed  jnl  1863,  is 
olde.st  in  point  of  service  of  the  present 
bench,  and  his  term  approaches  the  longest  in 
the  history  of  the  court.— AVzc^  York  Sun, 


The  Republican  judicial  convention  of  the 
seventh  circuit  court  district,  assembled  at 
Youngstown  on  Tuesday,  to  nominate  a  candi- 
date to  fill  the  vacancy  arising  from  the  death 
of  Judge  Woodbury.  Hesolutions  of  respect 
were  prepared  by  a  subcommittee  consisting 
of  John  L.  Locke,  of  Cambridge,  and  John  M. 
Cook,  of  Steubenville,  and  the  latter  presented 
them  to  the  convention  as  follows : 

"  The  Republicans  of  the  seventh  judicial 
district  in  convention  assembled,  express  their 
d,eep  sense  of  sorrow  in  the  death  of  Hamilton 
B.  Woodbury,  whose  demise  makes  necessary 
the  gathering  of  this  body  of  delegates.  He 
was  selected  as  one  of  the  judges  from  this 
circuit  at  the  organization  of  the  court  and 
served  in  that  capacity  until  his  death. 

*'  His  training  in  the  law.  his  shining  qualities 
in  the  court  of  common  pleas,  his  ncnneas  of 
wisdom  made  him  one  of  the  foremost  jurists 
of  the  state  and  served  to  make  the  seventh 
circuit  conspicuous  for  its  merit  as  it  is  today. 

*'  Coming  together  from  the  ranks  and  bench 
of  the  active  practitioner,  we  remember  him 
•^as  the  profound,  thoughtful,  patient,  consist- 
ent judge,  absolutely  faithful  to  his  great 
trust  He  served  his  people  well  and,  in  so  serv- 
ing the  jpeople,  he  best  served  the  party  which 
honored  him  and  to  which  he  always"  owed  a 
proud  allegiance. 

"He  was  taken  in  the  prime  of  a  well 
equipped  career,  leaving  the  heritage  of  good" 
works,  having  set  the  mark  of  high  excellence, 
and  it  is  for  us  in  remembering  him  to  main- 
tain the  standard  which  he  so  well  established.'* 

The  resolutions  were  adopted  by  a  silent 
vote,  each  delegate  rising  to  his  feet. 

On  the  call  of  counties  Homer  Harper  of 
Painesville,  in  an  eloquent  speech,  presented 
Ihe  name  of  Judge  J.  B.  Burrows,  of  Paines- 
ville. 

Judge  L.  W.  King  placed  in  nomination 
Judge  George  F.  Robinson,  of  Ravenna.  Ash- 
tabula county  presented  the  name  of  Jud^ 
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Fitch  as .  their  candidate.    On  a  ballot  being 
^lalcen  it  resulted  as  follows :    Burrows  70,  Rob- 
inson 29,  Pitch.  11.     Judge  Burrows  was  de- 
clared the  nominee,  and  on  motion  of  Judge 
icing  the  nomination  was  made  unanimous. 
Judge  King  was  appoint^   a  committee  to 
l>ring  Judge  Burrows  before  the  convention 
and  the  latter  made  a  btief  speech,  thanking 
tbe  delegates  for  the  honor  conferred,  after 
"w^hich  the  convention  adjourned.    The  con- 
vention was  the   shortest  ever  held  in  this 
county,  being  in  session  less  than  two  hours. 
Jndge  Burrows  was  recently  appointed  by 
Oov.  McKinley  to  the  position  during  the  in- 
terval between  Judg«  Woodburjr's  death  and 
the  election  of  his  successor. 


STATUTE  t)F  FRAUDS. 

In  Spear  v.  Fdrmers  and  Mechanics' 
Bank,  decided  by  the  supreme  court  of 
Illinois,  in  June,  1896  (41  N.  E.  R,,  164), 
it  was  held  that  an  agreement  between 
two  creditors  of  a  common  debtor  that 
each  will  shate  the  loss,  if  any,  which  the 
other  sustains  on  his  claim  against  such 
debtor,  is  a  "  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another 
person,**  within  the  statute  of  frauds. 

The  court  said :  "  The  principal  ques- 
tion presented  for  consideration  is  whether 
the  cdleged  agreement  between  Spear  and 
the  bank,  as  alleged  in  the  bill,  is  within 
that  provision  of  the  statute  of  frauds 
and  perjuries,  *  that  no  action  shall  be 
brought  *  *  *  whereby  to  charge 
the  defendants  upon  any  special  promise 
to  answer  for  the  debt,  default  or  miscar- 
riage of  another  person,'  unless  the  prom- 
ise be  in  writing,  and  signed  by  the  per- 
son to  be  charged.  The  determination  of 
this  question  is  dependent  on  whether  the 
agreement  is  an  original  and  independent 
.  one,  or  whether  collateral  to  the  agree- 
ment of  anothei-  person,  whereby  the 
promise  is  to  answer  for  the  debt  or  de- 
fault of  that  other.  In  the  first  case,  it  is 
not  within  the  statut;e ;  in  the  second,  it 
is  {Eddy  v.  Roberts,  l7  111.,  605 ;  Resseier 
V,  Waterman^VA  lU.,  169, 37  N.  E.,  876). 
The  question  whether  an  agreeipent  is  an 
original  and  independent  one  is  often  at-* 
tended  with  much  difficulty  in  its  deter- 
minatioil.  In  this  case  Thompson  &  Mc- 
Lean were  primarily  liable,  and  the  prin- 
cipal debtors,  and,  if  the  agreement  was 
made  as  claimed,  their  liability  was  in  no 


planner  changed  thereby.  By  their  dis- 
charge of  their  indebtedness,  neither 
party  to  the  agreement  would  have  had 
to  pay  any  sum  to  the  other,  even  if  the 
agreement  had  been  in  writing,  and  a 
sufficient  consideration  for  the  promise  of 
each  to  the  other.  *  The  promise,  if.  any 
was  made  by  the  bank,  was  a  collateral 
promise.  There  was  no  change  in  the 
original  indebtedness,  the  original  debtors 
remaining  liable  to  the  original  creditors, 
precisely  the  same  as  when  the  indebted- 
ness was  originally  contracted.  Spear 
had  no  lien  of  any  kind,  and  gave  up  and 
yielded  no  right  he  had  against  the  debt- 
ors, but,  as  he  says,  he  orally  undertook 
to  share  with  the  bank  its  loss,  if  any,  on  . 
the  $2,000  note,  and  the  bank,  as  Spear 
says,  undertook  orally  to  share  with  Spear 
any  loss  he  might  have  by  reason  of  his 
being  security  for  debtors;  that  is,  the 
promise  of  each  was  a  collateral  under- 
taking to  be  answerable  for  the  debt  of 
Thompson  &  McLean,  and  Johnson,  • 
Thompson  &  McLean,  if  Thompson  & 
McLean  should  make  default  in  payment. 
Such  a  contract  is  within  the  statute. 

'*  It  is  urged  that  the  promise  of  the 
bank  president  was  founded  upon  a  new 
and  independent  consideration  moving 
from  appellee  to  appellant,  by  the  agree- 
ment that  each  should  share  the  loss  joint- 
ly sustained,  and  each  should  delay  action  , 
until  a  certain  fixed  time,  and  then  to 
take  action  only  upon  consultation  with 
the  other,  and  that  this  promise  was  for 
the  mutual  advantage  of  the  contracting 
parties.  *  The  promise  to  share  the  loss  is 
the  material  thing  promised,  and  that 
promise  was  collateral  to  the  debt  of 
Thompson  &  McLean  to  each  of  the 
parties ;  and,  if  it  be  admitted  that  the 
consideration  of  the  promise  of  one  to 
the  other  is  sufficient  as  a  consideration, 
still  the  requirement  of  the  statute  that 
the  agreement  shall  be  in  writing  is  not 
complied  with,  and  the  promise  would 
still  be  void  {Eddy  v.  Roberts,  supra):' 


MSMOSIAL. 

Proceedings  of  AehtabuU  Bar  AaaocUtion  upon 

the  death  of  Jndge  Hamilton  Woodbnry. 


Judge  Canfield:  Gentlemen  of  the  bar, 
on  Wednesday  morning  of  last  week  the 
community  and  the  members  of  the  liar, 
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received  the  sad  intelligence  of  the  death 
of  thie  Honorable  H.  B.  Woodbury,  a 
member  of  the  circuit  court  of  this  dis- 
trict. As  soon  as  it  could  reasonably  be 
done,  the  members  of  the  bar  assembled 
with  solemn  faces  and  with  sad  hearts, 
and  hastily  organized,  by  selecting  a 
chairmiin,  and  certain  committees  were 
appointed,  among  which  was  a  committee 
to  prepare  suitable  resolutions,  expressing 
the  feelings  of  the  members  of  the  bar 
of  A$]&tabula  county  in  relation  to  the 
death  of  our  friend  and  brother,  Judge 
Woodbury.  That  meeting  was  adjourn- 
ed to  meet  at  the  call  of  the  committee. 
That  committee  has  fixed  this  hour  as 
the  time  for  meeting,  to  take  action  upon 
the  resolutions  which  have  been  pre- 
pared, and  now,  before  proceeding  fur- 
ther, we  desire  that  the  members  of  the 
bar  shall  select  from  their  number,  some 
.  one  to  act  as  chairman  of  this  meeting, 
during  the  remarks  upon  the  resolutions. 

Mr.  North  way:  I  move  you  that 
Judge  Sherman  be  chairman  of  this 
committee. 

Mr.  Cox:  I  second  the  motion. 

Judge  Canfield:  Gentlemen  of  the  bar. 
you  have  heard  the  motion.  You  who 
are  in  favor  of  the  motion  that  Judge 
Sherman  act  as  chairman  of  the  meeting, 
make  it  manifest  by  saying"aye.*'  "Aye." 
Contrary,  "no."  The  jayes  have  it. 
Judge  Sherman,  please  come  forward. 

Judge  Sherman:  Will  the  members  of 
the  bar  have  a  secretary  of  the  meeting. 

Mr.  Cox:  I  move  that  Mr.  Sargent  ac^. 
as  secretary  of  this  meeting. 

Mr.  Perry:  I  second  the  motion. 

Judge  Sherman:  It  is  moved  and  sec- 
onded that  Mr.  Sargent  act  as  secretary 
of  this  meeting.    Those  in  favor  of  that 
•  will  mainfest  it  by  saying  "aye."  "Aye." 
Contrary,  "no." 

Mr.  Ruggles:  Mr.  Chairman,  I  move 
that  the  reporter  of  this  court  act  as 
assistant  chairman  of  this  meeting. 

Mr.  Smith :  Mr.  Chairman,  I  would 
second  the  motion. 

Judge  Sherman:  Those  who  are  in 
favor  of  th  xt  motion  will  manifest  it  by 
saying  "aye."  "Aye."  Contrary,  "no." 

Judge  Sherman :  As  I  understand  by 
Judge  Canfield,  this  meeting  of  the  bar 
is  in  memory  of  the  death  of  our  brother 
and  late  judge  of  the  circuit  court.  It 
was  indicated  by  one  of  the  members  of 


the  bar  that  resolutions  ^vould  be  pie- 
pared  and  presented  to  our  consideratioiL 
Before  that  is  done,  I  suppose  it  to  be 
appropriate  that  any  remarks  any  mem- 
ber of  the  bar  desire  to  make  in  regard 
to  the  death  of  our  deceased  broker, 
should  properly  be  made  perhaps  before 
those  resolutions  *afe  presented.  I  am 
not  familiar  with  the  course  of  proceed- 
ings in  matters  of  this  kind. 

WHBkEAS,  The  earthly  career  of  Jndg^ 
Hamilton  Bloss  Woodbury  ended  Tune  lO,]^'!, 
at  Cambridgeboro,  Pennsylvania,  and 

Whereas,  It  is  fitting  and  proper  that  the 
bar  of  Ashtabula  county  express  their  sense  of 
the  loss  thus  sustained  by  the  bench  and  bar, 
and  thek  appreciation  of  the  deceased  as  a 
citizen,  therefore, 

Resolved,  That,  by  the  death  of- Judge  Wood- 
bury, we  feel  that  we  -have  sustained  a  great 
loss,  both  as  citizens  and  as  officers  of  tiie 
courts  over  which  he  so  long  presided. 

Resolved.  That  his  peculiar  fitness  for  the 
performance  of  the  duties  which  devolved  upon 
him,  his  ability  as  a  judge,  his  strict  integrity 
and  impartiality,  his,  high  sense  of  justice  and 
his  indefatifirable  industry,  gave  a  feeling  of 
security  and  confidence,  both  to  the  bar  and 
the  parties  who  came  before  his  court,  that 
their  legal  rights  would  be  carefully  determined 
and  fully  protected. 

Resolved,  That  we  shall  ever  hold  him  is 
remembrance  as  an  able  and  consdentiQixs 
judge  and  a  patriotic  and  public  m>iritedcitiies, 
who  was  an  honor  to  our  profession,  to  the 
community,  and  to  the  state. 

Resolved,  That  we  tender  to  his  family,  oar 
sincere  and  heartfelt  sympathy. 

Resolved,  That  these  resolutions  be  spread 
upon  the  journals  of  the  common  pleas  and 
circuit  courts,  and  that  a  copy  of  the  same  be 
presented  to  each  member  of  the  family  under 
the  seal  of  the  latter  court 

Edwaud  H.  FrrcB, 
A.  M.  Cox, 
T.  E.  HoYT, 
J.  P.  Cadwbix, 
A.  C.  White, 
WilUam  H.  Ruggles, 
F.  R.  Smith, 

CommitUr 

Mr.  Fitch :  I  move  that  you  adopt 
those  resolutions. 

Mr.  Northway :  Before  seconding  the 
motion,  while  it  is  with  some  difficnitr 
that  I  express  myself,  I  feel  that  I  cannot 
let  the  occasion  pass  without  saying 
something.  I  cannot  give  full  expres- 
sion to  my  feelings,  for  I  dare  not  trust 
myself  in  that  fieW.  In  the  language  of 
eulogy  much  can  be  pardoned  to  the 
warmth     of    expression,    provided  the 
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general  portraiture  of  the  dead  shall  be 
true. 

I  became  acquainted  with  Judge 
Woodbury  thirty-eight  years  ago  this 
coming  month  of  November,  when  I 
came  into  the  office  to  get  books  to  read. 
In  the  month  of  March,  1858,  I  entered 
the  office.  When  I  entered  there  were 
five  of  us  there.  I  am  the  only  one  of 
the  five  left,  the  old  gentleman,  Wood- 
bury, H.  B.  Woodbury,  Mr.  C.  R.  God- 
dard.  Judge  Chaffee  and  myself.  I 
can  speak  of  Judge  Woodbury  as  a 
lawyer.  Mr.  Goddard  and  I  entered  the 
office  as  strangers  and  students.  He 
immediately  took  charge  of  us,  and 
never  was  a  man  more  kind  to  students 
than  he.  None  more  painstaking.  We 
dared  approach  him  on  all  occasions  and 
place  upon  him  a  burden  that  we  would 
place 'upon  no  other  person,  and  he  al- 
ways bore  it  with  that  supreme  delight 
and,  pleasure,  which  led  him  to  aid 
others  if  he  possibly  could.  Never 
questions  so  intricate  but  that  he.  would 
attempt  to  solve  them  for  us,  and  I  can 
remember  on  one  occasion,  when  he 
spei^t  nearly  two  days  hunting  down,  for 
our  benefit,  all  of  the  old  books  in.  the 
office,  (and  the  office  was  filled  with 
them),  upon  a  question  which  would  now 
seem  very  simple,  and  yet  at  that  time  it 
became  interesting  to  us,  as  any  one  will 
find  by  reading  the  old  books  there  is 
such  contrariety  in  the  use  of  language. 
Is  there  any  difference  between  allodium 
and  allodiol  title?  He  spent  two  days 
hunting  for  our  benefit  the  books.  I 
mention  this  as  characteristic  of  the 
niah.  He  had  nothing  to  gain  except  to 
aid  us.  Hour  after  hour  he  spent  aiding 
us.  He  was  painstaking  and  instructive, 
manifesting  a  kindness  of  heart  i:hat  I 
shall  always  remember.  We  Spent  the 
two  years  in  the  office  and  were  admit- 
ted. I  remember  how  kindly  he  greeted 
us  upon  our  return,  dnd  how  kindly  after 
that.  He  always  manifested  an  interest 
in  us.    ^  '  . , 

'  We  became  intimate  at  that  time,  and 
after  I  came  to  the  bar  I  spent  many, 
many  hours  with  him  when  I  had  noth- 
ing else  to  do,  in  talking  over  the  past 
and.  looking  forward  to  the  future.  We 
were  young  men  then,  and.  often  talked 
of  the  time  when  the  older  members  of 
the  bar,  such  as  father  and  Judge  Chaffee, 


Judge  Sherman  and  others  should  have 
passed  on  before  leaving  us  in  the  prime 
of  life.  We  passed  many  hours  in  that 
way  and  in  that  way  I  came  to  know 
him  as  you  can  know  a  person  in  no 
other  manner.  There  is  something' you 
can  learn  in  private  intercourse  with  an 
individual,  that  you  can  learn  no  other 
way.  I  want  to  say  here  that  Judge 
Woodbury,  I  believe,  possessed  one  of 
the  crowning  glories  of  any  man,  he 
never  spoke  an  unkind  word  of  a  human 
being.  In  all  of  the  contentions  at  the 
bar,  he  forgot  all  and  remembered  every 
individual  with  kindness.  In  all  of  the 
hours  and  years  that  we  passed  together 
I  never  heard  hitn  speak  unkindly.  He 
treated  all  alike.  He  did  not  know  any 
difference  between  the  distinguished  and 
the  humble.  The  distinguished  man  was 
no  more  to  him  than  the  humble.  He 
recognized  the  man  for  what  he  was  and 
not  his  position.  He  was  a  man  Avho  de- 
spised all  of  the  conventionalities  of  life 
and  the  bownng  of  the  knee  to  the  great. 
He  despised  it  all.  He'  believed  that  a 
poor,  humble  individual  had  just  as  many 
rights  in  this  world  as  the  highest,  and  he 
acted  upon  that  judgment. 

[  remember  him  as  a  lawyer.  I  remem- 
ber his  industry.  During  the  first  ten 
years  of  his  praciice,  after  he  removed  to 
this  town,  I  doubt  whether  he  attempted 
to  talk  to  the  jury  half  a  dozen  times. 
Judge  Sherman  will  remember  it  because 
he  w-as  then  in  the  full  tide  of  a  big  prac- 
tice. Judge  Woodbury  was  so  modest  he 
could  hardly  be  induced  to  arise  before  a 
jury  and  address  it,  keeping  himself  in 
the  office  preparing  a  brief  ot*  all  the  au- 
thorities that  could  be  found,  and  he 
would  prepare  a  brief  covering  all  the  au- 
thorities that  could  be  found  in  this  re- 
gion. Painstaking,  devoted  to  his  busi- 
ness'; devoted  to  his  clients;  he  believed, 
like  most  lawyers  of  intense  mind,  that 
the  cause  of  his  client  was  a  just  one.  He 
advocated  it  with  pertinacity,  believing 
that  he  was  right,  which  is  the  mark  of  a 
great  lawyer. 

I  can  remember  him  as  a  judge  when 
he  came  upon  the  bench.  How  kind  he 
was  to  the  young  members  of  the  bar.  I 
believe  he  never  addressed  an  unkind 
word  to  any  member  of  .the  bar,  much 
less  to  a  young  man.  He  seemed  to  regard 
it  as  his  special  duty  to  care  for  a  young 
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man,  and  he  never  allowed  an  old  attor- 
ney to  perpetrate  anything  that  would 
look  like  a  trick  upon  a  young  man,  in 
taking  advantage  of  his  ignorance.  He 
would  always  call  the  young  man's  atten- 
tion to  the  matter  in  a  kindly  manner 
and  keep  him  straight  in  the  path.  For 
that  I  remember  him  kindly.  I  remem- 
ber how  painstaking  he  was  in  all  that 
he  did  as  a  judge  before  we  had  a  reporter. 
In  getting  up  a  bill  of  exceptions  we  all 
know  how  much  one  can  do  to  trouble 
one  or  how  much  to  aid.  I  believe  no 
one  ever  attempted  to  set  out  a  charge  of 
his  without,  if  there  was  contest  over 
it,  his  always  settling  the  matter  in  the 
strongest  manner  against  his  own  declar- 
ations. If  there  was  any  real  or  claimed 
error,  he  gave  the  person  claiming  it  the 
full  benefit  of* everything  he  couM  say.  . 

I  remember  on  one  occasion  a  litigated, 
rpad  case,  in  the  township  of  Cherry  Val- 
ley. It  took  two  weeks  to  contest  the 
matter.  We  had  no  official  stenographer 
and  the  bill  of  exceptions  was  to  be  set- 
tled, covering  a  great  many  pages.'  We 
had  to  write  it  out  then  ourselves  during 
the  hot  weather  in  summer,  as  the  case 
was  tried  during  the  spring  term.  How 
many  hours  I  remember  he  sat  in  this 
room,  patiently  writing  himself, 
patiently  advising  ^  and  settling 
that  bill  of  exiceptions,  .  and  never 
once  during  that  time  did  he  speak  an 
unkind  or  hasty  word,  but  undertook  to 
settle  the  bill  of  exceptions  so  as  to  give 
those  who  excepted  the  full  benefit  of 
them.  I  remember  in  one  case  where, 
there  was  an  exception  seeking  to  covftr 
a  single  point,  so  fair  was  he  in  the  bill 
of  exceptions,  that  the  case  was  reversed. 
While  he  could  have  taken  advantage  of 
the  point  that  was  raised  he  allowed  it  to 
go  on  the  paper,  for  he  said,  "I  believe  I 
said  that.  I  think  it  is  error,  but  I  have  a 
distinct  remembrance  of  saying  it  and 
you  shall  have  the  full  benefit  of  the  mat- 
ter." 

I  remember  him  as  a  citizen.  He  lived 
in  Jefferson  and  took  pride  in  his  home 
and  home  place,  and  with  h\s  neighbors. 
Never  anything  of  a  public  nature  that 
he  did  not  interest  himself  in  and  he  took 
full  share  of  responsibility.  All  those 
little  things  that  would  gather  around  a 
village  like  this  and  his  home  place  inter- 
ested him.     He  did  not  seek  to  shrink 


from  one  responsibility.    He  faced  evcij 
one. 

I  remember  him  as  a  judge.  I  remem- 
ber him  as  a  member  of  the  circuit  conit 
How  patiently  he  attended  to  the  duties 
of  that  court,  and  I  may  ^y  here,  al- 
though I  will  say  it  modestly  in  the  pres- 
ence of  a  member  of  that  court,  I  bejieve 
Judge  Woodbury  bore  his  fall  share  ot 
responsibility  in  making  our  circuit  court 
one  of  the  ablest,  if  not  the  best  circuit 
court  in  the  state  of  Ohio. 
.  His  labors  are  known.  We  remember 
how  kindly  he  hasdisposed  of  matters  and 
how  he  impressed  every  individual  with 
thisoneidea,  "I  wantto  know  the  law  and 
the  equity  of  tHe  case.  I  care  not  for  the 
clients.  I  want  to  know  where  my  duty 
as  a  judge  takes  me,  and  there  I  shall  go 
regardless  of  consequences."  I  belieTe 
be  was  free  from  all  of  those  mat- 
ters of  obsequiousness,  that  would  lead 
him  to  ''bend  the  hinges  of  the  knee  that 
thrift  might  follow  fawning."  He  cared 
not  wheUier  the  person'  before  him  was 
high  or  low.  He  looked  alone  at  the 
case  and  decided  it  according  to  law  and 
equity,  and  not  from  the  standpoint  of 
the  clients. 

In  all  of  these  varied  relations  I  have 
known  hini,  for  the  period  of  thirty-seven 
or  thirty-eigh^  years,  and  never  in  all 
that  time  has  an  unkind  word  been 
spoken  to  me.  Whatever  I  have  said  I 
alone  must  regret.  He  never  yet  spoke 
an  unkind' word  to  me,  but  in  dl  matters 
acted  the  part  of  a  loving,  kind  neighbor 
and  friend,  and  when  I  received  the  in- 
telligence on  last  Wednesday  morning, 
from  Mr.  Gilkey,  that  he  was  dead,  I  felt 
what  I  now  feel,  that  the  man  that  I  had 
loved  longest  at  the  bar,. and  the  strong- 
est and  for  whom  I  bore  more  afiectioa 
probably  than  ux^y  other,  owing  to  the 
close  and  intimate  relations  that  existed 
between  us  has  passed  away. 

If  I  could  speak  one  kind  word  and. 
commend  his  example  to  the  yoimgnieo 
of  this  county  I  would  do  it.  Painstak- 
ing, modest,  honorable  in  all  places  of  life 
he  bore  his  part  well,  and  I  doubt  not  his 
memory  will  live  long.  '  Let  us  cherish 
his  memory,  for  a  pure)  upright  lawyer, 
judge  and  citizen  has  gone  to  r^t. 

We  can  only  commend  his  familyi  '}^ 
the  tendefest  words,  to  the  care  of  Him 
who  6ares  for  all.  . 


MBMORIAL. 


725 


A  TRIBUTE 

In  memory  of  Hamilton  B.  Woodbury,  delivered 
by  Hon.  L.  S.  Sherman  at  Jefferson,  Ohio, 
June  25,  1895. 

I  feel,  my  brethren,  at  this  time,  when 
I  consider  the  relations  I  sustained  in 
regard  to  our  deceased  brother,  that  I 
ought  to  say  something  on  this  occasion; 
but  there  have  been  remarks  made  that 
are  so  applicable  to  his  character  as  a^ 
judge,  as  a  man  and  as  a  lawyer,  that  it 
does  not  seem  to  me  to  be  within  my 
power  to  add  anything  that  would  be  of 
value  for  your  consideration. 

I  may  say  this,  that  I  am  perhaps  the 
oldest  member  of  the  bar  here  today. 
You  remember  Judge  Woodbury  in  his 
youth.  I  remember  him  at  his  home  in 
Kelloggsville,  when  he  first  commenced 
reading  law  under  the  tutorship  of  his 
father.  I  remember,  and  the  impression 
made  upon  my  mind  remains  with  me  to 
this  day,  that  he  was  a  bright  appearing 
young  man.  Kind  and  gentle  in  his 
manner,  obedient  to  his  parents,  and 
bearing  with  him  every  evidence  that 
would  tend  to  establish  the  opinion  that 
he  would  arrive  in  later  years  to  a  posi- 
tion of  power  in  this  life. 

I  remember  him  at  the  time  he  was 
admitted  to  the  bar.  My  relations  with 
his  father  were  of  a  kind  at  that  time 
that  called  me  frequently  to  his  resi- 
dence, causing  me  to  remain  there  per- 
haps for  a  day  or  more  at  a  time.  I 
became  thoroughly  acquainted  with  him. 
Not  to  the  extent  as  represented  by  my 
friend,  Mr.  Northway,  but  my  acquaint- 
ance with  him  was  of  that  nature  enab- 
ling me  to  understand  the  character  of 
his  mind,  his  qualifications  and  the 
nature  of  the  man,  and  I  must  say  here 
today,  and  I  say  it  to  you,  my  young 
friends  of  the  bar,  that  in  all  my  prac- 
tice, in  all  that  I  have  known  of  him,  I 
never  knew  of  a  dishonorable  act  in  his 
practice  at  the  bar,  or  any  improper  act 
on  his  part  while  he  was  administering 
justice  in  this  pla6e. 

This  il5  a  day  in  memory  6f  Judge 
Woodbury.  He  is  beyond  the  reach  of 
its  influence,  but  I  trust  we  may  derive 
benefit  and  knowledge  from  the  experi- 
ence .that  we  have  learned  from  him, 
from  his  example,  from  the  manner  of 
life  that  he  led,  which  was  blameless  and 


spotless.  In  the  administration  of  jus- 
tice and  in  practicing  law  at  the  bar, 
there  is  a  prejudice  sometimes  that  the 
lawyer  will  take  advantage,  that  he  may 
be  dishonest  in  the  performance  of  his 
duties ;  but  let  me  say  to  you  that  we 
have  the  example  of  Judge  Woodbury. 
In  all  his  life,  I  never  knew  him  to  take 
advantage  of  an  adversary  or  lawyer 
upon  the  other  side,  but  his  conduct  was 
open,  frank  and  generous  and  to  be  com- 
mended as  an  honestf  upright  lawyer. 

This  memorial  day  should  teach  us 
that  when  a  member  of  our  bar  has 
sustained  a  reputation  of  that  kind  and 
hasi  lived  it  down  to  his  death,  we  may 
profit  by  his  example  and  learn  a  lesson 
from  his  honesty,  from  his  ability  and 
goodness  as  a  lawyer,  that  shall  be  to 
our  benefit  and  the  benefit  of  the  com- 
munity in  which  he  has  lived. 

It  is  unnecessary  to  speak  to  this  bar, 
perhaps,  of  the  particular  and  peculiar 
intellectual  qualities  of  Judge  Wood- 
bury. His  manner  of  administering  the 
law,  the  ability  he  manifested  in  the 
decisions  he  was  called  upon  to  make, 
has  taught  every  one  of  us  that  he  was 
at  least  an  able  lawyer.  It  would  be  vain 
to  say  that  there  were  not  others  stand- 
ing higher  perhaps  in  the  great  public 
estimation  as  lawyers  and  even  as 
judges  than  Judge  Woodbury.  He 
would  not  ask  any  commendation.  He 
would' hardly  tplerate  auy  eulogy''  that 
should  elevate  him  high  above  all  others, 
but  he  possessed  this  quality  and  it  is, 
my  brethren,  the  grand  quality  of  the 
lawyer,  the  gran4  quality  of  the  judge, 
he  was  an  honest  man;  he  was  an  honest 
judge;  he  was  conscientious,  and  every 
one  of  us  who  have  done  busines  with 
the  circuit  court  or  in  the  court  of  com- 
mon pleas  have  had  the  utmost  faith 
that  whea  our  cases  were  presented  to 
him  there  was  safety.  He  would  not 
only  take  the  briefs  and  arguments  and 
consider  them  to  the  full,  but  not  a 
pleading  in  the  case  would  be  overlooked 
by  hira,  and  we  knew,  if  there  were 
merit  and  equity  in  our  case,  it  would 
not  escape  the  attention  of  Judge  Wood- 
bury. 

I  think,  my  brethren,  that  throughout 
this  important  district  of  the  circuit 
court  he  was  understood  bj^  the  different 
bars  of  the  diffierent  counties,  as  possess- 
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iug  those  qualities  which  placed  him 
high  in  their  estimation  as  a  judge, 
and  such  we  think  was  Judge  Wood- 
bury. 

The  great  public  do  not  and  perhaps 
they  cannot  understand  the  deep  respon- 
sibilities that  are  imposed  upon  the 
judges  who  sit  here  and  elsewhere  for 
the  administration  of  justice ;  the  labor 
that  is  imposed  upon  them,  the  time 
they  must  spend  in  the  examination  of 
the  law  and  of  the  justice  of  the  case. 
They  can  hardly  imagine  the  amount  of 
labor  and  estimate  it ;  but  with  Judge 
Woodbury  and  with  our  court  to  which 
he  belonged,  there  was  investigation ; 
there  was  no  flinching  from  a  thorough 
examination  of  ever}'  case,  and  a  deter- 
mination of  it,  according  to  law ;  after 
considering  the  equities  of  the  case  and 
placing  them  where  they  should  stand, 
if  they  stood  ir  opposition  to  the  law. 

I  cannot  say  more  of  Judge  Wood- 
bury than  this.  I  have  met  him  here 
upon  the  bench.  I  have  been  with  him 
at  the  bar.  I  have  always  found  him  a 
kind  and  affectionate  friend,  always 
ready  to  advise,  always  ready  to  help  in 
any  time  of  need,  and  thus  he  lived,  thus 
he  practiced  the  law,  and  thus  he  admin- 
istered the  law  when  he  was  judge.  I 
can  say  no  more  in  commendation  of 
him  than  this.  It  a  man  is  honest,  if  he 
is  an  upright  judge  and  has  performed 
his  duties  faithfully  and  there  is  nothing 
against  his  moral  character  and  standing 
(and  no  one  has  lisped  a  word  against 
his  character),  I  know  not  how  a  man 
can  have  higher  commendation. 

He  has  gone  from  us,  he  has  been 
taken  as  a  member  from  the  circuit 
court,  and,  as  we  have  learned  today 
from  a  member  of  that  court,  he  feels 
the  loss  and  hardly  knows  how  to  run 
the  court  in  the  absence  of  Judge  Wood- 
bury. 

I  know  when  I  had  the  honor  of  being 
with  him,  he  was  ready  with  authorities; 
he  was  ready  to  assume  labor  and  per- 
form everything  in  favor  of  his  associ- 
ates, that  they  might  arrive  at  a  just 
decision  in  the  case  that  was  presented 
for  their  consideration.  My  friend  and 
brother  may  have  not  attained  the  high- 
est fame  that  can  be  bestowed  upon  man, 
but  what  is  fame?  What  does  it  all 
amount  to?     It  is  but  the  Verj'^  dew  of 


the  morning,  the  very  dust  in  the  patL 
Compared  with  an  honest,  upright  char- 
acter as  a  judge,  as  a  lawyer  and  as  a 
man,  it  is  nothing  at  all. 

Judge  Woodbury  has  gone,  as  we 
trust,  to  his  high  reward,  to  a  rest  that  is 
eternal.  Gone  where  we  must  all  travel, 
"  to  that  bourne  from  whence  no  trav- 
eler has  returned."  Gone  and  leit 
behind  him  a  record  more  imperishable 
than  the  mountains  that  are  filled  with 
rocks;  more  imperishable  than  the 
proudest  and  highest  monument  that 
could  be  erected  here.  He  has  left  a 
record  of  a  character  of  deeds  done  by 
him  at  the  bar  and  upon  the  bench; 
deeds  that  shall  never  die ;  deeds  that 
shall  blossom  and  bear  their  fruit  in  the 
dust  that  he  leaves  behind.  That  is  the 
man  that  has  gone. 

I  know  when  I  heard  of  his  death  it 
struck  me  as  being  a  sad  one.  Here  he 
has  lived  in  Jefferson ;  he  has  lived  in 
the  county  where  he  was  born ;  they  all 
know  him.  It  is  not  often  that  }ou  find 
a  man  that  possessed  the  high  character 
in  all  respects  that  Judge  Woodbury  did. 
Let  him  rest,  and  I  can  only  say  to  my 
brethren  at  the  bar,  let  us  receive  benefit 
from  his  record ;  from  the  manner  in 
which  he  did  business,  and  that  is  one 
object  and  design  of  these  memorial  ser- 
vices. 

Mr.  Cox:  Mr.  Chairman  and  members 
of  the  bar,  I  would  like  to  say  a  few 
words  commendatory  of  Judge  Wood- 
bury. A  strong  man  has  gone  from  us. 
I  remember  Judge  Woodbury,  not  as  a 
young  man,  but  in  the  splendid  vigor 
of  his  manhood.  I  became  acquainted 
with  him  at  the  time  I  came  to  this  bar, 
which  was  in  1872.  It  was  easy  to  see 
that  Mr.  Woodbury  was  an  earnest 
sincere,,  honest  lawyer.  It  was  very  easy 
to  see  that  his  profession  was  his  pride. 
It  was  evident  that  he  was  earnest  and 
honest  in  everything  that  he  undertook. 

Within  a  few  years  he  became  judge 
of  this  court,  and  it  is  as  a  judge  that 
I  remember  him  most.  I  believe  the 
highest  tribute  we  can  pay  to  a  dead 
lawyer,  is  to  say,  that  in  life  he  was 
honest  and  true  under  all  circumstances, 
and  when  I  say  this  of  Judge  Wood- 
bury, I  can  do  it  without  any  mental 
reservation  whatever.  I  believe  that 
every  member  of  this  bar  will  coincide 
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with  that  view.  Judge  Woodbury  was 
a  good  frieud.  He  loved  his  family. 
He  was  fond  of  his  friends  and  his  vil- 
lage. He  was  a  good  citizen,  not  only 
of  his  own  town,  but  of  his  bounty  and 
state.  I  do  not  believe  that  he  ever 
did  a  thing  in  the  world  that  was  not 
done  with  the  best  motive,  and  the 
very  best  of  intention  to  do  that  which 
was  absolutely  right,  so  far  as  he  could. 
Judge  Woodbury  was  a  noble  man,  con- 
scientious, and  true  in  every  place.  He 
had  some  characteristics,  and,  as  our 
Brother  Northway  was  talking,  it  had 
occurred  to  me,  whether  or  not  it  was 
possible  for  him  to  speak  ill  of  another? 
Through  the  long  experience  of  Brother 
Northway  with  Judge  Woodbury,  he 
tells  us,  that  he  never  heard  him  speak 
ill  of  others.  I  had  noticed  this  much 
myself,  I  had  never  heard  him  speak 
ill  of  a  human  being.  He  could  speak 
well  of  others,  he  always  had  something 
to  say  in  their  favor,  but  it  seemed 
utterly  impossible  for  him  to  say  any- 
thing ill. 

Judge  Woodbury  will  be  remembered 
by  members  of  this  bar  as  a  man  whose 
example  can  be  followed.  The  bar  has 
sustained  a  great  loss,  and  a  very  able 
court  has  lost  an  able  judge,  whose  place, 
perhaps,  may  be  hard  to  fill.  I  wish  to 
say,  that  I  am  sincerely  in  favor  of  the 
resolutions  that  have  been  offered  at 
this  time. 

A  TRIBUTE 

In  memory  of  Hamilton  B.  Woodbury,  deliv- 
ered by  Hon.  Peter  A.  Laubie,  at  JeflFerson, 
Ohio,June25, 1895. 

Mr.  Chairman  arid  Gentlemen  of  the  Bar: 
The  resolutions  which  have  been  pre- 
sented by  your  committee  and  read,  in- 
struct us  as  to  the  sad  and  sorrowful 
occasion  upon  which  we  are  assembed. 
The  great  Reaper,  Death,  gathers  in 
his  harvests,  not  as  man  does  in  the 
fullness  of  the  glowing  summer,  but  con- 
tinually, in  all  times  and  in  all  seasons, 
whether  the  earth  is  covered  with  the 
emerald  green  of  the  grass,  or  with  a 
white  mantle  of  snow.  To  him,  all 
times  and  all  seasons  are  as  one,  and  he 
cuts  down  and  gathers  in,  whether  the 
griain  be  ripened  in  the  ear,  or  green 
upon  the  stalk.  Unsparing,  unmerciful, 
never    ceasing,   this    rapacious  Reaper, 


during  all  the  ages,  has  swung  his  awful 
sickle,  and  gathered  in  the  harvests,  and 
yet  his  granaries  have  never  been  full. 
He  cuts  down  the  prop  of  age,  and  the 
stay  of  the  helpless;  he  strikes  down  the 
idol  of  nations,  of  kindred  and  of 
friends;  he  makes  happy  homes  desolate, 
and  fills  the  land  with  mourning,  and 
reaps  and  gathers  in  regardless  of  the 
bruised  -and  broken  hearts  that  line. his 
pathway,  and  whose  longing  cry  is  so 
beautifully  expressed  by  the  poet: 

«• o,  for  the  touch  of  a  vanished  hand. 

And  the  sound  of  a  voice  that  is  still." 

Rich  and  poor,  high  and  low,  strong 
and  weak,  alike  fall  before  this  mighty 
Reaper,  who  "levels  all  ranks  and  lays 
the  shepherd's  crook  beside  the  sceptre." 
He  cuts  down  the  pontiff  from  his  papal 
chair,  the  priest  from  his  altar,  the  em- 
peror from  his  throne,  the  judge  from 
his  bench,  the  peasant  from  his  cottage, 
and  the  slave  from  his  hovel,  and  where 
he  gamers  them, 

" all  are  equal.    Side  by  side, 

The  poor  man  and  the  son  of  pride, 
I   ,       Lie  calm  and  still.'* 

Man  conquers  man,  and  with  his 
armed  hosts,  marching  now  under  the 
banner  of  the  cross,  and  now  of  the 
crescent,  subdues  nation  after  nation, 
and  sweeps,  as  if  with  magic  power,  gov- 
ernments and  dynasties,  and  thrones  and 
temples  into  oblivion;  makes  the  sea 
obey  him,  and  annihilates  space,  but  as 
against  the  great  Reaper  nothing  avails. 
Before  death's  mighty  arm,  the  warrior 
and  his  hosts,  though  panoplied  in  steel, 
man  with  all  his  genius  and  skill,  his 
dynasties  and  creeds,  and  thrones  and 
temples,  and  engines  of  war,  and 

" armaments  which   thunder — strike  the 

walls 
Of  rock-built  cities,  bidding  nations  quake, 
And  nionarchs  tremble  in  their  capitals." 

are  as  but  the  mists  of  the  morning  be- 
fore the  rising  sun.  Before  the  sweep  of 
death's  triumphant  blade,  all  fall  as  leaves 
before  the  north  wind's  breath,  and  man 
is  more  powerless  and  helpless  than  the 
day  he  was  bom.  Chieftain  and  fol- 
lower, victor  and  vanquished,  king  and 
subject,  master  and  slave,  priest  and  lay- 
man, judge  and  lawyer— death  reaps  them 
all,  and  thi*ough  the  dark  portals  of  his 
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g;looiny  granaries  resistlessly  gathers  in 
the  harvest. 

This  insatiable  Reaper  has  but  now  in- 
Varied  the  judicial  field  of  this  circuit 
and  county,  and  lias  cut  down  its  ripest 
ear — ripe,  if  not  in  age,  at  least  in  all. 
the  attributes  that  go  to  make  up  the 
able  jurist  and  the  iuU  and  perfect  man 
-»— and  our  friend,  Hamilton  B.  Wood- 
bury, lies  dead.  What  can  I  say  of  him 
in  tliis  presence? 

To  you,  who  have  known,  and  loved, 
and  watched  him  from  boyhood  to  man- 
hood, and  from  manhood  to  that  grand 
stature  he  attained  before  his  death, 
what  can  I  say  to  you  that  can  add  one 
iota  to  the  knowledge  you  now  possess 
of  his  great  qualities  of  head  and  heart, 
or  that  will  cause  you  to  honor  and  re- 
spect his  memory  a  jot  the  more?  Here, 
where  so  many  of  his  forensic  triumphs 
were  achieved,  and  where  his  great  legal 
learning  and  acumen  were  so  long  dis- 
played upon  this  bench;  within  these 
walls  no  words  of  mine  are  needed  to 
proclaim  his  fame.  His  character  needs 
no  glittering  terms  of  praise;  it  is  well 
known  to  you  all,  and  stands  above  at- 
tack and  beyond  reproach. 

I  knew  Judge  Woodbury  first  in  1875, 
and  from  that  time  on,  and  especially  in 
the  last  ten  years,  I  became  intimately 
associated  with  him  on  the  bench,  and 
like  you,  I  learned  to  love  and  honor 
him  for  his  many  manly  qualities,  and 
ability  as  a  jurist.  His  mind  was  a  vast 
store-house  of  legal  knowledge  and  pre- 
cedents. Industrious,  careful,  courteous, 
conscientious,  he  was  a  model  judge, 
fitted  aboye  all  else  for  the  bench  and  of 
inestimable  value  as  a  member  of  a  re- 
viewing court.  He  did  his  duty  bravely 
and  well.  On  the  bench  he  knew  neither 
friend  nor  foe.  Fearless  and  independ- 
ent, no.  public  clamor  or  outside  influ- 
ences could  swerve  him  from  the  right, 
or  sway  his  judicial  conduct.  Above  all 
temptation,  his  was  the  character  of  the 
upright  judge,  and  he  stood  as  a  wall  of 
adamant  against  injustice  and  wrong. 

How  sadly  we  all  shall  miss  him,  his 
counsel  and  aid ;  our  loss  is  almost  irre- 
parable. I  once  had  occasion  to  write 
him,  some  years  ago,  when  he  was  sick, 
and  I  expressed  to  him,  in  a  homely 
way,  my  appreciation  of  him,  by  saying, 
"  I  hardly  know  how  to  hold  court  with- 


out you,"  and  it  is  as  true  now  as  then. 
But  that  is  the  least  of  my  loss.  It  is 
the  man,  the  friend,  I  especiall3'  rc^;reL 
T/k^e  is  a  void  that  cannot  well  be 
filled. 

The  day  is  not  far  distant  when  we 
shall  follow  him  "  into  the  silent  land;" 
until  that  day  comes,  let  us  practice  his 
virtues,  and  emulate  his  brave  devotion  to 
duty,  the  better  to  fit  ourselves  for  our 
places  in  the  world. 

It  has  been  said  "the  evil  that  men  do 
live,  after  them,  the  good  is  oft  interred 
with  the  bones,'*  but  if  any  evil  emanated 
from  our  dead  friend,  Judge  Woodbury, 
it  wa3  so  little  and  infinitesimal  that  1 
never  learned  of  it.  '  In  the  discharge  of 
all  the  duties  and  .obligations  of  life,  he 
was  a  model  man  and  citizen,  as  well  as 
a  model  judge.  Good,  generous,  noble, 
faithful,  hanest  and  gifted,  he  stood  in 
the  light  unblemished,  a  being  indeed, 
upon  whom  **  every  Gk)d  did  seem  to  set 
his  seal,  to  give  the  world  assurance  of  a 
man," 

May  he  rest  in  peace. 

May  our  memory  of  him  be  perennial, 
and  as  ^een  as  the  grass  that  shall 
cover  him. 

Judge  Betts:  Mr.  Chairman  and 
brethren  of  the  bar,  it  would  be  need- 
less to  travel  over  the  ground  that  has 
already  been  covered.  Our  brethren 
who  have  spoken  of  Brother  Woodbury, 
have  spoken  of  his  eminent  qualities, 
and  none  of  us  can  say  too  much  in 
praise  of  the  eminent  and  good  liian. 
Life  is  made  up  of  small  niatters«  They 
are  but  small  in  the  aggregate,  still  we 
remember  each  other  mainly  for  the 
ability,  the  honesty,  the  good  intentions 
and  the  faithfulness  with  which  we  have 
done  small  things. 

I  would  refer  to  one  matter  in  con- 
nection with  Jifdge  Woodbury.  Per- 
haps it  was  nothing  but  what  should  be 
expected  from  any  one  in  the  same  sit- 
uation ;  yet  it  was  one  of  the  most  com- 
mendable things  that  I  ever  saw  in  the 
conduct  of  any  man,  and  that '  was  his 
conduct  as  a  son  towards  his  father. 
Many  of  us  here  will  remember  his 
father  was  sick  and  confined  to  the  house 
and  to  his  bed  six  months,  and  I  do  not 
know  but  one  year,  where  he  needed  the 
closest  attention ;  he  needed  the  mo^ 
careful   nursing,  and  Judge   Woodbury 
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left  his  business ;  he  left  everything  and 
went  in  to  the  sick  room  and  was  there 
day  and  night,  not  an  hour  hardly,  or  a 
.moment,  would  he  leave  the  room.  He 
would  not  consent  that  the  most  skilled, 
the  most  painstaking  of  nurses  should 
be  employed  ;  but  he  says  "  it  is  my  duty 
and  I  love  to  do  that  work  for  my 
father,"  and  he  did  it,  and  I  for  one,  and 
I  know  all  of  the  neighbora  have  com- 
mended him  for  it  as  much  as  any  con- 
duct on  the  part  of  any  man. 
•  For  ten  years  I  was  associated  with 
Brother  Ruggles,  as  an  attorney.  We 
were  partners,  and  Judge  Woodbury's 
office  was  in  the  same,  building.  There 
was  merely  a  partition  between  our 
offices,  and  for  ten  years  I  met  Judge 
Woodbury  very  often.  For  hours  in  the 
day  time  and  in  the  evening.  Judge 
Woodbury  would  sit  with  us  by  our  fire, 
or  we  with  him,  and  converse,  and  we 
all  know  what  a  delightful  conversation- 
alist he  was.  He  was  a  man  that  had 
no  malice  toward  any  one.  As  Brother 
Northway  has  said,  it  was  not  in  his 
nature.  I  never,  I  am  glad  to  say,  heard 
Judge  Woodbury  intimate  a  harsh 
thought  or  a  harsh  word  against  any 
one,  and  I  will  only  say  this  in  brief, 
that  Judge  Woodbury  was  the  very  soul 
of  honor.  That  sums  it  up.  There  was 
no  position  that  he  filled,  whether  that 
of  son,  husband  or  father,  or  a* citizen  or 
judge  upon  the  bench,  but  was  faithfully, 
impartially,  lovingly  and  well  done. 

Mr.  Ruggles :  I  feel  that  while  I  may 
not  add  anything  to  the  good  sayings 
that  have  been  said  of  the  deceased,  yet 
I  do  not  feel  like  passing  the  time  away, 
and  going  from  this  gathering  without 
expressing  my  feeling  of  sorrow  and  re- 
gret at  the  death  of  my  friend,  and  as  1 
might  say,  almost  a  brother. 

I  became  acquainted  with  Hamilton 
B.  Woodbury  in  1856,  and  from  that 
time,  until  his  death,  we  were  almost  as 
brothers.  I  formed  an  association  in  the 
law  practice  with  him,  in  November, 
1861.  That  association  continued  until 
he  was  called  to  the  common  pleas 
bench. 

In  August,  1862,  I  moved  into  his 
neighborhood,  and  almost  across  the  road 
from  where  he  lived,  and  when  I  say  he 
was  my  neighbor,  I  use  that  term  in  the 
best  sense  that  it  can  be  used.     During^ 


all  our  associations  in  the  office  together, 
not  one  unkind  word  ever  escaped  his 
lips  toward  me,  or  any  one  that  we  had 
business  connections  with,  and  it  was 
characteristic  of  the  man,  that  his  kind- 
ness, his  even  temper,  was  spoken  of  by 
everyone  that  knew  him. 

I  would  voice  all  that  has  been  said 
by  Brother  Pitch  and  Brother  Northway, 
in  relation  to  his  life,  and  to  him  as  a 
man,  and  I  do  not  feel  that  I  could  stand 
here  and^  express  myself  as  I  really  feel 
on  the  loss  of  .such  a  neighbor. 

On  Wednesday  morning  I  went  for  a 
drive,  and  on  my  return  I  was  informed 
of  his  ^eath.  Never  have  I  been 
shocked  ^^  I  was  on  receiving  that  in- 
telligence. Hardly  could  I  pass  and  put 
my  horse  in  the  bam,  but  I  did ;  and 
went  to  see  his  family,  who  Have  always 
been  like  a  brother's  family  to  me,  and 
I  tried  to  carry  out  the  same  feeling 
toward  them  and  him,  during  all  of  our 
acquaintance.  It  has  come  to  me  many 
times  since  I  heard  of  his  death.  Why 
should  he  be  taken  ?  A  man  that  did  the 
good  that  he  did.  The  man  that  was  do- 
ing the  good  that  he  was  doing,  and  leave 
so  many  of  us  that  were  perhaps  deficient 
in  the  way  of  his  doing.  I  can  only  say 
here,  in  the  feeling  that  I  now  express 
( and  I  cannot  help  this  feeling ),  as  was 
said  at  the  funeral  "If  a  man  die,  yet 
shall  he  live  again,"  and  that  answer 
came,  so  nicely  to  iis  **let  not  your 
hearts  be  troubled." 

Judge  Woodbury  and  myself  have  been 
together  so  many  years.  We  have  both 
been  robust  and  strong  in  health.  Onl^ 
twice  during  all  my  acquaintance  has  he 
been  stricken  down  with  disease  to  suffer. 
At  one  time  very  near  to  death's  door,  but 
still  recovered,  and  about  two  years  ago 
when  he  was  attacked  with  la  grippe, 
and  siiice  that  time  he  has  never  been  as 
strong  as  before. 

As  I  said  tp  his  son,  the  time  came, 
and  it  came  peacefully  and  quietly,  with- 
out a  struggle.  The  last  words  he  said 
were,  *'  It  has  come  ;"  and  in  a  moment 
his  wife  said  he  was  dead. 

All  this  and  much  more  might  Y)e  said 
by  me  in  relation  to  my  deceased  iiiend 
and  almost  brother,  but  I  am  unable  to 
stand  here  and  express  it. 

Mr.  Smith:  Mr.  Chairman,  I  have 
known  the*  subject  of  this  meeting  from 
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his  boyhoo4.  We  have  gathered,  ray 
brethren,  to  pay  the  last  public  tribute  of 
respect  to  a  just,  and  upright,  and  a  great 
man.  A  man  without  a  stain  upon  his 
character,  from  his  boyhood  to  the  end  of 
life.  An  able,  conscientious  and  pure 
judge,  who  lived  in  this  immediate  vicin- 
ity. Most  of  his  life  has  been  spent  here, 
for  the  welfare  and  good  of  his  neighbors 
and  the  public  at  large. 

I  remember  him  only,  to  express  the 
words  that  have  already  been  spoken  of 
his  worth,  of  his  merit,  and  of  his  useful- 
ness. I  was  a  member  of  the  convention 
that  nominated  him  as  a  judge  the  first 
time.  I  well  recolltct  after  he  was  nom- 
inated and  was  called  upon  to  express 
himself,  that  he  arose -in  the  courthouse 
at  Painesville,  and  after  thanking  the  con- 
vention for  the  great  trust  they  had  ird- 
posed  upon  him,  he  said  to  them,  "  What- 
ever of  ability,  whatiever  of  integrity,  and 
whatever  of  industry  that  I  can  bring  to 
bear  to  fully  discharge  the  duties  of  this 
office,  shall  be  earnestl}'  and  faithfully 
done.*'  . 

Mr.  Chairman,  he  kept  that  promise ; 
he  fulfilled  the  obligation  there,  beyond 
the  expectation  of  his  warmest  admirers. 
He  has  gone !  May  we  not  believe  that 
he  receives  the  welcome  of  *'  Well  done, 
good  and  faithful  servant,  enter  thou  into 
the  joys  prepared  for  you." 

Mr.  Lainpson  :  Mr.  President,  I  came 
here  with  no  expectation  of  saying  a 
word  in  tribute  of  the  memory  of  Judge 
Woodbury ;  but  rather  with  the  expecta- 
tion and  intention  of  listening  to  the 
judges  and  older  members  of  the  bar. 

I  have  known  Judge  Woodbury  only 
since  he  became  a  judge ;  and  yet  what 
association  I  have  had  with  him  has  been 
very  pleasant  indeed,  and  has  led  me  to 
form  a  very  hfgh  estimate  of  his  charac- 
ter. 

It  was  a  pleasant  duty  for  me,  and  a 
pleasant  one  for  me  to  remember,  that  at 
the  instance  of  some  of  his  friends,  when 
they  wished  to  make  him  a  candidate  for 
the  circuit  courtship,  I  wrote  the  first 
formal  notice  announcing  his  candidacy, 
which  was  published  throughout  the  dis- 
trict. 

He  was  elected  to  the  common  pleas 
bench  before  I  knew  him.  So  I  remem- 
ber nothing  of  him  as  a  lawyer;  but  it 
has  been  impressed  upon  itiy  mind  ever 


since  I  have  known  him,  that  he  pos- 
sessed a  remarkable  degree  of  impartir  1- 
ity  in  the  administration  of  justice  as  a 
judge  upon  the  bench.  I  knew  him  and 
remember  him  now  to  have  been  a  man 
of  strong  prejudices,  and  yet  he  had  such 
strength  of  character  and  such  a  high 
sense  of  justice  and  the  integ^ty  of  the 
law,  that  he  could  always  have  overcome 
those  prejudices  and  administer  the  law 
impartially.  Without  disparagement  to 
any  judge  within  my  knowledge,  I  say 
here  thoughtfully,  that  I  believe  Judge 
W^>dbury  could  a4niinister  the  law  in  a 
ho^y  contested  case,  and  display  less  feel- 
ing or  partiality  toward  either  side  in  the 
case,  than  any  judge  with  whom  I  have 
ever  been  acquainted.  He  did  not  possess 
that  polish  which  sometimes  comes  from 
learning  in  the  colleges,  but  at  the  same 
time  he  had  attained  that  knowledge 
which  seemed  to  do  him  equally  good 
service,  and  he  seems  to  have  attained  it 
by  that  strength  of  character  and  all  of 
which  had  enabled  him,  through  persist- 
ent industry,  to  apply  himself  to  the 
duties  of  his  profession,  and  in  this  re- 
spect he  has  furnished,  especially  to  the 
younger  members  of  the  bar  and  to  the 
young  men  of  society,  a  noble  example 
and  a  great  illustration  of  what  integrity, 
industry  and  application  will  do  for  any 
man. 
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Hew  Caeet. 

Cases  filed  in  the  sapreme  court  of  Ohio 
since  August  21,  1895: 

4692.  Edward  F.  Breidinger  v.  Andrew 
Emerine.  Error  to  the  circuit  court  of  Senect 
county.  Brewer  &  Brewer;  McCaulcy  & 
Weller,  Seney  &  Saylor. 

4693.  D.  P.  Little  &  Son  v.  Isaiah  Brvin. 
Error  to  the  circuit  court  of  Clark  counU-. 
D.  F.  Reinochl,  L.  F.  Young;  Walter  S. 
Weaver. 

'4694.  Webster  Hosier,  an  infant  by  next 
friend,  etc.,  v.  The  Findlay  St.  Ry.  Co.  Error 
to  the  circuit  court  of  Hancock  county.  K.  T. 
Dunn  &  John  Poe ;  J.  A.  &  E.  V.  Bope. 

4695.  Frank  Gates  et  al,  y.  The  City  of 
Toledo.  Error  to  the  circuit  court  of  Lncas 
county.    Stephen  Brophy ;  C.  F.  Watts. 

4096.  Michael  M.  Goulden  v.  The  City  of 
Toledo.  Error  to  the  circuit  court  of  Lucas 
county.    Stephen  Brophy;  C  F.  Watts. 
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S.ATl'KDAV,  .SiaT.  7.   \>\K\ 

COMMUNICATION wS  SOLICITED. 

Conh'ihu/imis,  i/nns  of  neivs  ahoni  rourii 
fini)(cs  tiftd  /a7uy('n:j  <//u:jus  or  comuunts; 
lyitu isms  on  various  Uuv  t/urstious ;  tufttnssas 
on  itSiiii  lopics^or  dismssions,  upon  poinis  oj 
interest,  ifs  well  as  import  tin  I  itetisions^  arc 
solicited  J rom  viomt>ers  oj  the  bar  aad  Uiose 
interested  in  Ic^al proeeedt>n>s. 


Al    b'lyiia,   Oliio.    Iw.f   oitiziMis    ripn-se iilt*<l 
iJiHt     n     neii^hbor     whu     li.'d     vccently    been 
divoiLC'i  Iiad   been   re  married,  and  worked  up 
a   feeling   th;.t    resulted    in    a  "belling."      It^ 
turned  uul  lh;it   Iht  report  was  false,  and  the! 
consequence  is  several  damage  suits.  i 


Jiidguieuts  on  cognovit  notes  obtained  at 
Cincinnati  by  Frank- W.  Hainbrjdgo  Pt  al. 
against  the  B.  F.  Wade  Co.  of  Toledo,  have 
Ijeeu  suspended  and  there  will  Ix:  a  hearing  on 
the  merits. 


The  Republican  Judicial  convention  to  uoiu- 
inatc  a  successor  to  the  lute  Circuit  Judge 
Baldwin,  or  rather  to  Judge  Marvin  who 
holds  the  office  by  appoiutment,  will  be  held 
at  Clevelaud,  September  12,  Thursday  next. 


The  supreme  court  of  Utah  has  decided  that 
women  cannot  vote  at  the  elec^iou  iu  that 
state  in  November  next  The  point  is  that 
there  was  no  intention  on  the  part  of  tlie  con- 
stitutional convention  to  allow  wotneu  to  vote 
Ht  the  first  election,  but  to  allow  them  -to  vote 
thereafter. 


Judge  Wright  at  Cincinnati  has  held  that  the 
provision^  in  a  mortgage  given  to  a  building 
and  loan  association,  that  the  loan  should  bear 
eight  per  cent  in  the  event  that  the  association 
becaiue  involved  in  litigation  on  Account  of 
the  mortgage,  was  invalid,  and'  0  per  cent  ^ 
only  could  1>e  collected. 


J.  L.  I^eonard,  a  prominent  young  attorney  of 
Bitcyrus,  was  found  hanging  dead  in  his  barn 
a1>out  noon  Tuesday.  He  ha<l  been  iu  ill 
health  for  some  time  and  it  is  thought  that  he 
became  despondent  and  took  his  own  life  to 
put  an  end  to  his  trouble.  His  wife  had  been 
away  on  a  visit  and  reached  home  about  an 
hour  after  the  discovery  of  the  boily  and  was 
taken  to  a  neighbor's. 


George  Fniker  of  Topeka,  Kati.sas,  the  man 
who  was  supposed  to  have  been  drowned  in 
the  Missouri  river  two  years  ago,  was  captured 
in  the  woods  near  Tower,  Minn.,  on  Sunday 
last.  Fraker's  life  was  insured  for  $5S,000, 
and  the  heirs  brought  suit  in  the  Kansas  courts 
to  recover.  The  case  went  to  the  supreme 
court  and  was  one  of  the  most  famous  in  the 
annals  of  this  country.  The  insurance  com- 
panies were  defeated  iu  the  final  decision,  it 
being  recorded  last  month.  It  was  always 
maintained  by  the  companies  that  I*" raker  wms 
alive  but  his  Nvhereabt.nits  unknown.  Re 
ccnlly  it  became  known  in  M»nic  va\-  thai 
I''rak<."r  was  ne.'ir  Tower,  where  he  was  kn<.iwu 
undiT  the  alias  of  S^'hucH  Fraker  was  f'jund 
in  the  woods  and  his  capture  was  effected  in  a 
strattgic  manner.  Ht  was  taken  to  Topeka av 
oiice. 
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Tlie  latest  press  report  is  that  Judge  John  W. 
Jetiiier  of  llie  circuit  tH:uch  has  sent  his  resign- 
ation to  Oov.  McKiiiley,  and  that  Hon.  Geo. 
E.  Baldwin  of  Canton,  close  friend  pf  the 
governor,  will  receive  the  appointment  for  the 
unexpired  tenn. 

The  Put-iu-Hay  Island  railroad  and  electric 
plant  was  takenout  of  the  hands  of  the  re- 
ceiver iiF  the  United  States  court,  by  force,  on 
Tuesday. 

About  three  years  ago  Judge  Ricks  appointed 
L.  S.  liaunigardncr,  of  Toledo,  receiver  of  the 
Put-in-Bay  Water-works,  Light,  and  Railway 
company, .  and  he  has  had  possession  of  the 
property.  The  case  in  which  the  receiver  was 
appointed  was  carried  to  the  United  States 
court  of  appeals,  which  decided  that  Judge 
Ricks  had  no  jurisditciou  in  the  case,  and 
made  an  unccmditional  mandate  to  Judge 
Ricks  to  dismiss  the  case. 

This  he  refused  to  do  until  certain  receiver's 
certificates  were  paid.  The  president  of  the 
company,  John  P.  Carrothers,  refused  to  pay 
these  certificates  and  Monday  night  went  to 
Put-in-Bay  and  took  possession  of  the  railroad 
and  plant  with  a  force  of  men.  Tuesday  an 
injunction  was  issued  by  the  connnou  pleas 
court  of  Ottawa  county  against  the  receiver, 
lessees  and  employes,  restraining  them  from 
interfering  with  the  possession  of  tin*  com- 
pany, and  the  road  is  being  operated  by  it. 


A  case  of  importance  to  county  officers  has 
Jiecn  decitled  recently  by  Judge  Kelly  at  Port 
Clintou.  Suit  was  brought  in  the  Ottawa 
county  common  pleas,  the  petition  for  which 
contain  fifty-nine  causes  of  action  against  the 
county  auditor,  some  of  them  charging  him 
with  drawing  from  the  treasury,  on  his  war- 
rants, fees  for  services  for  which  the  law  had 
provided  no  compensation  at  all,  and  others' 
with  drawing  amounts  upon  his  warrants  in 
excess  of  the  fees  allowed  by  law. 

The  auditor  answered,  1.^  That  his  claim  in 
each  case  was  presented  to  the  board  of  county 
commissioners  in  writing  at  their  regular  or 
special  sessions  and  was  duly  examined  and 
allowed  by  them,  and  that  his  warrants  were 
in  no  cases  drawn  except  after  such  allowance ; 
2.  That  each  year  the  court  of  common  pleas 
had,  under  the  statute,  appointed  two  persons, 
"Who.  with  the  prosecuting  attorney  had  exam- 
ined the  commissioners*  report,  including  the 
claims  referred  to  in  the  petition,  and  had  re- 
ported them  correct 

To  each  of  these  defenses  the  plaintiff  filed 


a  geiieral  demurrer.  The  court  overrultd  the 
demurrer  to  the  secoml  of  the  defenses,  and 
sustained  it  as  to  the  first  One  ground  o( 
the  decision  was,  that  the  rule  applicable  to 
individuals,  that  payments  of  money  voluntar- 
ily ma<te  cannot  lie  recovered  back  in  the  ab- 
sence of  fraud  or  mistake  of  fact  inducing  tht 
payment,  although  it  may  appear '.that  the 
money  was  not  dne  or  owing,  mad  that  money 
paid  under  a  mistake  of  law,  caA  iu  no  case,  be 
recovered  from  the. party  receiving  it;  if*s  ap- 
plicable to  the  board  of  comnAssioncrs,  and  ls 
no  f^aud  or  mistake  was  alleged,  tlie  plaintiff. 
on  the  face  of  the  pleadings,  was' not  .efitiflttl 
to  recover.  Citations,  People  ex  relrs.  Super- 
visors, ii^  N.  Y.,  222;  Advertiser  &  TrihHHi 
Co.  v.  Detroit,  43  Miclu,  116;  McArlhkr  v 
A/irt',  43  Mich.,  435;  Hotutes  v.  Lmcos  Co.,  ***. 
Iowa,  211;  Uoard  of  Coinrnissionvrs  y.  Ntfya, 
35  O.  S.,  201 ;  Comtnissioners  v.  Ghrrtby,  Wright. 
493. 

We  are  sorry  not  to  be  able  to  give  the  other 
grounds,  an<l  the  decision  in  full,  but  as  Jndj^i 
Kelly  has  been  compelled  in  addition  to  lii> 
own  work,  to  do  the  entire  chambers'  work  of 
the  sub-division  during  the  summer,  the  courts 
in  the  other  counties  being  closed  and  jutliit-s 
on  a  vacation,  he  has  not  been  able  to  fiii'l 
time  to  write  up  the  opinion. 


SECURITY  FOie  COSTS. 
Constitntionality  of  Act  FtTOriag  Ckims  for 
Labor. 

In  Jo9i€S  V.  Shiawassee  CiraUl  Jwlgt, 
decided  in  the  supreme  court  of  Miclii 
gan  in  July,  1895,  (63  N.  W.  R.,  976),  it 
was  held  that  a  statute  of  that  state,  pro- 
viding that,  in  actions  for  labor  per- 
formed, the  court  shall  not  order  security 
for  costs,  where  the  plaintiff  sliall  make 
an  affidavit  that  he  has  a  meritorious 
cause  of  action,  and  is  unable  to  procure 
such  security,  is  not  unconstitutional  as 
giving  special  advantages  to  one  class  of 
persons  at  the  expense  of  others. 

The  court  said  :  **  Respondent  based 
his  refusal  to  order  security  for  costs 
upon  section  7717^,  8  How.  hpxa.  St, 
and  relator  asks  to  have  the  order  va- 
cated, and  the  circuit  judge  directed  to 
proceed  to  the  consideration  of  the  mo- 
tion upon  its  merits.  It  is  insisted  that 
the  section  is  unconstitutional,  under 
Wilder  V.  Railway  Co.  ( 70  Mich.,  382, 
38  N.  W.,  289) ;  ScAtitv:  Railway  Co  (70 
Mich.,  433,  38  N.  W.,  291) ;  Lafferiy  v. 
Railway  Co.  (71  Mich.,  35,  88  N.  W. 
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G60)  and  Chair  Co.  v.  Runnels  (77  Mich., 
Ill,  43  N.  W.,  1006).  The  first  three 
of  these  cases  were  under  act  No.  234, 
!L#aws  1885,  and  the  last  case  was  under 
tlie  Log  Lien  act  (No.  229,  Laws  1887). 
'Fhose  cases  are  distinguishable  from 
tliis.  There  the  statute  undertook  to 
g^ve  to  one  of  the  litigants,  in  case  of 
success,  an  attorney  fee,  to  which  his 
adversary  was  not  entitled  in  case  he 
succeed«l.  In  those  cases  a  burden  was 
imposed  upon  one  of  the  parties  to  the 
litigation  which  was  not  imposed  upon 
tbe  other.  In  the  present  case,  plaintiflF 
claims  the  benefit  of  an  exemption  which 
is  granted  because  of  the  nature  of  the 
claim.  Our  statutes  do  not  require  se- 
curity for  costs  to  be  given  ^  in  all  cases. 
In  certain  cases  security  must  be  given, 
and  in  others  the  court  may,  in  its  dis- 
cretion, direct  security  to  be  given.  As 
A  rule,  it  is  not  required  in  cases  com- 
menced by  the  ordinary  process,  where  it 
appears  that  plaiutifT  has  a  meritori- 
ous causie  of  action,  and  is  unable  to 
give  the  security.  Our  statutes  contain 
many  provisions  discriminating  iii  favor 
of  jclaims  for  labor.  Mechanics  are 
given  liens  upon  personal  property  in 
certain  cases;  miners'  claims  for  labor 
are  made  a  lien  upon  the  real  and  per- 
sonal property  of  the  corporation ;  logs, 
timber,  poles,  etc.,  are  subject  to  lien  for 
labor  performed  upon  them ;  stock- 
liolders  in  corporations  are  made  person- 
ally liable  for  labor  performed  for  the 
corjwration  ;  the  amount  due  to  a  house- 
holder, having  a  family,  for  personal 
labor,  is  protected  from  garnishment 
process;  and,  under  the  voluntary  as- 
signment act,  claims  of  servants,  clerks 
and  laborers  for  personal  services  are 
preferred.  AIL  discrimination  is  not 
necessarily  unlawful.  Mr.  Cooley  in  his 
work  on  Constitutional  Limitations  ( 5th 
Ed.),  at  page  488,  says :  *  Laws  public 
in  their  objects  may,  unless  express  con- 
stitutional provision  forbids,  be  either 
general  or  local  in  their  application. 
They  may  embrace  many  subjects,  or 
one,  and  they  may  extend  to  all  citizens, 
or  be  confined  to  particular  classes,  as 
minors  or  married  women,  bankers  or 
trrfders  and  the  like.  The  authority  that 
legislates  for  the  state  at  large  must  de- 
termine whether  particular  rules  shall 
extend  to  the  whole  state,  and  all  its 


citizens,  or,  on  the  other  hand,  to  a  sub- 
division of  the  state^  or  a  single  class  of 
its  citizens,  only.  The  circumstances 
of  a  particular  locality,  or  the  prevailing 
public  sentiment  in  that  section  of  the 
state,  may  require  or  make  exceptablc 
different  police  regulations  from  those 
demanded  in  another,  or  call  for  different 
taxation,  and  a  different  application  of  the 
public  moneys.  The  legi.slature  may  there 
fore  prescribe  or  authorize  different  laws 
of  police,  allow  the  right  of  eminent  do- 
main to  be  exercised  in  different  cases 
and  through  different  agencies,  and  pre- 
scribe peculiar  restrictions  upon  taxation 
in  each  distinct  muncipality,  provided 
the  state  constitution  does  not  forbid. 
These  discriminations  are  made  con- 
stantly, and  the  fact  that  the  laws  are  of 
local  and  special  operation  only  is  not 
supposed  to  render  them  obnoxious  in 
principal.  The  legislature  may  also 
deem  it  desirable  to  prescribe  peculiar 
rules  for  the  several  occupations,  and  io 
establish  distinctions  in  the  rights,  obli- 
gations, duties  and  capacities  of  citizens. 
The  business  of  common  carriers,  for 
instance,  or  of  bankers,  may  require 
special  statutory  regulations  for  the  gen- 
eral benefit;  and  it* may  be  matter,  of 
public  policy  to  giVe  laborers  in  one 
business  a  specific  lien  for  their  wage^, 
when  it  would  be  impracticable  or  im- 
][>olitic  to  do  the  same  by  personsengaged 
in  some  other  employments.  ^  If  the 
laws  be  otherwise  unobjectionable,  all 
that  can  be  required  in  these  cases  is 
that  they  may  be  general  in  their  appli- 
cation to  the  class  or  locality  to  which 
they  apply,  and  they  are  then  public 
in  character,  and  of  their  propriety  and 
policy,  the  legislature  must  judge.'  The 
statute  in  the  present  case  exempts  all' 
cases  in  which  claims  for  labor  are  in- 
volved, when  from  the  affidavit  filed,  it 
appears  that  the  cause  of  action  is  meri- 
torious, iind  the  claimant  is  unable  to 
give  the  security.  The  discrimination 
in  favor  of  that  class  of  persons  must 
be  held  not  to  be  unreasonable." 


COVMUTATION  TICKST. 

Detachment  of  coupon  by  passenger^^Ejectton 
JrofH  train. 

In    Thompson   v.    Truesdalc,  receiver^ 
decided  in  the  supreme  court  of  Min- 


734 


OHIO  lyEGAI.  NEWS. 


nesota  in  May,  1805  (03  N.  W.  R.,  259), 
the  followinjj^  is  the  official  syllabus: 

"  1.  On  a  roiimiulation  tirket,  ami  the 
coupons  thereof,  were  priiitcil  provisions  to  the 
effect  that  the  ticket  wa«  not  ^ood  unU'ss  the 
coupons  were  (letaclicl  hy  the  eon<hictor. 
Jiefd  i  Conce<linj^  that  when  the  ticket  was 
issued  Ihese  conditions  formed  a  part  of  Uie 
contract,  it  was  conijietent  for  the  parties  snl)- 
»ei|nently  to  waive  tlicni.  Tlic  practice  of  re- 
ceivinjLC  as  fare  the  coupons  detached,  and 
williout  ]>rcsentation  of  the  rest  of  the  ticket, 
is  evidence  of  such  waiver. 

"2.  Conceding  that  the  carrier  had  a  right 
to  revoke  his  consent  to  such  waiver  aKcr  he 
had  so  received  some  of  the  detached  coupons, 
it  was  his  duty  to  give  reasonahle  notice  of 
such  intended  revocation. 

**:{.  If,  witliout  such  notice,  and  relying  on 
such  waiver,  the  hohler  of  theHicket  detached 
a  coupon,  and  took  it  with  her  upon  the  train, 
without  taking  the  rest  of  the  ticket,  the  car- 
rier couhl  not,  when  siu^h  coupon  was  then 
presented  for  farC;  revoke  hi?  consent  to  such 
waiver,  so  as  to  deprive  her  of  the  tise  of  the 
coupon,  or  compel  her  to  pay  extra  fare. 

"  4.  The  fact  that  a  general  custom  pre- 
vailed between  a  carrier  and  his  passenger  to 
waive  these  conditions  in  this  class  of  tickets 
tends  to  prove  that  tli*.*  conductors  on  the  train 
had  authority  so  to  waive  the  concUtious." 

The  court  said:  **In  the  summer  of 
189J^  the  plaintiff  resided  with  her  hus- 
band and  family  at  Fairview — a  station 
on  the  line  of  the  Minneapolis  &  St. 
Couis  railroad,  seventeen  miles  from 
Minneapolis,  on  the  shore  of  lyake  Min- 
netonka.  On  August  "1  of  that  year 
she  took  the  regular  passenger  train  on 
said  railroad  at  Minneapolis  to  ride  to 
Fairview,  and  tendered  to  the  conductor, 
in  payment  of  her  fare,  a  detached  coiipon 
of  a  commutation  ticket,  which  he  re- 
fused to  receive  for  the  reason  that  it  was 
detached,  and  demanded  that  she  pay  the 
x\t\\\\\^x  fare,  which  she  refu.sed  to  do,  and 
thereupon  he  ejected  her  from  the  train. 
Tills  action  is  brought  by  her,  against 
the  receiver  operating  the  railroad,  to 
recover  damages  for  trespass  in  being 
thus  ejected.  Plaintiff  recovered  a  ver- 
dict, and  from  an  order  denying  his 
motion  for  a  new  trial  the  defendant  ap- 
peals. 

"  The  defendant  pleaded  as  a  defense 
to  the  action  :  That  prior  to  said  day  he 
issued  and  placed  on  sale  a  comnuitation 
'  ticket  which  entitled  the  purchaser  and 
holder  thereof  to  ten  rides  over  said  rail 
road  between  Minneaj^olis  and  Excelsior 
— a  station  one  mile  bcyon<l  Fairview. 
That,  in  consideration  of  the  compliance 


by    the    purchaser  and    holder  thereof 
with     the     provisions     and    conditioiis 
therein    contained,  he    transported  the 
holder  thereof  for  the   reduced  fare  of 
thirty  cents  per  trip,  whereas  the  regular 
fare  was  fifty-four  cents  per  trip.    Tliat 
on    the    cover  of  said    ten-trip  ticket, 
among  other  conditions,  is  printed  the 
condition  :     *  It  (the  ten-trip  ticket)  must 
be  presented  to  the  conductor  on  ench 
trio  for  detachment :  otlicrwise  ordiuar>' 
faie    will   be   charged.*      And   on  each 
coupon    is    printed    the    words:    'This 
coupon   is  good    for  one    ride  between 
Minneapolis    and    ICxcelsior,    in    either 
direction,  but  must  l)e  detached  by  the 
conductor   only,   or  it   will    not   l>e  ac- 
cepted for  pas.sage.*     That  plaintiff  tend- 
ered as  aforesaid  a  coupon  detached  from 
one   of  said   ten-ride   tickets,  refused  to 
produce  or  exhibit,  to  the  conductor  the 
original  ticket  from  which   the  couixin 
had  been   detached,  or  to  pay  her  fare, 
and  was  for  these  reasons  ejected  from 
the  train.     In  her  reply  the  plaintiff  ad- 
mitted  that  the   ticket  from  which  the 
coupon   which   she    presented   was  de- 
tached was  in  the  form,  and  ccmtainetl 
the   provisions  and    conditions  allcgeii, 
and  was  sold  for  the  price  alleged ;  but 
she  avers    that   for  a   long  time  prior 
thereto  the  defendant  waived  these  con- 
ditions in  such  tickets,  by  continuously, 
and  as  a  regular  custom,  receiving  such 
detached  coupons  from   her  and  other 
pas.sengers  holding  such  tickets,  present- 
ing such  coupons  without  protld';iug  the 
book.     There  was  sufficient  evidence  re- 
ceived on   the   trial    to  establish  such 
custom,   both  as  to   plaintiff  and  other 
passengers.     But  it  is  contended  by  ap- 
pellant that  the  ticket,  and  each  coujwn 
thereof,  constitute   an   express  contract 
between  the   parties,  which   camiot  Ix* 
varied  or  contradicted  by  proof  of  waiver, 
and   that   the  conchictors  on  the  trains 
have  no  power  to  waive  .such  conditions, 
or  set  aside  the  express   provisions  of 
ccmtract    made    by    their    superiors,  or 
establish  a  custom  to  that  effect.    Con- 
ceding, without  deciding,  that  the  condi- 
tions i)rinted  on  this  ticket  and  anip>ii 
.shouhl  be  given  the  same  force  and  cffeit 
as  if  they  were  contained  in  a  written 
contract  signed  by  the  partie.s.  stiH  it\v:is 
(M>mpclent    for    the    parties,   by  a  miIh 
se<picnt  agreement,  to  waive  these comii- 
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lions.     Evidence  of  a  practice  on  the  part 
of  defendant  to  waive  the  conditions  of 
fhe     particular  ticket,   and    receive   the 
detached  coupons  thereof  without  pre- 
sentation of  the  rest  of  the  ticket,  was 
competent  to  prove  his  consent,  given 
subsequent  to  the  purchase  of  the  ticket; 
tliat  such  conditions  be  dispensed  with. 
And,  conceding  that  he  had  a  right  to 
revoke  such  consent  after  he  had  so  re- 
ceived some  of  the  detached  coupons,  it 
was  his  duty  to  give  reasonable  notice  of 
his    intended    revocation.     If,    without 
such  notice,  and  relying  on  such  waiver, 
the    plaintiiSf  detached    the   coupon    in 
question,  and   toojc  it   with  her  on  the 
train,  leaving  the  rest  of  the  ticket  at 
home,   the  defendant  could  not,  when 
such  coupon  was  presented,  revoke  such 
consent,  so  as  to  deprive  her  of  the  use 
of  the  coupon,   or  compel   her  to  pay 
extra  fare.     Whether  or  not  the  placards 
which,  it  is  claimed,  had  been  posted  in 
the  cars,  gave  plaintiff  sufficient  notice 
of  such  intended  revocation,  was  a  ques- 
tion for  the  jury.     The  fact  that  a  gen- 
eral custom  existed  between  defendant 
and  his  passengers  on  these  lake  trains 
to  waive  and  disregard  these  conditions 
in  this  class  of  tickets  tended  to  prove 
that  the   conductors  on  the  trains  had 
authority  to  waive  such  conditions.     It 
was  the  duty  of  the  defendant  to  know 
-what  his  conductors  were   openly  and 
frequently  doing.     Railway  Co,  v.  Kolb, 
.  73  Ala.,  404;  Railroad  Co.  v.    Wheeler, 
35  Kan.,  185;  10  Pac,  461  ;  Railroad  Co. 
V.  Dickson,  148  111.,  368;  32  N.  E.,  380; 
I^iuas  v.  Railway  Co.,  38  Wis.,  54.     It 
has  frequently  been  held  that,  as  between 
him  and  the  passengers  under  his  charge, 
the  conductor  represents  the  company, 
and  can  waive  conditions  in  the  contract 
for  transportation." 


[The  legal  professioii  will  remember  the  cele- 
brated case  of  The  State  of  Ohio  ▼.  Sarah  Snell  in- 
dicted jointly  with  James  C.  Wiggins  and  Doctor  W. 
Brown  for  shooting  one  William  A.  Maokey  with  in- 
tent to  kill— which  cawie  wste  removed  from  Wayne 
county  to  Stark  county  for  trial  and  tried  at  the  May 
term  of  court  in  Stark  county]. 

JUDGE  McCASTT'S  CHARGE  TO  THE  JUfiY. 

Genilemen  of  ihe  Jury  : 
This  is  the  action  of  the  state  of  Ohio 


against  Sarah  Snell,  who  was  jointly  in- 
dicted with  Jaines  C.  Wiggins  and  Doc- 
tor W.  Bro^-tf  by  the  grand  jury  of 
Wayne  county,  Ohio,  at  the  February 
term,  1894,  of  the  court  of  common 
pleas  of  that  county,  for  the  crime  of 
shooting  one  William  A.  Mackey  with 
intent  to  kill  him,  and  also  in  another 
count  in  the  indictment  with  shootitig 
said  William  A.  Mackey  with  intent  to 
wound  him,  the  said  William  A. 
Mackey. 

The  indictment  charges  that  James  C. 
Wiggins,  Doctor  W.  Brown  and  Sarah 
Snell,  late  of  said  county,  on  the  20th 
day  of  November  in  the  year  of  our 
Lord  one,  thousand,  eight  hundred  and 
ninety-three,  with  force  and  arms,  at  and 
in  the  said  County  of  Wayne  and  state  of 
Ohio,  with  a  certain  pistol  then  and 
there  loaded  with  gunpowder  and  one 
leaden  ball,  which  said  pistol  they,  the 
said  James  C.  Wiggins,  Doctor  W.. 
Brown  and  Sarah  Snell  in  their  right 
hand  then  and  there  had  and  held,  one 
William  A.  Mackey  did  unlawfully^ 
maliciously  and  purposely  shoot  with  in 
tent  then  and  there  and  thereby  him  the 
said  William  A.  Mackey  to  kill,  contrary 
to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace 
and  dignity  of  the  state  of  Ohio. 

The  second  count  in  this  indictment 
charges' that  the  said  James  C.  Wiggins, 
Doctor  W.  Brown  and  Sarah  Snell,  late 
of  said  county,  on  the  20th  day  of  No- 
vember, in  the  year  of  our  Lord  one 
thousand,  eight  hundred  and  ninety- 
three,  with  force  and  arms,  at  and  in  said 
county  of  Wayne  and  state  of  Ohio,  with 
a  certain  pistol  then  and  there  loaded 
with  gunpowder  and  one  leaden  ball,, 
which  said  pistol  they,  the  said  James  C 
Wiggins,  Doctor  W.  Brown  and  Sarahi 
Snell  in  their  right  haiid  then  and  there 
had  and  Held,  one  William  A.  Mackey 
did  unlawfully,  maliciously  and  pur- 
posely shoot  with  intent  then  and  there 
and  thereby  hiim,  the  said  William  A. 
Mackey,  to  wound,  contrary  to  the  foim 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Ohio. 
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This  indictment  charges  the  same 
criminal  act  in  two  counts.  One  shoot- 
ing with  intent  to  kill,  and  the  other 
shooting  with  intent  to  wound.  You 
will  have  the  indictment  with  you  in 
your  jury  room,  and  can  read  it  in  de- 
tail. 

You  will  observe  that  this  indictment 
charges  three  persons  jointly  with  the 
commission  of  this  alleged  crime. 
Under  the  law  each  may  be  tried  sepa- 
rately, and  each,  if  guilty,  may  be  con- 
victed. This  investigation  is  to  deter- 
mine the  guilt  or  innocence  of  the  de- 
fendant, ^rah  Snell,  alone. 

To  this  indictment,  the  defendant, 
Sarah  Snell,  has  pleaded  "  not  guilty." 
And  that  plea  of  not  guilty  puts  in  issue 
every  naterial  allegation  in  the  indict- 
ment, and  casts  upon  the  state  the  bur- 
den of  proving  the  guilt  of  the  d^end- 
aiit  as  she  stands  charged  in  the  indict- 
menty  beyond  the  existence  of  a  reason- 
able doubt. 

These  material  allegations  in  the  first 
count  in  the  indictment  are,  that  James 
C.  Wiggins,  Doctor  W.  Brown  and  the 
defendant  on  the  20th  day  of  November, 
1898,  at  and  in  the  county  of  Wayne, 
Ohio,  with  a  certain  pistol  then 
and-  there  loaded  with  gunpowder  and 
one  leaden  ball,  did  unlawfully,  malici- 
ously and  purposely  shoot  one  William 
A.  Mackey  with  intent  then  and  there 
and  thereby  him,  the  said  William  A. 
Mackey,  to  kill. 

.  And  these  material  allegations  in  the 
second  count  in  the  indictment  are, 
that  James  C.  Wiggins,  Doctor  W. 
Brown  and  the  defendant  on  the  20th 
day  of  November,  1893,  at  and  in  the 
county  of  Wayne,  Ohio,  with  a  certain 
pistol  then  and  there  loaded  with  gun- 
powder and  one  leaden  ball,  did  unlaw- 
fully, maliciously  and  purposely  shoot 
one  William  A.  Mackey  with  intent  then 
and  there  and  thereby  him,  the  said 
William  A.  Mackey,  to  wound. 

The  statute  defining  this  crime  pro- 
vides that  whoever  maliciously  shoots 
another  person  with  intent  to  kill, 
wound  or  maim  such  person,  shall  be  im- 
prisoned in  the  penitentiary  not  more 
than  twenty  years  nor  less  than  one 
year. 

It  is  also  provided  by  the  statute  that 


whoever  aids,  abets  or  procures  another 
to  commit  any  offense  may  be  prosccated 
and  punished  as  if  he  or  she  were  the 
principal  offender. 

This  indictment,  charging  as  it  does, 
that  the  defendant,  with  the  oihet^ 
named  in  the  indictment,  did  unlawfially. 
maliciously  and  purposely  shoot  the  said 
William  A.  Mackey  with  intent  to  kill, 
has  in  it  as  a  necessary  element  to  be 
proved,  that  the  ^  shooting  was  done 
maliciously ;  that  is,  with  malice,  which 
means  the  doing  of  a  wrongful  act  in- 
tentionally without  just  cause  or  excuse, 
that  state  of  mind  which  prompts  a 
conscious  violation  of  the  law  to  the  pre- 
judice or  injury  of  another. 

Malice  does  not  necessarily  mean  iU- 
will  or  hatred  toward  the  person  injured 
It  is  evidenced,  by  an  act  or  acts  whidi 
spring  from  a  wicked  motive,  attended 
by  circumstances  indicating  a  heart  re- 
gardless of  social  duty,  and  bent  on  mis- 
chief. Malice  is  said  to  be  express  when 
the  cruel  act  is .  done  with  deliberate 
mind,  with  a  settled  and  formed  purpose. 
This  kind  of  malice  is  generally  evi- 
denced by  the  circumstances  preceding 
and  attending  the  transaction  complained 
of,  or  by  threats,  menaces,  former 
grudges,  lying  in  wait,  concerted  schemes 
to  do  injury,  or  by  an  unusual  d^^ee  of 
cruelty  attending  the  act. 

Malice  is  implied  when  the  unlawful 
act  done  is.  sudden  and  without  any 
great  provocation,  and  also  where  the  act 
done  necessarily  shows  a  depraved 
heart,  as  the  giving  of  poison  and  the 
like. 

The  first  count  charges  that  the  shoot- 
ing was  done  with  intent  to  kill  Mackey. 
The  state  must  then  prove  beyond  a  rea- 
sonable doubt  that  the  defendant  shot 
Mackey  with  the  intention  of  killing 
him,  before  the  defendant  would  be, 
guilty  under  that  count. 

The  second  count  charges  that  the 
shooting  was  done  with  intent  to  wound 
Mackey.  The  state*  must  then  prove 
beyond  a  reasonable  doubt  that  the  de- 
fendant shot  Mackey  with  intent  to 
wound  him  in  his  body  or  limb6  before 
she  would  be  guilty  under  the  second 
count. 

I  have  said  to  you  that  the  state  must 
prove  bej'ond'  a  reasonable  doubt  that 
the .  defendant  shot  Mackey  with  intent 
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to  either  kill  or  wound  him,  before  it  can 
convict  the  defendant. 

By  this  I  do  not  mean,  and  the  law 
does  not  require  that  the  defendant,  Mrs. 
>Snell,  should  have  with  her  own  right 
liand  held  the  pistol,  and  fired  from  the 
pistol  the  bullet  that  struck  Mackey  in 
the  back  part  of  his  neck  or  head. 

Persons  participating  in  the  commis- 
sion of  a  crime  do  so  either  as  the  prin- 
cipal offenders  or  as  those  who  aid,  abet 
or  procure  the  commission  of  the  crime. 
A  principal  offender  is  the  one  who  is 
the  immediate  perpetrator  of  the  crimi- 
nal act. 

The  word  "  aid "  means  to  help  or 
bassist  or  strengthen.  The  word  "  abet " 
means  to  encourage,  counsel,  incite  or 
assist  in  a  criminal  act.  And  the  word 
"procure"  means  to  persuade,  to  induce, 
to  prevail  on,  to  cause  to  bring  about. 
And  whoever  aids,  abets  or  procures  an- 
other to  commit  any  offense  may  be 
prosecuted  and  punished  as  if  he  or  she 
ivere  the  principal  offender. 

The  state  does  not  claim  that  Mrs. 
Snell  did  the  physical  act  of  shooting 
Mackey.  It  claims  that  Brown  did 
the  shooting,  but  that  Mrs.  Snell  pro- 
cured Wiggins  to  cause  the  life  of 
Mackey  to  be  taken,  and  that  Wiggins 
as  his  part  of  that  conspiracy  of 
unlawful  enterprise,  procured  Brown, 
either  for  money  offered  him  or  promised 
to  him  by  Wiggins;  or  through  fear 
from  threats  made  to  him  by  Wiggins 
that  he,  Wiggins,  would  kill  him  or  kill 
the  members  of  his  family  if  he  did  hpt 
take  the  life  of  Mackey,  and  that  Brown 
was  thereby  procured  or  induced  by 
Wiggins  to  shoot  Mackey,  with  intent 
to  kill  him.  And  if  you  should  find 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  Mrs.  Snell 
procured  Wiggins  to  cause  the  life  of 
Mackey  to  be  taken,  and  that  Wiggins 
as  his  part  of  that  conspiracy  procured 
or  caused  Brown  to  do  the  shooting, 
with  that  intent,  and  that  Brown  did 
•shoot  Mackey  at  the  time  and  place 
charged  in  the  indictment,  in  further- 
ance of  that  conspiracy,  with  intent  to 
kill  him,  then  Mrs.  Snell  would  be  as 
guilty  of  the  crime  charged  as  if  she 
herself  had  fired  the  shot  that  struck 
Mackey. 

But  if  she  did  not  procure  Wiggins 


to  cause  Mackey  to  be  shot  or  procure 
Brown  to  shoot  Mackey,  she  cannot  be 
convicted,  no  matter  what  Wiggins  or 
Brown  did. 

It  is  not  enough  that  Mrs.  Snell  should 
have  merely  known  before  the  time  of 
the  shooting  that  Wiggins  intended  to 
cause  Mackey's  life  to  be  taken — nor 
would  knowledge  on  her  part  coupled 
with  consent  that  the  shooting  should 
be  done,  be  sufficient  to  constitute  the 
crime  charged  against  her ;  but  before 
you  can  return  a  verdict  of  guilty 
against  her,  you  must  be  satisfied  beyond 
a  reasonable  doubt,  that  she  advised 
or  hired,  or  incited,  or  commanded,  or 
counseled  said  Wiggins,  so  as  to  have 
been  effective  in  influencing  him  or 
causing  him  to  procure  or  bring  about 
the  shooting  of  said  Mackey. 

If  the  defendant  procured  Wiggins  to 
cause  Mackey  -to  be  shot,  and  Wiggins 
did  procure  Brown  to  do  the  shooting, 
and  ^*»  Tlrown,  did  it,  it  is  not  neces- 
sary to  a  «.yaviction  of  the  defendant, 
that  she  ever  saw  of  heatd  of  Brown  be- 
fore the  snooting  was  done. 

It  is  proper  thkt  I  should  define  con- 
spiracy. I  will  say  to  you  that  a  con- 
spiracy is  a  combination  of  two  or  more 
persons  by  some  concert  of  action  to  ac- 
complish some  criminal  or .  unlawful 
purpose,  or  some  purpose  not  in  itself 
criminal  or  unlawful  by  criminal  or  un- 
lawful means. 

Before- the  defendant  in  this  case  can 
be  convicted  of  the  offense  with  which  she 
stands  bharged  in  the  indictment,  the 
state  must  prove  beyond  the  existence 
of  a  reasonable  doubt,  that  a  conspir- 
acy was  entered  into  by  and  between 
her  and  the  other  defendants  charged 
in  the  indictment,  to  unlawfully,  pur- 
posely and  maliciously  shoot  one  Wil- ' 
Ham  A.  Mackey  at  or  about  the  time 
charged  in  the  indictment,  and  with  the 
intent  charged  therein ;  or  that  she  en- 
tered into  such  conspiracy  with  the  de- 
fendant James  C.  Wiggins,  who  there- 
after in  pursuance  of  said  conspiracy  - 
procured  one  Doctor  W.  Brown  to'  so 
shoot  said  William  A.  Mackey.  That  is 
to  say,  before  the  defendant  can  be  con- 
victed of  the  offense  with  which  she 
stands  charged  in  the  indictment  you 
must  find  beyond  the  existence  of  a 
reasonable  doubt,  that  she  did  procure, 
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bring  about,  compass  or  eflfect  through 
the  agency  of  said  Wiggins  and  Brown, 
the  shooting  of  William  A.  Mackey  ss 
charged  in  the  indictment. 

The  accused  cannot  be  lawfully  con- 
victed unless  the  evidence  establishes 
her  guilt  beyond  a  reasonable  doubt. 
What  is  a  reasonable  doubt? 

A  verdict  of  guilty  can  never  be  re- 
turned without  convincing  evidence. 
The  law  is  too  humane  to  demand  a  con- 
viction while  a  rational  doubt  remains 
in  the  minds  of  a  jury.  You  will  be 
justified  and  are  required  to  consider  a 
reasonable  doubt  as  existing,  if  the  ma- 
terial facts,  without  which  guilt  cannot 
be  established,  may  be  fairly  reconciled 
with  innocence.  In  human  affairs,  ab- 
solute certainty  is  not  always  attainable. 
From  the  nature  of  things,  reasonable 
certainty  is  all  that  can  be  attained  on 
many  subjects. 

When  a  full  and  candid  consideration 
of  the  evidence  produces  a  conviction  of 
gfuilt,  and  satisfies  the  mind  to  a  reason- 
able certainty,  a  mere  captious  or  in- 
geni9us  artificial  doubt  is  of  no  avail. 

You  must  look  then  to  all  the  evi- 
dence, and  if  that  satisfies  you  of  the  de- 
ffindant's  guilt,  you  must  say  so. 

But  if  you  are  not  fully  satisfied,  but 
find  only  that  there  are  strong  probabili- 
ties of  guilt,  the  only  safe  course  is  to 
acquit. 

If  from  a  full  consideration  of  all  of 
the  testimony  given  by  the  state  and  the 
defendant  on  the  subject  of  the  conspir- 
acy claimed  by  the  state  to  have  been 
entered  into  by  and  between  Mrs.  Snell 
and  Wiggins,  you  are  satisfied  beyond  a 
reasonable  doubt  that  Mrs.  Snell  advised, 
or  hired,  or  incited,  or  commanded,  or 
counseled  said  Wiggins  in  such  man- 
ner as  to  influence  him  or  cause  him, 
Wiggins,  to  procure  or  bring  about  the 
shooting  of  said  Mackey,  then  whatever 
was  done  or  said  by  Wiggins  and  Brown 
in  furtherance  of  that  conspiracy,  would, 
in  law,  be  the  act  and  declaration  of  Mrs. 
Sne'l,  and  testimony  tending  to  show 
what  was  done  by  Wiggins  and  Brown 
in  the  carrying  out  of  that  con^ipiracy, 
and  as  tending  to  show  that  Wiggins 
procured  Brown  to  shoot  Mackey,  if  he 
did  shoot  him,  may  be  considered  by  you 
as  bearing  upon  the  question  of  the 
guilt  or  innocence  of  the  defendant. 


You  will  determine  from  the  evidence 
whether  or  not  Brown  shot  Mackey  on 
or  about  November  20,  1893,.  in  Wayne 
county,  Ohio. 

If  Brown  shot  Mackey,  did  Wiggins 
procure  or  cause  him  to  do  it  ?  Did  Mrs. 
Snell  procure  Wiggins  to  cause  Mackey 
to  be  shot  ? 

In  determining  whether  Mrs.  Snell 
procured  Wiggins  to  cause  Mackey  ta 
be  shot,  you  will  inquire  what  motive,  if 
any,  she  had  in  wanting  Mackey  shot 
Had  she  a  divorce  suit  pending  with  her 
husband,  brought  by  Jacob  Snell  against 
her  and  Wiggins?  What  relations,  if 
any,  did  Wiggins  sustain  to  her  ?  Was 
Wiggins  charged  in  that  divorce  stit 
with  improper  relations  with  her  ?  Did 
Mrs.  Snell  believe  Mackey  was  an 
important  witness  against  her  in  that 
cause?  Was  Mackey's  life  insured  in 
such  manner  that  Mrs.  Snell  believed 
she  would  be  the  beneficiary  in  case  of 
Mackey's  death,  or  did  she  cause  Mack- 
ey-s  life  to  be  insured  for  the  benefit  of 
her  daughter,  Mrs.  Mackey,  and  did  she 
cause  the  policy  to  be  assigned  to  her  so 
that  she  might  take  care  of  it  for  her 
daughter? 

Was  she  simply,  as  she  claims,  on  un- 
friendly relations  with  Mackey  because 
he  married  her  daughter?  Had  she  on 
that  account  disinheritedi  her  daughter? 
Did  she  afterwards  relent  and  conclude 
to  make  provision  for  her  daughter  by 
causing  the  policy  of  insurance  to 
be  issued  on  Mackey's  life  ?  Was  that 
policy  taken  out  in  good  faith  for  the 
benefit  of  her  daughter  ? 

Certain  documentary  evidence  was  in- 
troduced on  the  part  of  the  state.  The 
petition  of  Jacob  Snell  against  his  wife 
and  others  for  divorce,  alimony,  and  an 
injunction  to  prevent  the  disposal  or  in- 
cumbrance of  his  wife's  property,  was 
allowed  to  go  to  the  jur>-  for  two  pur- 
poses only ;  the  one  as  tending  to  showr 
the  fact  that  such  an  action  was  pending 
between  them  at  the  time  this  alleged 
crime  was  committed — the  other  as  tend- 
ing to  show  the  grounds  for  the  action 
as  stated  in  the  petition,  but  you  will 
not  consider  it  as  any  evidence  of  the 
truth  ot  the  statements  contained  in  it. 

Also  a  petition  of  Mackey  against 
Mrs.   Spell,    Wiggins  and  Brown,  thai 
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v^as  admitted  to  show  the  pendency  of 
that  action,  and  what  was  claimed  as  the 
g:rounds  of  the  action,  and  that  may  be 
considered  by  yon  only  as  tending  to 
show  the  pendency  of  such  action,  and 
the  pfTounds  thereof,  as  set  forth  in  the 
petition. 

Also  the  petition  in  thfe  case  of  Mrs. 
Snell  against  her  husband,  Wiggins  and 
Mackey,  and  this  was  admitted  as  tend- 
ing to  show  the  claim  she  made  against 
them,  but  not  as  evidence  of  the  truth 
of  the  claim. 

^he  state  claims  that  this  action  of 
Mrs.  Snell  against  her  husband,  Mackey 
and  Wiggins,  was  a  mere  pretense,  hav- 
ing no  real  ground  for  action  in  it,  but 
brought  for  the  purpose  of  forming  the 
basis  of  a  settlement  on  her  part  with 
Mackey,  whereby  she  was  to  convey 
certain  property  to  Mrs.  Mhckey,  and 
thereby  bring  about  a  reconciliation  be- 
tween herself  and  Mackey. 

Also  the  paper  purporting  to  contain 
the  terms  of  a  settlement  between  Mrs. 
Snell  and  Mackey,  and  a  deed  to  Mrs. 
Mackey  for  certain  property  has  been 
offered  in  evidence.  These  papers  must 
not  be  considered  by  you  for  the  purpose 
of  in  any  way  contradicting  or  impeach- 
ing the  testimony  of  Mackey.  but  only 
as  tending  to  throw  light  on  the  conduct 
of  the  defendant,  Mrs  Snell,  as  bearing 
upon  her  guilt  or  innocence  of  the 
offense  charged  in  this  indictment. 

You  will  determine  what  weight  they 
should  have.  Certain  letters  and  tele- 
grams have  been  admitted  in  evidence. 
You  will  give  to  them  such  weight  as  you 
believe  they  are  entitled  to  in  the  deter- 
mination of  the  guilt  or  innocence  of  the 
defendant.  The  policy  of  insurance  I 
have  mentioned. on  the  life  of  Mackey  in 
favor  of  his  wife,  and  the  assignment  or 
transfer  of  the  same  to  the  defendant,  are 
al.so  in  evidence.  Also  the  transcript  of 
the  case  of  Wiggins  against  Martin  is  in 
evidence. 

I  want  to  call  your  attention  to  the 
testimony  of  Doctor  W.  Brown,  who  was 
jointly  indicted'  with  the  defendant  and 
Wiggins. 

He  testified  that  he  did  the  sliooting  of 
Mackey,  and  he  is  now  serving  a  term' in 
the  penitentiary  of  the  stat^  for  the  part 
he  took  in  that  transaction.  He  admits 
and  testifies  that  he  was  an    accomplice 


in  the  commission  of  that  crime.  I  call 
attention  to  his  testimony  for  the  pur- 
]>o.se  of  saying  that  the  testimony  of  an 
accomplice  in  crime  should  be  very 
cautiously  received  and  should  be  sus- 
piciously scrutinized  by  the  jury.  It 
would  be  unsafe  to  convict  the  defend- 
ant upon  the  uncorroborated  testimony 
of  Brown,  as  to  any  fact  necessary  to  be 
proved  to  establish  the  guilt  of  the  de- 
fendant. Does  the  testimony  of  other 
witnesses  corroborate  him  ?  Do  the  cir- 
cumstances proven  in  the  case  corrolx)r- 
ate  him  ? 

You  will  determine  in  the  light  of  all 
the  testimony,  and  ci«Himstances  in  the 
case,  what  weight  should  be  given  to  his 
testimony.  In  the  li«^ht  of  all  of  the 
testimony  on  the  subject  determine 
whether  Brown  shot  Mackey,  and  if  he 
did  shoot  him,  with  what  intent  did  he 
do  so?  Was  it  with  Intent  to  kill  him  or 
to  wi'Und  him  ? 

In  determining  the  question  as  to 
whether  Wiggins  procured  Brown  to 
shoot  Mackey,  you  will  ascertain  from 
the  testimony  what  Wiggins  did,  if  any- 
thing, in  furtherance  of  the  commission 
of  the  crime,  and  in  this  connection  you 
should  consider  what  efforts  he  made, 
if  any,  to  procure  others  to  commit  the 
same  offense.  Did  he  send  Shaffer  from 
Indiana  to  commit  the  crime  ?  Did  he 
furnish  Brown  a  vial  of  poison  with 
which  to  poison  Mackey  ?  Did  he  furn- 
ish the  revolver  to  Brown  with  which 
the  shooting  was  done?  Did  he  accom- 
pany Brown  part  of  the  way  from  In- 
diana to  where  the  shooting  was  done? 

iprom  all  that  he  said,  and  all  that  he 
did,  as  shown  by  the  testimony,  you  will 
determine  whether  or  not  he  procured  or 
caused  Brown  to  shoot  Mackey. 

Any  declaration  or  statement  of  the 
defendant,  Mrs.  Snell,  which  has  been 
admitted  in  evidence,  should  be  received 
by  you  with  caution,  and  should  be  Care- 
fully scrutinized,  Jest  the  language  of 
the  witness  be  substituted  for  that  of  the 
defendant,  and  for  the  further  reason  that 
they  may  have  been  imperfectly  heard, 
defectively  rememl>ered,  or  inaccurately 
related  by  the  witness  detailing  the  same. 

I  should  also  call  your  attention  to  the 
fact  that  certain  testimony  has  been 
given  tending  to  show  that  the  defend- 
ant and  Wiggins  sustained  adulterous  re- 
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lations  with  each  other, — I  will  say  in 
relation  to  this  that  even  though  ,the 
proof  sliould  satisfy  yon  beyond  a 
reasonable  doubt  that  she  and  Wiggin.< 
did  sustain  such  relations  with  each  other, 
— this  would  not  justify  you  in  findin^if 
the  defendsint  guilty  of  the  crtnie  with 
which  she  stands  charge<l  in  the  indict- 
ment, unless  the  proof  further  satisfies 
you  l)eyond  the  existence  of  a  reasonable' 
doubt,  that  she  is  guilty  of  the  offense  of 
procuring;  either  directly  or  through  the 
instrumentality  of  James  C.  Wiggins, 
the  shooting  of  William  A.  Mackey  by 
I>octor  W.  Brown,  in  the  manner  and 
form  set  out  in  the  indictment. 

In  this  case  the  state  seeks  to  estab- 
lish the  fact  of  conspiracy  again.st  the 
defendant,  by  what  is  known  as  circum- 
stanial  evidence.  Circumstantial  evi- 
dence is  admissible  under  our  law  to 
prove  the  guilt  of  the  defendant,  but 
this  kind  of  evidence  can  only  ^be  con- 
clusive where  every  necessary  link  in  the 
chain  of  circumstances  from  which  the 
deduction  of  guilt  is  sought  to  be  drawn, 
is  proved  beyond  the  existence  of  a 
reasonable  doubt ;  and  if  any  fact  or  cir- 
cumstance in  the  case  necessary  to  be 
pj-oved  in  order  to  draw  the  deduction  or 
inference  of  guilt  against  the  defendant 
is  not  proved  beyond  the  existence  of  a 
reasonable  doubt,  then  the  jury  would 
not  be  justified  in  returning  a  verdict  of 
guilty  ;  for  where  the  circumstances  are 
reconcilable  upon  the  theory  of  the 
accused's  innocence,  or  where  there  are 
not  sufficient  facts  proved  beyond  the 
existence  of  a  reasonable  doubt  fr>m 
which  the  jury  may  safely  ^draw  the  in- 
ference of  guilt,  the  only  prudent  course 
to  pursue  would  l>c  to  acquit  the  defend- 
ant. 

No  inference  can  1^  drawn  against  the 
defendant  in  this  case  from  the  fact  that 
the  court  permitted  the  acts  and  declara- 
tions of  the  alleged  co-conspirators  of 
this  <lefcndant,  done  and  said  in  her 
absence,  to  be  given  in  evidence  against 
her.  The  only  efTect  of  this  action  of 
tile  court  is  to  make  the  fact  of  conspir- 
nry  a  necessary  ingredient  in  the  crime 
ehar£»ed  against  the  defendant  in  the, in- 
dictment, and  before  you  can  convict  her 
of  the  ofl'ense  \yitli  which  she  stands 
charge*!,  yon  must  find  inde|)endent 
and  nninnuenee<l  by  any  finding  of  the 


court  in  this  case,  the  fact  of  conspiracy 
to  commit  the  offense  charged  in  the  in- 
dictment, and  this  you  must  find  beyond 
the  existence  of  a  reasonable  doubt 

The  state  claims  that  the  circumstance 
relied  on  by  it  to  establish  the  guilt  of 
the  defendant  are  not  reconcilable  on 
any  other  theory  than  that  of  the  jjwilt 
of  the  defendant,  and  it  claims  that  each 
and  every  circumstance  is  reconcilable  on 
the  theory  of  the  guilt  of  the  defendant 

The  defendant  claims  that  each  and 
every  circumstance  claimed  by  the  state 
to  show  the  guilt  of  the  defendant,  is 
reconcilable  with  her  innocence,  that  her 
acts  and  cteclarations,  her  '  letters  and 
telegrams,  all  related  to  business  trans- 
actions, and  to  nothing  else. 

That  the  telegrams  claimed  by  the  state 
to  be  in  cypher,  she  claims  meant  what 
they  said,  that  when  she  said  **proceed 
east  of  here"  she  meant  to  proceed  east 
to  some  little  town  and  take  care  of  some 
claim  for  which  she  was  liable  with 
Wiggins  for  the  care  of  a  horse ;  aii^  so 
with  the  others,  that  they  related  to  real 
business  transactions  and  had  no  rel- 
evancy to  the  shooting  of  Mackey  or 
the  commission  of  any  Other  criminal 
act. 

You  will  have  all  of  these  letters  and 
telegram^  with  you  in  your  jury  room, 
and  you  should  read  them,  and  in  the 
light  of  the  testimony  and  the  circum- 
stances in  evidence  determine  the  mean- 
ing the  parties  intended  to  convey  to 
each  other  thereby,  and  give  to  them 
such  weight  as  ^  they  should  have  in 
the  determination  of  the  guilt  or  inno- 
cence of*  the  defendaht. 

Testimony  has  been  introduced  on  the 
part  of  the  defendant  tending  to  show 
that  before  the  alleged  commission  of 
the  ofiFense  charged  in  the  indictment  she 
sustained  a  good  character  for  peace. 
quietness  and  morality.  You  will  con 
sider  this  testimony  bearing  on  the  de- 
fendant's good  character  in  these  respects 
as  you  consider  other  evidence  in  the 
case,  and  give  it  such  weight  and  only 
such  weight,  as  you  believe  it  should 
have  in  the  determination  of  the  guilt 
or  innocence  of  the  defendant. 

Testimony  has  been  introduced  tend- 
ing to  impeach  the  general  reputation  of 
the  witness  Charles  Hizer  for  tnith  and 
veracity,  and  also  tending  to  show  tlut 
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liis  general  reputation  for  truth  is  good. 

I  will  say  to  you  iliat  if  you  believe 
said  witness  knowingly  testified  falsely, 
to  a  material  fact,  you  are  at  li1x;rty  to 
di^scard  his  testimony  altogether ;  but 
the  credibility  of  witnesses  is  a  subject 
for  your  consideration  and  decision,  and 
you  should  give  the  testimony  of  eiK:h 
witness  such  weight,  and  only  such 
weight,  as  you  think  it  deserves. 

In  determining  what  weight  to  give 
to  the  testimony  of  Charles  Hizer  you 
will  take  into  the  account  his  age,  his 
appearance  on  the  witness  stand,  his 
manner  of  testifying,  the  character  of 
the  persons  called  to  testify  against  his 
general  reputation  lor  truth,  the  charac- 
ter of  the  persons  called  to  sustain  him, 
the  means  that  they  all  had  of  informa- 
tion on  the  subject  of  his  truthfulness, 
and  from  all  of  it,  determine  what 
weight  should  be  given  to  his  testimony. 

Some  testimoi^y  was  admitted  tending 
to  show  the  physical  and  mental  condi- 
tion of  the  defendant  during  the  period 
when  the  state  claims  that  she-  was  en- 
gageil  in  the  conspiracy  to  procure  the 
shooting  of  Mackey.  Counsel  for  the 
defendant  stated  during  the  argument 
tliat  they  do  not  claim  that  during  said 
period  she  was  insane,  or  tliat  she  was 
in  such  mental  condition  as  that  she  did 
not  know  right  from  wrong:  I  will 
Iherofore  say  to  you  that  you  need  not 
consider  that  testimony  given  on  ,the 
subject  of  her  mental  condition  for  any 
purpose. 

Such  testimony  is  only  admissible  as 
tending  to  establish  the  defense  of  in- 
sanity, and  as  the  defendant  does  not 
claim  that  she  was  insane,  or  that  she 
did  not  know  right  from  wrong  at  the 
time  the  alleged  conspiracy  is  claimed  to 
have  been  made,  and  carried  out,  you 
will  therefore  give  the  question  of  her 
mental  condition  no  consideration,  but 
confine  your  investigations  as  to  whether 
or  not  she  is  guilty  of  the  crime  charged 
against  her  in  the  indictment. 

In  this  case  the  state  has  introduced 
evidence  tending  to  show  that  the  de- 
fendant in  the  spring  of  1893,  secured  a 
policy  for  $10,000  up<m  the  Hfe  of  Wil- 
liam A.  Mackey  in  favor  of  her  daughter 
as  beneficiary,  and  that  she  thereafter 
caused  the  same  to  be  transferred  by  her 
daughter  to  her     This  the  state  claims, 


is  a  criminating  circumstance  and  fur- 
nishes at  least  one  of  the  motives  which 
it  claims  actuated  the  dulendant  in  the 
commis.sion  of  the  alleged  offense.  The 
defendant  on  the  contrary,  has  intro- 
duced testimony  tending  to  show  that  in 
the  taking  out  of  said  life  insurance  pol- 
icy upon  the  life  of  said  William  A. 
Mackey,  and  in  having  it  transferred  to 
herself,  she  acted  in  good  faith  and  with 
the  sole  intention  and  purpose  of  provid- 
ing for  her  daughter,  Mrs.  Clara  Mackey. 
in  case  of  the  death  of  said  William  A. 
Mackey  before  that  of  the  said  Clara 
Mackey. 

I  will  say  to  you  as  a  matter  of  law, 
if  you  find  from  the  evidence  introduced 
upon  that  subject  that  the  defendant  did 
act  in  good  faith  in  taking  out  the  said 
policy  of  insurance  upon  the  life  of  said 
William  A,  Mackey,  and  in  having  the 
policy  .transferred  to  herself,  that  then 
and  in  that  event  her  acts  in  so  doing 
could  not'  furnish  -any  motive  for  the 
commission  ef  •  the  offense  charged 
against  the  defendant  in  the  indictment, 
and  in  that  event  you  should  not  con- 
sider the  conduct  of  the  defendant  in 
taking  out  said  life  insurance  upon  the 
life  of  said  William  A.  Mackey  and  hav- 
ing it  transferred  to  herself,  in  determin-. 
ing  the  issue  as  to  whether  or  not  the 
defendant  is  guilty  of  the  offense  with 
which  she  stands  charged  in  the  indict- 
ment. '  You  will  determine  how  this  is 
from  the  proof. 

As  I  have  said,  you  will  have  ail  of 
the  pajpers,  letters  and  telegrams  that 
have- been  offered  in  .'evidence  with  you 
in  your  jury  room.  They  are  all  proper 
items  of  evidence  to'  be  considered  by 
you  along  with  the  other  testimony  in 
the  case. 

The  paper  purporting  to  con^tain  the 
terms  of  a  settlement  between  Mackey 
and  Mrs.  Snell  will,  be  before  you.  If 
actions  were  pending  in  jg;ood  faith  be- 
tween said  parties,  and  were  in  goqd 
faith  settled  between  them,  as  set  forth 
in  that  paper  and  nothing  more  was 
don^  or  intended  to  be  done  or  accom- 
plished by  that  so-called  settlement,  then, 
such  paper  would  not  be  evidence  of 
any  statement  or  confession  against  the 
defendant.  You  will  determine  how  this 
is  from  the  evidence  and  circumstances 
in  the  case. 
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You  are  the  sole  judges  of  the  facts. 
The  court  caiiuot  determine  the  facts  for 
you,  and  I  have  purposely  avoided  going 
over  the  testimony  in  detail,  upon  either 
side.  You  will  remember  it  all,  weight 
it  all,  consider  and  apply  it  all,  and  from 
it  all  determine  the  guilt  or  innocence  of 
the  defendant. 

If,  in  the  determination  of  the  many 
legal  questions  which  have  arisen  during 
the  trial,  I  have  been  unfortunate  enough 
to  have  seemed  to  lean  toward  one  side 
or  the  other,  this  should  have  no  possible 
effect  on  your  minds  in  reaching  a  con- 
clusion from  the  evidence. 

You  will  receive  what  I  have  said  to 
you  as  the  law  of  the  case,  as  such ;  and 
from  the  testimony,  in  the  light  of  these 
instructions,  determine  the  question 
whether  the  defendant  is  or  is  not  guilty 
of  the  crime  charged  in  the  indictment. 

If  you  find  from  the  testimony,  in  the 
light  of  these  instructions,  beyond  a  rea- 
sonable doubt,  as  I  have  defined  reason- 
able doubt — 

Ftrsi— That  the  defendant,  Sarah 
Snell,  advised,  or  hired,  or  incited,  or 
commanded,  or  counseled,  said  Wiggins 
so  as  to  have  been  effective  in  influenc- 
ing or  causing  him  to  procure  or  bring 
about  the  shooting  of  said  Mackey  by 
Doctor  W.  Brown. 

Secotid — That  such  shooting  was  done 
unlawfully,  purposely  and  maliciously. 

Third — That  such  shooting  was  done 
with  fntent  to  kilt  said  Mackey;  and 

Fourth — That  such  shooting  was  done 
in  Wayne  county,  in  the  state  of  Ohio, 
it  will  be  your  duty  to  find  the  defend- 
ant guilty  as  she  stands, charged  in  the 
first  count  in  the  indictment,  and  not 
guilty  as  she  stands  charged  in  the  sec- 
ond count  in  the  indictment. 

But  if  you  should  fail  to  find  any  one 
or  more  of  these  propositic^ns  in  favor 
of  the  state,  then  your  verdict  should  he 
not  guilty — unless  you  should  find  the 
other  propositions  in  favor  of  the  state, 
and  that  the  shooting  was  done  with  in- 
tent to  wound,  and  was  not  done  with 
intent  to  kill;  in  that  event  you  should 
find  the  defendant  not  guilty  as  she 
stands  charged  in  the  first  count  in  the 
indictment,  but  guilty  as  she  stands 
charged  in  the  second  count  in  the  in- 
dictment. 


If  you  find  tlie  defendant  not  guilty 
of  either  shooting  with  intent  to  kill  or 
with  intent  to  wound,  you  will  relnm 
your  verdict  of  not  guilty'. 

Gentlemen,  you  have  listened  ver)- 
patiently  to  this  long  trial.  The  case  ij^ 
an  imiK>rtant  ^  one — ^important  ta  tht 
state,  and  important  to  the  defendant. 
It  has  been  very  carefully  and  ably  tried 
and  argued  on  b6th  sides,  and  it  now  re- 
mains for  you,  aided  as  you  are  by  the 
arguments  of  counsel,  from  the  testi- 
mony in  the  light  of  the  instructioas  I 
have  given  you,  to  determine  the  guilt 
or  innocence  of  the  defendant,  Mri. 
Snell. 

I  trust  and  have  every  reason  to  be- 
lieve,, that  you  will  give  this  case  that 
just,  patient,  careful  and  impartial  con- 
sideration its  importance  demands.  If 
the  defendant  is  guilty,  say  so  by  your 
verdict.  If  she  is  not  guilty,  say  so  by 
your  verdict. 

You  will  do  your  duty  in  the  light  of 
the  evidence  and  the  law  irrespective  of 
the  consequences  either  to  the  state  or 
to  the  defendant. 

Ross  IV,  Funk,  ProseaUing  Attarwy, 
A,  D,  Metz,  Geo,  WiUy,  for  State. 

Judge  IV,  R.  Day,  H.  W,  Haricr.  S. 
A.  Eason,  for  Defendant. 


SUPREMB  COURT  OF  OHIO. 
Official  Record  of  Proceedings. 


New  Caaea. 

Causes  filed  in  the  supreme  court  of  Ohio 
since  August  28,  1895  : 

4697.  M.  H.  Newuiau  ct  al.  v.  Jane  Johnson, 
adnix.,  ct  al.  Error  to  the  circuit  court  of 
Adams  county.    Geo.  W.  Pettit 

4698.  Phillip  Reeg  v.  Leslie  M.  Mann.  Error 
to  the  circuit  court  of  Scioto  county.  Bannon 
&  Bannon;  N.  W.  Evans,  D.  Livingstone, 

August  Herrmann  et  al.  v.  The  Stale  oi  Ohio 
ex  rel.  James  Cooper.  Motion  for  leave  to  «< 
petition  in  error  to  the  court  of  connnon 
pleas  of  Hamilton  connty.  CorpohUion  coun- 
sel :  J.  C.  McDiarmid. 

4699.  WUliam  A.  Ogden  et  al.  v.  Sarah  Jaof 
Darby.  Error  to  the  circuit  court  of  Hardin 
county.  Geo.  E.  Craine,  W.  P.  Henderson. 
Henry  J.  May. 

'4700.  James  Ross,  shff.,  v.  John  B.  WiHet 
Error  to  the  circuit'court  of  Franklin  countv 
Henry  M.  BuUer,  J.  W.Mooney;  J.  V.Lee, ^ 
T.  Ramsey. 
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COMUUNICATIONS  SOLICITED. 

ConiribHtioftSf  items  of  news  about  courts 
judges  antf  lawyers;  queries  or  cofnments; 
criticisms  on  various  law  questions;  addresses 
on  legal  topics,  or  discussions  upon  points  of 
interest y  as  well  as  important  decisions ^  are 
^solicited  from  members  of  the  bar  and  those 
interested  in  legal  proceedings. 


A  peculiar  situation  has  arisen  in  the  settle- 
ment of  the  afifairs  of  the  'Commercial  Bank  at 
Cincinnati.  Judge  McNeil,  of  the  insolvency 
court,  removed  Wm.  H.  Campbell  from  the  trus- 
teeship of  the  bank,  and  it  is  stated  that  Camp- 
bell will  go  to  the  upper  courts  on  both  appeal 


and  error.  By  such  proceedings,  whatever  the 
outcome  may  be,  he  may  be  enabled  to  remain 
in  his  position,  pending  the  final  decision, 
which  may  be  five  years  hence. 

The  long  and  vigorous  contest  for  the  Re- 
publican nomination  for  circuit  judgeship,  in 
the  eighth  judicial  district,  it  was  supposed 
would  close  with  toe  holdiiijc  of  the  conven- 
tion at-Cieveland,  on  Thursday,  but  it  did  not. 
The  situation  is  now  more  complicated  than 
before.  Judge  J.  M.  Jones  of  Cleveland,  and 
Judge  U.  L.  Marvin  of  Akron,  were  both  noxiii- 
nated  to  fill  one  vacancy.  There  werie  two 
chairmen  holding  conventions  in  the  same  hall, 
at  the  same  time,  each  ignorinj^  the  other,  and 
each  making  its  own  notnitiation.  The  diffi- 
culty arises  frciiii  the  attita  Ic  of  Cuyaho^ra 
county.  The  county  conveiuion,  which  met  in 
June,  directed  the  selection  o'i  tlelegates  to  the 
judicial  convention,  the  date  of  which  had  not 
yet  been  fixed.  The  delej^ales  were  selected 
and  announced.  Later  the  judicial  committee, 
composed  of  two  attorneys,  appointed  a  com- 
mittee of  iten  to  select  de  egates,  and  another 
set  was  chosen.  Kach  insisted  that  it  was  the 
rightful  delegation,  and  took  part  in  the  con- 
vention. Tlie  settlement  of  the  matter  is 
liable  to  be  a  lengthy  affair,  and  it  may  require 
a  decision  of  the  courts  to  determine  who  is 
the  rightful  nominee. 


CONSTITUTIONAL  LAW. 
Trial  for  Larceny— Conviction  6f  Embezzlement. 

In  Howland  v.  Slate^  decided  in  the 
supreme  court  of  New  Jersey  in  July, 
1895  (32  Atl.  R.,  257),  the  tcUowing  'is 
the  oflScial  syllabus : 

'*The  provision  in  section  56  of  the  criminal 
procedure  act  that,  upon  the  trial  of  an  indict- 
ment for  larceny,  the  jur>'  may  return  a  verdict 
of  guilty  of  embezzicment,  contravenes  article 
1,  section  8  of  the  state  constitution,  providing 
that  in  all  criminal  prosecutio;is  the  accused 
shall  have  the  right  to  be  informed  of  the 
nature  and  cause  ol  the  accusition." 

The  court  said :  "The  defendant  was 
indicted  for  the  larceny  of  a  check.  He 
was  convicted  of  embezzlement.  The 
facts  proved  were  these  :  The  check  was 
payable  to  one  Frank  Benson.  Benson 
took  the  check  to  the  store  of  one  Levy, 
and,  after  indorsing  the  check,  left  it  with 
Levy's  son.  He  was  to  call  the  next 
morning,  and  get  the  cash  for  the  check. 
Young  Levy  placed  the  check  in  a  safe 
standing  in  the  store.  Howland,  the 
defendant,  was  in  the  store  at  the  time. 
Some  words  passed  between    HowJand 
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and  young  Levy  in  respect  to  Rowland's 
ability  to  open  the  safe.  Levy  told  him 
that,  if  he  could  open  the  safe,  he  could 
have  the  check.  Rowland  tried  and 
succeeded,  and  took  the  check  out  of  the 
safe.  Young  Levy  made  a  grab  for  the 
check,  but  Rowland  passed  out  of  the 
store,  having  it  in  his  possession.  He 
afterwards  cashed  it.  The  court  in  charg- 
ing the  jury,  proceeded  to  define  what 
constituted  larceny,  and  also  what  con- 
stituted embezzlement,  and  told  the  jury 
that,  under  the  indictment,  a  conviction 
could  be  returned  either  for  larceny  or 
for  embezzlement.  The  question  was 
left  to  the  jur\'  whether  the  defendant 
believeji,  when  he  took  the  check  from 
Levy's  store,  that  it  belonged  to  him,  or 
whether  he  understood  that  the  propo- 
sition that,  if  he  could  open  the  safe,  he 
could  have  the  check,  was  made  in  the 
way  of  a  joke.  As  already  observed  the 
jury  convicted  the  plaihtiff  in  error 
of  embezzlement. 

I  do  not  see  how  this  verdict  is  fo  be 
supported.  It  seems  entirely  clear  that 
defendant  wa.s  guilty  cf  larceny,  or  he 
was  guilty  of  nothing.  If  he  thought 
that  he  was  entitled  to  the  check,  neither 
his  asportation  nor  conversion  was  crim- 
inal. If,  on  the  other  hand,  he  had  no 
legal  right  to  take  the  check  away  with 
him,  and  he  knew  he  had  no  such  right, 
and  yet  cashed  it,  he  was  gniltyof  appro- 
priating to  his  own  use  property  which 
lie  knew  he  had  unlawfully  taken ;  and 
that  is  larceny  ( Ra^,  v.  Riiry,  1  Dears., 
Gr.  Cas.,  149 ;  Com.  v.  W/iifc.  11  Gush., 
488;  People  v.  Gz//,  1  Denio,  120;  2 
Bish.,  Gr.  Law.  sec.  839).  But  if  there 
were  doubts  in  respect  to  this,  it  is  quite 
manifest  that  nothing  in  the  facts  brought 
tlie  conduct  of  the  defendant  within  any 
of  the  .statutes  relating  to  embezzlement. 
This  misdemeanor,  under  our  statutes,  is 
only  committable  by  one  to  whom  prop- 
erly conies  or  is  intrusted  as  servant, 
agent,  bailee,  factor,  trustee,  tenant  or 
officer  (Revision,  Grimes  Act,  sees.  148, 
153,  159-162,  165,  166  and  169).  The 
defendant  stood  in  none  of  these  rela- 
tions to  the  owner  or  pOvSsessor  of  the 
check.  Besides,  the  charge  upon  this 
branch  of  the  case  was  too  broad.  The 
jur>'  was  told,  in  general  terms,  that  em- 
be/ziement  consisted  in  the  fraudulent 
apy»ropriation  by  one  of  the  property   of 


another,  intrusted  in  his  care  as  servant. 
bailee  or  otherwise.  The  use  of  the 
words  *or  otherwise'  was  inaccurate,  and 
failed  to  define  the  crime.  So,  assuming 
that  it  was  permissible  to  so  convict  up- 
on proof  of  the  appropriate  facts  to  fix 
upon  the  delendant  the  crime  of  embez- 
zlement, this  conviction  cannot  stand 

But  there   is  a  more  radical  objection 
to  this  conviction.     As  already  observed, 
the  defendant  was  indicted  for  larceny. 
He  was  convicted  of  embezzling.    Such 
a  result  at  common  law  w*as   impossible. 
But  the  legislature  of  this   state,  follow- 
ing, in  some  respects,  English  legislation, 
has  attempted  to  legalize  this  course  of 
procedure.     In  section  56   of  the  crimi- 
nal procedure  act  (Revision,  p.  277)  it  is 
provided,  inter  alia  that  if,  upon  the  trial 
of  anj^  person   indicted   for   larceny,  it 
shall  be  proved  that  he  took  the  propeny 
in    question   in   such   a    manner   as  to 
amount  in  law  to  embezzlement,  he  sfaali 
not  by  reason  thereof  be  entitled  to  be 
acquitted,  but  the  jury  shall  be  at  hberty 
to  return  as  their  verdict  that  such  per- 
son is  not  guilty  of  larceny,  but  is  guilty 
of  embezzlement.     This  legislation  was 
before  this  court  in  the   case  .of  Hager- 
man  v.  State  (54  N.  J.  Law,  104.  23  All . 
357).     It  was  propounded   in   that  case 
whether,  upon  an  indictment  for  obtain- 
ing property  by  false  pretenses,  there  could 
be   a  conviction   for   larceny :  the  san^e 
section   empowering   the  jur>'  to  return 
such  a  verdict  upon  such  an  indictment. 
The  query  was  whether  this  legislation 
did  not  run  counter  to  the  constitutional 
guaranty  that  in  all  criminal  prosecutions 
the  accused  shall  havtf  the  right  to  be 
informed   of    the  nature   and  cause  of  , 
the  accusation  (Const,  art.  1,  sec.  8).   l^ 
was  not  essential  in   that   case  that  the 
question  should  be  answered,  but  it  -s 
not  doubtful  what  the  answer  jnust  have 
been  had  the  question  been  pressed  lor  a  • 
solution.     But   one  answer  can  be  rt-  i 
turned.     The  words  of  the  constitution  j 
are    plain.     They   need  no  ^^Y^^'^'^^^-  I 
Their  application  to  a  conditionof  affairs 
like  the  present  is  unmistakable.  Jbe 
defendant  is  indicted  for  stealing,    p^ 
jury  say  that  he  is  not  guilt)'  of  stealmg. 
but  he  did  commit  a  statutory  misde- 
meanor known  as  *embezzlement    ^ 
that  other  offense  he  was  not  accused  at 
all,  and,  of  course,  he  was  not  informed 
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of  the  nature  and  cause  of  the  accusation. 
The  judgment  is  reversed." 


NEGLIGENCE  OF  BAILEE. 

In  Price  v.  Alabama  State  Fair^  de- 
cided by  the  supreme  court  of  Alabama, 
in  April,  1896  (17  S.  R..  449).  which  was 
an  action  against  a  corporation  for  the 
value  of  a  picture  lost  by  it  while  en- 
gaged in  carr\-ing  on  a  public  fair,  it  ap- 
peared that  the  article  had  been  shipped 
by  plaintiff  upon  invitation  of  defendant, 
issued  in  pursuance  of  its  general  pur- 
pose to  increase  its  receipts,  and  upon  a 
contract  that  when  the  purpose  had  been 
accomplished  the  picture  would  be  re- 
turned. It  was  lost  after  the  close  of 
the  exhibition,  and  it  was  held  that  de- 
fendant was  liable  for  such  loss. 

The  court  said,  in  part:  "When  the 
objects  and  purposes  of  the  parties  to  the 
present  transaction  are  considered,  its 
real  tiature  and  character,  nor  the  rela- 
tions of  the  parties,  can  be  misappre- 
hended. The  defendant  proposed  to  con- 
duct a  general  fair  or  exposition,  such  as 
is  now  frequent  and  customary,  not  for 
the  purpose,  as  in  other  countries  ^nd 
times,  of  gathering  buyers  and  sellers  of 
merchandise,  but  which,  because  of  the 
variety  of  the  thing.!>  to  Idc  exposed  to  the 
view  of  visitors,  would  attract  public  at- 
tention, inducing  a  large  number  of  vis 
itors,  who  would  pay  the  required  charge 
for  admission.  The  feature  of  competi- 
tive-exhibiton  was  introduced  to  increase 
the  number  and  improve  the  character  of 
the  things  or  articles  intrusted  to  the  de- 
fendant for  exhibition.  The  defendant 
was  moved  by  the  benefits  it  supposed 
would  accrue  to  it,  and  one  of  these  bene- 
fits was  the  reward  or  recompense  to  be  de- 
rived from  the  pecuniary  receipts  from 
visitors.  The  plaintiff  was  moved  by  the 
possibility  that  a  premium  would  be 
^  awarded  to  hef  pairiting,  as  a  v/ork  of 
skill  and  art  and  the  gratification  there- 
by afforded  her.  Each  party  was  sub- 
.  jected  to  detriment  and  inconvenience, 
not  incurred  as  matter  of  favor,  or  grat- 
uitously, but  in  anticipation  of  benefits 
which  might  accrue.  The  general  rule 
is  that  if  a  bailee  of  goods,  answerable 
only  fur  losses  occurring  from  his  negli- 
gence, on  demand  made,  fails  to  redeliver 
them  or  does  not  account  for  a  failure  to 
make  delivery,  prima  facie,   negligence 


will  be  imputed  to  him,  and  the  burden 
of  proving  a  loss  without  the  want  of  or- 
dinary care  is  developed  upon  him.  The 
rule  is  founded  upon  necessity,  and  upon 
the  presumption  that  a  party  who,  from . 
his  situation,  must  have  peculiar,  if  not 
exclusive,  knowledge  of  facts,  if  they  ex- 
ist, is  best  able  to  prove  them.  If  the 
bailee  in  whose  possession  and  under 
whose  care  -and  control  goods  are,  will 
not  account  for  the  failure  or  refusal  to 
deliver  them  on  demand  made,  it  is  not  - 
a  violent  presumption  that  the  failure  is 
attributable  to  his  negligence  in  caring 
for  the  goods,  or  that  he  has  wrongfully 
converted  or  wrongfully  retains  them.  If 
there  be  injury  to  or  a  loss  of  the  goods 
during  his  possession,  it  is  for  him  to* 
show  the  circumstances  acquitting  him- 
self of  a  want  of  the  care  in  keeping  them 
it  was  his  duty  to  bestow  (Sea/sv.  Edmond- 
son)  71  Ala.,  509,  and  authorities  cited.) 
There  is  some  discrepancy  and  conflict  of 
authority  oh  this  proposition,  but  the 
rule  prevails  in  this  state  as  we  have  ex- 
pressed it,  and  we  regard  it  as  supported 
by  the  better  reasoning.  It  is  said  by 
Chancellor  Kent,  that  *  "diligence"  is  a 
relative  term,  and  it  is  evident  that  what 
would  amount  to  the  requisite  diligence 
at  one  time,  in  one  situation,  and  under 
one  set  of  circumstances  might  not 
amount  to  it  in  another.  The  deposit  is 
to  be  kept  with  the  care  applicable  to  it 
under  ihe  circumstances*  (2  Kent  Comm., 
561.)  And  the  degree  of  care  any  and 
every  bailee  must  bestow  is  materially 
dependent  upon  the  nature  and  value  of 
the  thing  bailed,  and  its  liability  to  loss 
or  injury.  As  is  said  by  Judge  Story  : 
*A  man  would  not  be  expected  to  take 
the  same  care  of  a  bag  of  oats  as  of  a  bag 
of  gold;  of  a  bale  of  cotton  as  of  a  box  of 
diamonds  or  other  jewelry ;  of  a  load  of 
coinmon  wood  as  of  a  box  of  rare  paint- 
ings; of  a  rude  block  of  marble  as  ot  an 
exquisitely  sculptured  statute.  The  value, 
especially,  is  an  important  ingredient  to 
be  taken  into  consideration  upon  every 
question  of  negligence,  for  that  may  be 
gro.ss  negligence  in  the  case  of  a  parcel 
of  extraordinary  value  which  in  the  case 
of  a  common  parcel  would  not  be  so. 
The  degree  of  carfe  which  a  man  may 
reasonably  be  required  to  take  of  any- 
thing must,  if  we  are  at  liberty  to  con- 
sult the  dictates  of  common  sense,  essen- 
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tiall}'  depend  upon  the  quality  and  value 
of  the  thing,  and  the  temptation  thereby 
afforded  to  theft.  The  bailee,  therefore, 
ought  to  proportion  his  care  to  the  in- 
jury or  loss  which  is  likely  to  be  sus- 
tained by  any  \niprovidence  on  his  part' 
(Story,  Bailm.,  sec.  15.)  The  parties  con- 
templated that  during  the  progress  of  the 
fair  the  painting  would  be  exposed  to 
public  view,  and  that  large  numbers  of 
all  the  varied  classes  of  the  community 
would  attend  the  fair.  This  is  the  situ- 
ation, and  these  the  circumstances,  under 
which  the  defendant  was  bound  to  the 
duty  of  ordinary  care  in  the  keeping  and 
preservation  of  the  painting.  If,  while 
the  fair  was  in  progress,  and  while  the 
defendant  had  in  employment  and  serv- 
ice a  sufficient  number  of  policemen  to 
guard  the  exhibits  from  injury,  prevent- 
ing unauthorized  removals  or  thefts,  the 
painting  had  disappeared  or  been  lost,  it 
may  be,  all  presumption  of  negligence 
would  be  repelled.  Considering  the  cir- 
cumstances, and  the  .situation  in  which 
it  was  intended  by  the  parties  the  paint- 
ing should  be  placed,  in  the  absence  of 
evidence  that  it  was  exhibited  in  a  place 
which  rendered  it  peculiarly  subject  to 
theft  or  unauthorized  removal,  because 
of  its  intrinsic  character  and  value,  a 
want  of  ordinary  care  could  not  be  im- 
puted when  it  was  committed  to  the  vigi- 
lance of  officers  of  the  law  charged  with 
the  duty  of  protecting  and  preserving  it. 
But,  if  the  evidence  be  not  direct  and 
positive,  the  only  fair  and  rea.sonable  in- 
ierence  from  it  is  that  the  loss  did  not 
occur  while  the  fair  was  in  progress  and 
it  was  under  the  vigilance  of  the  police- 
men. It  occurred  after  the  clo.se  of  the 
fair,  when  the  policemen  had  been  with- 
drawn, and  when  the  duty  of  the  de- 
fendant to  repack  and  reship  the  paint- 
ing to  the  plaintiff  was  absolute.  Per- 
formance of  the  duty  wds  intrusted  to  a 
corporate  a^^ent  or  officer,  who  was  not 
informed  that  the  painting  had  been  ex- 
hibited, or  had  ever  been  in  the  posses- 
sion of  the  defendant.  The  servants  em- 
ployed to  aid  him  in  the  performance  of 
the  general  dutv  of  returning  exhibits  to 
the  owners  were  unknown  to  him,  and  of 
their  skill  or  integrity  there  is  a  want  of 
evidence.  This  was  not  a  degree  of  care 
adjusted  to  the  nature  and  value  of  the 
painting,  and  the  temptations  to  theft  or 


unauthorized  removal  it  afforded.  A 
degree  of  care  having  a  just 
proportion  to  the  injury  or  loss  likely  to 
ensue  from  any  improvidence  on  the  part 
of  the  defendant  was  not  exercised,  for 
the  corporate  agent  or  officer  who  alone 
could  bestow  it  was  not  informed  that 
the  necessit>-  or  occasion  for  its  exercise 
existed.  His  want  of  knowledge  that 
the  painting  had  been  exhibited,  or  had 
been  in  the  possession  of  the  defendant, 
was  the  fault  and  neglect  of  the  defend- 
ant.. The  presumption  of  negligence 
arising  from  the  failure  of  the  defendant 
to  deliver  the  painting  on  demand,  so  far 
from  being  removed,  is  strengthened,  and 
for  the  value  of  the  painting  the  deleud- 
ant  is  answerable." 


SUPRSMS  COURT  OF  OmO. 
Official  Record  of  Proceedings. 


New  Cases. 

Ne^'  cases  filed  in  supreme  court  since  Sep- 
tember 4,  1895 : 

4701.  Elizabeth  P.  Jordan,  admx.,  et  al.  v. 
John  L.  McCammon.  Error  to.  the  circuit 
court  of  Hamilton  county.  Harmon,  Colston, 
Goldsmith  &  Hoadly;  Matthews  &  Cleve- 
land. 

4702.  Asa  A.  Gardner,  admr.,  et  al.  v.  Lucinda 
Smith  et  al.  Pirror  to  the  circuit  court  of 
Morrow  county.  Olds  &  Olds;  Harlan  & 
Wood. 

4703.  Robert  Miller  v.  Letitia  S.  Oglevxc  et 
al.  Error  to  the  circuit  court  of  Knox  coonly. 
John  Adams.  R.  M.  Voorhees ;  S.  N.  Owen,  A. 
R  Mclntire,  Critchfield  &  Graham. 

4704.  Robert  N.  Pollock  v.  The  Cleveland 
Ship  Building  Co.  Error  to  the  cvrcuit  court 
of  Cuvahoga  county.  Hoyt,  Du^tin  &  Kellev; 
Goulder,  Wing  &  Holding. 

4705.  Si  el  la  Fink  v.  Ezra  V.  Dean.  Error 
to  the  cifcuit  court  of  Lawrence  county.  Gto. 
W.  Keye,  Thos.  D.  Shirkey. 

470t$.  Ella  Barnes  et  al.  v.  Ann  McLau^hJin. 
Error  to  the  circuit  court  of  Huron  county. 
Stephen  M.  Young ;  J.  R.  McKnighL 

4707.  James  E.  Allen  v.  The  U  S.  &  M.  & 
Ry.  Co.  Error  to  the  circuit  court  of  Ashta- 
bula count V.  Chas.  Lawyer,  Jr.,  Hojt  &  Mun- 
sell;  Theo.^ttall. 

4708.  Eliza  Jane  Sm-th  v.  Christina  Speck  ^t 
al.  Error  to  the  circuit  court  of  Stark  Conuty. 
I).  F.  Reinoehl;  John  O.  Garrett,  A.  A. 
Thayer. 

4709.  The  N.  Y..  P.  &  O.  R.  R.  Co.  v.  Harriet 
A.  Clark  et  al.  Error  to  the  circuit  court  of 
Medina  county.  N.  D.  Tibbals,  W.  E.  Talcot: 
J.  J.  Hall. 
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COMMUNICATIONS  SOLICITED. 

Contributions ^  items  of  news  about  courts 
judges  atid  lawyer sj  queries  or  comments; 
criticisms  ofi  various  law  ^uestiofis ;  addresses 
Oft  legal  topics,  or  discussions  upon  points  of 
interest,  as  tvell  as  important  decisions,  are 
solictted  from  members  of  the  bar  and  those 
interested  in  legal  proceedings. 


It  is  aunounceil  that  Coniinander-in-chief 
Walker  will  bring  a  sirit  in  a  federal  court,  at  an 
early  day,  to  make  a  test  case,  to  establish  the 
claim  that  a  pension  is  a  vested  right,  which 
cannot  be  withdrawn  by  the  government  after 
having  been  allowed. 


A  meeting  of  attorneys  for  the  purpose  of 
forming  a  *'  Lawyers'  Club,"  was  recently  held 
at  Columbus.  New  York <  Chicago  and  other 
cities  have  .such' organizations  whose  objects 
include  legal  Education  and  the  promotion  of 
the  social  and  fraternal  relations  of  the  mem- . 
bers  of  the  profession. 

The  daily  press  announces  that  President 
Cleveland  has  determined  to  offer  to  William 
H.  Homblower, '  of  New  York,  the  place 
on  the  supreme  bench,  made  vacant  by 
the  death  of  Justice  Jackson.  The  president 
has  had'commi^nication  with  Mr.'  Hornblower, 
and  he  is  willing  to  accept  the '  appointment 
provided  there  can  be  no  doubt  of  bis  conr 
firmation  by  the  senate. 

It  is  well  known  that  Senator  Hill  will  malc^ 
no  further  objection  to  the  confirmation  of 
Mr.  Hornblower, .  and .  that  appatently  leaves 
wa}'  for  his  nomination  and  confirmation. 
The  presidents  admiration  for  Mr.  Horn* 
blower  is  well  known  and  his  was  the  first 
name  thought  of  after  Justice.  Jackson's  death. 

The  annual  meeting  of  the  circuit  judges 
for  the  purpose  of  fixing  the  dates  of  holding 
the  sessions  of  court  in  the  different  counties 
of  each  circuit  was  held  at  Columbus,  on  Tues- 
day. Judge  Milton  L.  Clarke  of  Chillicothc, 
.was  re-elected  chief  justice,  ahd  Judge  Charles 
C.  Sherer  of  Xenia,  secretary.  Eleven  of  the 
twenty-four  judges  in  the  state  attended. 

L.  A.  Russell,  Esq.,  of  Cleveland  has  given 
to  the  press  a  statement  concerning  the  mat- 
ter between  himself  and  Judge  Pugh,  at  Co- 
liln^us,  in  which  it  was  reported  that  the 
judge  said  that  if  Russell  ever  came  before 
his  court  again,  he  would  require  *  an  apolof^y 
for  charges  of  unprofessional  (induct  made 
against  ex-Judge  S.  W.  Owen. 

A  movement  is  on  foot  ta  dispense  with  Ww 
prayer  at  executions  hereafter  at  the  peniten- 
tiary. ,  Deputies  Dawson  and  Stackhouse  both 
favor  the  change  on  the  ground  that  in  Ih*' 
time  occupied  by  the  prayer,  prisoners  ofUii 
lose  their  nerve,  Who  would  otherwise  j^o 
through  the  trap  perfectly  cool.  The  change 
coiiten^plateS  having  the  religious  service  in 
the  death  cell  just  before  the  execution.  An- 
other and  more  important  change  for  i%hich 
there  is,  moire  agitation  at  present,  i^  as  to  the 
method  of  inflicting  the/death  penalty.  Sec- 
retary of  State  Taylor,  Harry  Miner,  of  the 
board  of  pardons,  and  others  advocate  the 
adoptioti  of  electrojpution  in  place  of  hanging;, 
and  a  bill  embodying  the  proposed  change  will 
undoubtedly  be  introduced  in  the  legislature 
in  the  coming  winter. 


748 


OHIO  LEGAL  NEWS. 


Mr.  E.  B.  Kiukead  lias  been  elected  a  mem- 
ber of  the  faculty  of  the  law  school  of  the  state 
university  to  succeed  Mr.  H.  L.  Wilgus,  who 
has  resigned  to  accept  a  position  in  the  faculty 
of  the  law  school  of  the  University  of  Michigan 
Mr.  Kinkead  is  a  valuable  addition  to  the  fac- 
ulty of  the  state  university  law  school.  He  is 
tlie  author  of  a  book  on  pleadings  which  has 
been  endorsed  by  the  courts  in  many  states 
and  is  regarded  as  a  standard  work  by  all 
attorneys.  Both  the  law  school  and  Mr.  Kin- 
keap  are  to  l>e  congratulated  upon  their  suc- 
cess. 

The  position  accepted  by  Mr.  Wilgus  was 
the  same  as  we  noted  recently  as  having  been 
tendered  to  L  N.  Huntsberger,  Esq.,  of  Toledo. 
It  was  declined  by  Mr.  Huntsberger. 


Colin  Ross,  in  the  siimmer  of  18i>4,  lived  at 
Cleveland.  On  July  14  of  that  year,  he  became 
involvt'd  in  an  altercatian  with  his  next  door 
neighbors,  a  man  named  Rosenberjg:  and  his 
wife,  during  which  Ross  threw  a  large  stone. 
The  missile  struck  Bertha  Rosenberg,  aged 
eight  years,  the  daughter  of  his  neighbor, 
and  inflicted  a  dangerous  ]wound.  Ross  was 
arrested  on  the  charge  of  assault  and  battery 
and  convicted  in  police  court.  Soon  after  his 
conviction  the  girl  died,  and  he  was  arrested 
again, this  time  on  the  charge  of  murder.  The 
grand  jury  indicted  him.  but  Ross,  through 
his  attorney,  filed  a  plea  in  bar.  claiming  that 
he  could  not  again  be  placed  in  jeopard}'  for 
the  same  offense.  Prosecutor  Neff  entered  a 
denuirrer  and  the  case  appeared  before 
Judge  Dellenbaugli  at  the  close  of  the  April 
term  of  court.  Recently  he  took  the  case 
under  advisement,  and  yesterday  handed  down 
an  elaborate  opinion  in  support  of  Mr.  NefTs 
demurrer. 

The  judge,  in  his  opinion,  says:  "A  con 
viction  of  assault  and  battery  is  not  a  bar  to  a 
to  a  subsctjuent  indictment  for  manslaughter 
where  the  injuries  resulted  in  death  after  the 
former  conviction.*'  Judge  Dellenbaugh  cited 
several  precedents  for  his  decision. 


The  circuit  courts  of  the  state  at  a  meeting 
of  the  judges  held  at  Columbus  on  Tuesday, 
designated  the  times  for  holding  court  in  the 
different  circuits  for  the  coming  court  year,  as 
follows: 

Adams,  West  Union,  April  8,  November  5. 
Allen,  Lima,  April  14,  November  10. 
AshtabiUa,  Jefferson,  February  25,  October  1. 
Athens,  Athens,  January  21,  September  22. 
Auglaize,  WapakoneU,  April  28,  November 
17. 


Belmont,  St  Clairsville,  Jvae  9,  December 


15. 


Brown,  Georgetown,  April  14,  Noivember  0. 

Butler,  Hamilton,  April  13,  October  12. 

Carroll,  CarroUton,  January   28,  September 
17. 

Champaign,  Urbana,  April  30,  November  5. 

Clark,  Springfield,  June  1,  November  30. 

Clermont,  Batavia,  April  7,  October  5. 

Clinton,  Wilmington,  May  4,  November  4. 

Columbiana,  New  Lisbon,  January  21,  Sep- 
tember 21. 

Coshocton,  Coshocton,  May  12,  November  4. 

Crawford,    Bucyrus,   January    28,    Septem- 
ber 29. 

Cuyahoga,  Cleveland,  January  13,  October  19 

Darke,  Greenville,  May  4,  November  9. 

Defiance,  Defiance,  March  3,  October  20. 

Delaware,  Delaware,  June  16,  December  15. 

Erie,  Sandusky,  May  18,  November  11. 

Fairfield,  Lancaster,  January  7,  September  8. 

Fayette,  Washington  C.  H.,  May  18,  Novem- 
ber 1'6. 

.  Franklin,   Columbus,  January    6,    Septem- 
ber 14. 

Fulton,  Wauseon,  June  11,  December  3. 

Gallia,  Gallipolis,  February  25,  October  13. 

Geauga,  Chardon,  February  4,  September  29. 

Greene,  Xenia,  April  15,  (October  14. 

Guernsey,  Cambridge,  May  2tt-,  December  7. 

Hamilton,    Cincinnati,    January  6,  Novem- 
ber 16. 

Hancock,  Findlay,  May  26,  December  8. 

Hardin,  Kenton,  March  31,  November  5. 

Harrison,  Cadiz,  May  12,  November  17. 

Henry,  Napoleon,  February  25,  October  13. 

Highland,  Hillsborough,  April  22,  Novem- 
ber 17. 

Hocking,  Logan,  February  4,  September  29. 

Holmes,  Millersburg,  June  2,  November  17. 

Huron,  Norwalk,  May  11,  November  4. 

Jackson.  Jackson,  May  26,  December  15. 

Jefferson,   Steubenville,  May  19,   November 
24. 

Knox,  Mt.  Vernon,  March  17,  October  6. 

Lake,  Painesyille,  February  11,  October  13. 

Lawrence,  Ironton,  March  3,  October  20. 

Licking,  Newark,  March  24,  October  13. 

Logan,    Belief ontaine,    February   11,  Octo- 
ber 8. 

Lorain,  Elyria,  April  27;  October  5. 

Lucas,  Toledo,  January  6,  September  14. 

Madison,  London,  April  13,  October  12. 

Mahoning,    Youngstown,  April    7,  Novem- 
ber 4. 

Marion,  Marion,  January  21,  September  £ 

Medina,  Medina,  May  4,  October  12. 

Meigs,  Pomeroy,  February  19,  Octol)cr  8. 

Mercer,  Celina,  May  5,  November  19. 

Miami,  Troy,  April  20,  October  26. 

.Monroe,  Woodsfield,  June  2,  Deceml>er6^ 

Montgomery,  Dayton,  June  8,  December  7. 

Morgan,  McConnellsville,  April  21,  Novem- 
ber 24. 

Morrow,  Mt  Gilead,  June  9,  December  8. 

Muskingum,  Zanesville,  April   14,  October 
20. 

Noble,  Caldwell,  June  4,  December  3. 

OtUwa,  Port  Clinton,  June  29,  December  17. 

Paulding,  Paulding,  March  17,  October  15. 

Perry,  New  Lexington,  April  28,  December  L 
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Pickaway,  Circleville,  April  28,  November 


24 

Pike,  Waverly,  May  19,  December  9. 
Portage,  Ravenna,  March  17,  October  26. 
Preble,  Eaton,  May  13,  November  23. 
Putnam,  Ottawa,  April  7,  November  10. 
Richland,  Mansfield,  January  21,  September 

Ross,  Chillicothe,  May  6,  December  1. 

Sandusky,  Fremont,  June  16,  December  7. 

Scioto,  PorUmouth,  March  11,  October  2C. 

Seneca,  Tiffin,  May  12,  December  1. 

Shelby,  Sidney,  April  27,  October  21. 

Stark,  jCan ton,  February  25,  September  29. 

Summit,  Akron,  April  13,  September  21. 

Trumbull,  Warren,  March  24,  October  19. 

Tuscarawas,  New  Philadelphia,  May  19,  Octo- 
ber 27. 

Union,  Marysville,  February  18,  October  6. 

Van  Wert,  Van  Wert,  March  24,  October  27. 

Vinton,  McArthur,  February  13,  October  5. 

Warren,  I^ebanon,  April  27,  October  26. 

Washington,  Marietta,  January,  14,  Septem- 
ber 16. 

Wayne,  Wooster,  February  11,  September  22. 

Williams,  Brvan,  June  8,  November  30. 

Wood,' Bowling  Green,  April  20,  October  19. 

Wyandot,  Upper  Sandusky,  January  14,  Sep- 
tember 16. 


C0NDKH8KD  OHIO  LEGAL  NEWS. 

Ex- Attorney  General  Isaiah  Pillars  died  on 
Friday  last,  at  his  home  in  Lima,  after  a  few 
weeks'  illness. 

TmmbuU  county  is  to  have  a  new  court 
house  at  Warren.  The  contract  at  $140,273 
has  been  awarded. 


Robt  A.  McClain,  station  agent  at  Holgate, 
has  been  arrested  on  a  charge  of  embezzle- 
ment.   His  shortage  is  |226. 

All  branches  of  the  common  pleas  and  cir- 
cuit courts  have  opened  at  Columbus.  Judge 
Evans  ^1  preside  in  the  criminal  coutt  this 
term.  Judge  Pugh  will  call  the  chancery  docket 
and  Judges  Badger  and  Duncan  the  civil  dock- 
ets. 


Detective  John  T.  Norris,  through  Attorney 
J.  C.  Jones,  has  filed  a  number  of  long-expected 
suits  at  Columbus,  brought  to  enforce  the 
penalty  under  the  Winn  law.  The  suits  are 
brought  in  the  name  of  the  state  and  are  sworn 
to  by  Rev.  Howard  H.  Russell  of  the  Anti- 
saloon  league.  There  are  a  great  many  defend- 
ants and  the  amounts  sued  for  aggregate 
$60,000. 


Otto  Speck  has  begun  suit  at  Canton  for 
|5,000  damages  against  W.  I/.  Stolzenbach. 
The  latter  is  propnetoi^.  of  a  large  bakery  es- 
tablishment in  that  city,  and  the  plaintiff,  aged 
fourteen  years,  was  terribly  burned  over  the 
head,  neck  and  body  with  boiling  lard  October 
26,  1894,  through  carelessness  of  the  de- 
fendant in  allowing  the  floor  of  the  bakery 
to  beponle  slippery,  upon  which  the  plaintiff 
fell,  spilling  the  lard  upon  himself. 


John  A.  Logan  runs  a  tally-ho  from  Youngs- 
town  to  Bass  Lake.  One  of  his  horses  was 
taken  sick  and  died,  and  Logan  was  arrested 
on  a  charge  of  abusing  the  animal.  The  jury 
disagreed,  and  the  prosecution  dismissed  the 


Marion  Smith  and  Mrs.  William  McOath, 
charged  at  Cirdeville,  with  living  in  adultery, 
pleaded  guilty  in  Mayor  Hammel's  court  au(l 
were  bound  over  tn  the  common  pleas  in  the 
sum  of  $300  each,  which  being  unable  to  fur- 
nish they  were  sent  to  to  jail. 


The  July  grand  jury  now  in  session  at  Cin- 
cinnati, will  have  its  hands  full.  There  are 
already  seventy-eight  cases  for  its  consideration. 
There  are  only  twenty-three  old  criminal  cases 
for  trial.  There  are  five  murder  cases  of  vari- 
ous degrees,  up  for  the  consideration  of  the 
grand  jury. 

Ambs  Nending,  the  music  dealer,  who  left 
Circleville  for  parts  unknown  about  three 
years  ago  and  who  afterward  turned  up  in  In- 
diana^where  he  conducted  a  music  store,  has 
been  arrested  on  a  char|;e  of  forgery.  The 
signature  on  the  note  which  is  alleged  to  have 
been  forged  was  that  of  Mr.  Nending's  father- 
in-law,  and  the  sum  secured  was  $360. 


Mrs.  Lizzie  Williams  of  Grove  City,  who  has 
been  under  indictment,  at  Columbus,  for  mur- 
dering her  two  children  in  April  last,  has  been 
adjudged  insane  and  will  be  taken  to  a  state 
hospital.  She  believes  her  neighbors  and  the 
whole  community  have  conspired  to  injure  and 
persecute  her  children,  her  husband  and  her- 
self.   She  is  not  violent,  destructive  or  noisy. 

The  September  term  of  the  Cuyahoga  com- 
mon pleas  court  began  Monday.  All  the 
judges  were  on  hand  but  the  wheels  of  jus- 
tice ground  only  in  room  No.  1,  where  Judge  / 
Dellenbaugh  presided,  for  the  reason  that 
it  will  take  a  day  or  two  to  get  things  in 
shape  in  the  other  rooms.  The  assign- 
ment of  judges  for  the  term  is  as  fpUows: 
Room  No.  1,  Judge  Dellenbaugh;  No.  2,  Judge 
Stone ;  No.  3,  Judge  Noble ;  No.  4,  Judge  Hamil- 
ton ;  No.  6«  Judge  Dissette;  No.  6,  Judge  Ong; 
No.  7f  Judge  Lamson. 

Hon.  Reuben  Turner,  the  well  known  grain 
dealer  of  Averv,  on  behalf  of  all  stockholders 
of- the  Sandusky,  Milan  and  Norwalk  Electric 
railway,  has  begun  suit  at  Sandiisky,  against 
George  H.  DeWitt,  Thomas  Wood,  W.  H, 
Gilcher,  A.  W.  Front  and  the  Sandusky,  Milan 
and  Norwalk  Electric  companv.  The  plaintiff 
alleges  that  the  above  named  officers  of  the 
road  hiad  obtained  all  their  stock  by  collusion 
and  by  fraudulent  and  illegal  means  and  asks 
that  all  stock  held  by  these  officers  be  delivered 
up  and  cancelled  and,  that  they  be  en- 
joined from  disposing  of  the  same.  This  in- 
volves about  ninety  shares  of  stock.  Mr.  Turner 
claims  that  those  officials  secured  an  illegal 
bonus  of  $5,200  from  Ih^  road. 
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The  Democratic  convention  of.  the  Fifth 
judicial  circuit  of  Ohio,  will  meet  at  Mt  Ver- 
non ou  Wednesday,  September  25,  at  one 
o'clock  in  the  afternoon,  for  the  purpose  of 
nominating  a  candidate  for  circuit  judge  to  fill 
the  vacancy  caused  by  the  resignation  of  Judge 
J.  W.  Jenner. 

John  T.  Norris,  the  well  known  detective, 
has  begun  suit  at  Springfield,  against  Lizzie 
Kingrey,  alias  Belle  Poster,  for  $5,600  for  viola- 
tion of  the  state  law  in  selling  intoxicating 
liquors  to  Prank  Wissin^er,  E.  C.  Williams 
and  W.  S.  Balser,  on  certam  dates  charged  in 
the  suit  Miss  Poster  is  the  well  known  pro- 
prietress of  a  sporting  house  in  that  city. 
Detective  Norris  is  about  to  make  it  interest- 
ing for  a  number  of  other  proprietors  of  bawdy 
houses.  

Three  civil  suits  have  been  brought  at  Lima, 
at  the  instance  of  Policeman  Lehman,  against 
saloonists  and  property  owners,  involving 
$7,000,  for  alleged  violation  of  the  Winn 
law  'in  selling  liquor  in  houses  of  ill-fame. 
One  suit  is  against  Jim  Boop  and  wife  for 
f2,]00.  Another  is  against  George  Kahl, 
and  William  Kahl,  owners  of  building  for 
$2,100,  and  the  other  i^  against  W.  B.  Helm  and 
Chris  Geiger,  owners  of  the  building, /or  $2,800. 

The  C,  H.  &  D.  R.  R.  company  is  prosecuting 
a  suit  against  the  Cincinnati  Street  Railway 
com'pany.  The  street  railway  company  origin- 
ally sued  the  Hamilton  and  Dayton  road  for 
9424.25,  half  the  amount  of  cost  for  construct- 
ing two  crossings,  and  the  work  was  done  in 
1890,  as  allowed  by  the  revised  statute.  The 
Cbmmoii  pleas  court  rendered  a  judgment  in 
favor  of  the  street  railway  for  $513.87,  and  the 
decision  was  affirmed  bv  the  circuit  court.  The 
supreme  court  is  asked  to  reverse  the  case. 

The  Hancock  co\inty  circuit  court  haJs  re- 
versed the  decision  of  the  common  pleas  court 
in  the  famous  case  of  E,  dr*  W,^Ji.  Camahan 
v.  The  Pennsylvania  Insurance  Company^ 
wherein  the  Camahans  seek  to  collect  $75^000 
insurance  on  their  burned  drv  goods  stocfk. 
.  A  verdict  was  rendered  for  the  full  amount  by 
the  common  pleas  court,  but  this  is  set  aside 
by  the  circuit  court  on  the  ground  of  error  in 
ruling  out  certain  evidence  oflFered  by  the  in- 
surance company,  and  the  case  is  remanded 
for  a  new  trial. 


A  sensational  will  case  of  W.  H.  and  ^mily 
R.  Hurlbutt  against  Charles  M.  LePever  and 
others  has  been  filed  in  the  supreme  court 
from  Ashtabula  county.  The  ^uit  was 
originally  brought  by  Charles  M.  LePever  to 
break  the  will  of  Rebecca  R.  Cushing,  who 
died  August  14,  1889.  The  suit  was  com- 
menced September  2,  1889,  and  resulted  in 
favor  of  the  plaintiff.  Ii  was  claimed  ip  his 
."petition  that  Mrs.  Cushing  was  decoyed  .to  the 
liouse  of  the  Hurlbutts,  and  when  enfeebled  by 
longi]lness,was  persuaded  to  make  the  will  in 
their- favor.  The  circuit  court  affirmed  tjie 
judgment  of  the  common  pleas,  breaking  the 
wilU  LePever  is  Mrs.  Cushiug's  brother  and 
sole  heir  to  her  estate. 


William  H.  Metzgar  and  others  have  carried 
to  the  supreme  court,  a  case  from  the  circuit 
court  of  Stark  county  against  Daniel  L.  Hol- 
wick.  Metzgar  and  other  sued  for  an  injosc- 
tion  to  prevent  Holwick  from  obstructing  a 
fifteen-foot  alley  in  Canton,  by  tmilding  a  hon&e 
thereoii  through  which  tliey  had  a  legal  nvht 
of  way,  and  claimed  that  the  house  woul«l  ob- 
struct their  business.  The  defendants  denied 
that  any  such  rights- existed,  and  the  common 
pleas  found  for  plaintiffs  and  allowed  a  per- 
petual injunction.  The  circuit  court  found  for 
Holwick  and  dissolved  the  injunction. 

James  Faribee  was  an  employee  of  the  B.  & 
O.  railroad  and  owed  Snyder  $7a  ou  an  account. 
Paribee's  wages  were  attached   in   West  Vir- 

finia  in  the  name  of  G.  O.  Smith,  of  Wheeling, 
nyder  claiming  to  have  sold  the  account  to 
Smith,  who  recovered  judgment  Faribee 
brought  suit  against  Snyder  in  a  justice's  court 
to  recover  the  amount,  together  with  the  cost 
under  section  7014,  which  prohibits  sending  or 
assigning  claims  to  be  collected  by  attachment 
outside  of  the  -state  against  citizens  of  the 
stat^.  The  jury  in  the  justice's  court  found  for 
Paribee,  which  was  reversed  by  the  common 
pleas  court  and  the  latter  was  affirme<i  t)y  the 
circuit  court  The  case  has  now  reached  the 
supreme  court. 

At  the  sale  of  the  Columbus,  Sandusfey  and 
Hocking  Ry.,  at  Bucyrus,  on  Saturday  last,  Mr. 
Guerin  eonducted  the  bidding  for' the  pur- 
chasers, and  W.  T.  Watson  bid  against  him 
until  something  like  ];5,000,(J00  was  reached 
Mr.  Guerin  then  appeared  in  court  and 
forma  ly  filed'  his  motion  to  have  the  sale 
set  aside.  In  support  of  his  motion,  he  cited 
the  fact  that  W.  T.  Watson,  who  bid  ajB[ainst 
him, .  Saturday,  was  not  a  bona  fide  bic^l^r. 
that  he  represented  just  $5,000  of  capita], 
which  was  to  be  utilized  as  a  cash  deposit  and 
the'  bondholders  bled  for  from  $200,000  to 
$400,000,  had  his  first  bid  been  snccessfni. 
that  even  on  this  basis  none  of  his  bids 
were  genuine  above  f  1,6004)00,  that  he 
had  himself  acknowledged  tlie  fact  and 
that  the  court  ou^ht  not  to  confirm  a  sale,  the 
conditions  of  which  were  not  fair,  hontst,  and 
legitimate.  J^udge  Snialley  sustained  the  mo- 
tion, and  the  joad  will  be  again  offered  for 
sale. 

PROGRESS  TOWARD  mnFORMITY  IH  TBB 
LAW. 

Whilst  the  subject  of  uniformity  in  the 
law  has  been  under  discussion  in  a  gen- 
eral way  before  the  American  Bar  a.^ 
sociation  at  Detroit,  another  body  has 
been  in  session  in  that  city  which  has 
for  sometime  carried  on  the  special  work 
of  promoting  a  greater  degree  of  uni- 
formity in  the  statute  laws  of  the  several 
states!  This  body  consists  of  the  com- 
missioners appointed  during  the  last  six 
years  or  .so  to' secure  legal  uniformity  on 
the  variety  of  matters  on  which  it  is  most 
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particularly  required.  Commissioners 
were  present  irom  the  states  of  New 
York,  Illinois,  Connecticut,  Mississippi, 
South  Carolina,  Florida,  Maine,  Missouri, 
Colorado,  Vermont  and  Iowa,  and  from 
the  territory  of  Oklahoma.  The  discus- 
sion had  among  the  commissioners  from 
the  several  states  developed  a  very  en- 
couraging degree  of  unanimity.  Up  to 
the  present  the  commissioners  have  en- 
dorsed bills  providing  for  uniformity  in 
the  acknowledgment  and  execution  ot 
deeds,  marriage  and  divorce,  the  execu- 
tion of  wills,  the  probate  of  foreign  wills, 
days  of  grace,  the  presentation  of  bills 
and  notes,  and  weights  and  measures. 
The.se  measures  have  not  been  adopted 
verbatim  in  all  the  states  which  have 
thus  far  acted  upon  them.  In  some  they 
have  been  so  adopted,  but  in  others 
"slight  modifications  Jiave  been  made. 
Some  states  have  adopted  one  or  more  of 
the  bills  and  others  are  on  the  way  to 
enact  them. 

In  response  to  a  call  made  upon  the 
commissioners  of  the  several  states,  it 
was  learned  that .  Michigan  has  carried 
out  nearly  all  the  suggestions  of  the  com- 
missioners, except  the  bill  doing  away 
with  days  of  grace.  New  York  has 
adopted  the  bill  abolishing  days  of  grace, 
and  dispensing  with  the  use  of  seals^ 
Illinois  has  also  abolished  days  of  grace, 
as  has  Wisconsin,  which  state,  it  appears, 
has  adopted  more  of  the  suggestions  of 
the  commissioners  than  any  other  state, 
with  the  exception  of  Massachusetts. 
The  latter  state  has  enacted  the  bill  for 
the  acknowledgment  and  execution  of 
deeds,  but  has  not  yet  decided  to  dispense 
with  the  use  of  seals.  The  bill  in  rela- 
tion to  uniform  weights  and  measures 
has'  caused  some  difficulty.  Mr.  F.  J. 
Stimson,  of  Boston,  who  is  well  knowH 
as  a  writer  on  comparative  legislation,, 
said  that  the  farmers  declared  the  term 
**heap  measure"  in  the  bill  to  be  a 
blunder,'  ss^ying  that  it  should  have  been 
"struck  measure."  In  compliance  with 
his  suggestion  the  words  *4n  heap  meas- 
ure" were  struek  out,  and  the  number  of 
pounds  in  a  barrel  of  onions  was  fixed  at 
fifty-two  instead  of  fifty-seven,  investiga- 
tion having  demonstrated  that  a  barrel 
of  onions  would  only  run  fifty-two 
pounds.  '       • 

Uniformity  in  legislation  regarding;  la- 


bor came  up  for  discussion  by  the  com- 
missioners, and  .Mr.  Stimson  reported 
that  last  year  the  Massachusetts  legisla- 
ture had  presented  to  it  over  forty  laws 
for  the  better  protection  of  labor,  but 
that  the.  labor  Leaders  did  not  dare  to 
press  them,  for  the  reason  that  their. pre- 
vious experience  had  been  that  the  mill- 
owners  had  moved  out  of  the  state  to  the 
south  to  escape  what  they  considered  the 
too  great  (exactions  of  the  labor  laws. 
Special  factory  acts  have  been  passed 
by  over  a  third  of  the  states.  Mr.  Stim- 
son suggested  that  the  commissioners 
should  recommend  some  general  law 
regulating  the  hours  of  labor,  his  own 
opinion  being  that  the  labor  day  for 
women  and  minors  should  not  be  over 
ten  hours.  This  matter,  however,  was 
deferred  for  future  action.  By  no  means 
the  least  important  question  before  the 
commissionei^  related  to  uniformity  in 
the  law  of  commercial  paper.  It  was 
suggested  that  the  sum  of  $2,000  be  set 
aside  to  provide  for  the  formulation  and 
distribution  of  a  proper  code  relative  to 
commercial  paper,  based  on  English  law, 
and  in  a  short  time  the  amount  required 
was  contributed.  The  commi.ssioners 
appointed  a  committee  to  urge  the  legis- 
latures of  the  several  states  to  continue 
in  office  the  present  commissioners,  and 
patronage  to  aoy  extent  not  being  among 
the  incidents  attaching  to  the  office,  it  is 
probable  that  the  various  state  legisla- 
tures will  conjply  with  the  recommenda- 
tion of  the  commissioners, -— C/iicago 
I^gal  News, 

COMPXri^ORY   VACCIN ATIOll^. 

At  the  recent  Medico-Legal  Congress 
in  this  city,  a  paper  was  read  jittacking 
compulsory  vaccination,  the  criticism 
being  based,  as  far  as  can  be  determined 
from  the  newspaper  reports,  on  medicdl 
rather  than  legal  grounds.  It  seems, 
however,  that  the  general  sentiment  of 
the  congress  was  in  favor  of  the  utility 
of  vaccination."  We  concur  in  the  view 
expressed  by  Mr.  Clark  Bell,  president 
of  the  New  York  Medico- Legal  Society, 
that  **  vaccination  had  been  of  enormous 
benefit  to  humanity,  notwithstanding 
that  its  use  was  attended  bv  some  dan- 
ger." 

There  .seems  to  be  no  serious  question 
as  to  the  right  to  impose  submis.sion  to 


752 


OHIO  LEGAL  NEWS. 


vaccination  as  a  condition  to  the  enjoy- 
ment of  specific  public  privileges.  Most 
of  tlie  cases  that  have  arisen  treat  of  the 
right  to  insist  on  the  vaccination  of  chil- 
dren before  admitting  them  to  the  pub- 
lic schools.  The  recent  case  of  Bisse/i 
V.  Davisofi,  in  the  supreme  court  of  Con- 
necticut (  32  Atl.  R.,  349).  discusses  such 
point,  holding  a  statute  of  that  state 
co!istitutional  which  authorizes  school 
committees  to  make  vaccination  a  condi- 
tion of  attending  schools,  though  there 
be  no  case  of  smallpox  in  the  town  in 
question  and  ne  threatening  epidemic. 
The  court  reasoned  as  follows  : 

"  The  duty  of  providing  for  the  educa- 
tion of  the  children  within  its  limits, 
through  the  support  and  maintenance  of 
public  schools,  has  always  been  re- 
garded in  this  state  in  the  light  of  a 
governmental  duty  resting^upon  the  sov- 
ereign state.  It  is  a  duty  not  imposed 
by  constitutional  provision,  but  has  al- 
ways been  assumed  by  the  state ;  not 
only  because  the  education  of  youth  is  a 
matter  of  great  public  utility,  but  also, 
and  chiefly,  because  it  is  one  of  great 
public  necessity  for  the  protection  and 
-welfare  of  the  state  itself.  In  the  per- 
Igrmance  of  this  duty,  the  state  main- 
tains and  supports  at  a  great  expense, 
and  with  an  ever-watchful  solicitude, 
public  schools  throughout  its  territory, 
and  secures  to  its  youth  the  privilege  of 
attendance  therein.  This  is  a  privilege 
or  advantage,  rather  than  a  right,  in  the 
.strict  technical  sense  of  the  term.  This 
privilege  is  granted,  and  is  to  be  enjoyed, 
upon  .such  terms  and  under  such  reason- 
able conditions  and  restrictions,  as  the 
law-making  power,  within  constitutional 
limits,  may  .see  fit  to  impose  ;and,  within 
those  limits,  the  question  what  terms, 
conditions  and  restrictions  will  best  sub- 
serve the  end  sought  in  the  establish- 
ment and  maintenance  of  public  schools 
is  a  question  solely  for  the  legislature, 
and  not  for  the  courts.  The  stiatute  in 
question  authorizes  the  committee  to  im- 
pose vaccination  as  one  of  those  condi- 
tions. It  does  not  authorize  or  compel 
compulsory  vaccination.  It  simply  re- 
quires vaccination  as  one  of  the  condi- 
"tioris  of  the  privilege  of  attending  the 
public  school.  Its  object  is  to  promote  the 
usefulness  and  efficiency  of  the'  .schools 
by  caring  for  the  health  of  the  scholars. 


It  is  of  the  same  general  nature  as  the 
power  g^ven  in  the  same  section  to  ex- 
clude Irom  the  schools  children  of 
.school  age,  under  the  age  of  five  years, 
whenever,  in  the  judgment  of  the  board 
or  committee,  the  interests  of  the  school 
will  thereby  be  promoted.  The  .statute 
is  essentially  a  police  regulation— as 
much  so  as  would  be  one  giving  the 
power  to  exclude  temporarilj^  scholars 
afliicted  with  infectious  or  contagious 
diseases,  or  coming  from  homes  or  dis- 
tricts where  such  diseases  were  prevalent. 
In  Calitornia  a  .statute  gave  to  the  trus- 
tees of  the  general  common  .school  dis- 
tricts the  power  to  exclude  from  the 
schools  scholars  who  had  not  been  vac- 
cinated, and  this  was  upheld  as  a  valid 
exercise  of  the  police  power  (Adeeix. 
Clark,  84  Cal..  226.  24  Pac.  383 ). .  In 
Dnffield  v.  School  District  ( 162  Pa.  St.. 
476;  29  Atl..  742 ),  a  recent  case,  the  res- 
olution of  a  school  board  requiring  vac- 
cination as  a  condition  of  the  right  of 
attending  the  public  school  was  upheld 
as  a  reasonable  health  regulation  for  the 
benefit  ot  the  pupils  and  the  general 
public.  In  the  case  at  bar  the  required 
condition  is  made  to  operate  impartially 
upon  all  children  alike.  It  affects  all 
the  same  way,  and  reasonable  provision 
is  made  for  providing  free  vaccination 
where  necessary.  It  is  a  reasonable  ex- 
ercise of  the  power  to  require  vaccina- 
tion, if  such  requirement  ever  can,  in  the 
nature  of  things,  be  a  reasoiiable  one. 
If  vaccination  is  a  preventive  of  small- 
pox, as  claimed  by  what  appears  to  be 
the  great  majority  of  the  medical  pro- 
fession, the  requirement  would  seem  to 
be  a  reasonable  one.  Riblic  ^opinion, 
also,  upon  this  question,  as  cr>^staUized 
into  law,  seems  to  regard  it  as  such  pre- 
ventive. It  is  a  question,  however, 
about  which  medical  men  differ  greatly, 
and  upon  which  public  opinion  at  the 
present  day  njay  be  said  to  be  divided. 
However  this  may  be,  we  think  in  a  case 
like  the  one  at  bar,  touching  the  terms 
and  conditions  of  attendance  at  the  pub- 
lic schools,  the  question  of  the  reason- 
ableness, in  thisseu.se,  of  such  a  require- 
ment, is  one  exclusively  for  the  legis- 
lature." 

The  opinions  of  text  writers  seem  also 
to  substantially  agree  that  compulsory 
vaccination,  although  not  as  a  condition 
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to  any  special  right  or  privilege,  would 
be  constitutional.  In  Tiedemau's  *'  Lim- 
itations of  Police  Power "  ( chap.  11, 
sec.  16 ),  it  is  remarked  : 

"  It  seems  that  medical  and  surgical 
treatment  can  be  prescribed,  against  the 
consent  of  the  individual,  as  a  preven- 
tion of  contagious  and  infectious  dis- 
eases. Thus,  in  England,  and  probably 
in  some  of  the  United  States,  vaccina- 
tion has  been  made  compulsory.  When 
one  remembers  the  terrible  scourges  suf- 
fered from  small  pox  in  the  past,  and 
thinks  of  the  moderation  and  control  of 
them  affected  by  a  general  vaccination 
of  the  people,  no  one  -would  hesitate  to 
answer  all  philosophical  objections  to 
compulsory  vaccination  by  an  appeal  to 
the  legal  maxim,  saltis  populi  suprenia 
lexr 

As  early  as  1860  the  Niew  York  legis- 
lature enacted  that  trustees  of  public 
schools  might,  exclude  any  child  or  per- 
son who  had  not  been  vaccinated.  Sec- 
tion 149  of  the  New  York  sanitary  code 
makes  it  the  duty  generally,  of  parents 
and  guardians  to  procure  the  vaccina- 
tion of  children  and  other  individuals 
under  their  control,  "  so  promptly,  fre- 
quently and  effectively  *  *  *  that 
such  minor  or  individual  shall  not  take 
or  be  liable  to  take  the  small  pox."  In 
1874  the  New  York  legislature  passed 
"An  act  to  secure  effective  vaccination 
in  the  city  of  New  York  and  the  collec- 
tion of  pure  vaccine  virus."  Such  act 
provided  for  a  corps  of  vaccinators,  and 
the  procuring  and  preservation  of  pure 
vaccine  lymph  or  virus  for  the  system- 
matic  vaccination  of  all  unvaccinated 
persops  residing  in  the  city,  of  New 
York.  In  his  work  on  "  Police  Powers  " 
(chap.  VI,  pp..  134,  185 >;  Mr.  W.  P. 
.  Prentice  says,  referring  to  such  New 
York  statutes  : 

•*  Litigation  has  followed  these  laws, 
principally,  however,  because  of  the  al- 
leged ill-treatment  or'  negligence  in  ex- 
posure by  ofl5cials  or  persons  under 
treatment  or  in  vaccination,  less  because 
of  any  claim  that  vaccination  was  im- 
proper or  illegal."  This  author  draws 
the  presumption  from  the  ordinances  in 
-question  and  such '  New  York  cases  as 
treat  of  the  subject  at  all,  that  vaccina- 
tion itself  is  a  lawful  act,  and  adds  : 

"  It  was  said  in  1874  in  the  report  to 


the  registrar  general  of  the  operations 
of  the  Scottish  vaccination  act,  that  'in 
Scotland  there  is  but  little  of  that  un- 
reasonable opposition  to  the  practice  of 
vaccination  by  which  some  opinionative 
men  are  moved  elsewhere,*  and  our 
courts  have  of  late  years  been  as  little 
troubled  with  it." — New  York  Law 
Journal, 

CARRIERS'  LIABaiTY. 
Failure  of  Conductor  to  Wake  Passenger. 


In  Missouri,  etc,^  Railway  Co.  v.  Ken- 
drick,  decided  in  the  court  of  civil  appeals 
of  Texas,  in  June,  1895  (32.S.  ^^.  R.,  42), 
it  was  held  that  a  railroad  company  is  not 
liable  for  failure  of  a  conductor  to  waken 
a  passenger  at  a  station  where  she  was  to 
change  trains,  though  he  had  promised  to 
do  so.  The  court  said,  in  part :  "As  a 
rule,  it  has  been  held  by  our  courts  that 
it  is  the  duty  of  railway  companies  to  es- 
tablish needful  and  proper  rules  and  reg- 
ulations for  announcing  the  stations  along 
their  lines  of  railway ;  and,  on  the  other 
hand,  that  it  is  the  duty  of  passengers  to 
be  ready  to  disembark  With  reasonable 
dispatch,  so  as  not  to  delay  the  niov.ement 
of  trains,  or  unnecessarily  impede  travel 
or  commerce.  Mr.  Hutchinson,  in  his  work 
on  Carriers  (section  617^),  thus  lays  down 
the  doctrine :  .  'Awaking  Sleeping  Pas- 
sengers. So  it  is  said  that  it  is  ordinarily 
no  part  of  the  carrier's  duty  to  see  that 
passengers  are  awake  when  the  train 
reaches  their  destinations,  and  that  the 
company  is  not  bound  by  the  conductor's 
promise  to  so  awaken  a  passenger.  Ex- 
ceptional circumstances  might,  however, 
impose  the  duty.  But  in  the  case  of 
sleeping  cars  the  rule  is  different.  There 
the  passenger  is  invited  to  go  to  sleep, 
and  pays  extra  for  the  conveniences  there- 
for, and,  as  will  be  seen,  it  is  the  duty  of 
the  company's  servants  to  awaken  him  in 
time  to  dress  and  alight  in  safety.'  In 
isupport  of  this  proposition,  Mr.  Hutch- 
inson cite^  the  cases  of  Sevier  v.  Railroad 
Co.  (61  Miss., -8),  and  Nunu  v.  Railroad 
Co.  (71  Ga.,  710).  We  have  not  access 
to  the  last  named  case.  In  the  case  of 
Sevier  v.  Railroad  Co.y  supra,  the  conduc- 
tor had  promised  to  awaken  a  passenger 
at  Jackson,  which  he  failed  to  do,  but  put 
him  off  four  miles  beyond.  The  court 
said :     *  It  was  not  the  duty  of  the  con- 
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ductor  to  arouse  the  appellant  on  the  ar- 
rival of  the  train  at  Jackson  by  any  spe- 
cial means  applicable  to  his  condition  as 
being  sick  and  drowsy.  The  business  of 
the  conductor  was  to  manage  the  train 
according  to  the  established  regulations, 
and  not  to  vary  them  for  an  individual. 
Regulations  are  made  for  the  traveling 
public,  and  should  be  reasonable  as  adap- 
ted to  the  convenience  of  the  public.  If 
persons  sick  or  under  any  disability  which 
renders  them  unable  to  conform  to  the 
reasonable  regulations  for  tt  t  community 
generally  are  inconvenienced  by  this  ina- 
bility, they  have  no  legal  cause  of  com- 
plaint agaiiKSt  a  carrier  who  undertakes 
to  carry  the  public  generally,  according 
to  a  plan  adopted  to  suit  persons  gener* 
ally,  in  a  condition  to  travel,  and  not  de- 
signed to  meet  the  wants  of  those  not  in 
such  condition.  The  obligation  of  the 
carrier  was  to  carry  the  appellant  safely 
to  Jackson,  and  on  arrival  there  to -an- 
nounce the  fact,  and  afford  an  opportunity 
for  him  to  leave  the  car.  That  he  was 
asleep,  and  that  his  sleep  was  induced  by 
sickness,  did  not  entitle  him  to  special  at- 
tention. *  *  *  The  agreement  of  the 
conductor  to  arouse  the  appellant  at  Jack- 
son did  not  impose  any  obligation  on  the 
railroad  company.  The  appellant  was 
bound  to  know  that  the  conductor  had  no 
authority  to  incur  an  obligation  to  that 
effect  for  the  company,  and  that  his  duty 
was  to  the  passengers  generally,  and  not 
to  him  particularly.  He  must  be  held  to 
have  known  the  established  usage  of  call- 
ing out  the  name  of  the  station,  and  for 
the  passengers  to  leave  the  car  on  its  ar- 
rival at  its  destination,  and  that  the  prom-, 
ise  6f  the  conductor  was  his  personal  ob- 
'  ligation,  and  was  not  the  promise  of  the 
company,  which  he  had  no  right  to  bind 
by  an  undertaking  in  behalf  of  one  of 
many  passengers,  to  all  of  whom,  respect- 
ively, the  company  owed  the  same  duties. 
Whether  .«tfdden  illness  occurring  to  one 
on  board  a  train  after  going  upon  it.  and 
made  known  to  the  conductor,  would  cre- 
ate such  an  emergency  as  to  impose  the 
duty  on  him  to  give  such  passenger  needed 
attention,  and  vary  the  course  of  dealing 
with  passengers,  is  purposely  left  an  open 
(juestion,  to  be  decided  when  it  arises.' 
(See,  also.  /Railroad  Co.  v.  Kendrick,  40 
Miss.,  386 ;  Redf.  R.  R.,  330.)  This  is  in 
harmony   with  the   rule   heretofore  an- 


nounced by  this  court  and  supported  by 
an  unbroken  line  of  decisions  in  this 
state  {Railway  Co.  v.  Alexander  [Tex. 
Civ.  App.],  30  S.  W.,  1113,  and  authori- 
ties  there  cited ;  Railway  Co.  ^^  Janus,  82 
Tex.,  306,  18  S.  W.,'  589 ;  Railway  Co,  v. 
Perry  [Tex-.  Civ.  App.],  27  S.  W.,  496). 
In  this  case^although  there  is  a  conflict 
in  the  evidence  as  to  whether  the  conduc- 
tor actually  agreed  to  awaken  Mrs.  Ken- 
drick  at  Whitesboro,  and  whether  she  was 
actually  asleep  when  the  train  arrived  at 
that  place,  it  is  not  controverted  that  the 
usual  announcement  of  the  station  was 
made  by  appellant's  servants  when  the 
train  reached  Whitesboro,  and  that  the 
train  remained  there  long  enough  for  pas- 
sengers to  disembark,  and  that*  alter  Mrs. 
Kendrick  and  her  children  were  found  on 
the  train  after  .it  had  passed  Whitesboro 
several  miles,  they  were  put  off  at  the 
next  station,  and  given  a  return  check  to 
Whitesboro,  free  of  charge.  Under  such 
circumstances,  it  certainly  cannot  be  said 
that  the  company  was  liable  for  the  -fail- 
iiTe  of  the  conductor  to  awaken  the  lady 
at  Whitesboro." 
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4712.  Anne  P.  Trimble  v.  The  City  oi 
Columbus  et  al.  Error  to  the  circuit  court  of 
Franklin  county.  WaUon,  Burr  &  Livesay, 
Wm.  T.  McClure ;  Barger  &  Irvine. 

4713.  Wm.  H.  Metzgar  et  al.  v.  Daniel  L. 
Hol^ick.  Error.to  the  circuit  court  of  Stark 
county.    Wm.  J.  Piero ;  Wann  &  Bow. 

4714.  The  C,  H.  &  D.  R.  R.  Co.  v.  The  Gin: 
cinnati;  Street  Ry.  Co.  Error  to  the  circnit 
court  of  Hamilton  county.  -Ramsey,  Maxwell 
&  Ramsey ;  Kittredge,  Wilby  &  Simmons. 

4715.  W.  H.  Hurlbutt  et  al.  v.  Charics  M. 
La  Fever  et  al.  Error  to  the  circuit  court  of 
Ashtabula  county.    Edward  H.  Pitch. 

4716.  Smith,  Grimes  et  al.  v.  Mary  J.  Craw- 
ford et  al.,  admin.,  etc.  Error  to  the  circnit 
court  of  Adams  county.  D.  W.  C  Londen, 
Wells  &  McCUing,  Bayless  &  Blair. 

4717.  Harry  D.  Rank,  by  next  friend,  v. 
Joseph  M.  Ickes. '  Error  to  the  circuit  court  of 
Licking  county.    Waldo  Taylor,  B.  G.  Smythe. 

4718.  George  Conner  et  al.  v.  R.  B.  Gordon, 
Jr.,  auditor,  et  al.  Error  to  the  circuit  court 
of  Auglaize  county.  J.  J.  Waller,  Clement 
Ohler;  C.  A.  Layton.  f.  H.  Goeke. 

4719.  Clement  OWer  et  al.  v.  Same.  Error 
to  same  court.    Same  attorneys. 

4720.  Peter  Scherer  v.  The  State  of  Ohio 
Motion  for  leave  to  file  petition  in  error  to  the 
court  of  common  pleas  of  Hamilton  coanty. 
L.  H.  Pummill,  Scott  Bonham ;  Dye  &  Dye. 
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Subscriptions  and  business  communiCMtions  should 
be  sent  to  the  publishers. 
SUBSCRIPTION  PRICE,  $3.00  PER  YEAR,  IN  ADVANCE. 

One  volume  each  year,  beginning  with  November. 


Ohio  .Deolalona. 

The  publishers  of  the  Lboal  Nbws  publish  annually 
two  volumes,  which  contain  the  decisions  of  the  Cir- 
cuit. Superior  and  Common  Pleaw  Courts  of  the  state, 
under  the  title  of  Ohio  Decisions.  Advance  sheets  of 
these  volumes  are  issued  each  week  as  supplements  to 
the  Lbgal  Nbws.  without  charge  to  subscribers. 

Federal  eaaea. 
,v  We  also  publish  one  volume  each  year  of  Ohio  Fed- 
eral Cases,  advance  sheets  of  which  sre  mailed  semi- 
monthly as  a  supplement  to  the  Legal  Nbws. 
Supreme  Court  "Reporta. 

The  publishers  of  the  Legal  Nbws  now  have  the 
contract  ior  publishing  the  Supreme  Court  Reports  of 
the  state,  and  are  enabled  to  attach  advance  sneets  of 
these  volumes  to  .the  LbgaL  Nbws,  as  a  second  supple- 
ment, without  charge.  These  sheets  are  only  for  tem-^ 
porary  use  and  do  not  include  indexes. 

fi^y^  Subacrlptlona./ 

New  subscriptions  can  begin  at  any  time,  and  .back 
numbers  of  the  part  devoted  to  the  Legal  News  to 
the  beginning  of  the  subscription  year  will  be  sup- 
plied il  desired ;  but  no  advance  sheets  of  the  Ohio 
Decisions  will  be  supplied  back  of  the  commencement 
of  the  current  volume 

Vol.  S  of  Ohio  Decisions  begins  May  4. 1896. 

3ound  Volumea. 

Bound  copies  of  Vol.  1  and  Vol.  2  of  the  Ohio  Decis- 
ions can  be  had  at  13.60  per  volume,  if  bound  in  lull 
sheep,  or  tu  OH  per  volume  in  half  sheep. 

Bouud  volumes  of  Vol.  1.  Ohio  Legal  Nbws  ^Toledo 
Legal  Newn)  will  be  furnished  at  ^00  per.  volume. 

Bound  copies  of  any  volume  of  Ohio  Decisions,  or  of 
the  Lbgal  News  wiin>e  sent  in  exchange  for  the  ad- 
vance sheets,  at  il.OO  per  volume  in  lull  sherep  or  75 
cents  in  half  sheep. 

Missing  numbers  of  Lboal  News  or  Ohio  Decisions, 
10  cents  each.  * 


The  Ohio  Decisions  still  cootinue  to  give  all 
the  court  decisions  of  Ohio,  with  promptness, 
and  no  effort  is  made  to  ring  in  extra  volumes 
for  which  subscribers  are  charged  an  addi- 
tional price. 

The  Democratic  judicial  convention  of  the 
second  circuit  of  the  counties  of  Darke,  Cham- 
paign, Madison,  Preble,  Montgomery,  Miami, 
Shelby,  Clark,  Fayette,  Franklin  and  Greene 
was  held  at  Springfield  on  Thursday  last 
The  selection  of  candidates  was  referred  to 
the  chairmen  of  the  county  central  committees, 
who  are  to  meet  in  Columbus  at  the  Neil 
House,  on  September  28. 

The  case  of  //arris  v.  Ohto  Oil  Company ^ 
error  to  the  circuit  court  of  Wood  county,  1 
O.  D.,  157,  has  been  filed  in  the  supreme  coiut. 
The  case  involved  the  right  of  Harris  to  sink 
an  oil  well  on  certait»  land  which  he  leased  to. 
the  defendant  company.  It  seems  that  after 
granting  the  lease  Harris  undertook  to  sink 
some  wells  of  his  own  on  land  which  was' 
claimed  to  be  included  in  the  lease,  and  was 
enjoined  by  the  oil  company.  The  latter  was 
successful  in  the  lower  courts. 


Entered  at  the  Postoffice,  Norwalk,  Ohio,  as  seco/ud 
class  matter. 


.SATURDAY,  SKPT.  28.  1895. 


COMMUNICATIONS  SOLICITED. 

Contribuiians^  items  of  news  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
on  legal  topics,  or  discussions  upon  points ^  of 
interest^  as  well  as  important  decisions^  are 
solicited  from  tnemders  of  the  bar  and' those 
interested  in  legai  proceedings. 


C:  W.  Swindler,  ofJfondale,  wa^.nomiilated 
»t  Alliance  on  Friday  last,  by,  the  populist 
convention  of  the  seventh  judicial  district,  as 
their  candidate  for  circuit  judge.  J.  C.  Give, 
of  Canton,  was  nominated  for  common  pleas 
judge. 


The  following  resolutions  on  the  decease  of 
Judges  Cljarles  C.  Baldwin,  of  Cleveland,  ancT 
Hamilton  B.  Woodbury,  of  Jefferson,  were 
adopted  at  the  meeting  of  circuit  judges  last 
week. 

**  Whehbas,  Since  our  last  annual  meeting . 
'death  has  for  the  first  time  entered  the  ranks 
of  the  circuit  court  and  removed  Judges 
Charles  C.  Baldwin  of  the  Eighth  and  Hamil- 
ton B.  Woodbury,  of  the  Seventh  Circuit; 
therefore : 

"  Resolved,  That  it  is  meet  and  proper  that 
we,  their  associates  should  record  it^that  {hose  . 
who  come  after  us  may  know,  th^  esteeidi  in; 
which  thev  were  held  by  us.  Selected,  ais  they 
were,  as  judges  of  the  circuit  court  at  its 
organization,  attrd  serving  in  that^  capacity 
until  their  deaths,  their  shining  qualities  and 
riclmess  ui  wisdom  placed  them  among  the 
foremost  jurists  of  our  state,  and  in  a  large 
degree  served  to  -make  the  circuit  court  con- 
spicuous for  the  merit*  awarded  it  today  by  the 
bar  and  citizens  of  the  state.  And  we,  their 
co-workers,  who  survive  them,  leave  it. as* ou^  - 
testiniony  -that  their  course  waa  completifc, 
their  memory  is  dear  tand  living^o  theu*  as- 
sociates. They  were  capable,  painstaking^  and 
upright  judges,,  and  'entitled  to  have  said  of 
them  :  The^  have  filled  .the  measure  of  their 
duty  to  a  higher  degree  than  usually  falls  to 
the  lot  of  man.  . 

"They  are  at  rest,  and  why  should  their 
friends  grieve  for  them  ? 

"It  is  true,  we  must  feel  a. personal  loss,  but 
may  console  ourselves  bv  the  remembrance  of 
their  perfect  official  life/* 
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The  Summit  county  circuit  court  affirmed 
the  judgment  of  the  common  pleas  court  in 
the  case  of  Meyer  v.  Slate,  2  O.  D.,  283, 
wherein  David  Meyer,  a  Pittsburg  wine  dealer, 
was  fined  |600  for  selling  adulterated  black- 
berry wine  to  Akron  saloon  keepers. 

We  print  records  and  briefs  for  the  supreme 
court,  upon  short  notice,  in  the  style  required 
for  the  work.  Our  work  is  always  satisfactory, 
and  our  price  is  only  fifty  cents  a  page.  For 
records  of  a  great  number  of  pages  a  special 
price  is  made. 

We  tan  turn  out  a  large  brief  or  record  in  a 
few  hours. 

The  election  boards  of  the  different  counties 
comprisiing  the  eighth  judicial  circuit,  the 
tribunal  provided  by  law  for  settling  disputes 
as  to  nominations,  and  determining  which 
candidate  shall  have  his  name  placed  on  the 
official  ballot  in  cases  of  contest,  met  at  Cleve- 
land on  Tuesday,  and  decided  the  matter 
between  Judge  Marvin  and  Judge  Jones,  in 
favor  of  the  former,  and  his  name  will  appear 
as  the  Republican  candidate. 

The  Democratic  circuit  judicial  convention, 
fifth  district,  on  Wednesday  nominated  Judge 
A.  A.  Thayer,  of  Stark  county.  The  candidates 
regrularly  presented  to  the  convention  were 
Thayer,  of  Stark ;  R.  M.  Campbell,  of  Ashland ; 
Judge  Samuel  M.  Hunter,  of  Licking;  Judge 
Jabez  Dickey,  of  Morrow ;  Judge  S.  M,  Doug- 
lass, of  Richland,  and  Judge  E.  S.  Dowell,  of 
Wayne.  There  were  also  large  votes  for  Prank 
Moore,  of  Mt.  Vernon ;  Manuel  May,  of  Rich- 
land, and  Judge  Charles  E.  Martin,  of  Fairfield, 


OBITUARY  HOTICES. 

Hon.  George  M.  Parsons,  one  of  the  oldest 
and  best  known  citizens  of  Columbus,  died  on 
Friday  last  He  was  a  lawyer  by  profession, 
and  in  1855  represented  Franklin  county  in  the 
legislature.  Since  the  war  he  has  lived  a  re- 
tired life,  spending  his  time  in  travel  and 
study. 

Theodore  Decker,  an  attorney  of  Hutchin- 
son, Kas..  and  at  one  time  United  States  judge 
in  th.it  state,  died  at  his  daughter's  home  near 
Adainsville  last  week.  He  returned  to  his 
native  state  to  die. 


auditor,  died  at  her  home    in    Aahland  last 
week. 

William  Harrod,  a  well  known  attorney  of 
Norwalk,  died  at  his  home  on  Sunday  last,  af- 
ter a  long  illness.  He  was  bom  at  Lexington, 
Richland  county,  Ohio,  in  1835. 

Hon.  Elisha  M.  Colver,  a  promtnent^attoniey 
of  Sandusky,  died  at  his  home  on  Tuesdaj 
morning  after  a  brief  illness.  He  was  born  in 
Hudson,  N.  Y.,  in  1832,  and  while  young  came 
with  his  parents  to  Monroeville,  O.  In  1S6S 
he  entered  the  Cincinnati  Law  School,  and 
graduated  in  1859  with  the  hig^hest  honors  of 
his  class.  He  commenced  the  practice  at  Per- 
rysburg,  and  in  1861  enlisted  as  first  lieutenant, 
Co.  B,  Third  Ohio  Cavalry.  He  was  soon  pro- 
moted to  captain,  and  served  his  country  to 
the  close  of  the  war,  participating  in  many  se- 
vere battles.  Upon  his  return  from  this  ser- 
vice he  began  the  practice  of  law  at  Sandusky. 
His  office  associates  have  been  the  late  Lloyd 
DeWitt,  common  pleas  judge,  the  late  Philip 
Shenkel,  and  B.  B.  King,  circuit  judge.  In  his 
early  days  he  held  two  terms  as  city  solicitor, 
aud  later  was  elected  three  times  in  succession 
as  probate  judge  of  Brie  county.  Judge  Colver 
was  one  of  the  most  prominent  members  of 
the  Erie,  county  bar,  and  was  connected  with 
nearly  all  the  important  cases  before  that  court 
and  was  often  called  to  practice  in  adjacent 
counties.  His  services  as  a  public  speaker 
were  in  great  demand,  and  the  camp  fires  of 
the  Grand  Army  will  miss  his  j^enial  presence 
and  eloquent  and  witty  addresses.  He  had  just 
returned  from  the  national  encampment  at 
Louisville,  and  the  dedicatory  exercises  of 
Chickamauga  Park,  where  the  fatigue  and  heat 
during  his  visit  had  overcome  him,  and  brongbt 
upon  him  an  attack  oi  heart  trouble,  with 
which  he  had  been  aflPected  for  several  years. 
He  was  a  patriot,  soldier,  jurist  and  orator,  and 
his  taking  away  will  be  mourned  by  a  host  of 
friends.  His  funeral  was  conductefl  by  the 
Masonic  fraternity  of  which  he  was  a  thirty- 
second  degree  member. 


Mrs.  K.  F.  Finger,   wife  ol  the  late  Judge 
Finger,  and  sister  of  J.  W.  Knott,  candidate  for 
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The  Hamilton  county  common  pleas  and 
superior  courts  do  not  open  until  October  7. 


The  October,  term  of  the  United  SUt« 
circuit  and  district  courts  opens  at  Ciftcinnati, 
Tuesday  next 
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Henry  W.  Ingersoll,  an  Akron  attorney,  was 
stricken  with  apoplexy  while  on  a  business 
trip  to  Mo)2;adore,  a  village  six  miles  east  of 
Akron,  Wednesday.  He  is  not  expected  to 
recover. 


The  United  States  supreme  court  will  meet 
sj^ain  on  Monday,  October  7.  On  that  day, 
after  assembling,  the  justices  wiil  call  upon 
the  president.  The  business  of  the  court  will 
commence  on  the  loth. 


Private  Detective  McEldowney,  the  man  who 
has  been  the  spotter  in  saloonists'  cases  at 
Marion,  has  been  placed  in  jail  because  he 
could  not  give  a  bond  of  $100  to  have  a  con- 
tinuance of  his  case  for  alleged  attempt  to 
jump  a  board  bill  of  c^l8. 

William  Jasper,  alias  Jasper  Dolby,  the 
colored  man  who  was  the  indirect  cause  of  the 
Washington  C.  H.  riots  last  year,  which  it  will 
be  remembered  resulted  in  the  killing  of  sev- 
eral people  and  the  wounding  of  half  a  dozen 
by  the  Fourteenth  regiment,  broke  loose  in 
the  penitentiary  one  day  last  week,  and  the  re- 
sult is  that  another  colored  man  lies  in  the 
hospital  at  the  point  of  death. 

Z.  T.  LeMris  of  Urbana  bond  fame,  is  heard 
from  quite  frequently  of  late.  Letters  from 
him  do  not  indicate  his  abode.  Concerning  it 
he  says,  "I  see  men  with  few  brains  and  less 
energy  amassing  wealth  here  and  I  am  hope- 
ful that  I  may  be  able  to  show  them  a  thing  or 
two  when  I  have  fairly  started."  He  undoubt- 
edly expects  by  speculation  to  retrieve  his 
losses. 


Jasper  Pence,  the  implement  dealer  who  left 
St.  Paris  quite  suddenly  about  ten  days  ago, 
it  develops,  was  heavily  involved,  represented 
by  unpaid  amounts  and  numerous  promissory 
notes.  Nine  of  these  notes  aggregating 
J3,800  bear  the  signature  of  Pence's  father,  a 
rich  old  farmer,  as  one  of  the  makers.  The 
elder  Pence  now  denies  the  genuineness  of  his 
'signature  and  refuses  to  pay.  Four  other 
notes' aggregating  in  amount  :fl,420,  bearing 
Pence's  signature  only,  are  held  by  different 
parties  and  represent  borrowed  money. 

The  city  officials  at  Massillon  are  under  a 
cloud,  putting  it  mildly.  A  deficiency  of 
S'3,251.39  was  found  in  the  accounts  of  the  city 
cKrk  and  the  money  recovered.  An  investi- 
gating committee  reported  that  they  found 
•'several  strange  and  unique  transactions, 
which  would  bear  examination."  But  under 
the  limited  authority  conferred,  the  committee 
did  not  feel  authorized  to  bring  these  before 
the  council  except  in  a  general  way.  '1  hey  also 
reported  ,that  some  of  said  transactions  are 
such  gross  violations  of  the  law  that  to  pre- 
serve the  fair  name  of  the  city  and  prevent 
such  apparent  abuse  in  the  future,  a  committee 
should  be  appointed  with  full  power  to  ex- 
amine the  transHctions  of  the  past  councils." 

An  investigation  coniuiittee  was  authorized 
to  probe  into  their  unique  transactions,  wliicli 
are  said  to  have  cost  the  city  nearly  $100,000. 


In  the  Ottawa  county  common  pleas  court 
last  week  Daniel  Mulcahy  was  awarded  dam- 
ages in  the  sum  of  $600  against  the  Lakeside 
and  Marblehead  railway  company  for  the  de- 
struction of  his  peach  orchard  by  fire,  which 
was  caused  by  a  spark  from  a  locomotive  be- 
1  "nging  to  the  company. 

Frederick  Burk  has  brought  suit,  at  Elyria, 
in  foreclosure  against  David  C.  Leonard,  of 
Henrietta,  to  recover  a  judgment  for  $6,538.96 
and  costs  amounting  to  5^547.69,  obtained  in 
June.  A  farm  of  327  acres  has  been  Ifevied  on, 
which,  the  petition  alleges,  has  l>een  fraudu- 
lently transferred  by  Leonard  to  his  father, 
Harvey  Leonard,  without  consideration*  and 
that  the  transfer  was  in  fact  a  collusion  bct,- 
tween  tUp  Leonards  to  prevent  Burk  from  real- 
izing on  his  judgment.  The  Leonards  are 
prominent  p  ople.       

Ex-SherifF  Leonard  Tressel.  of  Richland 
county, has  been  released  from  the  penitentiary, 
by  reason  of  a  conditional  pirdon  granted  by 
Governor  McKinley.  Sheriflf  Tressel  was  re- 
ceived at  the  prison  April  5,  1894,  to  serve  two 
years  for  embezzlement.  *  His  cdme  was  the 
misappropriation  of  $6,000  of  Richland  county 
money  while  holding  the  position  of  sheriff. 
His  time  would  have  exp.red  April  4,  1896,  but 
by  good  behavior  he  has  saved  all  good  time 
the  law  provides,  and  so  would  have  been  re- 
leased November  10,  this  year.  His  pardon 
was  granted  on  condition  that  he  abstain  en- 
tirely from  the  use  of  intoxicating  liquors. 

"Do  you  think  that  the  defendant  was  in  the 
right  ?  "  asked  a  young  lawyer  of  an  elderly 
and  cautious  witness. 

"Well,  were  it  not  that"— 

"Come,  come,"  interrupted  the  lawyer,  "we 
have  had  enough  of  'wells'  and  *buts.*  I 
asked  you  a  plain  question.  I  want  a  plain 
answer.    Was  he  right  ?    Yes  or  no." 

"I  rfcally  can  not  answer  'yes'  or  'no'  to  such 
a  question.  Either  answer  would  be  mislead- 
ing.   You  see,  I'* — 

"Do  you  mean  to  say,  sir,"  stormed  the  law- 
yer, working  himself  into  a  state  of  indij^na- 
tion,  "that  you  could  frame  a  question  to 
which  I  could  not  reply  'yesl  or  'no?' " 

'•Certainly  I  could,"  said  the  old  gentleman, 
quietly. 

"Then  let  us  hear  it,"  said  the  man  of  law, 
turning  with  a  smile  of  incredulity  to  the 
judge  and  jury.  "  By  all  means  let  us  hear 
it." 

Calmly  the  old  gentleman  settled  his  eye- 
glasses on  his  nose,  and  leaning  on  the  edge 
of  the  witness  box,  he  regarded  the  lawyer 
for  a  second  or  two. 

"Will  you  tell  us,"  he  asked  very  deliber- 
ately, "whether  in  your  opinion — in  your  own 
opinion,  mind  you— I  can  not  conceive  any 
one  else  entertaining  the  slightest  doubt 
whatsoever  on  tlr^  matter — wh<:ther  you  are 
as  big  a  fool  as  you  look  ?" 

When  the  roar  of  laughter  from  bench,  bir, 
jury  and  spectators  'at  the  young  la^vycr's 
dilemma  baa  died  away,  the  latter  was  heard  to 
faintly  intimate  that  he  had  finished  with  the 
witness. — Sheffield  Telegraph. 
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SUPSXMB  COURT  OF  OHIO. 
Official  Record  of  Proceedings. 


General  Docket. 

Tuesday,  September  S4, 1896. 

3471.  Meshech  Frost  v.  The  Electric  Rail- 
way and  Power  Co.  et  al.  Error  to  the 
circuit  court  of  Seneca  county.  Dismissed  by 
consent  of  parties. 

3536.  James  Crawford  ct  al.  v.  Z.  T.  Lewis. 
Error  to  the  circuit  court  of  Hardin  county. 
Settled  and  dismissed  by  consent 

3794.  David  S.  Sampsel,  Sr.,  et  al.  v. 
Nathaniel  B.  Dressier.  Error  to  the  circuit 
court  of  Ashland  county.  Dismissed  by  con- 
sent at  plaintiff 's  costs. 

3818.  Maria  Cunningham  et  al.  v.  The 
City  of  Cincinnati  et  al.  Error  to  the  superior 
court  of  CincinuatL  Dismissed  by  plaintiffs 
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BILLS  OF  EXCEPTIONS. 

[  Supreme  Court  of  Ohio.] 
John  Young  v.  Theodorb  SHAixKKBESCEm 

ET  AL. 

Btli  of  exceptions— '  When  filed  to  be  avaiJabte— 
Act  of  March  S2,  l89t  (Ohio  Laws,  ^,A  ^^* 
amending  sections  5z98,  5301,  and  5  >(»,  Rci\ 
Stat. — Time  when  right  of  ptoceeaing  tn  er- 
ror accrues—Section  67SS,  kev.  SiaL—Cierh 
authorized  to  enter  judgment,  ivhen — Section 
63^6,  Rev.  Stat.— Overruling  f notion  for  neTr 
trial  not  a  final  order. 

1.  A  bill  of  exceptions,  to  be  available,  must 
be  perfected  and  filed  in  accordance  with  the 
provisions  of  the  statute  in  force  at  the  time. 
Under  the  amendment  of  March  22, 1892,  of  sec- 
tions 5298,  5301,  and  5302,  of  the  Revised  Stat- 
utes (89  Ohio  L.,  124),  the  exceptions  must  be 
reduced  to  writing  vrithin  such  time  as  may  be 
fixed  by  the  court,  not  exceerling:  fifty  days 
*'beyond  the  date  of  overruling  the  motion  for 
a  new  trial,"  or  from  the  decision  of  the  court 
when  a  motion  for  a  new  trial  is  not  necessan-; 
and  the  bill  of  exceptions  must  be  filed  within 
said  period  of  fifty  days,  unless  the  time  is  ex- 
tended as  authorized  by  section  53U2 ;  but  the 
time  for  filing  the  bill,  when  duly  allowed  and 
signed,  cannot  be  restricted  to  less  than  that 
period. 

2.  The  right  or  cause  of  a  proceeding  in  er- 
ror accrues  at  the  time  of  the  rendition  of  the 
judgment ;  and,  under  section  6723,  of  the  Re- 
vised Statutes,  such  proceeding  niitst  be  com- 
menced within  six  months  from  that  time ;  M 
commenced  thereafter,  the  court , acquires  no 
jurisdiction  of  the  case,  and  the  petition  should 
be  dismissed. 

3.  When  a  general  verdict  is  returned  by  the 
jury,  the  clerk  is  authorized  by  section  5326.  of 
the  Revised  Statutes,  to  enter  judgment  upoo 
it  unless  ''the  court  order  the  case  to  be  re- 
served for  future  argument  or  consideration: 
and  such  judgment  is  regular  and  valid,  though 
entered  before  the  expiration  of  the  statutory 
time  for  filing  a  motion  for  a  new  trial. 

4.  The  overruling  of  a  motion  for  a  new  trial 
is  not  a  final  order  to  which  error  can  be  pros- 
ecuted. 

( Decided  June  25,  1895.) 
Error  to  the  circuit  court  of  Fairfield 
county. 

On  the  29th  day  of  A.pril,  1892.  the  de- 
fendants in  error,-  Theodore  Shailen- 
berger  and  Lorenzo  Bechtel,  obtained  a 
general  verdict  for  a  specific  sum  of 
money,  against  the  plaintiff  in  error,  in  an 
action  brought  in  the  court  of  common 
pleas  of  Fairfield  county,  and  on  the 
same  day  judgment  was  rendered  on  the 
verdict  and  entered  of. record.  On  the  2d 
day  of  May,  1892,  the  defendant  in  the 
action  filed  his  motion  for  a  new  trial, 
which,  on  the  20th  day  of  June  follow- 
ing, was  heard  and  overruled,  and,  on 
motion  of  the  defendant,  forty  days  was 
''allowed  for  the  signing  and  sealing  of  a 
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bill  of  exceptions  as  provided  by  law  and 
the  clerk  ordered  to  keep  the  journal 
open  forty  days  for  that  purpose."  All 
these  proceedings  occurred  at  the  April 
term  of  the  court,  which  finally  adjourned 
July  7,  1892.  A  bill  of  exception  was  al- 
lowed and  signed  on  the  6th  day  of  Au- 
gust, 1892,  and  filed  on  the  9th  day  of 
the  same  month.  A  petition  in  error 
was  filed  in  the  circuit  court  by  Young, 
on  the  19th  day  of  November,  1892,  upon 
which  a  summons  was  issued  December 
10,  1892,  and  served  on  one  of  the  de- 
fendants in  error  on  the  20th  day  of  that 
month,  and  on  the  other  defendant  on 
the  27th  day.  thereof.  The  circuit  court, 
on  motion  of  the  defendants  in  error, 
struck  the  bill  of  exceptions  from  the 
files,  on  the  ground  that  it  had  not  been 
filed  within  the  time  allowed  by  law  and 
dismissed  the  petition  in  error  because  it 
was  not  filed  in  time,  and  rendered  judg- 
ment for  the  costs  against  the  plaintiff"  in 
error,  who  brings  the  case  here. 

Brazee  <Sf  Brazee  and  C  M,  Strickler, 
for  Plaintiff"  in  Error. 

C  D.  Martin^  John  G.  Reeves,  M,  A, 
Daugherty  and  /.  M.  Shallenberger,  for 
Defendants  in  Error. 

WH,LIAMS,  J. 

By  the  provisions  of  sections  5298, 
5301  and  6802  of  the  Revised  Statutes, 
as  they  were  in  force  on  the  6th  day  of 
February,  1890,  whien  the  action  below 
was  commenced,  a  party  desiring  a  bill 
of  exceptions  was  required  to  perfect  and 
file  the  same  within  thirty  days  after  the 
close  of  the  term  at  which  the  verdict 
was  rendered,  or  the  finding  of  the  court 
made.  By  an  amendment  of  these 
sections,  which  took  effett  on  the  15th 
day  of  April,  1890,  the  time  within 
which  bills  of  exceptions  might  be  filed 
was  enlarged  to  forty  days  from  the  end 
of  the  term,  or,  where  a  motion  for  a  new 
trial  was  made  but  not  decided  at  the 
term,  the  bill  might  be  filed  within  forty 
days  after  the  end  of  the  term  at  which 
there  was  a  decision  of  the  motion. 

The  sections  were  again  amended  on 
the  22d  day  of  March,  1892,  and,  as  so 
amended,  were  in  force  when  the  action 
below  was  tried,  when  the  judgment  was 
rendered,  and  when  the  motion  for  a  new 
trial  was  overruled.  As  thus  amended, 
section  6298,  provides  that :    "  The  party 


objecting  to  the  decision  mu.st  except  at 
the  time  the  decision  is  made,-  and  time 
may  be  piven  to  reduce  the  exception  to 
writing,  but  not  more  than  fifty  days 
beyond  the  date  of  the  overruling  of  the 
motion  for  a  new  trial,  or  from  such  de- 
cision by  the  court  when  a  motion  for  a 
new  trial  is  not  necessary."  Section 
5301  in  its  amended  form,  requires  that 
"  the  party  excepting  must  reduce  his 
exceptions  to  writing,  and  present  the 
same  to  the  trial  judge  or  judges  for  al- 
lowance within  fifty  days  after  the  over- 
ruling of  the  motion  for  a  new  trial,  or 
the  decision  of  the  court  where  a  new 
trial  is  not  necessary."  And  by  section 
5302.  it  is  provided,  that  where  the  *'  ex- 
ceptions are  not  allowed  and  signed 
during  the  the  progress  of  the  trial,  the 
party  excepting  shall  submit  the  bill  of 
exceptions  to  the  opposite  counsel  for 
examination  not  less  than  ten  days  before 
the  expiration  -of  said  fifty  days ;"  and 
that  the  same  shall  be  submitted  to  the 
trial  judge  or  judges,  **for  his  or  their 
signature,  not  less  than  five  days  before 
the  expiration  of  said  fifty  days ;"  when 
so  presented  and  found  to  be  correct,  oi 
after  it  is  corrected,  **  the  trial  judge  or 
a  majority  of  the  judges  composing  the 
trial  court  niust  allow  and  sign"  the  bill 
within  the  fifty  days,  and  it'  must  "be 
filed  with  the  pleadings  *  *  *  and' 
an  entry  of  the  allowance  and  signing  of 
the  salne  must  be  entered  upon  the  jour- 
nal of  the  court  within  the  time  fixed  for 
such  allowance  and  signing."  It  is  con- 
tended by  the  plaintiff  in  error,  that  the 
taking  and  filing  of  a  bill  of  exceptiotar. 
relates  to  the  remedy  in  the  action,  and,' 
therefore,  the  sections  of  the  statute 
referred  to,  as  last  amended,  are  rendered 
inapplicable  to  this  case  by  the  operation 
of  section  79,  of  the  Revised  Statutes, 
which  provides  that,  when  an  amend- 
ment of  a  statute  '*  relates  to  the  remedy, 
it  shall  not  affect  pending  actions, 
*  *  *  unless  so  expressed."  The 
sections  as  so  amended  contain  no  ex- 
press provision  making  them  applicable 
to  pendin^a:  actions. 

Counsel  have  argued  this  point  upon 
the  mistaken  assumption  that,  if  their 
position  should  be  maintained,  the  section 
as  amended  April  15,  1890,  would  gov- 
ern in  determining  whether  or  not  the 
bill  of  exceptions  in  this  case  wfis,  filed 
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in  proper  time.  If  govenied  by  that 
amendment,  there  could  be  no  doubt  that 
the  bill  was  filed  within  the  forty  days 
allowed  after  the  close  of  the  term,  and 
should  not  have  been  stricken  from  the 
files.  But  it  is  obvious  that  in  no  view 
of  the  case  can  that  amendment  have 
any  application,  for  it  was  not  passed 
until  after  the  commencement  of  the 
action,  and  was  repealed  before  its  termi- 
nation. As  has  already  been  noticed, 
the  sections  as  in  force  when  the  original 
action  was  commenced,  required  that  a 
bill  of  exceptions  should  be  filed  within 
thirty  days  from  the  close  of  the  term  at 
which  the  verdict  was  rendered  or  the 
decision  made  by  the  court,  and  the  rec- 
ord affirmatively  shows  that  the  bill  was 
not  filed  wMthin  that  time,  the  term  hav- 
ing ended  on  the  7th  day  of  July,  1892, 
and  the  bill  was  not  filed  until  the  9th 
day  of  August  following.  The  result, 
therefore,  must  be  adverse  to  the  plaintiff 
in  error,  it  the  position  of  his  counsel 
were  sustained. 

We  are  satisfied  however,  that  the  bill 
of  exceptions  does  not  pertain  to  the 
remedy  in  the  original  action,  which  is 
terminated  by  the  final  judgment,  and  is 
no  longer  pending  action ;  while  the  only 
office  of  the  bill  is  to  bring  properly  upon 
the  record  questions  raised  on  exceptions 
taken  in  the  progress  of  that  action,  with 
such  statement  of  the  facts  or  evidence 
as  may  be  necessary'  to  show  their  perti- 
nency and  importance,  in  order  to  aid 
the  party  in  the  prosecution  of  another 
remedy,  namely,  a  proceeding  in  error, 
which  is  in  the  nature  of  a  new  action, 
prosecuted  by  a  distinct  mode  of  proced- 
ure provided  by  statute.  The  bill  is  em- 
ployed for  no  purpose,  nor  does  it  accom- 
plish any  result,  except  in  the  prosecution 
of  error,  and  can  have  no  eflect  whatever, 
either  on  the  rights  or  remedies  of  the 
parties  except  in  such  proceeding,  and  it 
should,  therefore,  be  perfected  and  filed 
in  accordance  with  the  provisions  of  the 
statute  in  force  at  the  time.  The  ulti  j 
mate  inquiry  on  this  branch  of  the  case  \ 
then  is  whether  the  plaintiff  in  error,  in  ■ 
perfecting  and  filing  his  bill  of  excep- 1 
tions,  complied  witli  the  statute  as' 
amended  March  22,  IHy-J.  It  is  conceded 
the  bill  was  filed  within  fifty  days  from 
the  overruling  of  the  motion  for  a  new 
trill,  but  it  is  contended  that  was  not 


sufficient  because  the  court,  on  the  mo- 
tion of  the  plaintifi    in  error,  had  fixed 
the  period  of  forty  days  for  the  allowance 
and  signing  of  his  bill,  and  it  was  not 
filed  within  that  time.     The  language  of 
section  5298,  "time  may  be  given  to  re- 
duce the  exceptions  to  writing,  but  DOt 
more  than  fifty  days/*  etc.,  imports  that 
a   less  number  of  days  may  be  fixed  by 
the  court,  in  its  discretion,  for  that  pur- 
pose ;    and  the  object  of   investing  the 
court  wath  that  discretionary  power  is 
manifest  from  a  consideration  of  section 
5302,  which  requires  that  the  bill  of  ex- 
ceptions shall  be  submitted  "  to  the  op- 
posite counsel  for  examination  not  les> 
than   ten   days  before  the  expiration  of 
said  fifty  days ; "  and  to  the  trial  judge 
or  judges  **  not  less  than  five  days  be- 
fore the  expiration   of  said  fifty  days." 
It  is  evident,  we  think,  that  the  authority 
to  fix  a  shorter  period  than  fifty  days  for 
reducing  the.  party's  exceptions  to  writ- 
ing was  conferred  on  the  court  in  order 
that  the  time  prescribed,  at  least,  might 
be  allowed   for  the  examination  of  the 
bill  by  the  court  and  counsel  before  the 
expiration  of  the  fifty  days,  and  for  the 
correction,  signing  and  filing  of  the  same 
within  that  pericS.      But  reducing  the 
exceptions  to    writing  for  the  purpose 
maintained  is  not  the  same  thing  as  fil- 
ing the  bill  of  exceptions    after  it  has 
been  duly  allowed  and  signed ;  and  while 
the  statute  gives  the  court  discretionary 
power  in    fixing   the  time  lor  the  per- 
formance  of  the    former  act,   we  h?.\t 
discovered  no  provision  which  authorizes 
the  court  to  limit  the  time  for  the  per- 
formance of  the  latter  to  less  than  fifty 
days  after  the  overruling  of  the  motion 
for  a  new  trial,  or  the  decision  of  the 
court  when  a  motion  for  a  new  trial  is 
unnecessary.     It  may  be  urged  that,  as 
the  court,  under  section  5298,  may  allow 
the  whole  fifty  days  for  reducing  the  ex- 
ception to   writing,  the   time  fixed  for 
that   purpose  must  be  regarded  as  the 
limit  within  which  the  bill  can  be  filed. 
otherwH.se  there  could  be  no  opportunit)*, 
after    the  bill    should    be  prepared,  for 
the  court  or  counsel  to  examine  it.    But 
that  section  applies  to  all    exceptions, 
whether  to  be  put  in  the  form  of  a  billet 
exceptions   or  not,  .  and   when  a  bill  is 
necessary,  the  court  should,  in  the  exer- 
cise of  its  discretion,  so  fix  the  time  for 
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the  preparation  of  the  bill,  that  the 
court  and  counsel  may  have  the  requisite 
period  for  examination,  before  the  ex- 
piration of  the  time  allowed  by  the 
statute  for  the  filing  of  the  same.  Cases 
may  arise  in  which  it  may  be  desirable 
to  allow  more  than  the  ten  days  for  the 
examination  of  the  bill,  and  the  court 
may,  in  such  cases,  shorten  the  tinie  ac- 
cordingly for  reducing  the  exceptions 
to  writing;  but  in  case  the  whole  fifty 
days  should  be  allowed  for  that  purpose, 
the  trial  judge  or  judges  may  extend  the 
time  for  the  signing  of  the  bill  *'  for  a 
]>eriod  not  exceeding  ten  days  beyond 
the  expiration  of  fifty  days;"  buc  the 
time  for  filing  the  bill  cannot  be  restricted 
to  less  than  that  period.  So  that  when 
a  bill  of  exceptions,  which  has  been 
duly  allowed  and  signed,  is  filed  within 
fifty  days  after  the  overruling  of  the  mo- 
tion for  anew  trial,  or  the  decision  of  the 
court  where  such  motion  is  unnecessary, 
and  an  entry  thereof  has  been  made  on  the 
journal  of  the  court,  the  requirements  of 
the  statute  as  amended  March  22,  1802, 
have  been  fully  complied  with,  and  the 
bill  cannot  properly  be  stricken  from  the 
files  without  the  consent  of  the  party 
obtaining  the  same.  No  complaint  is 
made  in  this  case  that  the  bill  was  not 
submitted  in  due  lime  to  opposite  coun- 
sel, or  to  the  trial  judge,  and  the 
record  fails  to  show  there  was  any 
defauh  in  that  regard.  In  the  absence 
of  such  showing,  compliance  with 
the  statute  in  that  respect  will  be  pre- 
sumed from  the  allowance  and  signing 
of  the  bill.  In  view  of  the  various  pro- 
visions of  the  statute,  the  journal  entr>' 
of  the  common  pleas  court,  allowing 
forty  days  for  "the  sigiring  and  sealing 
of  a  bill  of  exeptions  as  provided  by 
law,"  mu.st  be  treated  as  an  allowance  of 
the  time  named  for  reducing  the  excep- 
ti(nis  to  writing  in  order  that  the  bill 
might  be  perfected  and  filed  within  the 
fifty  days  allowed  ])y  the  statute. 

2.  The  other  (|nLSlit)n  in  the  ca.se,  is 
whether  the  petition  in  error  was  filed 
in  time?  The  ri.i>lit  to  file  a  petition  in 
error,  is  a  cause  of  proceeding,  which 
arises  at  the  time  of  the  rendition  of  the 
judgment,  or  making  of  the  final  order, 
and  the  proceeding  must  be  commenced 
within  the  time  limited  by  the  .statute 
then  in  force  or    the  court  acquires  no 


jurisdiction.  O'Donnell  v.  /Jcwtihtir^  4:) 
Ohio  St.,  62;  Burk  v.  Taylor.  45  Ohio 
St.,  444. 

Section  6723  of  the  Revised  Statutes, 
which  was  in  force  when  judgment  was 
rendered  by  the  trial  court,  provides 
that :  "  No  proceeding  to  reverse, 
vacate,  or  modify  a  judgment  or  final 
order  shall  be  commenced  unless  within 
six  months  after  the  rendition  of  the 
judgment  or  the  making  of  the  final 
order  complained  of :  "  except,  that  per- 
sons under  certain  disabilities  are  allowed 
the  same  time  alter  the  disability  is 
removed,  to  commence  the  proceeding. 
It  is  conceded  tliat  more  than  six 
months  elapsed  after  the  rendition  of  the  ^ 
judgment  before  the  petition  in  error  to 
j  reverse  it  was  filed  in  the  circuit  court, 
j  but  less  than  that  period  after  the  over- 
j  ruling  of  the  motion  for  a  new  trial ; 
and  on  this  branch  of  the  case,  it  is 
urged  by  the  plaintiff  in  error,  (1)  that 
the  judgment  was  prematurely  entered, 
and,  for  the  purposes  of  the  question 
here,  should  be  treated  as  rendered  at 
the  time  of  tfie  overruling  of  the  motion 
for  a  new  trial ;  or.  (2)  that  the  overrul- 
ing of  the  motion  was  the  final  disposi- 
tion of  the  case,  and  constitutes  a  final 
order,  to  which  error  will  lie. 

Section  .'»326  of  Revised  Statutes  re- 
j  quires  that :  '*  When  a  trial  by  jury  has 
I  been  had,  judgment  must  be  entered  by 
jthe  olerk  in  conformity  to  the  verdict, 
j  unless  the  verdict  is  special,  or  the  court 
i  order  the  case  to  be  reserved  for  future 
j  argument  or  consideration."  And  the 
I  next  section  provides  that :  'When  the 
i  verdict  is  special,  or  when  there  is  a 
I  special  finding  on  particular  questions  of 
\  fact,  or  when  the  case  is  reversed,  the 
i  court  shall  order  what  judgment  shall  be 
!  entered."  These  sections,  it  is  apparent, 
I  afford  ample  authorit}*  for  the  clerk  to 
,  enter  judgment  immediately  upon  the 
\  return  of  a  general  verdict,  and  indeed 
.  make  it  his  duty  to  do  so  unless  other- 
wise ordered  by  the  court,  in  order  that 
the  case  may  be  further  heard  or  con- 
sidered. If  either  party  wishes  to  have 
i  the  entry  of  judgment  delayed  to  await 
I  the  result  of  a  motion  for  a  new  trial, 
I  he  should,  when  the  verdict  is  returned; 
1  make  liis  desire  known  to  the  court 
j  and  if  he  fails  to  obtain  an  order  of  the 
I  court  directing  such  delay,  a  judgment 
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entered  upon  the  coming  in  of  the  ver- 
dict would  seem  to  be  in  all  respects 
regular  and  valid.  True,  that  does  not 
interfere  with  the  party's  right  to  file  his 
motion  for  a  new  trial  within  the  statu- 
tory time,  and  if  it  be  sustained  the  judg- 
ment must  ot  course  be  set  aside ;  but  if 
overruled  the  judgment  remains,  from 
the  date  of  its  entry  the  final  judgment 
in  the  action,  unless  reversed,  vacated  or 
,  modified  in  accordance  with  law. 

Nor  do  we  think  the  overruling  of  a 
motion  for  a  new  trial  is  a  final  order 
upon  which  error  can  be  prosecuted. 
A  final  order  to  which  error  will  lie  is 
defined  by  the  code  to  be  "  An  order  af- 
fecting a  substantial  right  in  an  action, 
when  such  order  in  effect  determines 
the  action  and  prevents  a  judgment,  and 
an  order  affecting  a  substantial  right 
made  in  a  special  proceeding,  or  upon  a 
summary  application  in  an  action  after 
judgment."  Sec.  6707.  Revised  Stat- 
utes. It  is  clear  that  the  overruling  of 
the  motion  of  plaintiff  in  error  for  a 
new  trial  is  not  an  order  ma'de  in  a  spe- 
cial proceeding,  or  upon  a  summary  ap- 
plication after  judgment ;  it  was  made  in 
a  civil  action,  as  contra-distinguished 
from  special  proceedings,  and,  in  the  or- 
dinary course  of  procedure  in  such  ac- 
tions. Nor,  is  it  an  order  in  an  action 
which  both  aftects  a  substantial  right 
and  in  effect  determines  the  action  and 
prevents  judgment,  within  the  meaning 
of  the  section  of  the  code  alluded  to. 
The  action  ends  with  the  judgment ;  and 
the  motion,  which  is  an  application 
to  the  court  to  reconsider  its  judg- 
ment, is  usually,  though  not  always 
essential,  like  a  bill  of  exceptions,  to 
the  proper  preservation  and  presentation 
of  the  errors  preceding  the  judgment, 
when  relied  on  to '  obtain  a  reversal  of 
it.  EiTor  lies  to  the  judgment,  but  not 
to  the  decision  of  the  motion,  though 
Ihat  decision  may  be  made  a  ground 
for  the  reversal  of  the  judgment.  It  has 
long  been  settled  in  this  state,  that  "  An 
order  of  the  court  granting  or  overruling 
a  motion  to  set  aside  the  verdict  of  a 
jury  and  grant  a  new  trial,  is  not  a  final 
judgment  or  order,  for  the  reversal  of 
which  error  can  be  prosecuted  before 
the  final  disposition  of  the  case.*'  Can- 
ard V.  Runnels,  23  Ohio  St.,  601.  Such 
a  motion,  it  is  held  in  that  case,  is  ad- 


dressed to  the  sound  discretion  of  the 
court.  If  granted,  it  does  not  determine 
the  action,  but  merely  compels  the  par- 
ties to  retry  their  case  beiore  the  same 
tribunal,  and  if  overruled,  it  simply  per- 
mits the  determination  of  the  action  al- 
ready reached  to  stand.  It  may  be  said 
that  sustaining  the  motion  has  the  ef- 
fect of  preventing  a  judgment  in  favor 
of  the  successful  party  at  the  trial,  and 
affects  a  substantial  right  of  his  by  sub- 
jecting him  to.  the  costs  and  uncertain- 
ties.ot  another  trial ;  and  it  undoubtedly 
does  temporarily  prevent  final  judgment, 
but  not  eventually ;  an  \  the  cost  and  un- 
certainties of  another  trial  is  the  resnlt 
of  some  error  which  the  court  in  the  ex- 
ercise of  its  discretion  deems  sufficient 
to  warrant  it.  And  so,  if  the  motion 
be  overruled,  the  unsuccessful  paly 
must  incur  the  expense  of  a  proceeding 
in  error,  if  he  is  dissatisfied  with  the  re- 
sult ;  but  neither  the  overruling  or  sus- 
taining of  this  motion  is,  within  the 
meaning  of  the  <x>de,  such  final  order  as 
may,  itself,  be  the  foundation  of  the  pro- 
ceeding in  error. 

But,  it  is  said,  a  party  may  be  deprived 
of  his  remedy  on  error  by  the  court  de- 
clining or  omitting  to  pass  on  the  mo- 
tion until  the  expiration  of  the  time  al- 
lowed after  the  rendition   of  the  judg- 
ment,  for  commencing  the  proceeding. 
It  is  not  to  be  presumed  that  the  court 
will  disregard  its  duty,  or  tail  to  dispose 
of  the    motion   at  any  time  when  re 
quested  by    the  party;   and   if   be  by 
consent  or  inattention  permits  the  time 
to   expire,   he  cannot  complain  of  the 
cotisequences  of  his  own  act  or  omission. 
The  right  to  prosecute  error  exists  only 
when  conferred  by  statute ;  and  the  rem- 
edy,  to  be  effective,  must  be  pursued  in 
the  time  and  mode  provided.    The  sUt- 
ute  has  declared,  in  explicit  terms,  that 
**  no  proceeding  to  reverse  a  judgment 
shall  be  commenced  unless  within  six 
months  after  the  rendition  of  the  judg- 
ment," and  the  court  is  powerless  to  en- 
large its  terms,  if  it  desired  so  to  ^^' 
The,  time  begins  to  run  from  the  day  of 
the  rendition  of  the  judgment.    ^^*** 
san  V.  Orr,  16  Ohio  St.  ^9A\*  Bmen  v. 
Bowen,  36  Ohio  St.,  812. 

Judgment  affirmed. 

BuRKKT  and  Sbauck,  TJ.,  dissent 

(To  appear  in  62  Ohio  St.) 
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SATURDAY,  OCT.  5.  1895. 


COMMUNICATIONS  SOLICITED. 

Contribuiions,  items  of  neivs  about  courts 
judges  and  lawyers;  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
on  legal  topics,  or  discussions  upon  points  of 
interest^  as  well  as  important  decisions^  are 
solicited  from  members  of  the  bar  and  those 
interested  in  legal  proceedings. 


Representatives  of  the  various  Democratic 
committees  in  the  second  judicial  circuit  met 
this  week  at  Columbus  and  nominated  Hon. 
Frank  Chance  as  their  candidate  for  circuit 
judge  to  succeed  Judge  John  A.  Shattck,  now 
on  the  supreme  bench. 


The  commissioners  of  Pickaway  county,  to 
which  the  trial  of  the  celebrated  case  of  CoL 
Coit,  growing  out  of  the  Washington  C.  H. 
riot,  have  demanded  of  Fayette  county  that 
they  advance  four  thousand  dollars  as  a  guar- 
antee deposit  to  meet  the  costs  in  that  case. 
The  latter  have  declined  to  do  so. 


The  firm  of  Harris  &  Sears,  at  Bucyrus, 
has  become  Harris,  Sears  &  Monnett  The 
attorneys  thus  associated  are  well  known  in  the 
judiciary  of  the  state,  and  will  make  a  strong 
firm.  Mr.  Harris'  successful  campaign  for 
Congress  in  the  13th  district  will,  in  addition  to 
his  political  honors,  bring  him  a  broader  field 
for  litigation.  Mr.  Monnett's  nomination  for 
Attorney-General  has  given  him  a  leading  posi- 
tion among  the  attorneys  of  the  state,  and  has 
added  largely  to  his  previous  extended  ac- 
quaintance. Mr.  Sears  is  known  as  a  careful, 
painstaking,  hard  working  attorney,  with  an 
experience  of  upwards  of  ten  years. 

The  action  of  Judge  Jenkins  of  the  U.  S 
court  sitting  at  Milwaukee,  ii  followed  by 
other  judges,  will  put  an  end  to  applications 
for  receiverships,  simply  as  a  means  of  getting 
control  of  corporations,  to  freeze  out  opposing 
factions  or  to  wreck  valuable  property  for  pur- 
poses of  gain.  In  appointing  receivers  tor  the 
Northern  Pacific  Railway  the  judge  said: 

"  Now  comes  the  cjuestion  in  hand.  The  re- 
ceivers to  be  appointed  by  this  court  must 
come  within  the  definition  of  the  law,  as  I 
construe  it.  They  must  be  men  entirely  in- 
different to  the  contending  factions;  they 
must  have  no  connection  with  this  fight ;  they 
must  be  men  who  are  strict  and  impartial  and 
who  will  perform  the  duties  in  single  devotion 
to  the  trust  and  with  no  ulterior  motives  to 
serve.  They  must  be  men  of  high  character, 
capable  of  commanding  the  respect  and  confi- 
dence of  the  great  public  they  are  to  serve." 

He  refused  to  appoint  persons  who  were 
agreed  upon  and  suggested  by  parlies  inter- 
ested in  controlling  the  road. 


Henry  Ward  IngersoU,  a  leading  attorney  at 
^he  Summit  county  bar,  died  Saturday  last  at 
his  home  in  Akron  of  apoplexy.  He  was 
stricken  at  Mogadore  ten  days  ago,  but  im- 
proved so  as  to  be  removed  to  Akron  early  in  the 
week.  He  was  sixty- two  years  of  age,  and  has 
always  lived  in  Summit  county,  having  been 
born  in  Richfield  October  23,  1833.  He  gradu- 
ated from  the  Western  Reserve  University  in 
1857,  and  studied  law  in  the  offices  of  Judge 
Van  R.  Humphrey,  in  Hudson,  and  Wolcott  & 
Up&on,  in  Akron,  being  admitted  to  the  bar  in 
1859.    He  immediately  opened  liis  office  in  that 
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city,  where  he  practiced  continuously  until  his 
death,  except  during  his  absence  while  in  the 
army.  He  served  as  a  musician  in  the  Second 
Ohio  Cavalry  band  in  1861-'6*J,  and  when 
mustered  out  was  commissioned  captain  of  a 
company  of  the  One  Hundred  and  Twenty- 
fourth  O.  V.  I.,  but  on  consolidation  of  two 
companies  he  was  again  mustered  out,  after- 
wards served  in  Company  b',  One  Hundred  and 
Sixty-fourth  O.  N.  G.,  during  its  100-day  ser- 
vice. In  1 866  he  married  M  iss  Sarah  Boardman , 
of  Newton  Falls,  who  bore  him  two  children, 
Adelaide  B.  and  Harry. 


CONDENSED  OHIO  LEGAL  NEWS. 

An  unusual  suit  for  divorce  has  been  fi'ed  at 
Akron.  It  alle^'es  as  a  cause  of  action  that  a 
woman  is  a  habitual  drunkard.  This  is  the 
first  record  of  the  kind  in  the  Summit  county 
courts. 


Colonel  CIktIcs  H.  Kibler  was  nominated 
for  circuit  judge  of  the  Fifth  district  on  the 
third  ballot  by  the  Republican  convention  at 
Zanesville.  The  other  candidates  were  Joseph 
C.  Devin,  of  Mt.  Vernon,  Thompson  I).  Halca, 
of  New  Philadelphia,  and  Frank  Taggart,  of 
Wooster. 


The  bondsmen  of  ex-treasurer  Craw'"ts,  at 
Ottawa,  have  paid  into  the  county  treasurer 
$19,977.97,  the  amount  of  jndgmeut  against 
them.  The  penalty  of  $=1,997.97  was  also  de- 
posited until  the  commissioners  could  hear 
the  petitions  for  remitting  the  judgment 
askea  by  the  court. 

James  McEldowney,  the  private  detective, 
who  has  caused  many  arrests  among  saloon- 
keepers, at  Marion,  is  in  trouble.  The  saloon 
ists  are  getting  back  at  him.  He  was  arrested 
Tuesday  afternoon  and  taken  to  Bucynis 
where  he  was  fined  $5  and  costs  for  assaulting 


Mrs.  Harriet  Hare,  at  Vpper  Sandusky,  has 
applied  for  a  divorce  from  her  husband,  Jay 
A.  Hare,  ex-county  treasurer.  Hoth  families 
are  among  tl:e  first  and  oldest  in  Wyandot 
county,' and  the  filing  ol  the  suit  has  cieated 
quite'  a  little  .sensaion.  Various  acts  of 
cruelty  are  alleged  in  the  petition. 

At  Elyria  Belah  Adams,  representing  twenty 
taxpayers  of  Columbia  township,  has  asked 
for  an  iniuncLion  to  restrain  the  members  of 
tlie  board  of  education  from  building  a  new 
school  house,  which  it  is  alleged  they  propose 
to  do  from  motives  of  spite,  malice  and  ill  will 
and  to  burden  the  tax]^ayeis  of  the  township. 
One  of  the  members  of  the  board  is  a  woman. 
The  claim  is  m«de  that  the  old  building  which 
burned  can  be  utilized.  A  temporary  injunc- 
tion was  granted. 


Contractors  Dan  O^Marr  and  Omer  N.  Gard- 
ner, have  been  indicted  at  Akron  on  a  charge 
of  attempting  to  secure,  by  bribery,  the  votes 
and  influence  of  City  Commissioner  Joseph 
Hugill  and  Councilman  M.  G.  Snyder  for  the 
use  of  a  certain  kind  of  paving  bnck,  and  have 
been  held  in  the  sum  of  $2,500  each  to  appear 
for  trial. 


A  suit  for  $30,000  damages  has  been  com- 
menced at  Cleveland  by  Huntington  &  Gibson, 
a  retail  coal  firm,  against  eight  of  the  largest 
coal  dealers  in  the  city.  The  firm  claims  that 
these  eight  control  the  Coal  Dealers*  associa- 
tion in  Cleveland,  and  therefore  the  prices  in 
handling  five-sixths  of  the  business  of  the 
city.  Huntington  &  Gibson  were  boycotted 
because  they  sold  coal  at  a  price  below  that 
fixed  by  the  association. 


H.  J.  Bird  filed  a  suit  at  Ironton  against  the 
First  National  bank  of  that  place,  asking  dam- 
ages in  the  amount  of  J(iO,000.  The  suit 
arises  out  of  the  sale  of  the  Wellston  Nail 
mills,  which  W[r.  Bird  up  to  within  a  few  weeks 
ago  owned  and  controlled.  The  First  National 
bank  had  a  tax  claim  against  his  property  for 
$2,000,  and  other  claims  making  the  total 
amount  to  about  $5,000.  The  bank  foreclosed 
the  tax  claim  and  had  the  property  sold  at 
what  Mr.  Bird  considers  a  great  sacrifice  and 
loss  to  him.  Hence,  he  sues  for  the  large 
amount  above  named. 


In  a  hot  contest  for  the  Democratic  nomina- 
tion for  circuit  judge,  of  the  same  district,  at 
Mt.  Vernon,  Judge  A.  A.  Thayer,  of  Stark 
county,  routed  his  opponents  and  secured  the 
prize  on  the  twenty- sixth  ballot,  although  on 
the  next  preceding  ballot  he  did  not  receive  a 
vote.  His  most  formid£^J)le  antagonists  were 
S.  M.  Douglass,  of  Richland,  and  E'.  S.  Dowell, 
of  Wayne,  and  several  times  the  other  candi- 
dates, S.  M.  Hunter,  of  Licking,  R.  M.  Camp- 
bell, of  Ashland,  and  Judge  Jabez  Dickey,  of 
Morrow,  came  near  nominatioxL 


The  question  of  exemption  from  taxation  of 
the  property  of  veteran  soldiers  in  New  York 
purchased  with  pension  money,  has  just  been 
decided  in  the  affirmative  by  Judge  Alton  R 
Parker  at  special  term,  Kingston,  N.  Y.  The 
relator  js  George  Coddington,  who  sacs  the 
assessors  of  the  town  of  Gardiner,  Ulster 
county. 

The  exemption  is  based  on  an  old  law.  The 
Revised  Statutes  exempt,  all  property  that  is 
exempt  from  execution.  The  court  of  appeals 
has  held  that  the  property  bought  with  pen- 
sion money  is  exempt  from  execution.  The 
city  assessors  have  taxed  on  this  theory,  bnt 
so!ne  towns  have  placed  such  property  on  their 
assessment  rolls» 

Judge  Parker  says :  The  court  holds,  "if  >11 
the  money  with  which  the  land  was  purchased 
was  received  from  the  United  States  govern- 
ment pensioner  as  bounty  money,  while  he  was 
non-commissioned  ofiicer,  private  or  mnsiciao, 
that  such  property  is  exempt  from  taxation." 
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Judge  Price,  at  Bellefontaine,  has  held  that  no 
city  prisoners  are  now  being  legally  held  in 
the  county  jail.  Some  ninety  aa3rs  ago  the 
county  coniuiissioners  passed  an  order  prohib- 
iting the  use  of  said  jail  for  purposes  named 
in  sections  1867  and  I068,  Revisea  Statutes  of 
Ohio.  Accordingly,  some  eighteen  prisoners 
are  now  being  held  unlawfully  in  the  jail. 

J.  O.  Detwiler,  of  Salem,  has  sued  William 
Stewart  and  Mathias  Walter  for  $10,000,  for 
loss  of  an  arm.  Plaintiff  worked  for  delend- 
ants,  who  owned  a  saw  mill.  He  was  young 
and  inexperienced  and  while  the  buzz  saw  was 
running  rapidly  the  plaintiff  was  ordered  by 
defendants  to  go  into  the  pit  directly  under 
the  saw  to  pick  up  a  chain.  While  obeying 
the  order  he  slipped  and  fell  against  the  saw 
and  his  left  arm  was  severed  from  his  body. 

State  Fish  and  Game  Commissioner  L.  K. 
BuQtain  has  begun  a  suit  against  Cr  ngle  & 
Co.,  fish  dealers  at  Cleveland,  for  f{,2r)0  for 
personal  damages.  In  his  petition  Buntain 
rehearses  the  story  ol  his  arrest  at  the  instiga- 
tion of  Crangle  &  Co.  for  seizing  the  dealers' 
nets  in  Lake  Erie.  He  says  that  he  was  taken 
before  Justice  Hitchens,  and  exonerated  of 
committing  any  offence  whatever,  and  claims 
that  his  credit  and  reputation  has  been  dam- 
a>^ed  to  the  amount  named. 

The  commissioner  has  begun  similar  suits 
against  John  Mouson  and  J.  H.  Kormand,  other 
fish  dealers,  on  ihe  same  ground,  and  asks  the 
court  to  award  him  |4.1o0  and  $s5,<XK)  from 
each  one,  respectively.  The  arrests  were  retal- 
iatory proceeding's  brought  by  the  fish  dealers 
against  the  state  game  warden  and  his 
assistnnts  for  holding  in  their  possession  fish 
illegally  caught. 

The  case  of  the  Columbus,  Hocking  Valley 
and  Toledo  railroad  company  Against  Steven- 
son Burke  and  others,  will  be  heard  next  Wed- 
nesday before  the  supreme  court  The  case  is 
one  belonging  to  the  long  series  of  litigations 
groMnng  out  of  the  alleged  misappropriation 
of  $^,000,000  by  Burke  and  his  associates  when 
they  had  possession  of  the  .Hocking  Valley 
road.  About  the  time  the  stockholders  of  the 
Hocking  Valley  railroad  brought  the  suit  to 
recover  the  amount  of  money  said  to  have 
been  appropriated,  they  also  biou^htsuit  to 
enjoin  Stevenson  Burke  from  disposing  of  cer- 
tain stock  and  securities  of  the  road  which  he 
held  in  his  possession,  and  gave  an  injunction 
bond  amounting  to  *200,000,  which  was  in- 
tended to  secure  Burke  from  any  loss  that  he 
might  sustain  by  reason  of  the  injunction. 

When  the  suit  was  dismissed  upon  the  deci- 
sion rendered  by  the  board  of  arbitrators  to 
which  it  was  referred,  the  injunction  strit  was 
also  dismissed,  and  thereupon  Judge  Burke 
entered  suit  to  recover  on  the  bond,  claiming 
that  the  property  and  bonds  which  had  been 
tied  up  by  the  injunction  had  depreciated 
and  altogether  damaged  him  to  the  amount  of 
the  bond.  He  recovered  judgment  in  the 
lower  courts  and  the  case  was  brought  up  by 
the  railroad  company  to  the  supreme  court, 
where  it    was  argued  and  submitted  two  or 


three  years  ago.  Since  that  time  the  people 
and  litigants  have  been  waiting  patiently  tor 
the  decision.  In  the  meantime  the  court  has 
changed  somewhat  Old  members  have  been 
retired  and  new  ones  have  stepped  in,  and  for 
this  reason  it  was  decided  to  have  the  case 
argued  again.  Ex- Governor  Foraker  and  At- 
torney-General Richards  and  Hon.  Elihu  Root, 
of  New  York,  will  represent  the  railroad'com- 
pany  while  Judge  Burke  will  represent  himself 
assisted  by  Judge  Doyle. 

Bright  sayings  are  often  to  be  heard  in  the 
courts,  and  they  enliven  a  dull  and  tiresome 
day. 

At  one  time.  Sergeant  Manning,  a  very  ner- 
vous man,  was  arguing  a  case  before  the  judges 
of  the  common  pleas.  He  had  a  large  number 
of  books  before  him,  almost  enough  to  con- 
stitute a  library.  While  he  was  reading  the 
report  of  one  of  the  castas  a  number  of  books 
tumbled  off  the  table  in  front  of  him. 

**My  lords,"  said  the  sergeant,  nervously,  "it 
is  reported  in  two  other  books  in  these  exact 
words." 

"Are  >ou  sure,"  asked  Justice  Maule,  "that  it 
is  exactly  the  same  ?" 

"Certainly,  my  lords.'*  -replied  Manning 
earnestly. 

"Well,  then,"  said  Justice  Maulc,  gravel  •, 
"why  hunt  for  the  other  books?  Read  the 
same  catle'  again  out  of  the  one  you  have  in 
your  hand." 

Manning  saw  the  poin*,  and  when  the  mer- 
riment caused  by  the  justice's  suggestion  had 
subsided,  be  proceeded  with  hia  argument 
without  further  search  for  the  much  quoted 
case. — Youths  Companion. 

An  old  lawyer  once  told  me  about  a  cabe  he 
had,  but  which  he  didn't  keep. 

An  old'  Irish  woman  aent  for  him  in  grvat 
haste  one  day.  She  wanted  him  to  meet  her 
in  the  criminal  courts  He  hastened  to  the  court 
house  all  out  of  breath.  The  woman's  son 
was  about  to  be '  placed  on  trial  for  burglary. 
Whien  the  lawyer  entered  the  court  room  the 
old  woman  rushed  up  to  him  and  in  an  ex^ 
cited  voice  said : 

'  "Mr  B ,  Oi  want  a  ye  to  git  a  continyu> 

ance  for  me  b*y,  Jimmie." 

"Vfery  well,  madam,"  replied  the  lawyer.  "I 
will  do  SQ  if  I  can,  but  it  will  be  necessary  to 
present  to  the  court  some  grounds  for  a  con- 
tinuance.   What  shall  I  say  ?" 

**Shure,  ye  can  jist  tell  the  court  Oi  want  a 
continyuance  till  Oi  can  git  a  better  law>'er  to 
try  the  rase." 

The  lawyer  nearly  fainted  when  he  heard 
this,  and  after  telling  the  old  woman  that  she 
would  have  to  get  another  law>*er  to  get  the 
continuance,  he  hurried  back  to  his  office  a 
very  an^ry  man. — Chicago  Inter  Ocean, 
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OHIO  LBGAI,  NEWS. 


SUPREME  COURT  OF  OHIO. 


JANUARY  TERM,  A.  D.  1895. 


The  supreme  court  has  made  the  following 
assignment  of  cases  for  oral  argument: 

First' Division. 
Wednesday^  October  9d. 
2605.    The  C,  M.  V.  &  T.  Ry.  Co.  et  al.  v. 
Stevenson  Burke  et  al.    By  full  court. 
Friday,  October  4*h, 
43:r».    The  L.  S.  &  M.  S.  Ry.  Co.  v.  Curtis  E. 
Starkey. 

4309.'   Paul  I.  Eugleman,  admr ,  v.  The  L.  S. 
&  M.  S.  Ry.  Co. 

Wednesday^  October  9th. 
4142.    The  City  of  Cleveland  et  al.  ▼.  C.  A. 
Seldun  et  al. 

44.'i;i    The  Spring:field    Savings  Society  v. 
George  W.  Collett,  treasurer. 

Friday,  October  11th. 
33in).     H.  Van  Nes  v.  R.  B.  Brooks,  treasurer. 
4415,    The  P.,  Ft.  W.  &  C.  Ry.  Co.  v.  John  R. 
Martin,  treasurer. 

Wednesday,  October  16th. 
4305,    The  City  of  Toledo  et  al.  v.   Amelia 
Just. 

4366.    Same  v.  William  Sheill. 

4:i67.     Same  v.  Earnest  \.  Eversman. 

4378.    Same  v.  Annie  Beckler. 

4572.     David  U.  Cockley  v.  Francis  Brucker. 

Friday,  October  18th. 
3055.    Panuie    L.    Valentine   et  al.  v.  The 
Union  Central  Life  Insurance  Co. 

3057.    Joseph  C.  Greiner,  administrator,  ▼. 
John  A.  White  et  al.  ' 

Wednesday,  October  iSd. 
3067.    Thomas  W.  Leggett,  exr.,  et  al.  v.  Jane 
A.  Hamilton  et  al. 

3071.    The  Old  National  Bank  of  Cambridge 
V.  Albert  W.  Green  et  al. 

Friday,  October  tSth. 
3076.    William    A.  Hershiser   et   aL    v.    S. 
Stacker  Williams  et  al. 

3102.    Joseph  Leon  Batchelor  et  al.  y.  The 
U.  S.  Mutual  Accident  Association. 
Wednesday,  October  SOth. 

3122.  In  re  Oliver  C.  Hauipton  et  al.,  trus- 
tees, etc. 

3123.  Amos  Beach  v.  Isaac  A.  Julian. 

Friday,  November  1st. 
3149.    The  P.,  C.  &  St  L.  Ry.  Co.  v.  Patrick 
H.  Kelly. 

3153.    The   Union  Central    Life  Ins.  Co.  v. 
Ella  Horn. 

Second  Division. 

Friday,  October  Mh. 

4341.    The  L.  E.'  &  W.  R.  R.  Co.  v.  Joseph 
Mackley,  by,  etc 

4378.    The  C,  H.  &  D.  R.  R.  Co.  v.  C.  W. 
Macklefresh,  Adm'r. 

Wednesday,  October  9th. 

4384.    Vina  Hammond,  Adm'x,  v.  Pennsyl- 
vania Company. 

4314.    Daniel    S.    Wilder  et  al.  v.  David  E. 
Daniels  et  al. 


Wednesday,  October  16ih. 
4656.    Frederick  H.  Geiger  v.  The  State  of 
Ohio. 

3047.    Annie  E.  Young  et  al.   v.  Harrison 
Ulsh. 

Friday,  OctoberlSiA. 

3059.  David   Armstrong,  Receiver,  v.  John 
H.  Law  &  Bro. 

3073.    David  Armstrong,  Receiver,  et  aL  v. 
The  Herancourt  Brewing  Co.  et  aL 
Wednesday,  October  tSd. 

3060.  Henry  Kramer  v.  The  T.  &  O.  C  Ry. 
Co. 

3075.    Philander    W.  H.  Tuttle    et   aL    v. 
Henry  Burgett,  Adm*r. 

Friday,  October  95th. 

3109.    The  Rollstone  NatM  Bank  v.  Wm.  Mc- 
Kinley,  Jr..  et  al,,  Exrs.,  et  al. 

3117.    The  C.  S.   &  H.  Ry.  Co.  v.  Wilber 
Moyer. 

Wednesday,  October  SOth. 

3152.    John  W.  Harper  et  al.    v.   McKinnis. 
Davis  &,Co. 

3166.    The  C,  H.   &   D.  R.  R,  Co.  v.  The 
Metropolitan  Nat*l  Bank. 

Friday,  November  Jst, 

3145.    J.  H.  Miller  v.  The  Mansfield  Savings 
Bank  et  al. 

3148.    E.  J.  Haworth  v.  Sol.  Kester. 


Official  Record  of  Proceedings. 


New  Cases. 

New  causes  filed  in  supreme  court  since  Sep- 
tember 25, 1895: 

4727.  Charles  E.  Page  v.  John  P.  Pojnie, 
agent,  etc,  et  al.  Error  to  the  circuit  court  of 
Hamilton  county.  Alfred  Hill,  Ramsey.  Max- 
well &  Ramsey ;  Pogue,  Pottenger  &  Pognc, 
Thornton  M.  Hinkle. 

4728.  The  Fraternal  Mystic  Circle  v.  The 
State  of  Ohio,  ex  rel.,  Lincoln  Fritter.  Error 
to  the  circuit  court  of  Franklin  county. 
Cyrus  Huling,  Merrick  &  Tompkins;  Nssh  & 
Lentz. 

4729.  Conrad  Hoffman,  Sr.,  Admr.,  etc.,  v. 
Edward  Pape,  Sr.,  Admr.,  et  al.  Error  to  the 
circuit  court  of  Montgomery  county.  John 
Schuster. 

4730.  Conrad  Hoffman,  Sr.,  Admr..  etc.,  v. 
Wilhelmine  Hilscher.  Error  to  the  circuit 
court  of  Montgomery  county.    John  Schuster. 

4731.  Israel  Jasheuosky  v.  Burgunder  Bros- 
&  Co.  et  al.  Error  to  the  circuit  court  of 
Franklin  county.    John  S.  Friesner. 

4732.  Charles  M.  Butt,  Exr.,  v.  Melancthon 
Worthington.  Error  to  the  circuit  court  of 
Madison  county.  Lincoln  &  Lincoln,  H.  C 
Black ;  Derfiinger  &  Emery. 

4733.  Peter  Schererv.  The  Sute  of  Ohio. 
Error  to  the  court  of  common  pleas  of  Hamil- 
ton county.  L.  H.  Pummill,  Scott  Bouham; 
Dye  &  Dye. 
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Ohi9  Decisions. 

The  publishers  of  the  Lboal  Nbws  publish  annually 
two  volumes,  which  contain  the  decinions  of  the  Cir- 
cuit, Superior  and  Common  Plea»  Courts  of  the  state, 
under  the  title  of  Ohio  Decisions.  Advance  sheets  of 
these  volumes  are  issued  each  week  as  supplementa  to 
the  I.BOAi.  Nbws, 'without  charge  to  subi^cnbers. 
Pedcral  GasesJ 

We  also  publish  one  volume  each  year-of  Ohio  Fed- 
eral Cases,  advance  sheets  of  >csrhich  are  mailed  semi- 
monthly as  a  supplement  to  the  Lboal  News. 
Supreme  Court  Reports. 

The  publishers  of  the  Le^al  Nbws  now  have  the 
contract  lor  publishing  the  Supreme  Court  ReporU  of 
the  state,  and  are  enabled  to  attach  advance  sheets  of 
these  volumes  to  the  Lboal  Nbws,  as  a  second  supple- 
ment, withojit  charge.  These  sheets  are  only  for  tem- 
porary use  and  do  not  include  indexes. 
Alew  Subscriptions. 

New  subscriptions  can  begin  at  any  time,  and, back 
numbers  of  the  tmrt  devoted  to  the  Lbgai.  Nb^s  to 
the  beginning  of  the  subscription  year  will  be  sup- 
plied it  desired  j  but  ho  advance  sheets  of  the  Ohio 
Decisions  will  be  supplied  back  of  the  commencement 
of  the  current  volume. 

Vol.  8  oi  Ohio  Decisions  begins  May  4, 1896. 

Bound  Volumes. 

Bound  copies  of  Vol.  1  and  Vol.  2  of  the  Ohio  Decis- 
ions can  be  had  at  $3.50  per  volume,  if  bound  In  full 
sheep,  or  Hi  00  per  volume  in  half  sheep. 

Bound  volumes  of  Vol.  1,  Ohio  Legal  Nbws  (Toledo 
I«egal  News)  will  be  furnished  at  s2  00  per  volume. 

Boudd  copies  of  any  volume  of  Ohio  Decisions,  or  of 
the  Lboal  Nbws  will  be  sent  in  exchange  for  the  ad- 
vance sheets,  at  Sl.OO  per  volume  in  lull  sheep,  or  75 
cents  in  half  sheep. , 

Missing  numbers  of  ItBGal  Nbws  or  Ohio  Decisions, 
10  cents  each. 


Bntered  at  the  Poatoffice,  Norwalk,  Ohio,  aa  second 
class  matter. 


SATURDAY,  OCT.  12.  1895. 


COMMUNICATIONS  SOLICITED. 
CofUributions,  items  of  news  adoui  courts 
fudges  and  lawyers;  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
on  legal  topics,  or  discussions  upon  points  oj 
interest^  as  well  as  important  decisions,  are 
solicited /rom  tnembers  of  the  bar  and  those 
interested  in  legal  proceedings. 


Mrs.  Judge  Lyman  R.  Critchfield,  ai  Wooster 
is  dead  from  bums  received  two  weeks  ago 
from  a  gasoline  tank  overflowing  and  igniting. 

The  grand  jury  at  Lexington,  Ky.,  has  in- 
dicted Mayor  Duncan  and  Chief  of  Police 
McBlroy,  charging  them  with  permitting 
saloons  to  sell  liquor  on  Sundays. 


Hon.  Walter  S.  Dilatush,  of  Lebanon,  judge 
of  the  common  pleas  court,  died  Friday  last 
from  an  abscess  of  the  brain  following  the  con- 
cussion caused  by  standing  too  near  one  of  the 
la^ge  cannons  during  the  Knights  Templar  con. 
clave  at  Boston.  'He  was  the  youngest  judge 
Hn  the  state  at  the  time  of  election  and  ver/ 
popular. 


A  Cleveland  paper  says  that  Judge  Ong,  of 
the  common  pleas  bench,  appointed  J.  T*;. 
Logue,  ex-judge  of  the  police  court,  referee  in 
fourteen  divorce  suits.  The  referee  granted 
ten  decrees  of  divorce  and  dismissed  the  others 
for  want  of  prosecution.  Judge  Hamilton » 
also  of  the  common  pleas  bench,  declared  the 
verdicts  illegal,  claiming  that  divorce  cases  in  ' 
Ohio  are  not  referable. 

An  embarrassing  complication  will  ensue  if 
Judge  Hamilton's  opinion  is  sustained,  as  sev- 
eral of  the  parties  divorced  by  Judge  Logue 
have  since  married,  and  consequently  are  now 
bigamists. 


The  circuit  court,  iu  s<^ssiou  at  Canton, 
handed  down  a  ruling  of  deep  interest  to  all 
cities  having  companies  of  the  Ohio  National 
guard.  The  local  comply  brought  mandamus 
proceedings  agAinst  the'  county  commissioners 
to  compel  them  to  provide  an  armory.  The 
common  pleas  court  ruled  the  law  requiring 
them  to  provide  one  to  be  unconstitutional,  and 
'the  circuit  court  sustained  the  finding  and 
elaborated  on  the  question,  citing  that  the  law 
opef'ated  unequally  in  the  different  counties, 
obliging  some  to  build  several  armories  and 
others  to  escape  without  any  expense,  while  the 
investment  is  for  a  state  institution  and  of  equal 
benefit  to  all  sections.- 

Judge  Pugh,  at  Columbtts  one  day  last  week,, 
according  to  a  special  telegram  from  that  city 
to  the  press,  delivered  a  vety  wholesome  cen- 
sure on  the  facility  with  which  divorces  are 
supposed  to  be  obtained.  He  said :  **  Domestic 
infelicity  and  consequent  divorce  proceedings 
ha^e  reached  the  fad  stage  in  the  aristocratic 
Bast  End.  There  are  several  cases  pending,, 
one  of  which  has  deeply  shocked  society  .be- 
cause of  the  long  list  of  prominent  anticipated 
co-respondents."  Several  suits  were  heard  by 
Juclge  Pugh  last  week,  and  he  refused 
decrees  in  every  case,  scored  the  attorneys  for 
desperate  attempts  to  secure  insufficient  evi- 
dence, and  said  that  Columbus  was  getting  ta 
be  as  bad  as  Chicago. 
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Governor  McKinley  has  appointed  G.  W. 
Stanley,  of  Lebanon,  as  common  pleas  judge 
to  fill  the  vacancy  caused  by  the  death  of 
Judge  W.  S.  Dtlatusb.  Judge  Stanley  will  not 
be  a  candidate  for  the  nomination  for  election 
to  fill  out  the   erni. 


The  Republicans  of  the  second  judicial  dis- 
trict, comprising  Montgomery,  Warren,  Clin- 
ton and  Greene  counties,  met  in  delegate  con- 
vention at  Xenia  on  Wednesday,  and  nomi- 
nated Judge  Milton  Clark,  of  Lebanon,  as  a 
candidate  to  fill  the  vacancy  caused  by  the 
death  of  Judge  Walter  S.  Dilatush,  of  Leba- 
non. 


Judge  Alvin  C.  Voris,  of  Akron,  who  was  de- 
feated for  the  Republican  nomination,  has 
been  nominsted  by  the  Democrats  as  their 
candidate  for  common  pleas  judge  against 
Gen.  J.  A.  Kohler.  Judge  Voris  was  also 
nominated  by  petition  as  an  independent  can- 
didate, and  the  board  of  elections  was  asked 
to  place  his  name  on  the  ticket. 


The  commissioners  of  Lake  county,  Minn.. 
have  been  awarded  a  default  judgment  of 
$4,548.50  against  Lamprecht  Bros.  &  Co.,  bv 
Judge  Dellenbaugh  at  Cleveland.  They  sued 
on  May  17  for  $4,150  and  interest,  whicii  they 
claimed  the  Cleveland  firm  owed  them  on 
$10,000  worth  of  road  bonds,  purchased  in 
March,  1893.  In  their  petition  the  commis> 
sioners  set  forth  tliat  the  firm  purchased  the 
bonds  for  $10,160,  and  had  paid  at  the  time  of 
the  beginning  of  the  suit  only  fG,020. 


CONDENSED  OHIO  LEGAL  NEWS. 

After  three  years  of  local  option  Carrollton 
again  becomes  wet.  While  trying  to  convict 
two  restaurant  keepers  of  illegally  selling 
whisky  a  technical  aefect  in  the  ordinance  was 
discovered  by  attorneys  for  the  defendants, 
which  proved  it  invalid 

A  suit  was  instituted  in  Summit  county  courts 
to  test  the  constitutionality  of  the  law  of  1893. 
by  which  the  boards  of  city  commissioners  of 
Akron  and  Youngs  town  were  created.  Another 
point  to  be  raised  is  that  the  law  does  not  apply 
to  cities  of  Akron's  grade.  As  the  concurrence 
t>f  the  council  and  commissioners  in  all  matters 
relating  to  public  improvements  is  necessary, 
there  have  been  several  "deadlocks"  at  Akron 
since  the  creation  of  the  board  and  hence  this 
method  is  to  be  taken  to  ])reak  the  deadlock. 
It  is  something  like  hangini^  one's  self  as  a  cure 

for  a  felon.  

The  circuit  court  of  Hocking  county  has  re- 
versed the  $8000  judgment  obtained  by  the 
widow  of  Philip  M.  Thonipson  against  the 
Columbus,  Hocking  Valley  and  Toledo  Rail- 
way company  on  the  ground  of  contributory 
negligence.  On  September  IS,  181)3,  a  private 
car  of  the  railway  company  was  being  used  by 
Governor  McKinley,  and  while  it  was  being 
shifted  at  Ponieroy,  Conductor  Thompson  at- 
tend pted  to  set  a  brake  when  the  brake  wheel 
came  off  of  the  brake  staff,  precipitating  him 
in  front  of  the  niovini;  car,  which  ran  against 
him,  killing  him  instantly.  The  court  has 
held  as  .i  matter  of  law  and  by  virtue  of  the 
rules  of  the  railway  company  that  it  was  the 
dul}'  of  Thom]>S()n  to  know  that  the  car  was  in 
repair  liefore  iisiiij;;  it  himself  or  permitting 
others  to  do  so,  ;in«l  that  as  between  himself 
and  the  company  Ik*  stood  in  the  relHtionship 
of  vice  principal,  .-nul  that  his  own  act  con- 
tril)iitfcd  proximately  to  his  death,  which  would 
preclude  his  reprisentatives  from  a  recovery. 


[Supreme  Court  of  Ohio.] 

Louis  Schloenbach  v.  The  3t.\te  ex 
REL.  Prosecuting  Attorney  of  Hardin 
County. 

The  law  does  not  authorize  county  commis- 
sioners to  publish  the  annual  report  required 
to  be  made  to  the  court  of  common  pleas  in  a 
German  newspaper. 

(Decided  October  1,  1895.) 

Error  to  the  circuit  court  of  Hardin 
county. 

K  C,  &J.  IV.  Dougherty  aMd  John  H. 
Smick,  for  Plaintiff  in  Krror.    . 

George  E.  Crane  and  C  D,  KelUy, 
for  Defendant  in  Error. 

By  The  Court. 

The  action  below  was  brought  by  the 
defendant  in  error  against  the  commis- 
sioners, auditor  and  treasurer  of  Hardin 
county  to  perpetually  enjoin  the  allow- 
ance and  payment  of  a  bill  presented  by 
the  plaintiff  in  error  for  publishing  iu 
the  Kenton  Wockenbtatt,  a  German  news- 
paper, the  detailed  report  made  to  the 
court  of  common  pleas  by  the  commis- 
sioners, of  their  financial  transactions  for 
the  year  preceding  the  third  Monday  of 
September,  1892,  together  with  the  re- 
port of  the  examiningcommittee  thereon. 
An  injunction  was  allowed  in  the  com- 
mon pleas,  and  upon  trial  on  appeal  in 
the  circuit  court,  a  like  order  of  injunc- 
tion was  made  perpetual.  To  reverse 
this  judgment  the  present  proceeding  is 
prosecuted. 

We  perceive  no  error  in  the  judgmett 
of  the  circuit  court.  The  duty  oi  the 
commissioners  in  regard  to  publishing 
their  report  is  governed  wholly  by  section 
017  of  the  Revised  Statutes,  and  that 
.section  does  not  afford  authority  for 
either  ordering  such  report  published  in 
a  German  newspaper,  or  paying  for  the 
!  same.     See  Cincinnati  v.  Bickett,  2(5  Ohio 

1     Judgment  affirmed. 
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Causes  to  and  including  No.  36(^,  on  the 
General  Docket,  are  called  and  marked  sub- 
mitted. 

3015.  Catherine  Prank  et  al.  v.  Rosa  Levy 
et  al.  Error  to  the  circuit  court  of  Hamilton 
county.    Judgment  affirmed. 

3383.  Hanna  V.  Myers  v.  Phebe  M.  Cron- 
inger.  Error  to  the  circuit  court  of  Hancock 
county.  Judgment  affirmed.  Burkbt,  J.,  did 
not  sit  in  the  case. 

3406.  The  Ft  Wayne  Electric  Co.  ▼.  A.  W. 
Hill,  etc.  Error  to  the  circuit  court  of  Bel- 
mont county.    Judgment  affirmed. 

3874.  Louis  Schloenbach  v.  The  State  ex  rel. 
Pros.  Atty.  Error  to  the  circuit  court  of 
Hardin  county.  Judgment  affirmed.  Per  cu- 
riam report 

3406.  Russell  W.  Roberts  v.  Priscilla  J. 
Roberts  et  al.  Error  to  the  circuit  court  of 
Marion  county.  Judgment  affirmed.  Burkbt, 
J.,  dissents. 

4188.  George  W.  Brooks,  Administrator,  v. 
The  P.,  C,  C.  &  St.  L.  Ry.  Co.  Error  to  the 
circuit  court  of  Miami^  county. .  Judgment 
affirmed.  Woodard  v.  Railway  Co..  10  Ohio  St, 
121.  Hoover,  Administrator,  v.  Railway  Co., 
25  Ohio  St,  667. 

4407.  The  city  of  Cincinnati  for  the  use  of 
X^ouis  Kuhn  v.  The  Board  of  Education  of 
Cincinnati.  Error  to  the  superior  court  of 
Cincinnati.    Judgment  affirmeo. 

45;^.  Ohio  ex  rel.  Hartman,  etc.,  v.  The 
Board  of  Education  of  Van  Buren  township, 
Darke  county  Ohio.  Error  to  the  circuit 
court  of  Darke  county.    Judgment  affirmed. 

The  following  cases  on  the  General  Docket 
have  been  dismissed  for  failure  to  file  printed 
record : 

4504.  Isaac  N.  Deardorff  v.  The  City  of 
Gallipolis.  Error  to  the  circuit  court  of  Gallia 
county. 

4527.  Conrad  Gerlach  v.  Herman  Huels, 
Ex*r,  etc.  Error  to  the  circuit  court  of  Scioto 
county.  ' 

4548.  Eugene  Carlier  v.  Hugh  Breslin. 
Error  to  the  circuit  court  of  Brown  counter. 

4561.  Jarecki  Manufacturing  Co.,  Limited, 
v.  The  Adams  Bros.  Co.  et  al.  Error  to  the  cir- 
cuit court  of  Hancock  county. 

45()8.  Andrew  J.  Anderson  v.  James  M. 
Anderson.  Error  to  the  circuit  court  of  Jef- 
ferson county. 

4599.  Leverett  Tarbell  v.  Leonard  Hershey. 
Error  to  the  circuit  court  of  Cuyahoga  county. 

4613.  The  Queen  City  Electric  Co.  v.  C.  P. 
Woodworth  et  al.,  etc.  Error  to  the  circuit 
court  of  Hamilton  county. 

4619.  The  Ohio  Oil  Co.  v.  Thomas  C.  Kelly 
et  al.  Error  to  the  circuit  court  of  Hancock 
county. 

462.3.  James  McLandsbrough  v.  Jane  Lyle  et 
al.  Erroi  to  the  circuit  court  of  Harrison 
county. 

4628.  Miller  Carter  et  al.  v.  Joseph  Day  et  al. 
Error  to  the  circuit  court  of  Richland  county. 

4633.    L.   M.   Cha£fee  v.   Lizzie    Marquardt, 


Adm'x,  et  al.    Error  to  the  circuit  court  of 
'Cuyahoga  county. 

Motion  Docket 
2454.  Frank  McCormick  v.  The  N.  Y.,  L.  E. 
&  W.  R.  R.  Co.  et  al.  Motion  by  plaintiff  to 
advance  cause  No.  4480,  on  the  general  docket. 
Motion  a i lowed.  Briefs  to  be  filed  within 
rules.  4 

2461.  The  State  of  Ohio  ex  rel.  S.  V.  Hart- 
man,  Pros.  Atty.,  v.  The  Board  of  Education  of 
Van  Buren  Tp.,  Darke  county,  Ohio.  Motion 
by  plaintiff  fur  temporary  restraining  order  in 
cause  No.  4538,  on  the  general  docket  Motion 
overruled  and  judgment  affirmed. 

2462.  Dennis  Sayen  v.  Mary  E.  Ryan.  Mo- 
tion by  plaintiff  to  reinstate  cause  No.  4478,  on 
the  general  docket    Motion  overruled. 

2463.  John  Zumstein,  Treas.,  etc,  v.  Addison 
Lysle  et  al.  Motion  by  defendant  to  dismiss 
cause  No.  4149,  on  the  general  docket  Motion 
overruled. 

2464.  The  L.  S.  &  M.  S.  R.  R.  Co.  v.  Dorsey 
L.  Beall,  Adni'r.    Motion  by  defendant  to  act-  < 
vance  cause  No.  4616,  on  the  general  docket 
Motion  allowed;  briefs  to  be  filed  within  rules. 

2466.  The  South  Side  Street  R.  R.  Co.  v. 
Thomas  J.  Mooney.  Motion  by  defendant  to 
advance  cause  No.  4604,  on  the  general  docket. 
Motion  allowed ;  briefs  to  be  filed  within  rules. 

2466.  James  T.  Adams,  on  behalf,  etc.,  v. 
George  Nemeyer,  Mayor,  et  al.  Motion  by 
defendant  to  advance  cause  No.  4601  on  the 
general  dGk:ket  Motion  allowed ;  briefs  to  be 
filed  within  rules. 

2467.  The  Cincinnati  Street  Ry.  Co.  v.  Alta 
G.  Murray  et  al.  Motion  by  B.  S.  W.  R.  R.  Co. 
Cross-petition  to  extend  time  to  file  briefs  in 
cause  No.  4443,  on  the  genet  al  docket.  Motion 
allowed;  time  extended  to  October  28,  prox. 

2468.  Harriet  W.  McAlpin  v.  Alexander 
Clark  et  al.  Motion  by  plaintiff  to  extend  time 
to  file  record  in  cause  No.  4657,  on  the  TOneral 
docket.  Motion  allowed;  time  extended  100 
days. 

2469.  A.  Scharman  v.  The  German  American 
Ins.  Co.    Motion  by  plaintiff  to  extend  time  to 

Srint  record  in  cause  No.  4674,  on  the  general 
ocket    Motion  sustained. 

2470.  A.  Scharman  v.  The  German  American 
Insurance  Co.  Motion  by  defendant  to  dismiss 
cause  No.  4674,  on  the  general  docket  Motion 
overruled. 

2471.  The  Ohio  Oil  Co.  v.  Thomas  C.  Kelley 
et  al.  Motion  by  plaintiff  for  extension  of  time 
to  file  printed  record  in  cause  No.  4619,  on  the 
general  docket.  Motion  to  extend  time,  as  also 
motion  to  reinstate,  overruled. 

2472.  The  Board  of  Education  of  Wayne 
Tp.,  Warren  county,  v.  The  Scate  of  Ohio  ex 
rel.  Board  of  Education  of  Lytle  Special  Dis- 
trict. Motion  by  defendants,  to  advance  cause 
No.  4o94,  on  the  general  docket  Motion  al- 
lowed ;  briefs  to  be  filed  within  rules. 

2473.  Augustus  W.  Ridgway  et  al.  v.  The 
Rio  Grande  College  et  al.  Motion  by  plaintiff 
foi  extension  of  time  to  file  printea  briefs  in 
cause  No.  3483,  on  the  general  docket.  Motion 
allowed  and  time  extended  to  March  1, 1896, 
by  (consent 

2474.  The  N.  Y.,  C.  &  St  L.  R.  R-  Co.  v. 
Minnie  Kimmel  Adams.     Motion  by  defendant 
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to  advance  cause  No.  4579,  on  the  general  docket 
.  Motion  allowed ;  briefs  to  be  filed  within  rules. 
2476.  Peter  Scherer  v.  The  State  of  Ohio. 
Motion  for  leave  to  file  a  petition  in  error  to 
the  court  of  common  .pleas  of  Hamilton 
count}'     Motion  allowed. 

2476.  The  Cleveland  and  Lorain  &  Wheeling 
R.  R.  Co.  V.  Koehnlein  3ros.    Motion  by  de- 

.  fendant  to  advance  and  t6  hear  cause  No.  4265, 
with  cause  No.  3733,  on  the  general  docket 
Motion  overruled. 

2477.  The  Cincinnati  Street  Ry.  Ca  v. 
Charleb  B.  Snell.  Motion  by  defendant  to  ad- 
vance cause  No.  4464,  on  the  general  docket 
Motion  allowed ;  brief»  to  be  filed  within  rules. 

2478.  The  O.  &  M.  Railway  Co.  v.  Herman 
J.  Seegers,  Admr.  Motion  by  defendant  to  ad- 
vance cauHe  No.  4581),  on  the  general  docket 
Motion  allowed ;  briefs  to  be  filed  within  rules. 
Request  for  pnU  argument  noted. 

2479.  The  Cincinnati  Street  Ry.  Co.  v.  Wm. 
W.  Wright  Admr.  Motion  by  defendant  to 
advance  cause  No.  4600,  on  the  general  docket 
Moti6n  allowed ;  briefs  to  be  filed  within  rules. 

2480.  The  N.  Y.,  P.  &  O.  R.  R.  Co.  v.  Har- 
riet A.  Clark  et  al.  Motion  by  defendant, 
Harriet  A«  Clark,  to  advance  cause  No.  4709,  on 
the  general  docket  Motion  allowed;  briefs  to 
be  filed  within  rules. 

2481.  The  B.  &  O.  R.  R.  Co.  v.  James  H. 
Smith  et  al.  Motion  by  defendant  to  advance 
cause  No.  4373,  on  the  general  docket  Re- 
stored to .  place  of  former  number.  Brief  of 
plaintiff  to  l>e  filed  in  00  days  and  that  of  de- 
fendant in  90  days  thereafter. 


Tuesday,  October  8, 189S. 
General  Dockiet. 

3876.    The    Lake      Shore      and      Michigan 

.  Southern  Railway  Company  v.  John  Schaibly 

et  Hi.    Krror  to  the  circuit  court  of  Lora  n 

county.     Dismissed  by  consent  at  cost  of  plain* 

tiff  in  error. 

4047.     Virginia  John  v.  Washington  D.  John. 
Error  to  the  circuit  court  of  liarke  county. 
Judgment  affirmed.     Parish  v.   Parish,  9  Ohio 
'St.^^1. 

430l>.    Paul  J.  Engleman.  admV,  v.  The  Lake 
.  Shore  and  Michigan  Southern  Railway  Com- 
pany.   Error  to  the  circuit  court   of   Lucas 
county.    Judgment  affirmed. 

4311.  H.  S.  Annsirong,  assignee,  et  al.  v. 
The  Joseph  Speidel  Grocery  Company.  Error 
to  the  circuit  court  of  Belmont  county.  Judg- 
ment affirii!od.  Joseph  Speidel  Grocery  Com- 
pany V.  Annstroug,  assignee,  8  C.  C.  Rep.,  89, 
affirmed  and  followed. 

433D.  The  L.  S.  it  M.  S.  Ry.  Co,  v.  Curtis 
E,  Starkey.  Error  to  the  circuit  court  of 
Lucas  county.    Judgment  affirmed. 

44S4.  Steubenville  Street  Railway  Company 
V,  Atlantic  Tnist  Company.  Error  to  the  cir- 
cuit conn  of  Jefferson  county.  Judgment 
afiirnu'd. 

The  following  causes  on  the  General  Docket 
have  been  dismissed  for  want  of  preparation  : 

.•>484.  William  C.  Lane,  receiver,  et  al.  v. 
William  A.  Rogers  et  al.  Error  to  the  circuit 
court  of  Champaign  county. 

?485.    William  C.  Lane,  receiver,    et  al.  v. 


Rogers,  Brown  &  Co.  Error  to  the  circuit 
court  of  Champaign  county. 

3514.  B.  W.  Martin  v.  Mary  J.  Shaffer.  Error 
to  the  circuit  court  of  Wyandot  county. 

3529.  Christopher  J.  Knhner  et  at  v.  Mercer 
D.  Naylor  et  al.  Error  to  the  circuit  court  of 
Lawrence  countv. 

3531.  The  P.;  C,  C  &  "*  L.  Ry.  Ca  v. 
Samuel  M.  Taylor,  secreuu-^  of  state.  Error 
to  the  circuit  court  of  JPranklin  county. 

3537.  Leander  Marchand  et  al.  v.  Barbara 
Marchand.  Error  to  the  circuit  court  of  Stark 
county. 

3549.  Christie  Ann  Condon  v.  George  W. 
Bowman.  Error  to  the  circuit  court  of  Knox 
county. 

3554.  M.  K.  Hensel,  ex'r,  v.  J.  B.  Bostick, 
adm*r..'  Error  to  the  circuit  court  of  Preble 
county. 

.3559.  Jemima  N.  Hull  v.  William  a  Lloyd 
et  al.  Error  to  the  circuit  court  of  Licking 
county. 

3560.  Amanda  Maholm,  adm*x,  etc  v.  Elind 
Shrader,  adm*r,  etc.  Error  to  the  circuit  coort 
of  Licking  county. 

3561.  John  Dickinson  v.  J.  A.  Kohler,  as- 
si^iee,  etc.  Error  to  the  circuit  court  of 
Licking  county. 

Kotioa  Docket. 

2482.  John  S.  Smith  v.  Abram  King.  Motion 
by  plaintiff  to  reinstate  case  No.  4436.  pn  the 
general  docket  Cause  reinstated,  printing  ^  of 
record  dispensed  with ;  case  to  be  neard  .with 
No.  4437,  on  the  general  docket 

2483.  August  Herrman  et  at  v.  The  SUte  of 
Ohio  ex  rel.  James  Cooper.  Motion  for  leave 
to  file  a  petition  in  error  to  the  court  of  com- 
mon pleas  of  Hamilton  county.  Motion  al- 
lowed. 

2484.  Matilda  Hamilton  v.  The  City  of  Cin- 
cinnati  et  el.  Motion  by  defendants  to  advance 
cause  No.  4294,  on  the  general  docket  Motion 
allowed. 

2485.  Pennsylvania  Cooipany  v.  Stephen  B. 
Sturges  et  al.  Motion  by  defendants  to  dis- 
miss cause  No.  3705,  on  the  geseral  docket 
Motion  overruled. 

2486.  George  H.  Marsh  et  al.  v.  C.  L.  Poston 
&  Co.  Motion  by  plaintiffs  to  advance  canse 
No.  4321,  on  general  docket    Motion  allowed. 

New  Cases. 

Causes  filed  in  the  supreme  court  of  Ohio 
since  October  2: 

4734.  The  State  of  Ohio  ex  rel.  Fisher  & 
Fisher  v.  Edward  J.  Kennedy  et  al.,  county 
commissioners.  Error  to  the  circuit  court  of 
Cuyahoga  county.  Lee  &  Tilden  ;  P.  H.  Kaiser. 

4'78o.  The  Farmers*  Nat*l  Bank  at  Findlay, 
Ohio,  V.  Andrew  Powell  et  al.  Error  to  the 
circuit  court  of  Hancock  county.  A.  F.  P.  » 
R.  A.  Blackford;  John  Poe,  M.  D.  Shafcr.Doty 
&   Kihler,  Jas.  E.   Hope,  Geo.  H.  Phelps. 

47; W.  Charles  L.  Selzer,  administrator,  v. 
The  Ohio  and  Pennsylvania  Coal  Co.  Error  to 
the  circuit  court  of  Cuyahoga  county.  Heisley 
&  Selzer ;  Blandin  &  Rice. 

4737.  Newton  Chalker,  administrator,  f. 
The  C,  A.  &  C.  Jty.  Co.  Error  to  the  drcmt 
court  of  Cuvahoga  county.  Jno.  O.  Winship; 
Kline  &  Tol'les. 
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